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PREFACE  TO  THE  NINTH  EDITION. 


This  edition  contains  references  to  all  cases  reported  to  Jan- 
nary  1,  1877.  The  decisions  that  have  appeared  since  the  work 
was  in  press  have  been  placed  in  Addenda.  The  whole  work 
has  been  carefully  revised  so  as  .Xo  correspond  with  the  late 
important  decisions.  The  references  have  also  been  carefully 
verified  so  as  to  eliminate  all  errors  that  may  have  crept  in  from 
inadvertence  or  from  mistakes  incident  to  successive  editions.  In- 
accuracies in  language  and  conclusions  not  drawn  with  sufficient 
care,  have  been  corrected.  In  fine,  no  pains  have  been  spared  to 
make  the  work  worthy  of  the  approbation  which  the  profession 
have  thus  far  accorded  to  it.  The  aim  has  been  to  make  a  prac- 
tical, not  a  theoretical  work,  to  show  what  is  established,  not 
what  may  be  decided,  to  follow  rather  than  anticipate  decisions, 
to  furnish  a  practical  guide  rather  than  brilliant  theories.  This 
plan,  though  not  as  tempting  as  others  that  might  have  been  pur- 
sued, has  stood  the  test  of  trial  and  met  with  approbation. 

In  this  edition,  all  the  cases  decided  under  the  acts  of  1800 
and  1841,  so  far  as  they  are  applicable,  have  been  cited,  and  the 
work  now  contains  references  to  all  which  are  of  any  value  that 
have  ever  been  decided  in  this  country.  In  this  particular  it  is 
superior  to  any  former  edition.  The  greater  part  of  that  which 
has  been  added  pertains  not  to  the  practice  in  bankruptcy,  but 
to  collateral  questions  arising  out  of  bankrupt  cases,  such  as 
constitutional  law,  the  rights  of  the  assignee,  suits  to  recover 
chases  in  action^  the  limitation  of  two  years,  and  the  effect  of  a 
discharge — in  a  word,  the  very  questions  which  are  now  arising 
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in  the  State  courts.  A  glance  at  the  topics  indicated  will  at 
once  show  the  fullness  of  the  citations  and  the  value  of  the  ad- 
ditions. 

In  this  edition  the  citations  from  the  Bankrupt  Register  are 
all  taken  from  the  octavo  volumes,  and  the  references  are  accord- 
ingly made  to  the  reprint  and  not  to  the  original  quarto  volumes. 
The  Bankrupt  Register  has  taken  its  place  among  the  regular 
reports,  and  the  author  has  deemed  it  best  to  refer  to  that  edition 
which  will  hereafter  be  most  frequently  used. 

The  author  takes  the  opportunity  to  return  his  thanks  to 
those  judges,  registers  and  lawyers  who  have  called  his  attention 
to  new  decisions  and  to  defects  or  errors  in  his  work,  and  to 
request  similar  favors  from  the  profession  generally.  Those  who 
examine  only  one  particular  point,  will  from  the  very  nature  of 
the  case  discover  defects,  which  others  taking  a  survey  of  the 
whole  field  would  not  perceive.  It  is  only  by  the  combined 
efforts  of  all  that  a  harmonious  and  symmetrical  system  can  be 
developed. 

ORLANDO  F.  BUMP. 

Baltimore,  January  1,  1877. 
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PEACTICE  IN  BANKRUPTCY. 


CHAPTER  I. 

COMMENCEMENT     OF     PROCEEDINGS     IN     VOLUNTARY      BANK- 
RUPTCY. 

The  bankrupt  law  declares  that  any  person  residing 
within  the  jurisdiction  of  the  United  States,  and  owing 
debts  provable  in  bankruptcy  exceeding  the  amount  of 
three  hundred  dollars,  may  apply  for  the  benefit  of  its 
provisions  (§  5014).  As  to  the  parties  who  may  apply, 
the  statute  is  broad  and  comprehensive.  Any  person 
possessing  the  requisite  qualifications  may  become  a 
voluntary  bankrupt.  The  term  has  been  held  to  include 
aliens.^  It  is  also  broad  enough  to  mi^vA'^  femes  covert'^ 
and  infants."  There  could  be  no  question  about  the  right 
of  partners  to  apply  jointly  under  this  provision,  even 
though  there  were  not  a  distinct  recognition  of  that  right 
in  other  sections  of  the  act  (§  5121).  The  teim  person 
also  includes  corporations  (§  5013),  but  in  this  sense  is 
limited  to  moneyed,  business,  and  commercial  corporations.* 
It  does  not,  therefore,  extend  to  municipal,  charitable  or 


*  In  re  Goodfellow,  3  B.  R.  452;  B.  c.  Lowell,  510;  s.  c.  1  L.  T.  B.  179; 
8.  c.  3  L.  T.  B.  69;  Cutter  v.  Folsom,  17  N:  H.  139, 

»  In  re  O'Brien,  1  B.  R.  176;  in  re  Harriet  E.  Collins,  10  B.  R.  335;  8.  c. 
8  Biss  415 ;  in  re  Einkead,  7  B.  K.  439 ;  8.  c.  3  Biss.  405 ;  in  re  Julia  Lyons, 
2  Saw.  524 ;  8.  c.  1  A.  L.  T.  (N.  S.)  167. 

*  In  re  Book,  8  McLean,  317 ;  in  re  Samuel  S.  Cotton,  2  N.  Y.  Leg.  Obs. 
270. 

*  Sweatt  V.  Railroad  Co.  5  B.  R.  234 ;  s.  c.  1  L.  T.  B.  273 ;  Adams  v.  Rail- 
road Co.  4  B.  R.  314 ;  8.  c.  6  A.  L.  Rev.  363. 
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literary  corporations.  It  does,  however  embrace  railroads/ 
steamboat  companies,*  and  insurance  companies.*  A  vol- 
untary bankrupt  vsrho  has  contracted  new  debts  since  the 
filing  of  his  petition  may  file  a  new  petition.* 

The  persons,  however,  who  wish  to  file  a  petition, 
must  possess  certain  qualifications  before  they  can  do  so. 
They  must,  at  the  time  of  their  application,  reside  in  the 
United  States,  and  owe  provable  debts  to  an  amount  ex- 
ceeding three  hundred  dollars.  Persons  who  are  non- 
residents, or  whose  provable  debts  are  less  than  three 
hundred  dollars,  can  not  become  bankrupts.  The  residence 
required  by  the  statute  will  probably  be  held  to  mean 
Kiomicile,  so  that  citizens  temporarily  residing  abroad 
may  enjoy  the  benefits  of  its  provisions.*^  What  are 
provable  debts  is  clearly  defined  in  the  act  (§§  5067  to 
5072)  ;  and,  unless  the  debtor's  liabilities  are  included 
among  those  enumerated,  he  can  not  file  a  petition.  If  a 
Jeme  covert  is  not  under  the  State  laws  liable  for  debts 
contracted  by  her,  she  is  not  embraced  within  the  pro- 
visions of  the  statute.^    An  infant  also  is  not  embraced 

« 

within  its  provisions,  in  respect  to  his  general  contracts.^ 
The  petitioner  must  also  set  forth  his  inability  to  pay  his 
debts,  and  this  inability  has  been  construed  to  mean  legal 
insolvency.® 

In  the  case  of  corporations  there  is  an  additional 
qualification.  The  officer  who  files  the  petition  must  be 
duly  authorized  to  do  so  by  a  vote  of  a  majority  of  the 

'  Adams  v.  Railroad  Co.  4  B.  R  314;  s.  c.  5  B.  R.  284;  s.  c.  6  A.  L.  Rev. 
36o. 

^  Sweatt  V.  Railroad  Co.  5  B.  R.  234 ;  b.  c.  1  L.  T.  B.  273. 

"  In  re  Merchants'  Ins.  Co.  0  B.  R.  43  ;.  s.  c.  3  Biss.  162;  8.  c.  2  L.  T.  B. 
243;  Smith  v.  Teutonia  Ins.  Co.  4  C.  L.  N.  130. 

*  In  re  Drisko,  18  B.  R.  112;  s.  c  14  B.  R. 

» In  re  Goodfellow,  3  B.  R.  452;  s.  c.  Lowell,  510  ;  8.  c.l  L.  T.  B.  179;  8. 
c.  3  L.  T.  B.  69. 

•  In  re  Rachel  Goodman,  8  B.  R.  £80;  s.  c.  6  Biss.  401 ;  in  re  Schlichter,  2 
B.  R.  336 ;  in  re  Rowland,  2  B.  R.  357. 

'  In  re  Walter  8.  Derby,  8  B.  R.  100  ;  s.  c.  6  Ben.  282. 

"  Hardy  v.  Clark  et  al.  3  B.  R.  385 ;  8.  c.  1  L.  T.  B.  151 ;  8.  c.  3  L.  T.  B.  11. 
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corporators,  at  a  legal  meeting  called  for  the  purpose 
(§  5122).  The  meeting  at  which  the  vote  is  given  must 
be  legal,  and  must  also  be  called  for  the  express  purpose 
of  considering  the  question  of  going  into  bankruptcy. 
But  where  all  practicable  means  have  been  taken  to  have 
a  fair  stockholders'  meeting,  the  vote  will  be  deemed  suffi- 
cient, although  there  was  an  irregularity  in  the  call  on 
account  of  the  contumacy  of  some  of  the  directors.^  It 
must  be  a  meeting  of  those  who  are  the  corporators, 
according  to  the  terms  of  the  charter  and  the  laws  of  the 
State  in  which  the  corporation  is  located.  Such  is  the 
express  requirement  of  the  statute.  But  a  corporator, 
as  understood  in  the  law  respecting  corporations,  is  one  of 
the  constituents  or  stockholders  of  the  corporation. 

The  form  prescribed  for  a  corporation  petition  *  also 
mentions  directors  or  trustees ;  but,  unless  the  directors, 
or  trustees,  as  the  case  may  be,  are  the  actual  coi'porators, 
their  vote  would  not  be  sufficient ;  for  the  power  of  the 
justices  of  the  Supreme  Court  to  prescribe  forms  and 
rules  does  not  enable  them  to  dispense  with  an  express 
requirement  of  the  statute.* 

A  petition  filed  by  direction  of  a  board  of  trustees 
alone,  without  the  consent  of  the  corporators  duly  ob- 
tained in  the  prescribed  mode,  is  illegal,  although  the 
board  of  trustees  is  authorized  by  the  laws  of  the  State 
to  manage  all  the  ordinary  business  of  the  corporation. 
Even  a  subsequent  ratification  by  the  corporators  will  not 
give  validity  to  such  a  petition,  for  it  is  not  a  question  of 
agency  but  of  jurisdiction.*  Whether  the  officer  has 
been  duly  authorized  to  file  the  petition  or  not,  is  a  ques- 
tion of  fact  which  should  not  be  determined  without  some 


»  Davis  V.  Uailroad  Co.  13  B.  R.  258;  8.  c.  1  Wood,  661. 

•  Form  No.  3. 

•  In  re  L.  Glaser,  1  B.  R.  386 ;  8.  c.  2  Ben.  180 ;  8.  c.  1  L.  T.  B.  67. 

•  In  re  Lady  Bryan  Mining  Co.  4  B.  R.  144,  394 ;  s.  c.  1  Saw.  349;  8.  c.  2 
Abb.  C.  C.  527;  Ansonia  Brass  Co.  v.  New  Lamp  Chimney  Co.  10  B.  R.  335; 
a.  c.  64  Barb.  435;  s.  c.  53  N.  Y.  123 ;  8.  c.  13  B.  R.  885. 
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evidence  having  a  legal  tendency  to  establish  it,  for  if" 
there  is  a  total  defect  of  evidence  to  prove  the  essential 
fact,  the  proceedings  will  be  void.^ 

The  debtor  may  file  an  application  in  the  district  court 
of  the  United  St«|,tes  for  the  district  in  which  he  has  re- 
sided  or  carried  on  business  for  the  six  months  next  irame- 
diately  preceding  the  time  of  filing  such  application,  or  for 
the  longest  period  during  such  six  months.     Where  the 
debtor  resides  and  carries  on  business  in  the  same  district^ 
there  is  but  one  court  in  which  he  can  file  his  application^ 
But  where  he  resides  in  one  district  and  carries  on  business 
in  another,  he  has  an  election,  and  may  make  his  applica- 
tion in  either  district.    It  has  been  intimated  that  residence^ 
as  used  in  the  statute,  is  equivalent  to  domicile,  and  such 
was  its  meaning  under  the  insolvent  law  of  Massachusetts.* 
If  this  should  be  the  meaning  ultimately  attached  to  the 
term,  then  all  questions  in  regard  to  residence  would  be 
determined  by  the  law  relating  to  domicile.     That  law  has 
already  been  applied  to  the  determination  of  one  case. 
Thus,  where  a  native  of  Massachusetts  had  for  a  time 
been  domiciled  in  California,  but  had  left  California  with 
the  intent  to  return  to  his  native  State,  going,  however,, 
in  the  mean  time  to  France,  and  staying  there   eleven 
months,  it  was  held  that  his  native  domicile  revived  eo  in- 
Btanti  as  soon  as  he  left  his  acquired  domicile.® 

It  has,  however,  been  held,  that  the  term  "  residence  '* 
is  used  specifically  in  the  statute,  as  contradistinguished 
from  domicile,  so  as  to  free  cases  under  it  from  the  diflScult 
and  embarrassing  presumptions  and  circumstances  upon 
which  the  distinctions  between  domicile  and  residence 
rest.  The  two  terms  certainly  have  distinct  meanings; 
and  it  appears  to  be  the  better  construction  to  hold  that 

*  New  Lamp  Chimney  Co.  v.  Ansonia  Brass  and  Copper  Co.  18  B.  R  885 ;. 
B.  c.  10  B.  R.  385;  s.  c.  64  Barb.  435;  8.  c.  53  N.  Y.  123. 

■  In  re  Goodfellow,  3  B.  R  452 ;  8.  c.  Lowell,  510;  8.  c.  1   L.  T.  B.  179; 
B.  c.  3  L.  T.  B.  69. 

•  In  re  W.  8.  Walker,  1  B.  R.  386 ;  s  c.  Lowell,  237  ;  s.  c.  1  L.  T.  B.  38. 


IK  VOLUNTARY  BAKKRUPTOT.  5 

the  proceedings  should  be  instituted  with  reference  to  the 
actual  residence  of  the  party,  or  his  place  of  business,  and 
not  with  reference  to  his  domicile.^  The  term  "residence" 
denotes  an  actual  inhabitancy  in  contradistinction  to  a 
mere  temporary  abode  in  lodgings.^  If  the  debtor  has  a 
family,  his  residence  is  where  they  reside,  although  he 
may  make  temporary  sojourns  in  another  State.* 

The  phrase  "  carried  on  business  "  has  been  compara- 
tively little  considered  or  discussed.  Business  is  a  term 
of  extensive  import  and  indefinite  meaning.  In  its  broad- 
est sense  it  includes  nearly  all  the  affairs  in  which  an 
individual  can  be  an  actor.  Indulgence  in  pleasure,  par- 
ticipation in  domestic  enjoyment,  and  engagement  in  the 
offices  of  merely  personal  religion,  may  be  exceptions,  but 
the  employment  of  means  to  secure  or  provide  for  these  is 
business.  The  term,  as  used  in  the  statute,  is  not,  however, 
synonymous  with  employment  or  vocation.  A  minister 
may  have  a  vocation,  and  an  operative  may  have  an  em- 
ployment, but  neither  a  minister  nor  an  operative  can  well 
be  said  to  be  in  business.  To  bring  himself  within  the 
terms  of  this  phrase,  the  debtor  must  be  engaged  in  some- 
thing that  is  commonly  denominated  business.  Thus,  a 
person  who  merely  has  an  office  in  the  district,  where  he 
receives  letters,  and  is  engaged  in  winding  up  the  affairs 
of  an  insolvent  firm  to  which  he  belonged,  does  not  carry 
on  business.*  It  is  not  sufficient,  however,  to  be  engaged 
in  it ;  he  must  carry  it  on.  Hence,  a  clerk,  although  en- 
gaged in  business,  can  not  apply  in  the  district  where  he 
is  employed.*  There  is  also  a  difference  between  superin- 
tending business  and  carrying  on  business.  A  person  who 
superintends  a  business  can  not  be  said  to  carry  on  the 

'  In  re  Watson,  4  B.  R.  613. 

'  In  re  Israel  Kinsman,  1  N.  Y.  Leg.  Obs.  309. 

*  Stiles  V.  Lay,  9  Ala.  795. 

*  In  re  Little,  2  B.  R.  294 ;  g.  c.  3  Ben.  25. 

*  In  re  Magie,  1 B.  R.  522;  8.  c.  2  Ben.  369;  in  re  Israel  Kinsman,  1  N.  T. 
Jjeg,  Obs.  309. 
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business ;  for  all  his  acts  are,  in  fact  and  in  contemplation 
of  law,  the  acts  of  his  principal.     There  is,  moreover,  an- 
other  objection.     If  he  merely  superintends  the  business, 
he  does  not  furnish  the  capital ;  and  no  one  carries  on  a 
business  unless  he  provides  the  money  that  is  needed  in 
it,  or  has  an  interest  in  it  by  contributing  his  labor.     The 
capital  maybe  borrowed,  but  it  must  stand  in  the  debtor'* 
name.     From  this  it  follows  that  the  business  which  is 
carried  on  must  be  the  debtor's  own  business,  and  not  that 
of  another.     Such  would  seem  to  be  the  proper  construe^ 
tion  of  the  phrase.     There  are,  however,  two  cases  that 
apparently  conflict  with  this  view.     In  both  the  debtors 
had  carried  on  business  witbin  the  district  for  a  long  time, 
and   had  failed.     After  their  failure,  one  had  been  em- 
ployed as  a  clerk  and  the  other  as  an  agent  to  superintend 
business,  and   both  had  been  so   employed  during  the 
whole  of  the  six  months  that  preceded  their  application  ; 
yet  it  was  held  that   their  applications  were  properly^ 
filed.^    The  court  appears  to  have  been  influenced  by  the 
fact  that  they  had  always  been  engaged  in  business  within 
the  district.     In  one  case,  however,  the  debtor  did  receive 
a  .share  of  the  profits  of  the  business   w^hich  he  superin- 
tended,* and  hence  might  be  considered  to  carry  on  the 
business,  for  a  person  may  furnish  labor  as  well  as  capital. 
The  phrase  "  carrying  on  business  "  looks  to  the  scheme 
and  purpose  to  which  all  the  transactions  tend,  the  design 
and  object  which  the  party  haa  in  view.     In  carrying  on 
a  business  there  are  many  affairs  which  are  merely  inci- 
dental, and  which  may  be,  and  often  are,  transacted   else- 
where than  at  the  place  where  the  business  is  located,  and 
such  transactions  may  be  of  such  frequent  and  even  daily 
occurrence  as  to  require  an  agency  of  considerable  dura- 
tion.    Suck  collateral  or  incidental  transactions  do    not 


*  In  re  Bailey,  1  B.  R.  613;  s.  c.  2  Ben.  437;  in  re  Belcher,  1  B.  R.  666; 
8.  c.  2  Ben.  468. 

•  In  re  Bailey,  1  B.  R.  613;  s.  c.  2  Ben.  437. 
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constitute  the  business  of  the  debtor,  nor  are  they  a  carry- 
ing on  of  business  in  the  sense  of  the  law.^ 

The  time  during  which  the  debtor  has  resided  or  car- 
ried on  business  in  the  district  must  also  be  considered. 
If  he  has  resided  or  carried  on  business  within  the  district 
during- the  whole  of  the  six  months  that  immediately  pre- 
cede his  application,  then  no  question  can  arise.  If,  how- 
ever, he  has  resided  or  carried  on  business  in  different 
districts  during  such  six  months,  then  the  application 
must  be  made  in  the  district  in  which  he  has  resided  or 
carried  on  business  for  the  longest  period  during  that 
time.  The  phrase  "  longest  period "  means  the  longest 
period  during  which  the  debtor  has  resided  or  carried  on 
business  in  any  district.*  Thus,  during  the  six  mouths, 
the  debtor  may  have  resided  or  carried  on  business  in  one 
district  for  two  months,  ia  another  for  one  month  and 
three-quarters,  in  another  for  one  month  and  one-quarter, 
and  in  another  for  one  month.  In  such  case,  the  proper 
district  in  which  to  make  the  application  would  be  the 
one  in  which  the  debtor  has  resided  or  carried  on  busi- 
ness for  the  two  months.  So,  also,  if  he  has  had  but  one 
residence  in  the  United  States  of  less  than  six  months,  his 
application  may  be  made  in  the  district  where  he  has  so 
resided,  although  it  may  be  made  on  the  day  after  his 
residence  has  been  established,  for  no  district  can  be 
shown  in  which  he  has  had  a  longer  residence.^ 

Although  the  debtor  may  select  the  district  in  the  first 
instance,  yet  when  proceedings  h^ve  been  once  commenced 
in  either  district,  similar  proceedings  can  not  be  had  in 
any  other  district,  and  the  jurisdiction  is  exclusive  in  that 
court  where  the  jurisdiction  first  attaches.* 


*  In  re  Ala.  &  Chat.  R.  R.  Co.  6  B.  R.  107;  b.  o.  9  Blatch.  391 ;  s.  c.  5  L. 
T.  B.  70. 

»  In  re  Fosfer,  8  B.  R.  236 ;  s.  c.  3  Ben.  386 ;  s.  c.  1  L.  T.  B.  127. 

»  In  re  Goodfellow,  3  B.  R.  452;  s.  c.  Lowell,  510 ;  s.  c.  1  L.  T.  B.   179; 
8.  c.  8  L.  T.  B.  60. 

*  In  re  Horace  Hall,  5  Law  Rep.  269. 
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The  jurisdiction,  power,  and  authority  conferred  upon 
the  district  courts  in  cases  in  bankruptcy,  are  also  con- 
ferred upon  the  Supreme  Court  of  the  District  of  Colum- 
bia (§  4977),  and  upon  the  district  courts  of  the  several 
territories,  when  the  bankrupt  resides  in  the  District  of 
Columbia,  or  in  either  of  the  territories  (§  4978  ;  -Act  of 
22d  June,  1874,  §  16) ;  and  the  power  vested  in  the  dis- 
trict courts  of  the  territories  may  be  exercised  by  either 
of  the  justices  thereof  while  holding  the  district  court  in 
the  district  in  which  the  petitioner  or  alleged  bankrupt 
resides. 

The  questions  that  have  been  considered  thus  far  are 
all  of  vital  importance,  for  they  affect  the  jurisdiction  of 
the  court  over  the  person  of  the  debtor.  If  the  court  has 
no  such  jurisdiction,  the  proceedings  will  be  a  nullity.  In 
such  case  any  creditor  may,  on  filing  a  petition  for  that 
purpose,  have  the  proceedings  discontinued  at  any  time  ;  * 
or  may  defeat  the  application  for  a  discharge  by  showing 
that  the  court  has  no  jurisdiction  over  the  case.* 

The  application  for  the  benefit  of  the  statute  must  be 
made  by  a  petition,  with  a  schedule  of  liabilities  and  a  sched- 
ule of  propertj^  annexed  (§  5014).  A  petition  alone,  with- 
out these  schedules  annexed,  would  not  be  such  a  petition  as 
the  statute  requires.  Several  forms  for  petitions  to  suit  the 
character  of  the  petitioner  have  been  prescribed  by  the 
justices  of  the  Supreme  Court.*  Forms  for  the  schedules 
have  also  been  prescribed^,*  and  these  must  be  annexed  to 
and  accompany  the  petition,  whatever  may  be  the  form 
selected.  These  forms  must  always  be  observed  and  used, 
but  the  petitioner  is  allowed  to  make  such  alterations  as 
may  be  necessary  to  suit  the  circumstances  of  his  particu- 
lar case.^    Printed  blanks  are  commonly  used,  and  may 

'  In  re  W.  S.  Walker,  1  B.  R.  386 ;  8.  c.  Lowell,  237 ;  8.  c.  1  L.  T.  B.  88 ; 
in  re  Goodfellow,  8  B.  R.  452;  s.  c.  Lowell,  510;  s.  c.  1  L.  T.  B.  179;  s.  o. 
3  L.  T.  B.  69. 

*  In  re  Little,  2  B.  R.  294 ;  s.  c.  3  Ben.  25. 

•  Forms  Nos.  1,  2  and  3.  *  Form  No.  1.  *  Rule  XXXIIL 
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usually  be  obtained  from  dealers  in  law  stationery.     The 
preparation  of  the  petition  is  a  work  that  requires  both 
clerical  and  legal  skill.     The  petition  and  the  schedules 
must  be  printed  or  written  out  plainly,  without  abbrevia- 
tion or  interlineation,  except  where  such  abbreviation  and 
interlineation  may  be  for  the  purpose  of  reference.^   Abbre- 
viations and  interlineations  are  not  absolutely  prohibited, 
but,  on  tbe  contrary,  are  clearly  permitted.     Their  use, 
however,  is  confined  to  reference  only.    When  that  is  their 
sole  purpose  they  are  allowed.     It  has,  however,  been  de- 
cided that  dots  can  not  be  used  to  indicate  anything  which 
is  necessary  to  be  stated,^  and  the  practice  has  ever  since 
conformed  to  that  decision,  and  all  matters  necessary  to  be 
inserted  in  the  appropriate  blanks,  are  written  out  in  full. 
These  must  be  written  out  in  a  legible  manner,  or  the  peti- 
tion can  not  be  filed.*   The  petition  and  the  schedules  must 
be  prepared  in  duplicate,  one  for  the  court  and  the  other 
for  the  register.*    The  petition  and  schedules  should  be 
on  sheets  of  uniform  size,  so  that  they  may  be  bound  to- 
gether at  the  termination  of  the  proceedings.* 

The  petition  itself  should  always  contain  those  aver- 
ments which  are  necessary  to  give  the  court  jurisdiction, 
and  should  also  set  forth  the  petitioner's  place  of  residence, 
his  inability  to  pay  all  his  debts  in  full,  his  willingness  to 
surrender  all  his  estate  and  effects  for  the  benefit  of  his 
creditors,  and  his  desire  to  obtain  the  benefit  of  the  statute. 
It  should  be  addressed  to  the  judge  of  the  judicial  district 
in  which  the  application  is  made,  and  the  name  of  the 
judge  must  be  correctly  stated.  Where  the  petitioner  has 
resided  or  carried  on  business  within  the  district  for  more 
than  six  months,  the  petition  need  not  set  forth  the  full 
time,  but  may  simply  aver  that  he  has  resided  or  carried 
on  business  within  the  district  for  six  months.    The  object 

*  Rule  XIV.  '  In  re  Ome,  1  B.  R.  79 ;  b.  c.  1  Ben.  420. 
'  Anon.  1  B.  R.  216;  in  re  Robert  Malcolm,  4  Law  Rep.  488. 

*  Rule  IV.  •  Rule  VII. 
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of  the  averment  is  to  show  that  the  court  has  jurisdiction 
in  the  premises,  and  the  averment  need  only  be  such  as  is 
requisite  for  that  purpose.  The  petition  must  also  be  ac- 
companied by  an  oath,  and  both  the  petition  and  the  oath 
must  be  signed  by  the  petitioner.  If  the  petitioner  is  a 
citizen  of  the  United  States,  he  must  also  take  the  oath  of 
allegiance,  which  is  usually  incorporated  in  the  oath  to 
the  petition.^  The  oath  of  allegiance,  however,  may  be 
taken  and  filed  after  the  petition  has  been  filed,  and  be- 
fore any  proceedings  have  been  had  thereon,  with  the 
same  effect  as  if  annexed  to  the  petition.*  It  is  not  neces- 
saiy  that  there  should  be  an  averment  that  the  petitioner 
is  or  is  not  a  citizen  of  the  United  States,^  but,  if  he  is  not 
a  citizen,  it  is  advisable  to  set  that  fact  forth,  in  the  oath 
to  the  petition. 

The  schedule  of  liabilities  required  to  be  annexed  to 
the  petition  is  called  Schedule  A,  and  consists  of  five  sep- 
arate divisions,  by  means  of  which  the  debts  are  divided 
into  as  many  distinct  classes.  Each  class  is  usually  placed 
upon  a  separate  sheet.  When  the  matters  belonging  to 
any  class  require  more  than  one  sheet  for  their  proper 
statement,  the  several  sheets  should  be  placed  together  so 
as  to  form  a  book,  and  not  attached  to  each  other  so  as  to 
form  a  roll.  Under  the  provisions  of  the  statute  and  the 
rules,  the  petitioner  was  only  required  to  use  those  forms 
which  were  necessary  to  set  forth  his  affairs  correctly;* 
but  the  rules  of  the  various  district  courts  now  commonly 
require  the  use  of  all  the  separate  divisions,  whether  there 
is  anything  to  be  stated  under  them  or  not.  He  may, 
however,  use  additional  divisions  and  marks,  whenever  he 
deems  it  necessary,  in  order  to  set  forth  the  condition  of 
his  affairs  clearly  and  lucidly.^     In  Schedule  A  he  must 


'  Section  5018;  Form  No.  1. 

«  U.  a  V.  Clark,  4  B.  R.  59 ;  8.  c.  1  L.  T.  B.  237;  s.  c.  3  L.  T  B.  223. 

*  U.  S.  V.  Clark,  4  B.  R.  59 ;  s.  c.  1  L.  T.  B.  287 ;  s.  c.  3  L.  T.  B.  223. 

*  Rule  XXXII;  Anon.  1  B.  R.  123.  *  In  re  Bailee,  2  B.  R.  228. 
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set  forth  a  full  and  true  statement  of  all  his  debts,  and,  as 
far  as  possible,  to  whom  due,  with  the  place  of  residence 
of  each  creditor,  if  known  to  the  debtor,  aad,  if  not  known, 
the  fact  that  it  is  not  known,  and  the  sum  due  to  each 
creditor;  also  the  nature  of  each  debt  or  demand,  whether 
founded  on  written  security,  obligation,  contract,  or  other- 
wise, and  also  the  true  cause  and  consideration  of  such  in- 
debtedness in  each  case,  and  the  place  where  such  in- 
debtedness accrued,  and  a  statement  of  any  existing  mort- 
gage, pledge,  lien,  judgment,  or  collateral,  or  other  security 
given  for  the  payment  of  the  same  (§  5015).   The  statement 
of  the  debts  should  be  full  and  accurate,  as  the  petitioner 
may  not  otherwise  be  able  to  obtain  his  discharge.^  It  has, 
however,  been   held  that  the  omissioa  of  the  name  of  a 
creditor  may  be  made  with  his  consent,  where  it  is  not  fraud- 
ulent or  injurious  to  others.*  An  omission  that  arises  from 
mistake  or  inadvertence  may  be  corrected  at  any  time  before 
the  discharge  is  granted.®    Debts  that  are  barred  by  the 
statutes  of  limitation  should  be  placed  upon  the  schedule.* 
A  statement  of  the  sum  and  date  of  the  debts  is  suflS- 
cient,  without  a  computation  of  the  interest,  for  the  exact 
amount  can  l>e  ascertained  at  any  stage  of  the  proceedings 
by  means  of  such  a  description.*   If  a  note  has  been  given 
or  a  judgment  rendered  on  the  debt,  or  if  any  person  is 
liable  with  the  petitioner  as  partner  or  joint  contractor, 
the  fact  should  be  stated.*     When  the  debt  is  due  to  a 
firm,  the  name  of  the  firm,  and  not  of  the  partners,  should 
be  given.'^     When  a  debt  is  due  to  a  newspaper,  the  names 
of  the  proprietors  should  be  given.® 


'  In  re  Redfield,  2  Ben.  72;  in  re  John  H.  H.Cushman,  7  Ben.  482. 

*  In  re  Needham,  2  B.  R.  387 ;  b.  c.  LoweU,  809;  b.  c.  2  L.  T.  B.  89. 

•  Role  VII. 

*  In  re  Ray,  1  B.  R.  203;  s.  c.  2  Ben.  53;  in  re  Kingsley,  1  B.  R.  329; 
8.  c.  Lowell,  216;  in  re  Harden,  1  B.  R.  305 ;  8.  c.  1  L.  T.  B.  48;  in  re  John 
U.  H.  Cushraan)  7  Ben.  482. 

*  In  re  W.  D.  Hill,  1  B.  R.  16 ;  s.  c.  1  Ben.  821. 

•  In  re  Orne.  1  B.  R.  79 ;  s.  c.  1  Ben.  420.  '  knon,  1  B.  R.  123. 

•  Anon.  2  B.  R.  141. 
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Whenever  the  petitioner  states  that  the  residence  of  a 
<;reditor  is  not  known,  he  should  show  in  the  schedule,  or 
in  a  separate  affidavit,  what  efforts  he  has  made  to  ascer- 
tain the  present  residence  of  the  creditor.  He  must  make 
efforts  to  ascertain  it,  and  can  not  satisfy  the  law  by  re- 
posing on  the  information  at  hand,  and  the  belief  which 
he  may  possess  without  making  any  efforts  to  ascertain 
such  residence.^ 

In  classifying  the  debts,  the  notes  and  instructions 
placed  on  each  division  of  the  forms  should  be  carefully 
attended  to.     Thus,  Schedule  A — 1  is  expressly  confined 
i,o  those  debts  which  are   entitled  to  priority  under  the 
provision  of  the  statute,  and  these  consist  only  of  debts 
due  to   the   United   States,  and  taxes  and   assessments 
under  the  laws  thereof;  debts  due  to  the  State  in  which 
the  proceedings  are  instituted,  and  all  taxes  and  assess- 
ments under  the  laws  thereof;  wages  due  to  any  operative, 
clerk,  or' house  servant,  to  an  amount  not  exceeding  fifty 
dollars  for  labor  performed  within  six  months  next  preced- 
ing the  publication  of  the  notice  of  proceedings  in  bank- 
ruptcy ;  and  all  debts  due  to  any  persons  who,  by  the  laws 
of  the  United  States,  are  or  may  be  entitled  to  a  priority 
or  preference.     Unless  the  debts  are  included  within  this 
enumeration,  they  should  not  be  placed  under  that  divis- 
ion.    What  are  commonly  known  as  secured  debts  should 
not  be  placed  under  this  division,  but  should  bo  put  on 
Schedule  A — 2,     This  division  is  specially  designed  for 
those  creditors  who  hold  securities  either  by  mortgage, 
pledge,  lien,  or  collaterals.  The  securities  must  consist  of  the 
property  of  the  petitioner.     Hence  the  name  of  a  creditor, 
who  is  merely,  though  fully,  protected  by  an  indorsement 
or  some  similar  claim  against  a  third  party,  for  the  debt 
should  not  be  placed  under  this  division.     Schedule  A — 3 
is  designed  for  creditors  whose  claims  are  unsecured ;  that 

*  In  re  PuWer,  1  B.  R.  46 ;  8.  c.  1  Ben.  381. 
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is,  creditors  who  do  not  hold  securities  within  the  meaning 
of  Schedule   A — 2.     It  is,  moreover,  intended   only   for 
those  claims  upon  which  the  petitioner  is  liable  as  princi- 
pal debtor,  or  which  are  not  included  in  Schedule  A — 4 
or  Schedule  A — 5.     Schedule  A — 4  is  appropriated  to  lia- 
l^ilities  upon  notes  or  bills  discounted,  which  ought  to  be 
paid  by  the  drawers,  makers,  or  acceptors ;  and  Schedule 
A. — 5  to  accommodation  paper.     K  a  liability  clearly  falla 
witliin  any  one  division,  it  ought  not  to  be  placed  under 
any  other,  for  it  is  not  the  intention  of  the  form  that  any 
debt  should  be  scheduled  more  than  once.     It  is  apparent^ 
however,  that  the  excess  above  fifty  dollars  of  wages  due 
to  an  operative,  clerk  or  house  servant,  should  be  placed 
upon  Schedule   A — 2   or  Schedule  A — 3,  according  to 
whether  it  is  secured  or  unsecured.     The  oath  to  Sched- 
ule A  should  be  placed  after  the  sheets  containing  these 
five  divisions. 

The  inventory  of  the  property  is  called  Schedule  B. 
In  the  mode  prescribed  by  this  form,  the  petitioner  must 
give  an  inventory  of  all  his  estate,  both  real  and  personal, 
assignable  under  the  statute,  describing  the  same,  and  stat- 
ing where  it  is  situated,  and  whether  there  are  any,  and, 
if  so,  what  incumbrances  thereon  (§  5016).  The  property 
which  is  assignable  under  the  statute  consists  of  all  the 
estate,  real  and  personal,  of  the  petitioner,  with  all  his 
deeds,  books  and  papers  relating  thereto  (§  5044) ;  all 
property  conveyed  by  the  petitioner  in  fraud  of  creditors  ; 
all  rights  in  equity,  chases  in  axitioUj  patents  and  patent 
rights  and  copyrights ;  all  debts  due  him  or  any  person 
for  his  use,  and  all  liens  and  securities  therefor,  and  all  his 
rights  of  action  for  property  or  estate,  real  or  personal, 
and  for  any  cause  of  action  which  he  has  against  any  per- 
son arising  from  contract,  or  from  the  unlawful  taking  or 
detention,  or  of  injury  to  his  property,  and  all  his  rights 
of  redeeming  such  property  or  estate  (§  5046).  No  prop- 
erty held  by  the  petitioner  in  trust  should  be  placed  upon 
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the  schedules  (§  5053).  Property  which  is  exempted  un- 
der the  statute  should  be  described  iu  the  appropriate 
place  and  specially  claimed. 

The  inventory  in  Schedule  B  should  also  include  a 
<;laim  for  unliquidated  damages,*  money  advanced  as  secu- 
rity for  the  fees  of  the  register,  marshal,  and  clerk,*  a  policy 
of  insurance  on  his  life  for  the  benefit  of  his  wife,  whereon 
premiums  have  been  paid  by  him  after  his  insolvency,^  a 
vested  interest  expectant  upon  the  termination  of  a  life 
estate,*  interest  under  a  will  in  an  estate  in  expect- 
ancy,^ growing  crops,*  property  conveyed  to  him  in  fraud 
of  the  creditors  of  the  grantor,''  property  conveyed  by  him 
in  fraud  of  his  creditors,®  property  in  his  possession  that  be- 
longs to  a  firm  of  which  he  has  been  a  member,  and  prop- 
erty held  de  facto ^  though  by  a  defeasible  title,*  property 
conveyed  to  him  in  trust  for  the  sole  and  separate  use  of 
his  wife  during  his  life,  and  after  her  death  to  be  equally 
divided  between  Jiim  and  her  children,*^  and  property 
conveyed  by  him  in  trust  for  the  benefit  of  his  creditors.** 
It  need  not  include  the  right  to  a  share  of  the  net  profits 
of  a  business  conducted  in  his  name,  which  is  allowed  as 
a  compensation  for  his  services,*^  money  earned '  by  his 
wife  and  invested  in  her  name,*®  a  chose  in  action  which 
has  been  assigned  in  good  faith  and  for  a  valuable 
consideration,**  property  held  by  a  trustee  for  the  benefit 
of  his  wife,  wherein  his  equitable  interest  has  been  sold 


'  In  re  Orne,  1  B.  R  57 ;  8.  c.  1  Ben.  361.  »  Anon.  1  B.  R.  123. 

» In  re  Erben,  2  B.  R.  181.  *  In  re  Bennett,  2  B.  R.  181. 

•  In  re  Connell,  3  B.  R.  443.  •  In  re  Schumpert,  8  B.  R.  415. 
'  In  re  O'Bannon,  2  B.  R.  15. 

'  In  re  Hussman,  2  B.  R.  437 ;   s.  c.  2  L.  T.  B.  53 ;  Ashley  v.  Robinson, 
29  Ala.  112. 

•  In  re  Beal,  2  B.  R.  587 ;  a.  c.  Lowell,  323 ;  b.  c.  2  L.  T.  B.  95. 
"  In  re  Myrick,  8  B.  R.  154. 

'•  In  re  Pierce  &  Holbrook,  3  B.  R.  258. 

"  In  re  Beardsley,  1  B.  R.  304;  in  re  George  Brown,  5  Law  Rep.  121. 

*•  In  re  Hummitsh,  2  B.  R.  12. 

"  Valentine  v.  Holloman,  63  N.  C.  475. 
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under  execution/  property  vested  in  a  receiver  appointed 
by  a  State  court/  property  which  has  been  duly  assigned 
under  the  State  insolvent  laws  when  they  were  in  force/ 
or  a  claim  against  a  person  for  falsely  recommending 
another  as  worthy  of  trust*  The  statute  has  reference  to 
aonrie  right  or  interest  inherent  in  the  bankrupt.  What- 
ever that  may  be,  however  contingent  or  valueless,  he 
must  point  it  out.  He  is  not  permitted  to  exercise  his 
own  judgment  as  to  its  worth.*^  The  separate  items  of 
the  estate  must  be  set  forth.®  It  is  not  necessary,  how- 
ever, to  give  a  perfect  and  complete  exhibit  of  every 
article,  but  the  schedule  must  be  so  explicit  that  the 
assignee  can  find  the  property  if  necessary.^  The  sched- 
ule of  an  individual  partner  need  not  enumerate  the 
effects  of  his  firm  in  detail.® 

In  claiming  property  as  exempted  in  Schedule  B — 5, 
all  property  specifically  exempted  by  the  bankrupt  law 
should  be  claimed  under  that  statute.  It  is  not  necessary 
that  every  article  of  clothing  shall  be  set  out.  The  wearing 
apparel  should  be  so  set  forth  that  the  assignee  can  deter- 
mine whether  the  debtor  can  claim  it  or  not.*  No  prop- 
erty should  be  claimed  as  exempted  under  the  State  laws 
which  is  specifically  designated  as  exempt  under  the  bank- 
rupt law.^®  Schedule  B  contains  six  general  divisions, 
and  twenty-six  subordinate  divisions,  by  means  of  which 
the  petitioner's  property  is  divided  into  as  many  different 
classes.     The  instructions  contained  in  the  form  should  be 

'  In  re  Pomeroy,  2  B.  R.  14 ;  in  re  Hummitsh,  2  B.  R.  12. 

*  In  re  Freeman,  4  B.  R.  64 ;  s.  c.  4  Ben.  245. 

*  Day  V.  Bardwell,  8  B.  R.  455 ;  s.  c.  97  Mass.  246. 

*  Crocket  et  al.  v.  Jewett,  2  B.  R.  208 ;  8.  c.  2  Ben.  514 ;  8.  o.  2  L.  T.  B.  21. 

*  In  re  David  H.  Robertson,  1  N.  Y.  Leg.  Obs.  20. 

'  In  re  Robert  Malcolm,  4  Law  Rep.  488 ;  in  re  Horace  Plimpton,  4  Law 
Hep.  488. 

'  In  re  Nicholas  G.  Norcross,  1  N.  Y.  Leg.  Obs.  100;  s.  c.  6  Law  Rep.  124. 

'  In  re  Robert  Malcolm,  4  Law  Rep.  488. 

*  In  re  W.  D.  Hill,  1  B.  R.  16 ;  s.  c.  1  Ben.  321. 
"  In  re  Feely,  3  B.  R.  66. 
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carefully  attended  to ;  and  the  classification  of  the  differ- 
ent kinds  of  property  should  be  made  in  the  manner  thus 
designated.  The  oath  to  Schedule  B  should  be  placed 
after  the  various  sheets  which  make  up  Schedule  B. 

Whenever  the  petitioner  omits  to  state,  in  the  sched- 
ules, any  of  the  facts  required  to  be  stated  concerning,  his 
debts  or  his  property,  he  must  state,  either  in  its  appropri- 
ate place  in  the  schedules,  or  in  a  separate  affidavit,  to  be 
filed  with  the  petition,  the  reason  for  the  omission,  with 
such  particularity  as  will  enable  the  court  to  determine 
whether  to  admit  the  schedules  as  sufficient,  or  to  require 
the  petitioner  to  make  further  eflfbrts  to  complete  the  same 
according  to  the  requirements  of  the  law.^  After  the 
schedules  have  been  completed,  the  petitioner  must  sign 
each  separate  division :  and  where  any  division  consists  of 
more  than  one  sheet,  he  must  sign  each  separate  sheet. 
The  petition,  oaths,  and  schedules  should  then  be  fastened 
neatly  and  firmly  together. 

The  oaths  may  be  taken  before  the  judge  of  the  dis- 
trict court,  or  a  register,  or  a  commissioner  of  the  circuit 
court  (§  5017),  or  a  notary  public.^  The  petition  will  be 
deemed  to  be  sufficient,  although  the  jurat  does  not  specify 
the  particular  day  on  which  the  oath  was  taken,  if  it  gives 
the  month  and  the  year.*  The  petition  must  have  indorsed 
upon  it  a  brief  statement  of  its  character.*  The  proceed- 
ings in  bankruptcy  may  be  conducted  by  the  petitioner  in 
person,  on  his  own  behalf,  or  by  his  attorney  or  counsellor, 
who  must  be  duly  authorized  to  practice  in  the  circuit  or 
district  court.  All  papers  offered  by  an  attorney  to  be 
filed,  must  be  indorsed  with  his  name,  place  of  residence, 
and  business ;  and  the  same  entries  must  be  made  upon 
the  docket.®  The  petition  need  not  be  presented  to  the 
court  simultaneously  with  its  attestation.     The  lapse  of  a 

'  Rule  XXXin.  •  Act  of  Aug.  15,  1876. 

*  In  re  Chas.  P.  Houghton,  4  Law  Rep.  482.  *  Rulis  I. 

»  Rule  n. 
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few  days  between  the  taking  of  the  oath  and  the  filing  of 
the  petition  will  not  bar  the  proceedings.^  At  the  time 
of  filing  the  petition,  the  petitioner  must  deposit  fifty 
dollars  with  the  clerk  as  security  for  the  fees  of  the  reg- 
ister (§  5124).  He  is  also  usually  required  to  deposit 
fifteen  dollars  at  the  same  time,  as  security  for  the  fees  of 
the  clerk.*  Parties  can  not  conduct  proceedings  in  forma 
pauperis,  for  the  statute  contemplates  that  they  shall  dis- 
charge all  expenses  incident  to  the  prosecution  of  their 
application.^ 

As  soon  as  the  petition  is  filed,  the  clerk  enters  upon 
it  the  day,  and  the  hour  of  the  day,  upon  which  it  is  filed. 
He  also  makes  a  similar  note  upon  every  subsequent  paper 
filed  with  him,  except  such  papers  aa  have  been  pre- 
idously  filed  with  the  register,  and  the  papers  in  each 
case  are  kept  in  a  file  by  themselves.  The  case  is  then 
entered  in  the  docket,  and  numbered  according  to  the 
order  in  which  it  has  been  filed,  and  the  number  of  the 
case  must  be  indorsed  upon  every  paper.  The  docket 
must  be  so  arranged  that  a  brief  memorandum  of  every 
proceeding  in  each  case  may  be  entered  therein,  in  a  man- 
ner convenient  for  reference,  and  is  at  all  times  open  for 
public  inspection.  The  clerk  must  also  keep  separate 
minute  books  for  the  record  of  proceedings  in  bankruptcy, 
in  which  he  is  required  to  enter  a  minute  of  all  proceed- 
ings in  each  case,  either  of  the  court,  or  of  a  register  of 
the  court,  under  their  respective  dates.* 

After  the  petition  has  been  filed,  and  the  proper  en. 
tries  made,  it  is  referred  to  one  of  the  registers  in  such 
manner  as  the  district  court  directs.^  There  is  nothing  in 
the  statute  that  requires  the  reference  to  be  made  to  one 
register  rather  than  another.     All  are  equally  oflicers  of 

'  In  re  Aaron  Abrahams,  5  Law  Bep.  828. 

» Bule  XXIX. 

■  In  re  Alexander  Grayes,  1  N.  Y.  Leg.  Obs.  213;  b.  o.  3  Law  Bep.  25. 

^  Bale  I.  •  Bule  IV. 
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the  court.  The  selection  of  a  register  is  regulated  entirely 
by  the  rules  of  the  district  courts ;  and  usually  the  case 
is  referred  to  the  register  for  the  congressional  district  in 
which  the  petitioner  resides.  The  reference  ^  designates 
the  register,  and  names  a  day  for  the  petitioner  to  appear 
before  him.  A  copy  of  this  order  is  sent  by  mail  to  the 
register,  or  delivered  to  him  personally  by  the  clerk  or 
other  officer  of  the  court.*  The  requirement  of  the  order 
is,  that  the  petitioner  shall  appear  on  or  beforfe  a  certain 
day  named  therein.  He  may,  therefore,  appear  at  any 
time  before  the  day  named;  but  if  he  appears  at  any  time 
subsequent  to  that  day,  he  should  file  a  written  affidavit 
explaining  the'  delay*  As  soon  as  he  appears  before 
the  register,  he  must  furnish  him  with  a  copy  of  the  pe- 
tition and  schedules.*  This  copy  may  be  verified  by  his 
own  affidavit,  or  certified  by  the  clerk.  After  such  copy 
has  been  filed,  all  the  proceedings  required  by  the  statute 
must  be  had  before  the  register,  except  such  as  are  re- 
quired by  the  statute,  or  by  a  special  order  of  the  district 
judge,  to  be  had  in  the  district  court,  unless  some  other 
register  is  directed  to  act  in  the  case.*^  But  for  improper 
conduct,  a  case  may  be  transferred  from  one  register  to 
another ;  •  and  any  register  of  the  court  may  act  for  any 
other  register  thereof  (§  5007). 

From  the  time  of  his  appearance  before  the  register^ 
the  petitioner  is  subject  to  the  orders  of  the  court  in  all 
matters  relating  to  his  bankruptcy ;  and  may  receive  from 
the  register  a  protection  against  arrest,  to  continue  until 
the  final  adjudication  on  his  application  for  a  discharge^ 
unless  suspended  or  vacated  by  order  of  the  court.*^  The 
protection,  however,  is  practically  worthless,  because  the 
register  has  no  power  to  enforce  it. 


'  Form  No.  4.  «  Rule  IV.  ■  In  re  Hatcher,  1  B.  R  390. 

*  Rule  IV.  »  Rule  FV. 

•  In  re  J.  O.  Smith,  1  B.  R.  243  ;  s.  c.  2  Ben.  118. 
'  Rule  IV. 
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The  petitioner  usually  appears  at  the  office  of  the 
register,  but  the  judge  of  the  district  court  may  direct  a 
register  to  attend  at  any  place  within  the  district,  for  the 
purpose  of  hearing  such  voluntary  applications  under  the 
statute  as  may  not  be  opposed  (§  5001).  As  there  is, 
generally,  no  opposition,  this  power  practically  extends  to 
all  cases.  The  time  when  and  the  place  where  the  register 
shall  act  upon  the  matters  arising  under  the  several  cases 
referred  to  hira,  must  be  fixed  by  the  special  order  of  the 
district  court,  or  by  the  register  acting  under  the  authority 
of  a  general  order  in  each  case  made  by  the  district  court.^ 
These  are  usually  inserted  in  the  order  of  reference.* 

The  debtor  by  filing  his  petition  subniits  himself  per- 
sonally to  the  jurisdiction  of  the  court,  and  becomes  bound 
to  obey  its  orders  and  directions  in  the  matter  of  his  pe- 
tition as  well  before  as  after  an  adjudication.  The  mere 
filing  of  a  petition  in  conformity  with  the  statute  consti- 
tutes him  a  bankrupt  before  the  adjudication  or  any  action 
on  his  petition  by  the  court.  This  jurisdiction  is  exer- 
cised on  the  ground  that  other  persons  besides  the  debtor 
have  an  interest  in  the  matter  at  this  stage  of  the  proceed- 
ings.* The  creditors  have  an  interest  in  them  from  the 
moment  that  the  petition  is  filed.  Consequently  he  can 
not  dismiss  his  petition  at  his  own  pleasure,  but  must  show 
good  reasons  for  doing  so.  The  court  may  gi'ant  the  lib- 
erty on  terms,  or  refuse  it  altogether,  as  justice  may  re- 
quire,  for  it  is  ordinarily  a  matter  of  sound  discretion.* 
If  good  reasons  are  shown,  he  may,  however,  be  allowed 
to  dismiss  his  petition  before  adjudication,*^  as,  for  instance, 
if   he  effects  a  compromise  with  his  creditors.*      On  the 

«  Rule  V.  '  Form  No.  4. 

"  In  re  Samuel  Harris,  8  N.  Y.  Leg.  Obs.  152. 

•  In  re  Samuel  Harrir,  3  N.  T.  Leg.  Obs.  152;  in  re  Randall  &  Reed,  3 
Law  Rep.  115;  s.  c.  1  N.  Y.  Leg.  Obs.  199. 

•  In  re  Randall  &  Reed,  5  Law  Rap.  115;  s.  c.  1  N.  T.  Leg.  Obs.  199; 
in  re  John  Gile,  1  N.  Y.  Leg.  Obs.  87  ;  s.  c.  5  Law  Rep.  234  ;  in  re  Dudley,  1 
Penn.  L.  J.  302;  in  re  Anon.  1  Penn.  L.  J.  323;  in  re  Bennett,  1  Penn.  L.  J, 
145. 

•  In  re  Randall  &  Reed,  5  Law  Rep.  115 ;  s.  c.  1  N.  Y.  Leg.  Obs.  199. 
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other  band,  if  he  does  not  choose  to  proceed  with  the  pe- 
tition, but  allows  it  to  remain  in  suspense,  the  creditors 
may  intervene  by  a  motion  for  an  adjudication,  or  for  any 
other  matter  necessary  for  the  protection  of  their  rights.* 

As  soon  as  a  copy  of  the  petition  and  schedules  is 
filed,  the  petitioner  should  be  adjudged  bankrupt.  This 
adjudication*  may  be  made  by  the  register  (§  4998)  or  by 
the  court,  but  the  register  has  no  power  to  hear  a  dis- 
puted adjudication.*  The  district  court  has  power  to  hear 
and  decide  all  contested  questions,  and  to  stay  proceed- 
ings improvidently  begun.  The  statute  contemplates  that 
voluntary  petitions  may  sometimes  be  contested.  But  it 
is  not  the  intent  of  the  statute  that  the  district  court  shall 
inquire  whether  the  petitioner  is  insolvent  or  not.  When 
a  debtor  swears  that  he  is  unable  to  pay  his  debts  in  full, 
and  files  the  requisite  petition  and  schedules,  he  has  com- 
mitted an  act  of  bankruptcy.  His  act  is  for  the  benefit  of 
all  persons  interested,  and  can  not  be  retracted  on  the  ap- 
plication of  only  one  of  them,  either  with  or  without  the 
debtor's  consent.*  Generally,  there  is  no  opposing  party, 
and  the  register  passes  the  order  of  adjudication.  This 
order  should  not  be  postponed  until  the  register  has  ex- 
amined the  petition  and  schedules,  and  certified  to  their 
correctness.*^  No  notice  is  required  to  creditors  before  ad- 
judication, and  the  judge  or  register  is  only  to  inquire 
whether  the  debtor  owes  three  hundred  dollars.*  The 
adjudication  is  merely  a  certificate  or  order,  made  by  an 
authorized  officer,  to  the  effect  that  the  petitioner  has  be- 
come a  bankrupt — a  judicial  finding  of  the  fact  that  an 
act  of  bankruptcy  was  committed  at  some  period  prior  to 
the  time  it  is  made."^     It  is  made  ex  parte ^  without  notice 


•  In  re  Samuel  Harris,  3  N.  Y.  Leor.  Obs.  152. 

■  Form  No.  6.  '  Section  4999 ;  Rule  V. 

*  In  re  James  L.  Fowler,  1  B.  R.  68! ;  s.  c.  Lowell,  161. 

*  In  re  Patterson,  1  B.  R.  125 ;  s.  c.  1  Ben.  508. 

•  In  re  James  L.  Fowler,  1  B.  R.  681 ;  s.  c.  Lowell,  161. 
'  In  re  Patterson,  1  B.  R.  125  ;  s.  c.  1  Ben.  508. 
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to  creditors,  and  is  entirely  under  tlie  control  of  the  court, 
in  a  case  where  it  is  shown  that  it  ought  not  to  be  made. 
It  is  conclusive  upon  the  insolvency  of  the  petitioner,  his 
willingness  to  surrender  his  property,  and  his  desire  to 
take  the  benefit  of  the  statute ;  ^  but  it  is  not  conclusive 
upon  any  other  fact  which  goes  to  defeat  the  jurisdiction 
of  the  court.* 

It  is  the  duty  of  the  register  to  examine  the  petition 
and  schedules,  and  to  certify  whether  the  same  are  correct 
in  form,  or  if  deficient,  in  what  respect  they  are  so.*  If 
they  are  found  correct,  a  certificate  to  that  eflfect  is  usually 
indorsed  upon  them,  and  a  memorandum  thereof  is  duly 
forwarded  to  the  clerk.  But  this  certificate  is  not  conclu- 
sive. If  defects  are  subsequently  discovered,  an  amend- 
ment may  be  ordered.* 

If,  however,  they  are  found  deficient,  then  they  must 
be  amended.  A  register  may  order  an  amendment,^ 
either  of  his  own  motion,*  or  upon  the  Suggestion  of  a 
creditor.^  Amendments  may  be  made  at  any  time  prior 
to  the  discharge  of  the  bankrupt.^  The  court  also  has  a 
co-ordinate  power  of  ordering  or  allowing  amendments. 
The  order  directing  an  amendment  ought  to  specify  par. 
ticularly  the  points  in  which  the  petition  and  schedules 
are  deficient.*  If  the  petitioner  is  of  the  opinion  that  his 
petition  and  schedules  are  correct,  he  may  have  the  point 
adjourned  into  court,  for  in  all  matters  where  an  issue  of' 
fact  or  law  is  raised,  and  contested  by  any  party  to  the 
proceedings,  it  is  the  duty  of  the  register  to  cause  the 
question  or  issue  to  be  stated  in  writing,  and  he  must  ad- 


•  In  re  James  L.  Fowler,  1  B.  R.  681 ;  s.  c.  LoweU,  161. 

» In  re  Goodfellow,  3  B.  R.  452;  8.  c.    Lowell,  510;  p.  c.  1  L.  T.  B.  179; 
s.  c.  3  L.  T.  B.  69. 

•  Rule  Vn.  *  In  re  W.  D.  Hill,  1  B.  R.  16  ;  b.  c.  1  Ben.  821. 

•  Rule  V.  •  In  re  Orne,  1  B.  R.  79 ;  s.  c.  1  Ben.  430.. 
'  In  re  Jones,  2  B.  R.  69.  •  Rule  VII. 

•  In  re  Orne,  1  B.  R.  79  ;  b.  c.  1  Ben.  420 ;  In  re  Horace  Plimpton,  4  Law 
Rep.  488. 
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journ  the  same  into  court  for  decision  by  the  judge.^  The 
ground  of  the  objection  should  be  stated,  otherwise  no 
point  or  question  or  issue  is  raised.*  It  is  the  duty  of  the 
register  to  adjourn  the  issue  into  court  without  any  re- 
quest to  that  effect.  But  the  adjournment  is  a  proceeding 
that  may  be  waived,  and  a  party  who  waives  it  by  sub- 
mitting the  issue  to  the  decision  of  the  register,  can  not 
ask  to  have  it  adjourned  after  he  finds  that  the  point  is 
decided  against  him.' 

On  the  other  hand,  the  petitioner,  after  a  careful  ex- 
amination of  the  petition  and  schedules,  may  come  to  the 
conclusion  that  they  are  defective,  or  may  find  that  he  has 
omitted  something  by  mistake  or  inadvertence.  In  such 
case  he  may  apply  to  the  register  for  leave  to  amend.* 
The  application  must  state,  under  oath,  the  substance  of 
the  matters  proposed  to  be  included  in  the  amendment, 
and  the  reasons  why  the  same  were  not  incorporated  in 
the  schedules  as  originally  filed ;  or,  if  there  has  been  an 
amendment,  as  previously  amended.*  Such  statement 
must  show  a  proper  cause  for  allowing  the  amendment.* 
This  application  is  ex  parte^  and  no  notice  thereof  need  be 
given  to  any  creditor,  nor  has  any  creditor  the  right  to  op- 
pose it.''  The  register  may  refuse  to  allow  the  amend- 
ment,® and  in  such  case  the  petitioner  has  the  same  right 
to  have  the  issue  adjourned  into  court,  as  when  he  is  or- 
dered to  make  an  amendment.* 

Whenever  amendments  are  allowed  or  ordered,  they 
must  be  written  and  signed  by  the  petitioner  on  a  sepa- 


'  Section  5000 ;  Rule  XT. 

'  In  re  Levy  et  al.  1  B.  R.  186 ;  s.  c.  1  Ben.  496. 

•  In  re  Patterson,  1  B.  R  100;  b.  c.  1  Ben.  448. 

•  In  re  Morford,  1  B.  R.  211 ;  8.  c.  1  Bin.  384. 

•  Rule  XXXIII.  •  Rule  VII. 

^  In  re  Watts,  2  B.  R.  417;  s.  c.  3  Ban.  163;  s.  c.  2  L.  T.  B.  74;  in  re  B. 
Heller,  6  B.  R  46;  s.  c.  41  How.  Pr.  213. 

•  In  re  B.  Heller,  5  B.  R.  43 ;  s.  c.  41  How.  Pr.  213. 

•  In  re  Watts,  2  B.  R.  447;  8.  c.  3  Ban,  166  ;  8.  c.  2  L.  T.  B.  74. 
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Tate  paper  in  the  same  manner  as  the  original  schedules 
were  signed  and  verified ;  and,  if  the  amendments  are 
made  to  different  schedules,  the  amendment  to  ^ch 
•schedule  must  be  made  separately,  with  proper  reference 
to  the  schedules  proposed  to  be  amended,  and  each  amend- 
ment must  be  verified  by  the  oath  of  the  ^petitioner  in  the 
same  manner  as  the  original  schedules.^  The  purport  of 
this  requirement  is  that  where  an  amendment,  or  several 
amendments,  are  made  to  the  same  schedule,  only  the  oath 
appropriate  to  that  schedule  need  be  used ;  but  where  the 
amendments  are  to  different  schedules,  both  oaths  must  be 
used.  Of  course  the  oaths  must  be  modified  to  suit  the 
<;ircumstances  of  the  amendments,*  for  the  petitioner  can 
not  swear  that  the  amendments  contain  all  his  liabilities, 
or  all  his  property. 

The  title  to  the  property  remains  in  the  debtor  until 
an  assignee  is  appointed  and  qualified,  and  an  assignment 
made  to  him.*  The  bankrupt  is  also  made  responsible  for 
the  care,  custody  and  delivery  of  the  property  to  the  as- 
signee (§  5110)  ;  but  he  can  not  sell  any  of  it  without 
authority  from  the  court.* 

If  the  property  is  likely  to  be  sacrificed  or  injured  by  a 
hostile  claimant,  or  a  sale  under  an  execution,  he  can  and 
should  apply  to  the  court  for  an  injunction,  or  take  other 
proper  measures  to  protect  it.*^  On  the  application  of  any 
creditor,  and  on  good  cause  shown  by  affidavit,  the  court 
may  order  the  property  to  be  taken  possession  of  by  the 
marshal,  directions  for  which  may  be  inserted  in  the 
original  warrant  or  in  a  special  warrant  to  be  issued  for 
that  purpose.* 

'  Rule  XrV.  •  Rule  XXXU. 

*  Hampton  V.  Rouse,  11  B.  R.  472;    s.  c.  23  WaU.  208;    Sutherland  v. 
Davis,  10  B.  R.  424 ;  8.  c.  42  Ind.  26. 

^  In  re  Richard  Pryor,  4  Biss.  262. 

*  Jones  y.  Leach  et  al.  1  B.  R.  595 ;  in  re  Schnepf,  1  B.  R.  190 ;  8.  c.  2 
Ben.  72 ;  in  re  Wallace,  2  B.  R.  184 ;  s.  c.  1  Dead j,  488. 

*  Rule  Xin. 
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The  next  step  in  the  proceedings  is  to  issue  the  war- 
rant.* This  may  be  issued  by  the  judge  or  the  registei^ 
(§  5019).  As  there  is  not  generally  any  opposing  party, 
it  is  usually  issued  by  the  register  having  charge  of  the 
case.  This  must  issue  out  of  the  court,  under  the  seal 
thereof,  and  be  tested  by  the  clerk.  Blanks,  with  the 
signature  of  the  clerk  and  seal  of  the  court,  will  upon  ap- 
plication, be  furnished  to  the  registers.*  The  warrant 
must  be  signed  by  the  judge  or  register,  as  the  case  may 
be,  and  directed  to  the  marshal  of  the  district,  authoriz 
ing  him  as  messenger  to  publish  notices  .in  such  news- 
papers as  he  may  select,  not  exceeding  two,*  to  serve 
written  or  printed  notices,  by  mail  or  personally,  on  all 
creditors  upon  the  schedule  filed  with  the  debtor's 
petition,  or  whose  names  may  be  given  to  him  in 
addition  by  the  debtor;  and  to  give  such  personal  or 
other  notice  to  any  person  concerned  as  the  warrant 
specifies  (§  5019) ;  but  whenever  the  creditors  are  so 
numerous  as  to  make  any  notice  to  them,  by  mail  or 
otherwise,  a  great  and  disproportionate  expense  to  the 
estate,  the  court  may,  in  lieu  thereof,  in  its  discretion, 
order  such  notice  to  be  given  by  publication  in  a  news- 
paper or  newspapers,  to  all  such  creditors  whose  claims, 
as  reported,  do  not  exceed  the  sums,  respectively,  of  fifty 
dollars.* 

The  register  has  the  power  to  give  the  requisite  direc- 
tions for  notices  and  advertisements  ^  in  those  cases  where 
the  court  may  select  the  newspapers.  The  newspapers 
are  generally  designated  by  the  rules  of  the  court,  and, 
where  such  is  the  case,  the  register  can  not  substitute 
other  papers  for  those  thus  designated ;  but  in  the  exer- 
cise of  a  wise  discretion,  he  may  add  to  them  other  papers 
not  published  in  the  district.*    This  power  is  exercised 

'  Form  No.  6.  *  Rule  n.  »  Act.  of  22  June,  1874,  §  5. 

*  Act  of  22  June,  1874,  §  5.  •  Rule  V. 

•  In  re  J.  H.  Robinson,  1  B.  R.  8  ;  s.  c.  1  Ben.  270. 
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rarely,  and  only  in  cases  where  a  large  number  of  the 
creditors  reside  in  some  other  district.  A  complete  list  of 
the  creditors,  with  their  respective  places  of  residence,  and 
the  amount  of  their  debts,  must  be  inserted  in  the  war- 
rant.^ This  is  an  essential  part  of  it,  and  must  be  pre- 
pared by  the  register  himself.  There  is  no  authority  in 
the  law  for  calling  upon  the  bankrupt  to  furnish  it.  It  is 
the  duty  of  the  register  to  issue  the  warrant,  and  that 
is  not  complete  without  it. 

The  time  and  place  where  the  first  meeting  of  cred- 
itors will  be  held  must  be  designated  in  the  warrant,  and 
the  time  must  be  not  less  than  ten,  nor  more  than  ninety, 
days  after  the  issuing  of  the  same  (§  5032).  The  fixing 
of  this  time  is  a  matter  resting  entirely  in  the  discretion 
of  the  register.*  The  interval  should  be  neither  too  brief, 
nor  too  long ;  but  should  be  sufl&cient  to  enable  the  mar- 
shal to  serve  and  publish  the  notices  properly.  If  the 
time  is  too  brief,  the  service  of  the  warrant  may  be  de- 
fective. Twenty  days  will  usually  be  found  ample.  If  it 
is  desired  that  personal  service  should  be  made  upon  any 
creditors,  special  directions  to  that  effect  should  be  in- 
serted. If  personal  service  is  not  desired,  the  register 
should  omit  the  word  "personal,"  and  direct  the  service  to 
be  made  by  mail  only.®  The  issuing  of  the  warrant,  the 
certificate  of  correctness,  and  the  order  of  adjudication,  are 
all  generally  made  and  performed  on  the  same  day;  and 
one  memorandum  only  is  sent  to  the  clerk,  of  the  whole 
proceeding.  This  memorandum  should  state  the  day  ap- 
pointed for  the  meeting  of  the  creditors. 

As  soon  as  the  warrant  is  completed,  it  should  be 
placed  in  the  hands  of  the  marshal.  The  fees  of  this 
officer  must  be  paid  or  secured  before  he  can  be  compelled 
to  perform  the  duties  required  of  him.*     This  is  usually 


*  In  re  Hall,  2  B.  R.  192. 

'  In  re  Heys,  1  B.  R.  21  ;  s.  c  1  Ban.  333  ;  8.  c.  88  How.  Pr.  249. 

»  Anon.  1  B.  R.  216.  *  Rale  XXIX. 
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done  by  making  a  deposit  with  him,  varying  from  fifteen 
to  thirty  dollars,  according  to  the  number  of  creditors. 
When  his  fees  are  properly  secured,  it  is  his  duty  to  pub- 
lish and  serve  the  notices,  as  required  by  the  warrant. 
Both  the  notice  to  be  published  and  the  notice  to  be 
jserved  upon  the  creditors,  should  state  that  a  warrant  in 
bankruptcy  has  been  issued  against  the  estate  of  the 
debtor ;  that  the  payment  of  any  debts,  and  the  delivery 
of  any  property  belonging  to  such  debtor,  to  him,  or  for 
his  use,  and  the  transfer  of  any  property  by  him,  are  for- 
bidden by  law ;  and  that  a  meeting  of  the  creditors  of  the 
debtor  to  prove  their  debts,  and  choose  one  or  more  as- 
signees, will  be  held  at  a  court  of  bankruptcy,  to  be 
holden  at  a  certain  time  and  place  designated  therein.* 
These  notices  should  follow  the  exact  language  of  the  war- 
rant, but  an  immaterial  variance  will  be  disregarded.* 
The  omission  to  publish  the  notice  in  one  of  the  news- 
papers designated  by  the  warrant,  will  make  the  proceed- 
ings defective,  irregular,  and  voidable.*  The  publication 
must  be  made  twice  in  each  newspaper.*  The  notices  to 
be  served  upon  the  creditors  are  usually  printed.  Each 
notice  should  contain  a  complete  list  of  all  the  names  of 
the  creditors,  together  with  their  respective  places  of  resi- 
dence, and  the  amounts  of  their  respective  debts.*  This 
aeems  to  be  the  plain  requirement  of  the  statute  (§  5032), 
the  rules,*  and  the  form."^  It  is  sufficient  if  the  notice  con- 
tains the  names,  residence,  and  the  amount  of  the  debts 
{in  figures)  due  the  several  creditors,  so  far  as  known,  and 
no  more.®  This  notice  should  be  served  upon  foreign  cred- 
itors, as  well  as  on  those  who  reside  in  the  United  States.* 

•  Section  5033  ;  Form  No.  6. 

•  la  re  PuWer,  1  B.  R.  46  ;  B.  o.  1  Ben.  331 ;  in  re  W.  D.  Hill,  1  B.  R.  16 ; 
fi.  c.  1  Ben.  821. 

» In  re  Hall,  2  B.  R.  192.  *  Form  No.  6. 

•  In  re  Jonea,  2  B.  R.  59 ;  in  re  Perry,  1  B.  R.  220 ;  fl.  c.  1  L.  T.  B.  4 ;  in 
re  Hall,  2  B.  R.  192. 

•  Rule  XIII.  '  Form  No.  6.  •  Rule  Xin. 
■  In  re  Heys,  1  B.  R.  21 ;  a.  c.  1  Ben.  333  ;  s.  c.  86  How.  Pr.  249. 
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It  should  also,  as  has  been  before  stated,  be  served  on 
all  creditors  whose  names  may  be  handed  to  the  mar- 
shal, in  addition  to  those  contained  in  the  schedules 
(§  5019).  Every  envelope  containing  a  notice  must  have 
printed  on  it  a  direction  to  the  postmaster  at  the  place 
to  which  it  is  sent,  to  return  the  same  within  ten  days, 
unless  called  for.^  This  direction  is  generally  printed 
upon  the  back  of  the  notice,  and  no  envelope  is  used. 

In  cases  of  voluntary  bankruptcy,  the  marshal  may 
appoint  special  deputies,  to  act  as  he  may  designate,  in 
one  or  more  cases,  as  messengers  for  the  purpose  of  causing 
tie  notices  to  be  published  and  served  as  required  by  the 
statute,  and  for  no  other  purpose.*  And  the  word  *'  mar- 
shal" includes  the  marshal's  deputies;  and  the  word 
"messenger"  includes  his  assistant  or  assistants  (§  5013), 
wherever  they  are  used  in  the  statute.  Where  a  notice 
has  been  duly  mailed,  the  fact  that  the  creditor  did  not 
receive  it  will  not  afltect  the  regularity  of  the  proceedings." 
A  notice  not  addressed  to  a  creditor  by  his  name,  does  not 
amount  to  a  notice ;  *  but  an  immaterial  variance  will  be 
disregarded.  The  publication  and  the  service  of  the  no- 
tices must  be  completed  before  the  commencement  of  the 
period  of  ten  days  immediately  preceding  the  return  day 
of  the  warrant.*^ 

'  Rule  XXm.  •  Rule  XIII. 

'  In  re  Stetson,  8  B.  R  726 ;  s.  c.  4  Ben.  127. 

*  Anon.  1 B.  R.  123. 

*  In  re  Develin  et  aL  1  B.  R  85;  s.  c.  1  Ben.  335;  in  re  PulTer,  1  B.  R 
46;  s.  c.  IBen.  881. 


CHAPTER  II. 

COMMENCEMENT    OF    PROCEEDINGS     IN    INVOLUNTARY 

BANKRUPTCY. 

In  order  to  institute  proceedings  in  involuntaiy  bank- 
ruptcy, the  debts  of  the  petitioning  creditors  must  consti- 
tute at  least  one-fourth  in  number,  and  one-third  in  value 
of  all  the  provable  debts  of  the  party  against  whom  the 
proceedings  are  commenced.  Subject  to  this  requirement, 
the  proceedings  may  be  instituted  by  one  creditor  alone, 
or  by  several  creditors  jointly.^  The  debts  held  by  the 
persons  who  institute  such  proceedings,  must  be  debts 
j^rovable  under  the  bankrupt  law.  They  need  not  be 
due.*  It  is  not  necessary  that  they  should  have  been  in  ex- 
istence at  the  time  the  alleged  act  of  bankruptcy  was  com- 
mitted.^ They  may  be  secured  debts,*  or  be  a  fixed  liabil- 
ity as  an  indorser,^  or  a  partnership  debt,  where  the  pro- 
ceeding is  against  one  partner  alone.^  When  the  proceed- 
ings are  against  partners,  it  is  clear  that  they  must  consist  of 
partnership  debts ;  but  they  must,  under  all  circumstances, 

'  Actof  23June,  1874,  §12. 

'  Linn  et  al.  v.  Smith,  4  B.  R.  46;  s.  c.  1  L  T.  B.  239;  8.  o.  3  L.  T.  B. 
218 ;  in  re  Ouimette,  3  B  R.  566 ;  s.  c.  1  Saw.  47 ;  in  re  W.  B.  Alexander,  4 
B.  R.  178 ;  s.  c.  Lowell,  470 ;  s.  c.  2  L.  T.  B.  238 ;  in  re  Samuel  King,  1  N. 
Y.  Leg.  Obs.  276;  in  re-  Tower,  1  N.  Y.  Leg.  Obs.  8;  s.  c.  6  Law  Rep.  214;  1 
Penn.  L.  J.  209. 

•  Phelps  V.  Classen,  3  B.  R.  87;  s.  c.  1  Wool.  204. 

*  In  re  Bloss,  4  B.  R.  147 ;  s.  c.  2  L.  T.  B.  126 ;  Rankin  &  Pullan  v.  Atlan- 
tic, Florida  &  G.  C.  R.  R.  Co.  1  B.  R.  647 ;  s.  c.  1  L.  T.  B.  85 ;  in  re  Stansell, 
6  B.  R.  183 ;  in  re  Daniel  Sheehan,  8  B.  R.  845 ;  Ecfort  v.  Greely,  6  B.  R. 
433;  in  re  California  Pacific  R.  R.  Co.  11  B.  R.  193;  in  re  W.  B.  Alexander, 
4  B.  R.  178;  b.  o.  Lowell,  470;  s.  c.  2L.T.  B.  238;  contra,  in  re  Jacob  Frost, 
11  B.  R  69;  in  re  Johann,  3  B.  R.  144 ;  s.  c.  4  B.  R.  434;  s.  c.  2  Biss.  139 ;  s. 
c.  2  L.  T.  B.  92;  in  re  Green  Pond  R.  R.  Co.  13  B.  R.  118. 

*  In  re  Nickodemus,  3  B.  R.  230 ;  a.  c.  1  L.  T.  B.  140. 

•  In  re  MeUck,  4  B.  R.  97. 


INVOLUNTARY  BANKRUPTCY.  29 

be  provable  debts.  A  debt  so  purely  contingent  that  it 
may  never  become  a  real  debt,  will  not  be  sufl&cient.*  A 
debt  which  is  secured  by  the  property  of  some  third  per- 
son is  sufficient.*  The  debt  must  also  be  one  that  can  be 
enforced,  and  must  not  be  barred  by  the  statute  of  limita- 
tions.* If  the  creditor  has  received  a  preference,  he  may 
make  a  voluntary  surrender  of  it,  and  prosecute  his  peti- 
tion upon  his  original  debt;*  but  without  such  a  sur- 
render he  can  not  maintain  a  petition.* 

In  computing  the  number  of  creditors  who  must  join 
in  a  petition,  creditors  whose  debts  do  not  exceed  two 
hundred  and  fifty  dollars  are  not  reckoned.  But  if  there 
are  no  creditors  whose  debts  exceed  the  sum  of  two  hun- 
dred and  fifty  dollars,  or  if  the  requisite  number  of  cred- 
itors holding  debts  exceeding  two  hundred  and  fifty  dol- 
lars fail  to  sign  the  petition,  creditors  having  debts  of  a 
less  amount  are  reckoned.*  The  creditors  have  the  right 
to  elect  to  obtain  one-fourth  in  number  of  the  chief  cred- 
itors, or  one-fourth  of  all  the  creditors  without  regard  to 
the  amount  of  their  respective  debts,  provided  that  one- 
third  in  amount  of  all  the  debts  is  represented  in  the  pe- 
tition."^ It  is  not  necessary  that  the  chief  creditors  shall 
be  requested  to  sign  and  refuse  before  the  minor  creditors 
can  join  in  the  petition,  for  a  failure  to  sign  may  arise  from 
any  cause,  such  as  sickness,  or  absence,  and  is  plainly 
shown  by  not  signing.  The  intent  of  the  statute  is  that 
the  petitioning  creditors  shall  represent  the  requisite  pro- 
portion of  all  the  creditors,  or,  if  more  convenient  in  any 
particular  case,  of  the  larger  creditors.  The  joining  of  a 
due  proportion  of  all  the  creditors  is  therefore  sufficient, 


'  Sigsby  V.  Willie,  3  B.  R.  207  ;  s.  c.  3  Ben.  371 ;  b.  c.  1  L.  T.  B.  71. 

'  In  re  W.  B.  Alexander,  4  B.  R.  178;   s.  c.  Lowell,  470 ;  s.  c.  2  L.  T.  B. 
238 ;  Fox  v.  Eckstein,  4  B.  R.  373. 

*  In  re  Cornwall,  4  B.  R.  400 ;  s.  c.  6  B.  R.  305 ;  s.  c.  9  Blatch.  114. 
'  In  re  Hunt  &  Homell,  5  B.  R.  483 ;  in  re  Marcer,  6  B.  R.  351. 

*  In  re  Peter  Rado,  6  Ben.  230.  •  Act  of  22  June,  1874,  §  12. 
'  In  re  J.  R.  Currier,  13  B.  R.  68. 
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and  the  failure  of  the  larger  creditors  to  join  constitutes 
no  defense.^     If  the  chief  creditors  join  in  the  petition,  the 
minor  creditors  are  not  to  be  counted  in  estimating    the 
number,  but  if  they  do  not  join  then  the  minor  creditors 
may  be  counted,  in  order  to  obtain  the  necessary  number.* 
In  computing  the  value,  the  aggregate  of  the  debts  of  the 
petitioning  creditors  must  be  equal  to  one-third  of  all  the 
debts,  irrespective  of  amount,  for  the  minor  creditors  are 
only  excluded  in  certain  cases  in  estimating  the  proportion 
in  number  who  must  join  in  the  petition.'    The  debt  of  a 
creditor  who  has  issued  an  attachment  within  four  months 
before  the  filing  of  the  petition  must  be  counted  in  com- 
puting the  number  and  amount.* 

The  amount  at  which  the  debt  of  a  secured  creditor  is 
to  be  reckoned  is  merely  the  balance  that  remains  after 
deducting  the  value  of  the  security.*  The  debt  of  a  cred- 
itor who  has  received  a  preference  is  not  counted  in  com- 
puting either  the  number  of  creditors  or  the  value  of  the 
debts,^  nor  will  a  surrender  of  the  preference  to  the 
debtor  render  the  debt  provable  so  that  it  may  be 
counted.*^  A  creditor  may  purchase  claims  against  the 
debtor  in  good  faith,  and  thus  enable  himself  to  unite  in 
the  petition.® 

Any  person  residing  and  owing,  debts,  as  required  in  a 

■  '■      '       ■■■       i  ■'      '  — 

•  In  re  J.  R.  Currier,  13  B.  R.  68. 

•  In  re  Woodford  &  Chamberlain,  13  B.  R.  576;  in  re  J.  R.  Currier,  13  B. 
R.  68;  in  re  John  B.  Bergeron,  12  B.  R.  385;  in  re  Reiman  &  Friedlander, 
11  B.  R.  21;  8.  c.  7  Ben.  455;  8.  c.  13  B.  R.  128;  8.  G.  12  BLatch.  562;  in  re 
Philadelphia  Axle  Works,  1  W.  N.  126. 

'  In  re  Joseph  8.  Hadley,  12  B.  R.  366;  in  re  John  B.  Bergeron,  12  B.  R. 
385;  in  re  J.  R.  Currier,  13  B.  R.  68;  in  re  Woodford  &  Chamberlain,  13  B. 
R.  575 ;  contra,  in  re  Hymes,  10  B.  R.  433. 

•  In  re  C.  G.  Scrafford,  14  B.  R.  184. 

•  In  re  California  Pacific  R.  R.  Co.  11  B.  R.  193;  in  re  Stansell,  6  B.  R. 
183;  in  re  W.  B.  Alexander,  4  B.  R.  178;  8.  c.  Lowell,  470;  2  L.  T.  B. 
238 ;  Ecfort  y.  Greely,  6  B.  R.  433 ;  in  re  Daniel  Sheehan,  8  B.  R.  345. 

•  In  re  M.  C.  Israel,  12  B.  R.  204 ;  8.  c.  8  Dillon,  304 ;  Clinton  v.  Mayo,  12 
B.  R.  39 ;  in  re  J.  R.  Currier,  13  B.  R.  68. 

'  In  re  J.  R  Currier,  13  B.  R.  68. 

•  In  re  J.  A.  &  U.  W.  Shouse,  Crabbe,  482 ;  in  re  Woodford  &  Chamber- 
lain, 13B.  R.575. 
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case  of  voluntary  bankruptcy,  may  be  subjected  to  pro- 
ceedings in  involuntary  bankruptcy.^  The  term  person 
includes  corporations  (§§  5122,  6013),  and  the  provisions 
of  the  act  are  extended  to  partnerships  (§  5121).  The 
same  proportion  of  creditors  must  join  in  a  proceeding  to 
put  a  corporation  into  bankruptcy  as  is  required  in  the 
case  of  an  individual.^  The  remarks  that  have  already 
been  made  in  regard  to  the  amount  and  character  of  the 
debts,  and  the  residence  within  the  jurisdiction  of  the 
United  States,  apply  equally  to  proceedings  in  involuntary 
bankruptcy. 

To  warrant  or  justify  the  institution  of  such  proceed- 
ings,  the  debtor  must  have  done,  or  allowed  to  be  done^ 
something  which  the  statute  defines  to  be  an  act  of  bank- 
ruptcy. The  statute  was  not  intended  to  cover  all  cases 
of  insolvency.'  It  makes  a  discrimination  between  volun- 
tary bankruptcy  and  involuntary  bankruptcy.  The  debtor 
upon  filing  a  voluntary  petition  setting  forth  his  inability 
to  pay  his  debts  and  his  willingness  to  sun^ender  all  his 
estate,  is  declared  a  bankrupt  by  the  court.  The  allega- 
tion can  not  be  traversed,  nor  is  any  issue  or  inquiry  as  to 
its  truth  permitted.  But  while  the  debtor  may  on  this 
broad  basis  call  on  the  court  to  administer  his  estate,  the 
creditor  who  desires  to  do  the  same  thing  is  limited  to  a 
few  facts  or  circumstances,  the  existence  of  which  are 
essential  to  his  right  to  appeal  to  the  court.  The  reason 
for  this  wide  difference  in  the  proceedings  in  the  two  cases 
is  obvious  enough.  When  a  man  is  himself  willing  to  re- 
fer his  embarrassed  condition  to  the  proper  court,  with  a 
full  surrender  of  all  his  property,  no  harm  can  come  to 
any  one  but  himself,  and  there  can  be  no  solid  objection 


'  Act  of  22  Jane,  1874,  §  12;  in  re  Nickodemus,  3  6.  K.  280;  s.  c.  1  L.  T. 
B.  140. 

^  In  re  Leavenworth  Savings  Bank,  14  B.  R   82,  02 ;  in  re  Detroit  Car 
Works,  14  B,  R.  243 ;  in  re  Oregon  B.  &  P.  Co.  14  B.  R.  304 ;  s.  c.  13  B.  R  199. 

•  Wilson  V.  City  Bank,  9  B.  R.  97;  s.  c.  17  Wall.  473;  Doan  v.  Compton 
&  Doan,  2  B.  R.  607. 
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to  the  course  he  pursues.  But  when  a  person  claims  to 
take  from  another  all  control  of  his  property,  to  arrest 
him  in  the  exercise  of  his  occupation,  and  to  impair  his 
standing  as  a  business  man,  the  precise  circumstances  on 
which  he  is  authorized  to  do  this  should  be  well  defined 
in  the  law.^  An  act  of  bankruptcy  is  accordingly  the 
special  creature  of  statute  law,  and  nothing  is  an  act  of 
bankruptcy  unless  it  is  expressly  made  so  by  the  statute 
itself. 

No  person  commits  an  act  of  bankruptcy  unless  he 
departs  from  the  State,  district,  or  territory  of  which  he 
is  an  inhabitant,  with  intent  to  defraud  his  creditors;  or, 
being  absent,  with  such  intent  remains -absent;  or  con- 
<3eals  himself  to  avoid  the  service  of  legal  process  in  any 
action  for  the  recovery  of  a  debt  or  demand  provable  un- 
der the  statute ;  or  conceals  or  removes  any  of  his  property 
to  avoid  its  being  attached,  taken,  or  sequestered  on  legal 
process;  or  makes  any  assignment,  gift,  sale,  conveyance, 
or  transfer  of  his  estate,  property,  rights,  or  credits,  either 
within  the  United  States  or  elsewhere,  with  intent  to 
delay,  defraud,  or  hinder  his  creditors :  or  is  aiTested  and 
held  in  custody  under  or  by  virtue  of  mesne  process  or  ex- 
ecution, issued  out  of  any  court  of  the  United  States  or  of 
any  State,  district,  or  territory  within  which  such  debtor 
resides  or  has  property,  founded  upon  a  demand  in  its 
nature  provable  against  a  bankrupt's  estate  under  the  stat- 
ute, and  for  a  sum  exceeding  one  hundred  dollars,  and  such 
process  remains  in  force  and  is  not  discharged  by  payment, 
or  in  any  other  manner  provided  by  the  law  of  the  United 
States  or  of  such  State,  district,  or  territory  applicable 
thereto,  for  a  period  of  twenty  days ;  or  is  actually  im- 
prisoned for  more  than  twenty  days  in  a  civil  action, 
founded  on  contract,  for  the  sum  of  one  hundred  dollars 
or  upward;  or,  being  bankrupt  or  insolvent,  or  in  contem- 
plation of  bankruptcy  or  insolvency,  makes  any  payment, 

m-  ■  '       '  ■  '"  I  I   ■    I    I  ■  III  ■      ■      .  .     ,  -  ■  ^      II     ■     ,  M^MM  ■ 

»  Wilson  V.  City  Bank,  9  B.  R.  97 ;  8.  c.  17  Wall  473. 
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gift,  grant,  sale,  conveyance,  or  transfer  of  money,  or  other 
property,  estate,  rights,  or  credits,  or  confesses  judgment, 
or  gives  any  warrant  to  confess  judgment,  or  procures  his 
property  to  be  taken  on  legal  process,  with  intent  to  give 
a  preference  to  one  or  more  of  his  creditors,  or  to  any  per- 
son or  persons  who  are  or  may  be  liable  for  him  as  in- 
dorsers,  bail,  sureties,  or  otherwise,  or  with  the  intent  by 
such  disposition  of  his  property,  to  defeat  or  delay  the 
operation  of  the  statute,  or  being  a  bank,  banker,  broker, 
merchant,  trader,  manufacturer,  or  miner,  fraudulently 
stops  payment,  or  being  a  bank,  banker,  broker,  merchant, 
trader,  manufacturer,  or  miner,  has  stopped  or  suspended, 
and  not  resumed  payment  within  a  period  of  forty  days,  of 
his  commercial  paper  (made  or  passed  in  the  course  of  his 
business  as  such),  or  being  a  bank  or  banker,  fails  for 
forty  days  to  pay  any  depositor  upon  demand  of  payment 
lawfully  made.^ 

These  are  the  only  acts  committed  by  a  debtor  that 
are  acts  of  bankruptcy.  Unless  the  act  complained  of  by 
the  creditor  comes  within  this  enumeration,  it  is  not  an 
act  of  bankruptcy,  and  can  not  be  made  the  ground  for 
instituting  involuntary  proceedings.  If,  however,  the  act 
is  one  of  those  enumerated,  and  the  debtor  is  subject, 
under  the  statute,  to  proceedings  in  bankruptcy,  then  any 
creditor  or  creditors  who  may  be  a  party  or  parties  to  such 
proceedings  may  apply  to  have  him  declared  a  bankrupt, 
provided  that  the  application  is  made  within  six  months 
after  it  was  committed,  and  the  requisite  number  join  in 
the  petition. 

This  application  must  be  by  a  petition  in  the  prescribed 
form,*  printed  or  written  out  plainly,  without  abbreviation 
or  interlineation,  except  where  such  abbreviation  and  in- 
terlineation may  be  for  the  purpose  of  reference.*  This 
petition  should  set  forth  all  those  matters  that  are  requisite 

»  Act  of  22  June,  1874,  §  12. 

>  Form  No.  54.  '  Rule  XIV. 
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to  give  jurisdiction  to'  the  court  over  the  case,  especially 
that  the  act  of  bankruptcy  was  committed  within  the  pe- 
riod of  six  months,  and  must  be  addressed  to  the  judge  of 
the  district  court  of  the  United  States  in  which  it  is  to  be 
filed.  The  name  of  the  judge  must  be  correctly  given,  or 
it  can  not  be  filed.^  It  should  set  forth  the  names  and  resi- 
dences of  both  the  creditor  and  debtor.  It  must  also  de- 
scribe the  debt  of  the  petitioning  creditor  sufficiently  to 
show  that  it  is  provable.*  Where  the  debt  consists  of  a 
note,  a  copy  thereof  may  be  inserted.  Not  unfrequently 
the  note,  bond,  account,  agreement,  or  whatever  else  may 
happen  to  constitute  the  basis  of  the  creditor's  claim,  is 
annexed  to  the  petition  as  an  exhibit,  and  a  proper  refer- 
ence to  it  is  made  in  that  part  of  the  petition  which  is 
designed  to  describe  the  debt.  The  petition  must  also 
affirmatively  show  that  the  requisite  number  of  creditors 
have  united  therein.  This  allegation  need  not  necessarily 
be  so  positive  that  the  petitioner  can  be  prosecuted  for 
perjury  on  it,  but  it  may  be  made  on  information  and 
belief.^ 

The  allegations  in  regard  to  the  act  of  bankruptcy 
must  be  positive  and  unqualified.  There  is  nothing  in  the 
statute  or  rules  or  forms  or  the  nature  of  the  proceedings 
which  requires  that  the  allegations  should  be  made  on  the 
personal  knowledge  of  the  petitioner.  The  petition  must 
be  made  by  the  creditor  generally,  and  in  most  instances 
can  only  be  made  upon  information  and  belief.*  The  alle- 
gations, however,  should  be  positive,  and  the  information 
and  belief  set  forth  only  in  the  affidavit  to  the  petition. 
It  has  accordingly  been  held,  in  a  case  where  the  petition 


•  Anon.  1  R.  R.  216. 

'  In  re  Redmond  &  Martin,  9  B.  R  408;  in  re  Joseph  S.  Hadley,  12  B. 
R.  360. 

'  In  re  J.  Young  Scammon,  10  B.  R.  60 ;  in  re  Isaac  Scull,  10  B.  R.  165 ; 
8.  c.  7  Ben.  871 ;  Warren  Savings  Bank  v.  Palmer,  10  B.  R.  239 ;  in  re 
James  R.  Keeler,  10  B.  R.  419. 

*  In  re  Muller  &  Bretano,  3  B.  R.  329;  s.  c.  1  Deady,  613;  s.  c.  2  L.  T. 
B.  33. 


IX  INVOLUNTARY  BANKRUPTCY.  35 

was  filed  by  a  firm,  that  an  averment  upon  the  information 
and  belief  of  only  the  .partner  who  executed  the  papers 
was  insufficient.^ 

The  petition  should  also  state  facts  with  certainty  and 
detail,  so  as  to  inform  the  debtor  of  what  he  must  meet 
and  resist.  The  various  statements  of  acts  of  bankruptcy 
given  in  Form  No.  54,  are  m6re  outlines  or  skeleton  state- 
ments to  be  filled  in  with  the  particular  circumstances  of 
each  case.^  Thus,  where  the  act  charged  is  a  suspension 
of  commercial  paper,  the  allegation  should  state  as  nearly 
as  possible  the  date  of  the  paper  of  which  the  payment 
has  been  suspended,  to  whom  made,  for  what  amount, 
when  payable,  whether  the  debtor  is  liable  thereon  as 
maker  or  indorser,  and  by  whom  the  same  was  held  when 
payment  was  neglected  or  refused.'  But  if  the  description 
is  sufficient  to  identify  the  paper,  it  will  not  be  deemed  de- 
fective although  the  date  is  not  given.*  Where  the  act 
charged  is  a  fraudulent  stopping  of  payment  of  commercial 
paper,  the  petition  need  not  set  forth  the  facts  that  constitute 
the  fraud.^  Where  the  proceedings  are  instituted  against 
a  partnership,  the  allegations  should  set  forth  an  act  of 
bankruptcy  on  the  part  of  the  firm.  An  averment  of  an 
act  of  bankruptcy  on  the  part  of  one  of  the  members  is 
not  sufficient.*  Where  the  alleged  act  of  bankruptcy  on 
the  part  of  a  firm  consists  in  the  transfer  of  property,  the 
allegations  should  charge  that  the  property  so  transferred 
belonged  to  the  partnership.^ 

When  several  acts  of  bankruptcy  are  charged  in  the 


*  Orem  &  Son  v.  Harley,  3  B.  R.  268. 

'  In  re  Randall  &  Sunderland,  3  B.  R.  18;  b.  c.  1  Deady,  557;  s.  c.  2  L.  T. 
B.  69. 

•  Tn  re  Randall  &  Sunderland,  8  B.  R.  18 ;  s.  c.  1  Deady,  557 ;  b.  c.  2  L.  T. 
B.  69. 

*  In  re  Joseph  8.  Hadley,  12  B.  R.  366. 
» In  re  Joseph  S.  Hadley,  12  B.  R.  866. 

•  In  re  Waite  &  Crocker,  1  B.  R.  373;  b.  c.  Lowell,  207;  in  re  Redmond 
&  Martin,  9  B.  R.  408. 

'  In  re  Williams  &  Co.  3  B.  R.  286;  s.  c.  Lowell,  406;  s.  c.  2  L.T.  B.  100. 
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same  petition,  they  should  be  alleged  conjunctively.* 
This  rule  will  apply  not  only  to  those  cases  where  the 
acts  charged  are  declared  to  be  acts  of  bankruptcy  by 
different  clauses  of  the  statute,  but  also  to  those  cases 
where  the  acts  charged  are  different  from  each  other  in 
their  nature,  but  are  declared  to  be  acts  of  bankruptcy 
by  the  same  clause.  It  will  also  apply  to  a  case  where 
the  same  act  may  be  an  act  of  bankruptcy  under  different 
clauses,  according  to  the  intention  of  the  party  who  com- 
mitted it.  Thus;  an  assignment  may  be  made  to  defraud 
<3reditors,  and  to  defeat  the  operation  of  the  bankrupt  law. 
In  all  such  cases  a  description  of  the  act  complained  of 
may  be  set  forth  only  once  in  the  petition,  and  the  various 
intents  alleged  conjunctively.*  It  has,  however,  never 
been  decided  that,  where  the  act  is  charged  only  under 
one  clause  containing  several  intents,  the  several  intents 
may  not  be  averred  disjunctively  in  the  very  language  of 
the  statute.  There  is  no  express  decision  upon  this  point, 
and  in  numerous  cases  they  are  alleged  conjunctively.^  It 
has  been  said,  however,  that  an  averment  in  regard  to  a 
fraudulent  conveyance  may  charge  that  it  was  made  by 
the  debtor  "  with  intent  to  defraud  or  hinder  his  creditors," 
though  this  point  does  not  seem  to  have  been  directly 
before  the  court.*  When  the  act  of  bankruptcy  consists 
in  procuring  property  to  be  taken  on  execution  issued  upon 
a  judgment  confessed  under  a  warrant  of  attorney,  the 
petition  should  aver  that  the  property  was  taken  on  the 
day  of  the  levy,  and  not  on  the  day  of  the  giving  of  the 
warrant  of  attorney.*  If  the  alleged  act  of  bankruptcy 
consists  of  a  fraudulent  conveyance,  no  averment  of  the 
insolvency  of  the  debtor  is  necessary.* 

*  In  re  Drummond,  1  B.  R.  231 ;  8.  c.  1  L.  T.  B.  7. 

'  In  re  S.  T.  Smith,  3  B.  R.  377;  8.  c.  4  Ben.  1 ;   s.  c.  1  L.  T.  B.  147. 
'  Irving  V.  Hughes,  2  B.  R.  62 ;  b.  c.  7  A.  L.  Reg.  209. 

*  In  re  Nickodemu8,  3  B.  R.  230 ;  s.  c.  1  L.  T.  B.  140. 

*  In  re  Diblee  et  al  2  B.  R.  617 ;  s.  c.  3  Ben.  283. 

*  In  re  Randall  &  Sunderland,  3  B.   R.  18;  s.  c.  2  L.  T.  B.  69;  8.  c.  1 
Deady,  557;  in  re  Nickodemus,  3  B.  R.  230;  s.  c.  1  L.  T.  B.  140. 
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When  the  act  charged  is  a  preference  or  a  conveyance 
made  with  the  intent  to  defeat  or  delay  the  operation  of 
the  bankrupt  law,  the  petition  should  aver  that  the  debtor 
at  the  time  of  the  transfer  was  bankrupt  or  insolvent,  or 
in  contemplation  of  bankruptcy  or  insolvency.^  The 
meaning  of  these  terms  should  be  carefully  considered,  and 
only  those  should  be  selected  and  used  which  apply  to  the 
facts  in  the  case.  Insolvency  means  an  inability  to  pay 
debts  in  the  ordinary  course  of  business.^  Bankruptcy 
means  a  legal  status  to  be  ascertained  and  declared  by  ju- 
dicial decree.*  In  contemplation  of  bankruptcy  means  in 
contemplation  of  committing  what  is  made  by  the  statute 
an  act  of  bankruptcy,  or  of  voluntarily  applying  to  be 
decreed  a  bankrupt*  In  contemplation  of  insolvency 
means  in  contemplation  of  not  being,  or  not  continuing  to 
be,  able  to  pay  debts  in  the  ordinary  course  of  business  as 
they  mature.*  When  the  facts  merely  show  insolvency,  or 
contemplation  of  insolvency,  an  averment  that  the  debtor 
was  in  contemplation  of  bankruptcy  would  not  be  suffi- 
cient;* nor  would  an  averment  that  the  debtor  was  in 
contemplation  of  bankruptcy  and  insolvency  be  correct.'^ 
The  allegation  may,  however,  be  that  he  was  "  insolvent 
or  in  contemplation  of  insolvency,"  ®  and  this  is  the  safest, 
and  the  one  that  is  usually  made.  Where  the  act  of 
bankruptcy  consists  of  a  preference,  the  petition  should 
state  the  name  of  the  preferred  creditor,  but  need  not 
allege  that  the  preference  was  in  fraud  of  the  provisions 
of  the  bankrupt  law.» 

'  In  re  Craft,  1  B.  R.  378;  8.  c.  2  Ben.  214. 
»  Toof  V.  Martin,  6  B.  R.  49;  8.  c.  13  Wall.  40. 

•  In  re  Black  &  Secor,  1  B.  R.  353;  8.  c.  2  Ben.  196 ;  b.  c.  1  L.  T.  B.  89. 

•  In  re  Craft,  1  B.  R.  378 ;  s.  c.  2  Ben.  214. 

•  In  reDiblee  et  al.  2  B.  R.  617;  b.  c.  3  Ben.  283. 

•  In  re  Craft,  1  B.  R,  378;  s.  c.  2  Ben.  214. 
'  In  re  Hanghton,  1  B.  R.  460. 

•  In  re  Haughton,  1  B.  R.  460;  in  re  Diblee  et  al.  2  B.   R.  617;  s.  c.  3 
Ben.  283. 

•  In  re  Joseph  8.  Hadley,  12  B.  R.  366. 
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When  the  petition  is  completed,  it  must  be  subscribed 
and  sworn  to  by  the  petitioning  creditor  or  creditors. 
The  petition  may  be  sufficiently  verified  by  the  oaths  of 
the  first  five  signers,  if  there  are  so  many.^  If  there  are 
five  or  less  signers,  all  must  verify  the  petition  by  oath  ; 
but  if  there  are  more  than  five  signer?  it  is  sufficient  if 
the  first  five  of  them  so  verify  it.®  It  will  thus  be  seen 
that  there  may  be  more  signers  than  those  who  verify  the 
petition,  and  that  all  those  who  are  petitioners  must  sign 
the  petition.'  Where  several  petitioners  join  in  separate 
and  distinct  rights,  it  is  necessary  that  there  should  be  a 
verification  by  or  on  behalf  of  each  petitioner.*  If  they 
join  in  the  same  right,  a  verification  by  one  is  sufficient.* 
A  partner  may  execute  the  papers  on  behalf  of  his  firm.® 
If  any  of  the  first  five  signers  do  not  reside  in  the  district 
in  which  it  is  to  be  filed,  it  may  be  signed  and  verified  by 
the  attorney  or  agent  of  such  signers.*^  This  phraseology 
is  peculiar,  but  it  seems  to  be  the  design  of  the  statute  to 
allow  all  creditors  who  are  absent  from  the  district  to  sign 
the  petition  by  attorney  or  agent.®  In  no  other  case  can 
it  be  subscribed  and  sworn  to  by  an  agent  or  special 
attorney  of  the  creditor,  and  if  it  is  the  proceedings  will 
be  defective  and  irregular.*  No  officer  of  a  corporation 
has  authority,  by  virtue  of  his  office,  to  sign  and  verify  a 
petition,  unless  specially  authorized  V)y  some  statute,  by- 
law or  resolution  of  the  board  of  directors.^^     Wherever 


»  Act  of  22  JuDe,  1874,  §  12. 

'  Tn  re  Isaac  Scull,  10  B.  R.  165;  s.  c.  7  Ben.  371 ;  in  re  California  Pacific 
R.  R.  Co.  1 1  B.  R.  193. 

•  In  re  Isaac  Scull,  10  B.  R.  165 ;  s.  c.  7  Ben.  371. 

•  In  re  Solomon  Simmons.  10  B.  R.  253. 

•  In  re  Solomon  Simmons,  10  B.  R.  253. 

•  In  re  Morris,  11  B.  R.  443;  Hunt  v.  Pooke,  5  B.  R.  161 ;  in  re  D.  C.  But- 
terfield,  6  B.  R.  257. 

'  Act  of  22  June,  1874,  §  12. 

•  In  re  California  Pacific  R.  R.  Co.  11  B.  R.  193. 

"  Hunt  y.  Pooke,  5  R.  R.  161 ;  in  re  D.  C.  Buttei-field,  6  B.  R.  257;  contra, 
in  re  Jacob  Raynor,  7  B.  R.  527;  8.  c.  11  Blatch.  43. 

"  In  re  Moses  A.  McNaughton,  8  B.  R.  44  ;  in  re  Ralph  Johnson,  1  N.  Y. 
Leg.  Obs.  166;  s.  c.  5  Law  Rep.  313. 
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a  person  acts  on  behalf  of  another,  his  authority  should 
be  made  to  appear  in  the  proceedings,  either  by  his  own 
oath  or  other  competent  evidence.^  If  an  agent  acts  for 
a  non-resident  creditor,  the  fact  of  non-residence  should  be 
stated  and  sworn  to  in  the  affidavit.*  If  a  partner  exe- 
cutes the  papers  on  behalf  of  his  firm,  he  may  sign  either 
the  fin|i  name  or  the  names  of  the  members  of  the  firm  to 
the  petition,  but  the  papers  should  show  that  he  signed 
them  on  behalf  of  his  firm.  The  affidavit  should  be 
changed  so  as  to  state  that  one  only  of  the  petitioners, 
being  a  member  of  the  firm,  took  the  required  oath.  An 
agent  should  verify  the  petition  on  behalf  of  his  princi- 
pal* The  name  of  the  party  who  verifies  the  petition 
should  be  contained  in  the  body  of  the  verification.  It  is 
not  sufficient  that  the  name  be  merely  appended  to  it.* 
The  affidavit  may  be  taken  before  any  register  or  commis- 
sioner of  the  circuit  court,  or  notary  public. 

In  addition  to  the  petition,  there  must  be  a  deposition 
to  the  debt  *  and  to  the  act  of  bankruptcy.*  In  these  it 
may  be  proper  that  the  affiant  should  speak  from  his  own 
knowledge,  or  at  least  disclose  the  grounds  of  his  belief, 
or  the  sources  of  his  information.*^  If  any  fact  in  a  deposi- 
tion to  an  act  of  bankruptcy  is  stated  on  information  and 
belief,  the  information  should  be  stated  with  such  particu- 
larity and  detail  that  the  court  may  see  from  whom  it  was 
derived,  the  circumstances  under  which  it  was  acquired, 
and  the  weight  that  should  be  attached  to  it.®  The  purpose 
of  these  depositions  is  merely  to  evince  the  good  faith  of 
the  parties  who  file  the  petition,  protect  the  court  against 

*  In  re  Moses  A.  McNangbtoD,  8  B.  R.  44 ;  in  re  Rosenfields,  11  B.  R.  86 ; 
in  re  California  Pacific  R.  R.  Co.  11  B.  R.  193;  in  re  Joseph  8.  Hadley,  13 
B.  R.  366;  in  re  Edward  Sargent,  13  B.  R.  144. 

*  In  re  Solomon  Simmons,  10  B.  R.  253;  in  re  Joseph  S.  Hadley,  12  B. 
R.  866. 

*  In  re  Solomon  Simmons,  10  B.  R.  253.  *  Form  No.  65. 

*  In  re  Rosenfields,  11  B.  R.  86.  •  Form  No.  66. 

'  In  re  Muller  &  Bretano,  3  B.  R.  329;  s.  c.  1  Deady,  513;  s.  c.  2  L.  T.  B. 
88 ;  in  re  Rosenfields,  11  B.  R.  86;  in  re  Joseph  8.  Hadley,  12  B.  R.  866. 

*  In  re  Jo*ph  8.  Hadley,  12  B.  R.  366. 
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issuing  an  order  to  show  cause  improvidently,  and  to  es« 
thhlish  Si  pri7naf(icie  case}  At  the  trial  the  petitioning^ 
creditor  will  have  to  prove  his  debt  and  the  alleged  acts 
of  bankruptcy  the  same  as  if  they  had  not  been  filed. 

The  statute  does  not  expressly  state  in  what  district 
the  petition  may  or  must  be  filed.  In  this  particular  it 
is  not  as  minute  and  precise  as  in  the  provisions  relating 
to  voluntary  bankruptcy.  The  averment  in  the  prescribed 
form  is,  that  the  debtor  has  resided  in  the  district  for  six 
months.  From  this  it  would  appear  that  it  must  be  filed 
in  the  district  in  which  he  resides.  It  has  been  decided 
that  it  could  not  be  filed  in  a  district  where  he  neither 
resided  nor  carried  on  business.*  It  has  also  been  decided 
that  it  could  not  be  filed  in  a  district  in  which  he  had  not 
resided  for  the  greater  portion  of  the  six  months  next  im- 
mediately preceding  the  time  of  filing,*  and  the  tendency 
of  the  authorities  is,  that  it  may  be  filed  in  any  district 
where  the  debtor  could  file  a  voluntary  petition,  but  upon 
this  point  there  is  some  doubt.*  Where  the  members  of 
a  firm  reside  in  diflferent  districts,  the  only  court  that  has 
jurisdiction  of  a  petition  against  the  firm  is  the  district 
court  of  the  district  where  the  firm  carries  on  business.*^ 
The  petition  must  be  filed  in  the  district  court,  and  not 
the  circuit  court.*  When  the  debtor  resides  in  the  Dis- 
trict of  Columbia,  or  any  of  the  territories,  it  must  be  filed 
in  the  supreme  court  for  the  district  or  the  district  court 
for  the  territory,  as  the  case  may  be  (§§  4997,  4998).'^ 
The  papers  must  be  properly  indorsed,  and  the  same  en- 


*  In  re  Leonard,  4  B.  R.  563;  B.  c.  3  L.  T.  B.  177. 

"  In  re  Palmer,  1  B.  R.  213;  in  re  Fogertv  &  Gerrity,  4  B.  R.  451 ;  s.  c.  1 
Saw.  233 ;  s.  c.  2  L.  T.  B.  174. 

'  In  re  Leighton,  5  B.  R.  95 ;  contra,  in  re  Johnson,  1  Cent.  L.  J.  223. 

*  In  re  Ala.  &  Chat.  R.  R.  Co.  6  B.  R.  107 ;  s.  c.  9  Blatch.  391 ;  B.  c.  5  L. 
T.  B.  76. 

*  Cameron  v.  Canieo,  9  B.  R.  627  ;  in  re  Horace  Hall,  5  Law  Rep.  269. 

*  In  re  Binninger  et  al.  8  B.  R.  487 ;  s.  c.  7  Blatch.  159 ;  s.  c.  1  L,  T.  B.  183. 
'  Act  of  22  June,  1874,  §  16. 


IN  INVOLUNTARY  BANKRUPTCY.  41 

tries  made  upon  filing  as  in  a  case  of  voluntary  bank- 
ruptcy.^ At  the  time  of  filing  the  petition  a  deposit  of 
fifty  dollars  must  be  made  with  the  clerk,  to  secure  the 
register's  fees  (§  5124)  ;  and  the  fees  of  the  clerk  and  the 
marshal  must  also  be  secured  before  they  can  be  com- 
pelled to  perform  any  of  the  duties  required  of  them.^ 

If,  upon  an  examination  of  the  petition  and  the  deposi- 
tions, the  court  finds  that  sufficient  grounds  exist  there- 
for, it  directs  the  entry  of  an  order  *  requiring  the  debtor 
to  appear  and  show  cause,  at  a  court  of  bankruptcy  to  be 
holden  at  a  time  specified  in  the  order,  not  less  than  five 
days  from  the  service  thereof,  why  the  prayer  of  the  peti- 
tion should  not  be  granted  (§  5024),  but  such  order  can 
not  be  made  until  the  petition  is  filed.*  In  case  of  a 
vacancy  in  the  office  of  the  distnct  judge  in  any  district^ 
or  in  case  any  district  judge  shall,  from  sickness,  absence, 
or  other  disability,  be  unable  to  act,  the  circuit  judge  of 
the  circuit  in  which  such  district  is  included  may  make, 
during  such  disability  or  vacancy,  all  necessary  rules  and 
orders  preparatory  to  the  final  hearing  of  all  causes  in 
bankruptcy,  and  cause  the  same  to  be  entered  or  issued, 
as  the  case  may  require,  by  the  clerk  of  the  district  court 
(§  49Y6). 

After  the  order  to  show  cause  is  issued,  a  copy  of  the 
same  and  of  the  petition  are  delivered  to  the  marshal  to 
be  served  upon  the  debtor.  This  service  may  be  made  by 
the  marshal  or  any  of  his  deputies  (§  5013),  and  consists 
merely  of  delivering  the  copies  to  him,  or  leaving  them  at 
his  last  or  usual  place  of  abode*  Service  may  be  made  on  a 
corporation  by  delivering  the  copies  to  its  principal  officer.^ 
The  service  can  not  be  made  out  of  the  district.*    If  the 


»  Rule  I.  '  Rule  XXIX.  »  Form  No.  57, 

•  Ala.  &  Chat.  R.  R.  Co.  v.  Jones,  7  B.  R.  145. 

•  In  re  California  Pacific  R.  R.  Co.  11  B.  R.  193. 

•  In  re  Ala.  &  Chat.  R.  R.  Co.  5  B.  R.  97 ;  Stuart  v.  Aumueller,  8  B.  R. 
541  ;  contra.  Stuart  v.  Hines,  6  B.  R.  416;  b.  c.  33  Iowa,  60;  8.  c.  5  L.  T. 
B.46. 
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debtor  can  not  be  found,  or  his  place  of  residence  ascer- 
tained, then  service  may  be  made  by  publication,  in  such 
manner  as  the  judge  shall  direct  (§  5025).     If  the  presi- 
dent of  a  corporation  can  not  be  found,  a  new  order  may 
be  issued  directing  the  service  to  be  made  on  its  cashier.^ 
If  a  corporation  has  been  dissolved,  so  that   it   has   no 
longer  a  legal  existence,  tbe  proper  mode  of  serving  the 
process  is  by  publication.*     No  further  proceedings  can 
be  had  upon  the  petition,*  unless  the  debtor  appear  and 
consent  thereto,  until  proof  is  given  to  the  satisfaction  of 
the  court  of  such  service  or  publication  (§  6025).     If  the 
process  has  been  served,  the  only  proof  required  is  the 
return  of  the  marshal.     If  the  service  has  been  by  publica- 
tion, the  publication  must  be  in  the  newspapers  designated 
by  the  rules  of  court,  and  the  proof  consists  of  the  mar- 
shal's return,  accompanied  by  a  copy  of  the  publication 
cut  from  each  newspaper,  with  a  certificate  as  to  the  par- 
ticulars of  publishing.     If  the  required  proof  is  not  given 
on  the  return  day,  the  proceedings   should  be  adjourned, 
and  an  order  made  that  the  copies  be  forthwith  so  served, 
or  the  publication  so  made  (§  5025). 

There  are  collateral  proceedings,  however,  that  may  be 
instituted,  although  proper  service  has  not  been  made  on 
the  petition.*  The  court  may  restrain  the  debtor,,  and  any 
•other  person,  from  making  any  transfer  or  disposition  of 
any  part  of  the  debtor's  property  not  excepted  by  the 
statute  from  the  operation  thereof,  and  from  any  inter- 
ference therewith  (§  5024).  The  mode  of  applying  for 
this  injunction  is  usually  by  a  separate  petition,  so  that 
the  proceedings  upon  the  injunction  need  not  be  compli- 
cated with  the  proceedings  in  bankruptcy.^     It  is  imma- 


»  Piatt  V.  Archer,  6  B.  R.  485;  s.  c.  9  Blatch.  559. 

'  In  re  Washington  Marine  Insurance  Co.  2  B.  R.  648;  s.  c.  2  Ben.  292. 

*  In  re  Muller  &  Bretano,  3  B.  R.  329 ;  s.  c.  1  Deady,  513 ;  s.  c.  2  L.T.B.  33. 

*  In  re  Muller  &  Bretano,  3  B.  R.  329 ;  s.  c.  1  Deady,  513 ;  s.  c.  2  L.  T. 
B.  33. 

*  Irving  V.  Hughes,  2  B.  R.  62;  Creditors  v.  Cozzens,  3  B.  R.  281. 
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terial  whether  the  order  to  show  cause,  issued  in  the  bank- 
ruptcy proceedings,  is  in  the  proper  form,  for  the  jurisdic- 
tion of  the  court  to  issue  an  injunction  is  not  dependent 
upon  the  service  of  a  proper  order  on  the  debtor.  The 
petition  should  be  positive  in  its  averments,  and  may  be 
accompanied  by  affidavits  to  support  it.^  It  should  also 
conta.in  a  description  of  the  property.  A  mere  allegation 
that  it  is  personal  estate  is  not  sufficient.*  It  is  always 
verified  by  the  oath  of  the  petitioner  or  his  agent.^  It  is 
usually  filed  as  a  part  of  the  proceedings  in  bankruptcy ; 
but  a  bill  in  equity  in  the  district  court,*  may  also  be  used. 
A  bill  in  equity  must  be  used  when  an  injunction  is  sought 
against  a  person  who  claims  the  property  adversely  to  the 
proceedings  in  bankruptcy,  although  his  title  may  be  void 
as  against  the  assignee.* 

The  injunction  may  be  issued  without  notice  to  the 
adverse  party;  notice,  however  may  be  required,  and  se- 
curity for  damages  demanded,  whenever  the  ends  of  justice 
require  it.*  The  injunction  is  merely  temporary,  and  is 
intended  to  restrain  the  disposition  of  the  goods  and  prop- 
erty of  the  debtor  until  an  order  of  adjudication  can  be 
passed.  The  restraining  power  of  the  court  upon  a  sum- 
mary petition  is  limited  to  the  period  of  time  between  the 
entering  of  the  order  to  show  cause  and  the  hearing  and 
adjudication  upon  the  creditor's  petition,*^  but  no  such  lim- 
itation applies  where  the  proceeding  is  by  a  bill  in  equity.® 
It  is  questionable  whether  it  extends  to  a  case  where 
the  property  has  been  sold  under  legal  process,  although 


•  In  re  Bloss,  4  R.  B.  147;  s.  c.  2  L.  T.  B.  126. 
'  Blackburn  y.  Stannard,  5  Law  Rep.  250. 

■  In  re  Fendley,  10  B.  R.  250. 

•  In  re  Fendley,  10  B.  R.  250. 

•  Id  re  Charles  J.  Marter,  12  B.  R.  185. 

•  In  re  Muller  &  Bretano,  8  B.  R.  829;  8.  c.  1  Deady,  513 ;  s.  c.  2  L.  T.  B. 
38;  in  re  John  Harper  Smith,  1  N.  Y.  Leg.  Obs.  249. 

'  In  re  Moses,  6  B.  R.  181 ;  in  re  Kintzing,  3  B.  R.  217;  in  re  Mary  Irving 
et  al.  14  B.  R.  289. 

•  In  re  J.  J.  Fendley,  10  B.  R.  250. 
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the  proceeds  have  not  been  paid  over,  because  there  is 
nothing  left  to  the  assignee  but  a  mere  right  of  action.^ 

Any  party  having  an  interest  in  the  property  covered 
by  the  injunction  may  appear  and  move  for  a  dissolution, 
and  at  the  hearing  affidavits  and  counter-affidavits  may  be 
read  by  either  party.*  But  when  the  grounds  set  forth 
in  the  motion  for  a  dissolution  go  to  the  merits  of  the 
case  in  bankruptcy,  the  court  will  not  grant  the  dissolu- 
tion, and  thus,  on  affidavits,  dispose  of  what  are  really  all 
the  issues  involved  in  the  case.^  The  claimant  can  not 
urge,  as  grounds  for  dissolving  the  injunction,  that  the 
order  to  show  cause  is  irregular,  or  that  the  petition  does 
not  show  at  what  time  the  act  of  bankruptcy  was  com- 
mitted, or  that  there  is  no  positive  charge  of  an  act  of 
bankruptcy.  These  are  all  matters  that  may  be  corrected 
or  amended.  Nor  will  the  court  decide  the  question  of 
title  to  the  property.*  In  order  to  obtain  a  dissolution, 
the  prima  facie  case  made  out  by  the  petition  must  be 
rebutted.**  When  it  appears  at  the  hearing  that  the 
injunction  can  not  be  sustained  upon  the  grounds  set 
forth  in  the  petition,  but  that  there  is  another  valid  cause 
for  which  an  injunction  might  issue,  the  petition  may  be 
amended  so  as  to  cover  the  new  ground,  and  the  injunc- 
tion will  thereupon  be  continued.* 

If  it  shall  appear  that  there  is  probable  cause  for  be- 
lieving that  the  debtor  is  about  to  leave  the  district,  or 
to  remove  and  conceal  his  goods  and  chattels,  or  his  evi- 
dence of  property,  or  make  any  fraudulent  conveyance  or 
disposition  thereof,  the  court  may  issue  a  warrant  to  the 
marshal  of  the  district  commanding:  him  to  arrest  the  al- 


»  In  re  Fuller,  4  B.  K.  1 15  ;  s.  c.  1  Saw.  248. 
» In  re  Bloss,  4  B.  R.  147;  s.  c.  2  L.  T.  B.  126. 

*  In  re  Metzler  et  al.  1  B.  R.  38 :  s.  c.  1  Ben.  856. 

*  In  re  Muller  &  Bretano,  3  B.  R.  829;  s.  c.  1  Deady,  513;  8.  c.  2  L.  T. 
B.  33. 

*  In  re  Dean  &  Oarrett,  2  B.  R.  89 ;  in  re  Binns,  4  Ben.  152. 

*  In  re  Bloss,  4  B.  R.  147 ;  s.  c.  2  L.  T.  B.  126. 
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leged  bankrupt,  and  him  safely  keep,  unless  he  shall  give 
bail  to  the  satisfaction  of  the  court  for  his  appearance 
from  time  to  time,  as  required  by  the  court,  until  the  de- 
cision of  the  court  upon  the  petition,  or  the  further  order 
of  the  court ;  and  forthwith  take  possession  provisionally 
of  all  the  property  and  effects  of  the  debtor,  and  safely 
keep  the  same  until  the  further  order  of  the  court 
(§  5024). 

This  warrant  is  only  a  provisional  warrant,  and  should 
properly  be  applied  for  by  a  petition  duly  verified  and 
supported  by  affidavits,  so  as  to  show  a  probable  cause  to 
the  court  for  granting  it.^  The  exercise  of  this  power  is 
one  of  great  delicacy,  and  should  not  be  called  into  action, 
unless  the  court  is  satisfied  that  it  is  necessary.  It  rests 
in  the  discretion  of  the  court,  but  this  is  a  legal  discre- 
tion.* A  misrecital  in  the  order  allowing  it  of  the  date  of 
the  bankrupt  law  is  immaterial.  The  order  need  not  re- 
quire the  arrest  of  the  debtor.  The  warrant  may  issue 
against  the  person  and  goods,  or  either  of  them.  When 
the  warrant  is  for  the  seizure  of  both  the  person  and  the 
goods,  it  may  be  executed  against  both  or  either,  as  the 
petitioning  creditor  may  direct.*  It  can  not  authorize  the 
marshal  to  seize  any  property  except  that  of  the  debtor 
himself.  If  property  has  been  purchased  from  the  debtor, 
it  can  not  be  taken.* 

The  arrest  of  the  debtor  is  in  no  manner  for  the  se- 
curity or  satisfaction  of  the  petitioning  creditor's  debt.  It 
is  simply  to  secure  the  attendance  of  the  debtor  from  time 
to  time  as  the  court  may  order,  until  there  is  an  adjudica- 
tion in  the  bankruptcy  proceedings  or  the  court  further  di- 


*  In  re  James  A.  McKibben,  12  B.  R.  97;  in  re  Joseph  8.  Hadley,  12  B.  R. 
366. 

*  Bank  v.  Iron  Co.  5  B.  R.  491 ;  s.  c.  1  L.  T.  B.  272. 

» In  re  Muller  &  Bretano,  3  B.  R.  829 ;  s.  c.   1  Deady,  513;  s.  c.  2  L.  T. 
B.  33. 

*  In  re  Harthill,  4  B.  R.  392 ;  s.  c.  4  Ben.  448 ;  s.  c.  2  L.  T.  B.  181 ;  in  re 
Geo.  B.  Holland,  Jr.  12  B.  R  403. 
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rects,  and  it  is  for  this  purpose  and  no  other  that  bail  is 
required  of  him.^ 

It  is  the  duty  of  the  marshal,  under  the  warrant,  to 
take  possession  of  all  the  property  and  effects  of  the^ 
debtor,  in  whosesoever  hands  he  may  find  them.  He  may 
hold  possession  of  property  claimed  by  other  persons,  and 
take  possession  of  property  not  in  the  possession  of  the 
bankrapt  whether  indemnified  or  not.  If  indemnified,  it 
is  made  his  duty  to  retain  possession  in  the  one  case,  and 
to  take  possession  in  the  other ;  and  he  would  be  liable  if 
he  did  not.  K  not  indemnified,  he  is  merely  released 
from  liability  if  he  does  not  do  it.  His  authority  is  de- 
rived from  the  warrant,  and  is  as  complete  in  the  one  case 
as  in  the  other.  With  indemnity,  he  is  bound  to  exercise 
his  authority ;  without  it,  he  may  exercise  his  authority  or 
not.*  Whether  the  property  belongs  to  the  debtor  or  not, 
is  a  question  of  fact  that  he  must  determine  for  himself; 
and  if,  by  mistake  or  otherwise,  he  takes  the  goods  of 
another,  he  is  liable  to  the  party  injured,  upon  his  oflBcial 
bond.*  If  he  has  taken  possession  of  property  claimed  by 
another,  he  may  notify  the  petitioning  creditor  of  such 
claim,  and  return  the  property  to  the  claimant,  unless  in- 
demnified by  a  sufficient  bond  for  the  taking,  detention, 
and  liability,  within  five  days  after  such  notice ;  and  may 
refuse  to  take  any  property  not  in  the  possession  of  the 
debtor,  unless  indemnified  in  like  mannen* 

The  injunction  and  the  provisional  warrant  are  merely 
intended  to  protect  the  debtor's  property  until  a  trial 
can  be  had  upon  the  petition  in  bankruptcy.  If  the 
petition  fails,  they  are  dissolved  :  if  it  is  sustained,  other 
means  are  provided  for  the  custody  of  the  property.    No 

*  Id  re  Daniel  Sheehan,  8  B.  R.  345. 

'  In  re  Briggs,  8  B.  R.  638. 

» In  re  MuUer  &  Bretano,  3  B.  R  829 ;  s.  c.  1  Deady,  613 ;  s.  c.  2  L.  T.  B. 
33;  Marsh  v.  Armstrong,  11  B.  R.  125;  s.  c.  20  Minn.  81 ;  in  re  Marks,  Z 
B.  R.  575. 

*  Rule  XIII. 
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trial  can  be  had  unless  there  has  been  due  service  of  the 
process,  or  the  debtor  appears  and  consents  to  the  proceed- 
ings (§  5026).  This  appearance  may  be  by  an  attorney^ 
and  not  in  peraon,  even  where  he  has  not  been  duly 
served.^  If  the  process  has  not  been  properly  served,  and 
the  debtor  does  not  appear  and  consent,  the  creditor,  if  he 
desires  to  prosecute  the  case,  should  have  the  proceedings 
adjourned,  and  obtain  an  order  for  the  due  service  of  the 
process  (§  5025). 

The  petitioning  creditor  to  a  certain  extent  has  the 
control  of  the  proceedings,  and  hence  may,  if  he  sees 
proper,  discontinue  them.*  The  statute,  however,  has  pro- 
vided that  if  the  petitioning  creditor  does  not  appear  and 
proceed  upon  the  return  day  or  adjourned  day,  the  court 
may,  upon  the  petition  of  any  other  creditor  to  the  re- 
quired  amount,  proceed  to  adjudicate  upon  such  petition 
(§  5026).  It  follows  from  this  right  of  other  creditors  to 
appear  and  prosecute  the  case  that  no  petition  can  be  dis- 
missed except  upon  a  return  day  or  an  adjourned  day.^ 
If  the  proceedings  are  formally  adjourned  on  the  return 
day,  the  proceedings  can  not  be  discontinued  until  the  ad- 
journed  day.*  If  there  is  no  formal  adjournment,  the  pro- 
ceedings  are  considered  to  be  pending  from  day  to  day^ 
and  each  subsequent  day  is  an  adjourned  day.*  Upon  the 
return  day  or  adjourned  day  the  petitioning  creditor  may 
dismiss  the  petition  without  giving  other  creditors  any 
notice  of  his  intention  to  dismiss.  It  is  their  duty  to  ap- 
pear in  court,  watch  the  proceedings  and  protect  their  own 
rights.®    The  proceeding^  can  be  discontinued  only  by  an 

'  In  re  Weybausen  et  al.  1  Ben.  397 ;  in  re  Moses  A.  McNaughton,  8  B.  R. 
44. 

» In  re  Camden  Rolling  MiU  Go.  3  B.  R.  590;    s.  c.  2  L.  T.  B.  112  ;  Hast- 
ings Y.  Belknap,  1  Denio,  190. 

*  In  re  Lacey,  Downs  &  Co.  10  B.  R.  477;  s.  c.  12  Blatch.  322. 

*  In  re  Lacey,  Downs  &  Co.  10  B.  R.  477  ;  s.  c.  12  Blatch.  322. 

•  In  re  Wiiliam  Buchanan,  10  B.  R.  97. 

•  In  re  Camden  Rolling  Mill  Co.  3  B.  R.  590 ;  s.  c.  2  L.  T.  B.  112 ;  in  re 
Preedley  &  Wood,  Crabbe,  544. 
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order  of  court  on  special  application.^  If  a  creditor  has 
already  intervened,  the  proceedings  can  not  be  discontinued 
without  notice  to  him.*  The  petitioning  creditor  can  not 
discontinue  the  proceedings  after  the  debtor  has  been  ad- 
judged bankrupt,  for  the  adjudication  vests  the  other 
creditors  with  rights  of  which  he  can  not  deprive  them.® 
Where  several  creditors  have  joined  in  a  petition,  it  has 
been  held  that  one  creditor  can  not  be  allowed  to  with- 
draw without  the  consent  of  the  others  unless  he  has  been 
induced  to  join  through  misrepresentations.* 

Proceedings  in  bankruptcy  inure  to  the  benefit  of  all 
the  creditors,  and  any  of  them  may  intervene  and  prose- 
cute the  application  if  he  thinks  proper.*  They  may  in- 
tervene at  any  time  when  it  becomes  necessary  for  the 
purpose  of  preserving  and  protecting  their  interests.* 
The  statute  provides  that  they  may  intervene  on  the  re- 
turn day  or  adjourned  day  if  the  petitioning  creditor  does 
not  appear  and  proceed.  This  confers  upon  them  a  right 
which  the  petitioning  creditor  and  the  debtor  can  not  by 
any  arrangement  cut  off  or  defeat.*^  It  contemplates  two 
possible  exigencies ;  one,  that  the  petitioning  creditor  may 
not  appear;  the  other,  that  the  petitioning  creditor  may 
not  proceed  with  the  petition.  In  either  event  other 
creditors  may  intervene.®  If  the  proceedings  are  formally 
adjourned,  they  may  appear  on  the  adjourned  day.'  The 
adjourned  day  on  which  other  creditors  may  intervene  is 
any  day  to  which  the  proceedings  under  the  order  to  show 
cause  may  be  adjourned,  whether  the  adjournment  be  for 

»  In  re  William  Buchanan,  10  B.  R.  97. 
^  In  re  William  Buchanan,  10  B,  R.  97. 

*  In  re  Sherburne,  1   B.  R.  558 ;  in  re  Lacey,   Downs  &  Co.  10  B.  R.  477 ; 
s.  c,  12  Blatch.  322. 

*  In  re  P.  H.  Heflfren,  10  B.  R.  213 ;  in  re  Edward  Sargent,  13  B.   R.  144. 

*  In  re  Freedley  &  Wood,  Crabbe,  544  ;  in  re  R  &  L.   Calendar,   1  N.   Y. 
Leg.  Obfl.  200 ;  8.  c.  5  Law  Rep.  125. 

*  In  re  Mendenball,  9  B.  R.  380. 

^  In  re  Lacey,  Downs  &  Co.  10  B.   R.    477  ;  s.  c.  12  Blatch.  322. 

*  In  re  Lacey,  Downs  &  Co.   10  B.  R.  477 ;  s.  c.  12  Blatch.  322 ;  in  re 
William  Buchanan,  10  B.  R.  97. 

*  In  re  Lacey,  Downs  &  Co.  10  B.  R.  477;  s.  c.  12  Blatch.  822. 
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the  purpose  of  procuring  a  proper  service  of  the  order  on 
the  debtor,  or  for  the  purpose  of  inquiring  into  the  al- 
legations of  the  act  of  bankruptcy.-  A  formal  adjourn- 
ment from  day  to  day,  where  the  debtor  has  been  properly 
summoned,  is  not  necessary  to  keep  the  proceedings  alive. 
If  neither  the  petitioning  creditor  nor  the  debtor  asks  for 
or  obtains  an  adjournment,  the  matter  simply  lies  along 
from  day  to  day  to  be  called  up  and  disposedof  at  any 
time.  The  proceedings  are  considered  as  pending  from 
day  to  day  until  disposed  of,  and  each  subsequent  day  is 
an  adjourned  day.*  The  mere  right  to  discontinue  does 
not  operate  as  a  discontinuance.  The  proceedings  are 
pending  until  there  is  an  actual  discontinuance.'  Other 
creditors  may,  therefore,  intervene  even  after  a  petition  for 
leave  to  discontinue  has  been  filed.*  Even  if  the  court 
erroneously  refuses  to  grant  such  leave,  this  does  not  oper- 
ate as  a  discontinuance.*^  If  the  order  of  discontinuance 
is  not  to  take  effect  until  the  costs  are  paid,  the  proceed- 
ings are  actually  pending  until  the  conditions  of  the  order 
are  complied  with,  whatever  may  be  the  hindrance  that 
arises  to  prevent  such  compliance.®  But  when  the  pro- 
ceedings have  been  actually  discontinued  on  a  return  day 
or  an  adjourned  day,  other  creditors  can  not  intervene,  for 
the  jurisdiction  of  the  court  over  the  cause  is  at  an  end.^ 
Creditors  who  desire  to  intervene,  do  so  by  a  supple- 
mental petition.  If  they  do  intervene,  the  petitioning 
creditor  can  not  dismiss  the  proceedings,  although  his 
debt  and  all  the  costs  have  been  paid.®    The  intervening 

*  In  re  Lacey,  Downs  &  Co.  10  B.  R.  477 ;  fl.  c.  12  Blatch.  822. 
»  In  re  William  Buchanan,  10  B.  R.  97. 

*  In  re  Lacey,  Downs  &  Co.  10  B.  R.  477 ;  s.  c.  12  Blatch.  322. 

*  In  re  William  Buchanan,  10  B.  R.  07. 

*  In  re  Lacey,  Downs  &  Co.  10  B.  R.  477;  s.  c.  12  Blatch.  822. 

*  In  re  Lacey,  Downs  &  Co.  10  B.  R.  477;  a.  c.  12  Blatch.  822. 

^  In  re  Olmsted,  4  B.  R.  240  ;  in  re  Freedley  &  Wood,  Crabbe,  644;  in  re 
Camden  Rolling  Mill  Co.  8  B.  R.  590  ;  8.  o.  2  L.  T.  B.  112. 

*  In  re  Mendenhall,  9  B.  R.  880 ;  in  re  R.  &  L.  Calendar,  1  N.  Y.  Leg.  Obs. 
200 ;  B.  c.  5  Law  Rep.  125. 
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creditors  have  a  right  to  prosecute  the  original  petition  in 
the  same  manner  as  the  petitioning  creditor  could  have 
done.^  If  no  proper  service  of  the  order  to  show  cause 
has  been  made  on  the  debtor,  it  should  be  ordered.  If  it 
has  been  made,  then  no  new  service  or  publication  is  re- 
quired (§  5026).  The  intervening  creditors  have  a  right 
to  insist  on  a  trial  on  the  return  day,  although  the  peti- 
tioning creditor  consents  to  a  continuance  of  the  case.® 

If  proper  service  has  been  made,  and  the  debtor  fails 
to  appear  upon  the  return  day,  a  default  may  be  taken 
(§  5028),  If  the  proceedings  are  not  dismissed,  and  he  ap- 
pears, he  must  prepare  his  defense.  The  defense  can  gen- 
erally be  made  only  by  the  debtor  himself.  The  petition 
by  an  alleged  creditor  against  his  debtor  to  compel  a  sub- 
mission of  his  estate  to  the  bankrupt  court  is  not  however 
a  mere  suit  inter  partes.  It  rather  partakes  of  the  nature 
of  a  proceeding  in  rem^  in  which  every  actual  creditor  has 
a  direct  interest.  The  proceeding  is  summary,  and  in  a 
high  degi*ee  informal,  and  it  should  be  free  from  technical 
embarrassment.  No  one  is  entitled  to  be  heard,  however, 
who  has  no  interest  to  protect.  To  justify  an  intervention, 
the  object  or  purpose  disclosed  must  be  one  which,  in  a 
legal  sense,  is  meritorious  and  not  purely  officious.  The 
court  must  be  able  to  see  that  the  intervention  may  serve 
some  useful  purpose  either  in  protecting  the  rights  of  the 
applicant  or  those  of  the  creditors  at  large.*  A  petition- 
ing creditor  who  has  filed  a  prior  petition  in  another  courts 
upon  which  there  has  been  an  adjudication,*  or  a  creditor 


*  In  re  Lacey,  Downs  &  Co.  10  B.  R.  477 ;  8.  c.  12  Blatch.  322. 
'  Knickerbocker  Ins.  Co.  v.  Comstock,  9  B.  R.  484. 

*  In  re  Boston  R.  R.  Co.  6  B.  R.  209,  222;  s.  c.  9  Blatch.  101,  409 ;  s.  c. 
5  B.  R.  232  ;  in  re  James  Bennett,  1  N.  Y.  Leg.  Obs.  310 ;  in  re  Heusted,  5 
Law  Rep.  610 ;  vide  in  re  Bush,  6  B.  R.  179  ;  Dutton  v.  Freeman,  5  Law 
Rep.  447. 

*  In  re  Boston  R.  R.  Co.  6  B.  B.  209,  222;  8.  c.  9  Blatch.  101,  409;  s.  c.  5 
B.  R.  232 ;  in  re  James  Bennett,  1  N.  Y.  Leg.  Obs.  310 ;  in  re  Heusted,  5 
Law  Rep.  510;  vide  in  re  Bush,  6  B.  R.  179;  Dutton  v.  Freeman,  5  Law 
Rc'p.  447. 
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who  has  received  a  payment  or  transfer  which  is  liable  to 
be  assailed  as  a  preference/  or  who  has  issued  an  attach- 
ment within  the  period  of  four  months  next  preceding  the 
filing  of  the  petition/  may  appear  and  oppose  an  adjudica- 
tion. When  a  creditor  is  allowed  to  intervene,  he  may 
take  advantage  of  any  defense  available  to  the  debtor,  and 
may  contest  an  adjudication  on  the  merits,*  or  on  the  ground 
that  the  court  has  no  jurisdiction  over  the  case,  or  that  a 
due  proportion  of  creditors  has  not  joined  in  the  petition.* 
If  the  debtor  denies  the  allegation  as  to  the  number 
or  amount  of  the  petitioning  creditors,  by  a  statement  in 
writing  to  that  eflfect,  the  court  may  require  him  to  file 
forthwith  a  full  list  of  his  creditors,  with  their  places  of 
residence,  and  the  sums  due  them  respectively.  This  list 
should  be  verified  by  the  oath  of  the  debtor.^  The  court 
must  then  ascertain,  on  reasonable  no^oe  to  the  creditors, 
whether  one-fourth  in  number  and  one-third  in  amount 
have  petitioned  that  the  debtor  be  adjudged  a  banknipt. 
The  object  of  the  notice  is  to  enable  the  petitioning  credit- 
ors and  others  of  the  named  creditors  to  show  that  the  list 
is  incorrect.  It  should  contain  a  copy  of  the  list,  with  its 
names,  places  of  residence,  and  amounts,  and  should  be 
sent  to  all  the  creditors  named  in  the  list,  at  the  addresses 
given  in  the  list.*  If  the  petitioning  creditor  denies  that 
the  list  filed  by  the  debtor  is  correct,  either  as  to  the  na- 
ture or  the  amount  of  the  debts,  the  case  may  be  referred 
to  a  register,^  or  to  the  clerk,®  to  take  evidence  and  repoit 


'  Clinton  v.  Mayo,  12  B.  R  39 ;  in  re  Heusted,  5  Law  Rep.  510  ;  in  re 
Walter  B.  Derby,  8  B.  R.  106;  s.  c.  6  Ben.  232. 

•  In  re  S.  Mendelsohn,  12  B.  R.  533 ;  in  re  Hatje,  12  B.  R.  548 ;  in  re  Fran- 
cis M.  Jack,  13  B.  R.  290;  s.  c.  1  Wood.  549;  in  re  C.  G.  Scrafford,  14  B. 
R  184. 

»  In  re  Elias  G.  Williams,  14  B.  R.  132. 

•  In  re  C.  G.  Scrafford,  14  B.  R.  184. 

•  In  re  Lonis  E.  Steinman,  10  B.  R.  214 ;  in  re  Hymes,  10  B.  R.  433 ;  s.  c. 
7  Ben.  427;  Barnert  v.  Hightower,  10  B.  R.  157. 

•  In  re  Hymes,  10  B.  R.  433 ;  s.  c.  7  Ben.  427. 

'  In  re  Jacob  Frost,  11  B.  R.  G9;  in  re  Edward  Sargent,  18  B.  R.  144. 
"  In  re  Hymes,  10  B.  R.  43a ;  s.  c.  7  Ben.  427. 
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as  to  the  correctness  of  the  list.  If  it  appears  that  such 
number  and  amount  have  not  so  petitioned,  the  court  must 
grant  a  reasonable  time,  not  exceeding  ten  days,  within 
which  other  creditors  may  join  in  the  petition.  If,  at  the 
expiration  of  the  time  so  limited,  the  requisite  number  and 
amount  comply  with  the  requirements  of  the  statute,  the 
matter  of  bankiTiptcy  may  proceed ;  but  if  at  the  expira- 
tion of  such  limited  time  such  number  and  amount  do 
not  so  comply,  the  petition  must  be  dismissed  with  costs. 
Whether  the  allegation  that  the  petitioning  creditor  con- 
stitutes the  requisite  proportion  of  the  creditors  is  a  juris- 
dictional averment,  is  a  point  upon  which  the  authorities 
are  conflicting.  In  one  case  it  was  held  that  the  averment 
was  not  jurisdictional.^  In  another  it  was  treated  as  juris- 
dictional.* One  case  was  dismissed  without  allowing  other 
creditors  to  join  in  the  petition,  because  the  averment  was 
wanting.^  In  another  case  the  petition  was  dismissed  be- 
cause the  petitioners  had  included  the  name  of  one  creditor 
without  authority,  and  alleged  that  all  constituted  more 
than  the  requisite  proportion.*  In  another  it  was  held 
that  the  petition  would  be  dismissed  if  it  were  shown  that 
the  creditor,  at  the  time  of  filing  it,  knew  that  he  did  not 
constitute  the  requisite  proportion,^  for  the  court  would 
not  entertain  a  fishing  petition.  If  the  debtor,  on  the 
fiGling  of  the  petition,  admits  in  writing  that  the  requisite 
number  and  amount  of  creditors  have  petitioned,  the  court 
if  satisfied  that  the  admission  is  made  in  good  faith,  may 
so  adjudge,  and  the  matter  proceed  without  further  steps 
on  that  subject.*  When  the  court  is  satisfied  that  the 
requisite  amount  and  number  have  so  petitioned,  its  judg- 
ment is  final.*^    The  statute  makes  the  question  whether 

'  In  re  Morris,  11  B.  R.  443 ;  in  re  James  A.  McKibben,  12  B.  R.  97. 

^  In  re  Reiman  &  Friedlander,  11  B.  R.  21 ;  s.  c.  7  Ben.  435 ;  s.  c.  18  B.  R. 
128;  B.  c.  12Blatch.  562. 

•  In  re  Thomas  F.  Burch,  10  B.  R.  150. 

*  In  re  Rosenfields,  11  B.  R.  86.  •  In  re  Scammon,  11  B.  R.  280. 
"  Act  of  22  June,  1874,  §  12.                         '  Act  of  22  June,  1874,  §  13. 
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the  requisite  number  and  amount  of  creditors  have  joined 
in  the  petition  a  matter  for  the  determination  of  the 
court.  This  provision  is  designed  to  guard  against  collu- 
sive proceedings.^ 

If  the  allegations  are  not  suflSciently  full,  precise  and 
distinct,  the  debtor  may  file  an  exception,  declining  to 
answer  upon  that  ground,  and  ask  that  they  be  made  more 
definite  and  certain,  or  be  stricken  out.*  If  they  are  not 
suflBcient  in  law  to  sustain  the  proceedings,  he  may  move 
to  have  the  petition  dismissed,*  or  file  a  demurrer.*  In 
taking  these  preliminary  steps,  however,  he  should  con- 
sider whether  or  not  he  desires  a  jury  trial.  This  can  only 
be  demanded  upon  the  return  day ;  ^  but,  by  consent  of 
parties,  an  adjourned  day  may  be  held  to  be  the  pame  in 
all  respects  as  the  return  day.^  If  the  debtor  wishes  to 
demur,  he  may  file  objections  by  the  way  of  demurrer  and 
an  answer  at  the  same  time,  and  thus  obtain  a  jury  trial.^ 
He  might  also,  perhaps,  file  exceptions  for  want  of  defi- 
niteness  in  the  allegations,  and  a  general  denial.®  Either 
of  these  modes  will,  according  to  the  condition  of  the  case, 
enable  him  to  take  advantage  of  all  defects  in  the  petition, 
and  at  the  same  time  preserve  all  his  rights. 

K  a  demurrer  or  exceptions  are  filed,  they  must  be  set 
down  for  hearing  and  disposed  of  first. 

If  they  are  sustained,  or  the  petitioner  without  trial 
concludes  that  his  allegations  are  defective,  he  may  ask 
for  leave  to  amend.     Leave  to  amend  may  also  be  asked 


Mn  re  J.  Young  ScammoD,  10  B.  R.  66  ;   in  re  Isaac  Scull,  10  B.  R. 
163  ;  8.  c.  7  Ben.  371 ;  James  R.  Keeler,  10  B.  R.  419. 

•  In  re  Randall  &  Sunderland,  3  B.  R.  18 ;   s.  c.  1  Deady,  557;    s.  c.  2  L. 
T.  B.  69. 

*  In  re  Melick,  4  B.  R.  97. 

*  Orem  &  Son  v.  Harley,  3  B.  R.  263;  in  re  A.  Benham,  8  B.  R.  94. 

*  In  re  Gebhart,  3  B.  R.  268 ;  Clinton  v.  Mayo,  12  B.  R.  39 ;  in  re  Sherry, 
8  B.  R.  142. 

•  In  re  G.  &  H.  Pupke,  1  Ben.  342. 

7  In  re  Nickodemus,  3  B.  R.  280;  s.  c.  1  L.  T.  B.  140. 

•  Form  No.  61. 
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for  when  he  desires  to  include  other  and  new  matter  in 
his  petition.  Merely  formal  amendments,  which  can  not 
take  the  debtor  by  surprise,  may  be  asked  for  in  (jpen 
court,  and  allowed,  when  it  appears  to  be  due  to  justice, 
even  at  the  final  hearing,  and  after  all  the  testimony  in 
the  cause  has  been  taken.^  But  when  a  petitioner  seeks 
to  introduce  new  matter,  he  must  ask  for  leave  to  amend 
by  a  petition,  duly  verified,  stating  the  amendments  that 
are  desired,  and  setting  forth  special  reasons  therefor.  It 
should  be  shown  that  the  petitioner  and  his  attorney  were 
not  advised  of  the  facts  sought  to  be  added  by  the  amend- 
ment at  the  time  the  original  petition  was  prepared,  or 
that  they  were  omitted  from  inadvertence,  mistake  or 
other  reason  which  might  excuse  such  omission,  and  that 
application  for  leave  to  amend  was  made  within  a  reason- 
able time  after  the  necessitv  for  an  amendment  was  dis- 
covered.  A  copy  of  this  petition  should  be  served  upon 
the  debtor  or  his  attorney. 

An  amendment  which  introduces  new  facts,  or  changes 
essentially  the  grounds  of  the  prosecution  or  the  defense, 
will  not  be  allowed,  except  for  very  special  reasons,  and 
where  it  is  clearly  required  in  furtherance  of  justice. 
When  it  would  introduce  into  the  petition  entirely  new 
acts  of  bankruptcy,  founded  upon  facts  not  therein  re- 
ferred to,  and  alleged  to  have  been  committed  more  than 
six  months  prior  to  the  application  for  leave  to  amend,  it 
will  not  be  allowed.®  The  allegation  in  regard  to  the 
joining  of  the  requisite  proportion  of  the  creditors 
may  be  amended.^  The  verification  of  the  petition  is 
no  part  of  the  petition,  and  if  it  is  defective,  it  may  be 


*  In  re  Craft,  1  B.  R.  878 ;  s.  c.  2  Ben.  214 ;  in  re  Waite  &  Crocker,  1  B. 
R  373;  s.  c.  Lowell,  207;  in  re  Hsughton,  1  B.  R.  480;  in  re  A.  B.  Gallin- 
ger,  4  B.  R.  729;  s.  c.  1  Saw.  224. 

*  Crowley  &  Hoblitzell,  1  B.  R.  516;  s.  c.  1  L.  T.  B.  79. 

*  In  re  James  A.  McKibben,  12  B.  R.  97;  in  re  Morris,  11  B.  R.  443;  in  re 
Joseph  8.  Hadley,  12  B.  R.  306. 
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amended.^  If  it  is  made  by  an  agent,  and  there  is  no 
evidence  of  his  authority,  supplemental  affidavits  may  be 
filed  tending  to  show  his  authority  at  the  time  he  signed 
and  verified  the  petition.*  An  amendment  to  add  a  new 
party  will  not  be  allowed  after  all  the  evidence  has 
been  taken  and  the  case  is  before  the  court  on  final 
bearing.*  When  leave  to  amend  is  granted,  the  peti- 
tioner may  be  required  to  pay  costs.^  Merely  formal 
amendments  may  be  made  upon  the  record,^  but  amend- 
ments introducing  new  matters  should  be  upon  a  separate 
paper  signed  and  verified  in  the  same  manner  as  the 
original  petition.* 

So  soon  as  the  petition  is  adjudged  to  be  correct,  or  is 
made  so  by  an  amendment,  the  debtor  must,  if  he  has  not 
previously  done  so,  put  in  his  real  defense.  If  an  amend- 
ment introduces  new  matter  after  he  has  made  his  full 
defense  by  an  answer,  he  must  of  course  reply  to  that,''^  or, 
if  he  has  not  put  in  his  general  defense,  he  may  demur 
or  except,  the  same  as  before.  The  general  defense 
should  be  made  by  an  answer.  The  pleadings  and  pro- 
ceedings must  be  regarded  as  governed  and  controlled  by 
the  rules  and  regulations  prescribed  in  a  civil  action  at 
common  law.®  A  reasonable  construction  of  the  statute 
requires  that  the  debtor's  allegations  should  be  reduced  to 
writing,  and  put  in  such  a  form  as  to  raise  an  issue  in 
analogy  to  issues  in  other  cases  triable  by  a  jury.*  This 
answer  should  be  addressed  to  the  court,^^  and  may  consist 


•  In  re  Bolomon  Simmons,  10  B.  R.  258;  in  re  California  Pacific  R.  R.  Co. 
11  B.  R.  193;  in  re  Edward  Sargent,  13  B.  R.  144;  contra,  Moore  &  Bro.  v. 
Harley,  4  B.  R.  242 ;  b.  c.  2  L.  T.  B.  666. 

■  Li  re  Rosenfields,  11  B.  R.  86.  *  In  re  Chas.  S.  Pitt,  14  B.  R.  59. 

•  In  re  Howland,  2  B.  R.  857.  *  Id  re  Haughton,  1  B.  R.  460. 

•  Crowley  &  Hoblitzell,  1  B.  R.  516 ;  8.  c.  1  L.  T.  B.  79. 
'  Hardy  v.  Binninger,  4  B.  R.  262 ;  s.  c.  7  Blatch.  262. 

•  Ins.  Co.  V.  Comstock,  8  B.  R.  145  ;  s.  c.  16  WaU.  258. 

•  In  re  Sutherland,  1  B.  R.  531 ;  s.  o.  1  Deady,  344;  in  re  Alexander  Find- 
lay,  9  B.  R.  88 ;  s.  c.  5  Biss.  480. 

"  In  re  Prank  Heydette,  8  B.  R.  883. 
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either  of  a  general  denial,  which  puts  in  issue  all  the  facts 
stated  in  the  petition/  or  a  statement  of  any  matters  iix 
avoidance,  according  to  the  rules  governing  pleadings  in 
cases  at  common  law.^  In  the  latter  case,  the  answer 
should  be  as  full,  specific,  and  certain  as  an  answer  to  a. 
bill  in  equity.^  The  answer  should  conclude  with  a  de- 
mand for  a  hearing  by  the  court  or  a  trial  by  jury,  and 
should  be  signed  by  the  debtor  in  person  or  by  attorney.'* 
It  should  also  be  made  under  oath,  for  it  is  a  general  rule 
in  all  courts  to  require  a  petition  or  pleading  to  be  an- 
swered in  as  solemn  a  manner  as  it  is  required  to  be 
made.*^ 

To  maintain  an  action  to  have  the  party  adjudged  a 
bankrupt,  it  must  appear  from  the  petition  that  he  owes 
debts  provable  under  the  bankrupt  act  to  the  amount  of 
three  hundred  dollars,  and  that  he  has  committed  an  act 
of  bankruptcy.  The  indebtedness  and  the  act  of  bank- 
ruptcy taken  together  constitute  the  cause  of  action.  The 
defense  set  up  may  go  to  either  or  both  of  these  matters, 
and  there  may  be  several  defenses  to  each,  but  they  must 
be  separately  stated.^  The  statute  provides  that  unless  it 
appears  that  the  facts  set  forth  in  the  petition  are  true,  the 
proceedings  shall  be  dismissed.  The  facts  set  forth  in  the 
petition  are  all  those  which  are  necessary  to  make  it  the 
duty  of  the  court  to  adjudge  the  debtor  a  bankrupt.  Un- 
less all  these  concur,  the  petitioner  has  no  right  to  pros- 
ecute the  petition.  The  debtor  may  therefore  deny  that 
the  petitioner  is  a  creditor,  and  by  proofs  maintain  such 

*  In  re  Skelley,  5  B.  R.  214 ;  s.  c.  8  Bias.  260 ;  Phelps  v.  Clasen,  3  B.  R. 
87 ;  8.  c.  1  Wool.  204;  in  re  Dunham  &  Orr,  2  B.  R  17 ;  b.  c.  2  Ben.  488 ;  8.  c. 
1  L.  T.  B.  89 ;  in  re  Frank  Heydette,  8  B.  R.  333 ;  in  re  Hawkeye  Smelting- 
Co.  8  B.  R.  885. 

"  In  re  Alexander  Findlay,  9  B.  R.  83 ;  s.  c.  5  Bias.  480 ;  in  re  Sutherland^ 
1  B.  R.  531 ;  8.  0. 1  Deady,  844. 

*  In  re  Frank  Heydette,  8  B.  R.  333. 

*  In  re  Frank  Heydette,  8  B.  R.  333. 

*  In  re  Alexander  Findlay,  9  B.  R.  83 ;  a.  c.  5  Biss.  480 ;  contra,  in  re  Geb- 
hart,  3  B.  R.  268  ;  in  re  Frank  Heydette,  8  B.  R.  333. 

*  In  re  Ouimette,  3  B.  R.  566  ;  8.  c.  1  Saw.  47. 
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denial.  This  objection  goes  not  only  to  the  disability  of 
the  petitioner,  but  to  the  jurisdiction  of  the  cause.  If  he 
is  not  a  creditor,  he  is  not  by  law  clothed  with  the  right 
or  power  to  begin  or  sustain  a  prosecution  or  ask  a  decree, 
although  he  may  be  able  to  prove  or  does  prove  the  com- 
mission of  acts  of  bankruptcy.  The  existence  of  the  debt 
is  a  fact  that  must  be  established  by  sufficient  evidence, 
for  it  is  nowhere  expressly  or  impliedly  provided  that  one 
who  can  furnish  proof  which,  unexplained  and  uncontra- 
dieted,  would  show  prima  facie  that  he  is  a  creditor,  may 
file  a  petition,  or  that  a  party  may  be  adjudged  a  bank- 
rupt upon  such  petition.^  ^The  debtor  may,  therefore, 
plead  either  infancy  *  or  coverture.* 

As  the  acts  of  bankruptcy  are  required  to  be  stated 
separately,  a  separate  defense  should  be  made  to  each  act 
charged,  and  where  there  are  several  distinct  defenses  to 
the  same  act,  each  distinct  defense  should  be  pleaded  sep- 
arately, and  in  such  a  manner  that  each  will  stand  or  fall 
by  itself  without  the  aid  of  the  others.*  A  plea  of  tender 
is  not  a  good  plea,  because  the  action  is  not  a  suit  to  col- 
lect money ;  ^  nor  will  the  debtor  be  allowed  to  make  a 
tender  into  court  of  the  money  due  to  the  petitioner.*  A 
plea  that  the  debtor  was  non  compos  mentis  at  the  time 
when  the  alleged  act  of  bankruptcy  was  committed  is  a 
good  defense.' 

In  any  case  where  the  acts  of  bankruptcy  or  certain 
intents  have  been  alleged  conjunctively,  the  answer  must 
be  in  the  disjunctive,  otherwise  a  proper  issue  will  not  be 


*  In  re  Cornwall,  6  B.  R.  805;  8.  c.  9  Blatch.  114. 

'  In  re  Walter  8.  Derby,  8  B.  R  106 ;  b.  c.  6  Ben.  232. 

'  In  re  Schlichter,  2  B.  R.  836 ;  in  re  Howland,  2  Q.  R.  357  ;  in  re  Rachel 
Goodman,  8  B.  R.  380 ;  s.  c.  5  Biss.  401. 

*  In  re  Onimette,  3  B.  R.  566 ;  s.  c.  1  Saw.  47. 

*  In  re  Ouimette,  3  B.  R.  566 ;  s.  c.  1  Saw.  47. 

*  In  re  Williams  &  Co.  3  B.  R.  286 ;  8.  c.  Lowell,  406 ;  8.  c.  2  L.  T.  B.  100. 

'  In  re  Marvin,  1  Dillon,  178;  in  re  Alonzo  Murphy,  10  B.  R.  48  ;  in  re  D. 
Pratt,  6  B.  R.  276 ;  in  re  Weitzel,  14  B.  R.  — ;  s.  c.  3  Cent.  L.  J.  557. 
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made  or  tendered.^  The  debtor  must  also  take  care  not 
to  make  sucli  a  neorative  alleocation  as  to  involve  an  affirm- 
ative  implication,  and  thas  in  reality  confess  the  acts 
charged  against  him,  as,  for  instance,  by  denying  a  fraudu- 
lent intent  to  give  a  fraudulent  preference,  when  he  should 
simply  confine  himself  to  a  denial  of  an  intent  to  give  any 
preference.* 

When  the  defense  is  in,  the  petitioner  should  proceed 
to  take  such  steps  in  relation  to  it  as  are  proper  from  the 
condition  of  the  pleadings.  If  the  defense  consists  merely 
of  a  general  denial,  no  replication  is  needed.*  If  the  de- 
fense is  made  by  a  formal  answer,  and  any  pleas  are 
irrelevant  or  immaterial,  a  motion  may  be  made  to  have 
them  stricken  out,  or  if  they  are  insufficient  in  law,  a 
demurrer  may  be  filed.  When  the  demurrers  and  excep- 
tions are  disposed  of,  a  replication  should  be  filed,  unless 
the  case  is  to  be  brought  to  a  hearing  on  petition  and 
answer.  If  the  answer  confesses  enough  to  justify  such  a 
<?ourse,  the  case  may  be  brought  to  a  hearing  on  petition 
and  answer,  but  denials  in  the  answer  of  material  allega- 
tions will,  on  such  hearing,  be  taken  to  be  true.*  A  de- 
nial, however,  of  that  which  the  law,  from  the  admitted 
facts,  conclusively  presumes,  will  be  disregarded.^ 

If  several  petitions  are  filed  against  the  same  debtor, 
the  order  in  which  they  shall  be  heard  should  be  next 
determined.  Whenever  two  or  more  petitions  are  filed 
by  creditors  against  a  common  debtor,  alleging  separate 
acts  of  bankruptcy  committed  by  such  debtor  on  different 
days  within  six  months  prior  to  the  filing  of  such  peti- 
tion, and  the  debtor  appears  and  shows  cause  against  an 


*  In  re  8.  T.  Smith,  3  B.  R.  377;  s.  c.  4  Ben.  1 ;  s.  c.  1  L.  T.  B.  147. 
'  In  re  Sutherland,  1  B.  R.  531 ;  8.  c.  1  Deady,  344. 

*  In  re  Dunham  &  Orr,  2  B.  R.  17 ;  s.  c.  3  Ben.  488 ;  s.  c.  1  L.  T.  B.  89; 
in  re  Hawkeye  Smelting  Co.  8  B.  R.  385. 

*  In  re  Wells  et  al.  1  B.  R.  171 ;  b.  c.  1  L.  T.  B.  20 ;  s.  c.  7  A.  L.  Reg.  168. 

*  In  re  S.  T.  Smith,  8  B.  R.  377 ;  8.  c.  4  Ben.  1 ;  s.  c.  1  L.  T.  B.  147 ;  in  re 
Sutherland,  1  B.  R.531 ;  s.  c.  1  Deady,  344. 
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adjudication  of  bankruptcy  against  him  on  the  petitions, 
that  petition  must  be  first  heard  and  tried  which  alleges 
the  commission  of  the  earliest  acts  of  bankruptcy ;  and 
in  case  the  several  acts  of  bankruptcy  are  alleged  in  the 
different  petitions  to  have  been  committed  on  the  same 
day,  the  court  before  which  the  same  are  pending  may 
order  them  to  be  consolidated,  and  proceed  to  a  hearing 
as  upon  one  petition ;  and  if  an   adjudication   of  bank- 
ruptcy be  made  upon  either  petition,  or  for  the  commis- 
sion of  a  single  act  of  bankruptcy,  it  will  not  be  necessary 
to  proceed  to  a  hearing  upon  the    remaining  petitions^ 
unless  proceedings  be  taken  by  the  debtor  for  the  purpose 
of  causing  such  adjudication  to  be  annulled  or  vacated.^ 
In  case  two  or  more  petitions  are  filed  against  the  same 
individual  in  different  districts,  the  first  hearing  must  be 
had  in  the  district  in  which  the  debtor  has  his  domicile ; 
.  and  such  petition  may  be  amended  by  inserting  an  alle- 
gation of  an  act  of  bankruptcy  committed  at  an  earlier 
date  than  that  first  alleged,  if  such  earlier  act  is  charged 
in  either  of  the  other  petitions ;  and  in  case  of  two  or 
more  petitions  against  the  same  firm,  in  different  courts, 
each  having  jurisdiction  over  the  case,  the  petition  first 
filed  must  be  first  heard,  and  may  be  amended  by  the  in- 
sertion of  an  allegation  of  an  earlier  act  of  bankruptcy 
than  that  first  alleged,  if  such  earlier  act  is  charged  in 
either  of  the  other  petitions;  and  in  either  case  the  pro- 
ceedings upon  the  other  petitions  may  be  stayed  until  an 
adjudication  is  made  upon  the  petition  first  heard ;  and 
the  court   which  makes  the  first   adjudication  of  bank- 
ruptcy will  retain  jurisdiction  over  all  proceedings  therein 
until  the  same  shall  be  closed.* 

During  the  pendency  of  proceedings  in  involuntary 
bankruptcy,  the  debtor  can  not  be  adjudged  a  bankrupt 
upon  a  voluntary  petition  filed  after  the  commencement  of 

»  Rule  XV.  "^  Rule  XVI. 
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proceedings  against  him  by  the  creditors,  and  if  an  adju- 
dication is  so  made  it  will  be  set  aside.^ 

If  the  case  is   entitled  to  precedence,  it  may  be  tried 
upon  the  return  day  summarily  before  the  court ;  or,  if  a 
jury  trial  has  been  demanded,  at  the  first  term  at  which 
a  jury  shall  be  in  attendance;  or,  at  the  election  of  the 
debtor,  the   court   may,  in  its  discretion,  award  a  venire 
facias  to  the  marshal,  returnable  within  ten  days  before 
him,  for  the  trial  of  the  facts  set  forth  in  the  petition,  at 
which  time  there  must  be  a  trial,  unless  it  is  adjoui-ned 
for  good  cause  shown.*     But  the  court  may,  upon   good 
cause  shown,  adjourn  the  proceedings  from  time  to  time 
(§  5026).     At  the  trial  the  petitioner  must   proceed  to 
establish  the  facts  alleged  in  his  petition,  and  the  burden 
of  proof  rests  upon  him.*    The  legality  and  provability 
of  his  debts  precede  the  question  whether  the  alleged  acts 
of  bankruptcy  have  been  committed,  and  ought  properly 
to  be  established  first.*    After  he  has  closed  his  case,  the 
debtor  introduces  such  testimony  as  he  deems  advisable, 
and  then  the  petitioner  offers  rebutting  evidence,  the  same 
as  in  any  other  trial.     When  the  evidence  is  all  in,  the 
court  passes  upon  it,  or  in  case  of  a  jury  trial,  submits  it 
to  the  jury  with  instructions.     If  the  evidence  is  all  one 
way,  the  court  may  direct  the  jury  to  render  their  verdict 
for  the  party  who  is  entitled  to  it.^ 

If  the  facts  set  forth  in  the  petition  are  found  to  be 
true,  or  if  default  is  made  by  the  debtor  to  appear  pursu- 
ant to  the  order  to  show  cause, 'the  court  adjudges*  the 


*  In  re  R  R.  Stewart,  3  B.  R.  108 ;  contra,  in  re  Philemon  Canfield,  1  N. 
Y.  Leg.  Obs.  284 ;  s.  c.  5  Law  Rep.  415. 

'  Act  of  22  June,  1874,  §  14. 

'  Brock  V.  Hoppock,  2  B.  R.  7 ;  s.  c.  2  Ben.  478. 

*  Brock  V.  Hoppock,  2  B.  R.  7 ;  s.  c.  2  Ben.  478 ;  Moore  v.  National  Ex- 
change Bank  of  Columbus,  1  B.  R.  470 ;  s.  c.  2  Bond,  170 ;  s.  c.  1  L.  T.  B. 
74 ;  in  re  Skelley,  5  R.  B.  214 ;  s.  c.  3  Biss.  260. 

*  Hardy  v.  Clark  et  al.  3  B.  R.  385;  s.  c.  1  L.  T.  B.  151 ;  s.  c.  3  L.  T.  B. 
11 ;  in  re  Jelsh  &  Dunnebacke,  9  B.  R.  412. 

*  Form  No.  68. 
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debtor  to  be  a  bankrupt  (§  5028).  The  form  of  an  adju- 
dication is  prescribed  by  Form  No.  58.  Nothftig  else  is 
an  adjudication.  A  memorandum,  signed  with  the  initials 
of  the  judge,  directing  that  an  order  of  adjudication  be 
entered,  is  not  an  adjudication.  It  is  not  a  judgment  or 
entry  on  the  files  of  the  court.^  Nor  is  the  mere  subscrip- 
tion of  a  decree  ])er  se  an  adjudication.  There  must  be 
something  tantamount  to  promulgation  or  delivery — some- 
thing of  which  the  parties  to  be  affected  can  have  or  can 
obtain  knowledge  before  their  rights  can  be  said  to  have 
received  adjudication — something  which  completes  and 
authenticates  the  judicial  act.*  After  an  adjudication  has 
been  formally  entered,  the  court  has  the  power,  in  a 
proper  case,  to  set  it  aside  and  grant  a  new  trial.*  It  may 
do  so  even  though  there  has  been  a  trial  by  jury,  and  a 
verdict  in  favor  of  the  debtor,  for  the  allegations  of  the 
petition  do  not  involve  a  charge  of  crime,  and  are  to  be 
tried  like  any  other  civil  case.  The  power  to  set  aside  a 
verdict  in  ci\dl  cases  is  a  power  that  is  incident  to  all 
courts  of  record.*  The  party  desiring  to  set  aside  an  ad- 
judication must  apply  within  a  reasonable  time  after  it  is 
entered.^  The  adjudication  may  also  be  set  aside  when  it 
is  void,  at  the  instance  of  any  third  person  who  has  an 
interest  in  the  proceedings.  A  mere  creditor  has  no  such 
interest.*  An  attaching  creditor,^  and  a  creditor  whose 
security  is  impeached  as  a  preference,®  have  such  an  inter- 
est that  they  may  apply.     Notice  of  the  motion  should  be 


*  In  re  Joseph  M.  Hill,  10  B.  R.  188;  s.  c.  7  Ben.  878. 

>  In  re  Boston,  Hart.  &  Erie  R.  R.  Co.  6  B.  R.  222:  s.  c.  9  Blatch.  409. 

*  In  re  Great  West.  Tel.  Co.  5  Biss.  859. 

Mn  re  R.  A.  De  Forest,  9  B.  R.  278 ;    in  re  Dunn  et  al.  9  B.  R.  487 ;  s.  c. 
12  Blatcb.  42. 

*  Leiter  v.  Payson,  8  B.  R.  817 ;  s.  c.  9  B.  R.  205 ;  in  re  J.  Neilson,  7  B.  R. 
605. 

*  In  re  Bush,  6  B.  R.  179;  Karr  v.  Whittaker,  6  B.  R.  123. 

'  In  re  Fogerty  &  Gerrity,  4  B.  R  451 ;   s.  c.  1  Saw.  238 ;    s.  c.  2  L.  T.  B. 
174. 

*  In  re  Walter  8.  Derby,  8  B.  R.  106 ;  s.  c.  6  Ben.  282. 
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served  on  the  bankrupt.^  The  pendency  of  a  prior  peti- 
tion in  arfother  district  is  no  ground  for  annulling  an  ad- 
judication.^ Where  the  debtor  has  admitted  the  coniinis- 
sion  of  the  act  of  bankruptcy,  the  adjudication  will  not  be 
set  aside  although  the  admission  was  false.*  An  ad- 
judication will  not  be  set  aside  at  the  instance  of  either 
the  debtor  or  creditors,  on  the  ground  that  a  due  propor- 
tion of  creditors  did  not  join  in  the  petition,  unless 
there  is  proof  that  it  was  obtained  by  fraud  or  bad  faith,* 
and  in  this  respect  it  is  immaterial  whether  the  adjudi- 
cation was  made  on  default^  or  after  notice  by  publi- 
cation only.*  At  the  time  of  making  the  adjudication 
of  bankiniptcy,  the  court  should  forthwith  issue  a  war- 
rant to  take  possession  of  the  debtor's  estate  (§  5028), 
There  is  never  any  propriety  in  delaying  the  issuing  of 
the  warrant  after  an  adjudication.^  At  the  time  of 
taking  possession  of  the  estate,  the  marshal  should  make 
an  inventory  of  the  property  and  assets  by  him  received.* 
The  order  of  adjudication  usually  contains  a  direction  that 
the  case  be  referred  to  some  particular  register  desig- 
nated therein,^  and  further  proceedings  are  had  before 
him  the  same  as  in  a  case  of  voluntary  bankruptcy. 

The  order  of  adjudication  of  bankruptcy  must  also 
require  the  bankrupt  forthwith,  or  within  such  number 
of  days,  not  exceeding  •  five  after  the  date  of  the  order 
or  notice  thereof,  as  shall  by  the  order  be  prescribed,  to 
make  and  deliver,  or  transmit  by  mail,  post-paid,  to  the 
messenger,  a  schedule  of  the  creditors  and  an  inventory 
of  his  estate,  in  the  form,  and  verified  in  the  manner, 
required  in  proceedings  in  voluntary  bankruptcy  (§  5030). 


'  In  re  Bush,  6  B.  R.  179.  "  In  re  William  Harris  et  al.  6  Ben.  375. 

« In  re  James  S.  Thomas,  11  B.  R.  330. 

*  In  re  William  B.  Duncan,  14  B.  R.  18;  in  re  John  H.  McKinley,  7  Ben. 
562 ;  in  re  J.  Funkenstein,  U  B.  R.  218. 

*  In  re  J.  Funkenstein,  14  B.  R.  213. 

"  In  re  John  II.  McKinley,  7  Ben.  562. 

'  In  re  Howes  &  Macy,  9  B.  R.  423 ;  s.  c.  7  Ben.  102. 

"  Rule  Xlir.  •  Rule  IV. 
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If  the  debtor  has  failed  to  appear  in  person    or  by 
attorney,  a  certified  copy  of  the    adjudication    must  be 
forthwith  served  on  him,  by  delivery  or  publication,  in 
the    manner   provided    for    the  service  of  the   order  to 
show  cause.     The    service  of   the  order  of  adjudication 
is  a  necessary  incident  to  the  duty  of  serving  the  war- 
rant, although  it   is   not   embodied  in  the  command  of 
the   writ.^      If  the   bankrupt    is   absent,  or  can  not  be 
found,   such    schedule    and  inventory  must  be  prepared 
l>y  the  messenger  and  the  assignee  from  the  best  infor- 
mation  they  can  obtain  (§  5031).     These  schedules  must 
be    prepared    from   the   books   or    other  papers  of  the 
bankrupt  that  may  be  seized  by  the  marshal  under  his 
warrant,  and  from  any  other  sources  of  information ;  but 
all    statements    upon    which    his    return   shall  be  made 
must  be  in  writing,  and   sworn  to  by  the  parties  mak- 
ing them,  before  one  of  the   registers  in  bankruptcy  of 
the  court,  or  a  commissioner  of  the  courts  of  the  United 
States.* 

The  warrant  i3  issued  to  the  marshal,  and  directs  him 
to  take  possession  of  the  property  of  the  bankrupt,  and 
also  to  make  publication  and  serve  notices  upon  the  cred- 
itors the  same  as  in  a  case  of  voluntary  bankruptcy.* 
Under  this  warrant,  it  is  his  duty  to  take  possession  of  the 
property  of  the  bankrupt,  and  to  prepare,  within  three 
days  from  the  time  of  taking  such  possession,  a  complete 
inventory  of  all  the  property,  and  to  return  it  as  soon  a» 
completed.  The  time  for  making  the  inventory  and  re- 
turn may  be  enlarged,  under  proper  circumstances,  by 
special  order  of  the  district  court.  If  any  goods  or  effects 
so  taken  into  possession  as  the  property  of  the  bankrupt 
are  claimed  by  or  in  behalf  of  any  other  person,  the  mar- 
shal should  forthwith  notify  the  petitioning  creditor  of 
such  claim,  and  may,  within  five  days  after  so  giving 

» In  re  KenDedy  et  al.  7  B.  R.  337. 

*  Rule  Xin.  *  Form  No.  59. 
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notice  of  sucli  claim,  deliver  them  to  the  claimant  or  his 
iigent,  unless  the  petitioning  creditor  or  party  at  whose 
instance  possession  is  taken,  shall,  by  bond,  with  suflScient 
sureties  to  be  approved  by  the  marshal,  indemnify  the 
marshal  for  the  taking  and  detention  of  such  goods  and 
effects,  and  the  expense  of  defending  against  all  claims 
thereto,  and,  in  case  of  such  indemnity,  the  marshal  must 
retain  possession  of  such  goods  and  effects,  and  proceed  in 
relation  thereto  as  if  no  such  claim  had  been  made.  In 
case  the  petitioning  creditor  claims  that  any  property  not 
in  the  possession  of  the  bankrupt  belongs  to  him,  and 
should  be  taken  by  the  marshal,  the  marshal  is  not  bound 
to  take  possession  of  the  same  unless  indemnified  in  like 
manner.^  The  duties  imposed  upon  the  marshal  may  be 
performed  by  himself  or  his  deputies  (§  5013). 

» Rule  xni. 


CHAPTER  m. 

PROCEEDINGS    TO    HAVE    A    PARTNERSHIP     DECLARED 

BANKRUPT. 

Two  or  more  persons  who  are  partners  in  trade  may 
\>e  adjudged  bankrupt  either  on  the  petition  of  such  part- 
ners, or  any  one  of  them,  or  on  the  petition  of  any  creditor 
of  the  partners  (§  5121).  From  this  provision  of  the 
statute  it  is  manifest  that  proceedings  to  have  a  partney- 
eliip  declared  bankrupt  are  of  a  mixed  character,  being 
sometimes  voluntary,  sometimes  involuntary,  and  some- 
times of  a  qitasi  involuntary  nature. 

In  some  cases  it  has  been  held  that  a  member  of  an 
insolvent  firm  could  not  apply  for  the  benefit  of  the  bank- 
rupt law  separately  and  individually  where  there  are  part- 
nership assets,  on  the  ground  that  the  true  theory  and 
intent  of  the  law  is,  that  the  creditors  of  a  firm  shall  be 
required  to  meet  but  once  and  in  one  bankruptcy  forum 
all  questions  in  regard  to  the  bankruptcy  of  the  firm.^ 
But  this  hardly  appears  to  be  correct.  In  the  first  place,  it 
will  be  observed  that  the  language  of  the  statute  is  per- 
missive, not  imperative.  The  act  provides  what  may  be 
done,  but  does  not  make  any  particular  course  obligatory 
upon  the  debtors,  any  more  than  upon  the  creditors.  As 
the  creditors  may  elect  whether  they  will  avail  themselves 
of  the  privilege  conferred  by  the  statute,  a  just  construc- 
tion would  give  the  debtors  a  similar  option.  In  the  next 
place,  there  is  no  need  of  protecting  the  rights  of  creditors 
by  construction,  for  they  are  amply  protected  by  the  stat- 
ute.    If  they  desire  to  have  the  partnership  assets  distrib- 


*  In  re  Little,  1  B.  R  841 ;  s.  c.  2  Ben.  186 ;  in  re  Winkens,  2  B.  R.  849. 
5 


66  TO  HAVE  A  PABTNERSBIP 

uted  in  a  proceeding  wherein  the  firm  is  declared  bank- 
rupt, they  can  attain  that  object  in  the  mode  and  under 
the  limitations  pointed  out  by  the  act.  The  better  opin- 
ion therefore  seems  to  be  that  there  is  nothing  in  the 
bankrupt  law  to  prevent  one  partner  from  filing  a  petition 
separately  and  individually  without  requesting  the  other 
members  of  the  firm  to  join  with  him,^  and  that  a  dis- 
charge obtained  in  such  a  proceeding  will  release  him 
from  all  his  debts,  both  individual  and  partnership,  for 
such  is  the  clear  meaning  of  the  provision  of  the  statute 
(§  5118),  that  a  discharge  shall  not  release,  discharge,  or 
afifect  any  other  person  liable  for  the  same  debt  as 
partner.* 

The  language  of  the  statute  is  that  "  two  or  more  per- 
sons who  are  partners  in  trade  are  adjudged  bankrupt." 
From  this  it  has  been  inferred  in  some  cases  that  the 
provision  only  applied  to  partnerships  that  are  subsisting 
at  the  time  of  the  commencement  of  the  proceedings  in 
bankruptcy,*  but  this  construction  has  been  questioned.* 
It  will  be  observed  that  the  language  is  just  as  applicable 
to  creditors  as  to  the  partners,  or  any  one  of  them,  and  it 
manifestly  was  not  the  intent  of  the  statute  that  the  part- 
ners could  by  a  voluntary  act  of  their  own  deprive  a 
creditor  of  his  right  to  put  the  firm  into  bankruptcy.  It 
has  accordingly  been  held  that  the  firm  may  be  put  into 
bankniptcy,  even  after  a  dissolution,  either  by  the 
creditors  ^  or  by  the  partners,  or  any  one  of  them.*  The 
main  controversy  has  been  whether  a  firm  can  be  put  into 
bankruptcy  when  there  are  no  partnership  assets,  but  the 
better  opinion  seems  to  be  that  so  long  as  there  are  firm 

*  In  re  Rufus  E.  Moore,  5  Bias.  79 ;  in  re  Mitchell,  3  B.  R.  441. 

'  In  re  Downing,  3  B.  R.  748 ;  s.  c.  1  Dillon,  83 ;  s.  c.  1  L.  T.  B.  207. 

'  Crockett  et  a",  v.  Jewett,  2  B.  R.  208;  s.  c.  2  Ben.  514 ;  s.  c.  2  L.  T. 
B.  21. 

*  In  re  Joseph  A.  Noonan,  10  B.  R.  331 ;  s.  c.  3  Biss.  491. 

*  In  re  Waite  et  al.  1  B.  R.  373;  s.  c.  Lowell,  207;  in   re  Williams  et  al. 
S  B.  R.  286;  8.  c.  Lowell,  406;  in  re  H.  0.  McFarland,  10  B.  R.  381. 

*  In  ra  Joseph  A.  Noonan,  10  B.  R.  831 ;  s.  c.  3  Biss.  491. 
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assets/  or  firm  debts  outstanding  and  unsettled  *  the  firm 
may  be  put  into  bankruptcy  on  the  petition  of  the  part- 
ners themselves,  or  of  one  of  them,  or  of  the  creditors. 
The  firm  is  deemed  to  continue  for  all  purposes  necessary 
for  the  final  liquidation  of  its  affairs.  It  has  accord- 
ingly been  held  that  one  partner  may  proceed  against  his 
copartners,  although  proceedings  have  been  instituted  in  a 
State  court  for  a  dissolution  of  the  partnership  and  a  re- 
ceiver has  been  appointed  therein.  It  has  likewise  been 
held  that  a  partner  who  has  taken  the  partnership 
property  under  an  agreement  to  pay  the  partnership  debts 
may  subsequently  petition  for  the  benefit  of  the  statute 
on  behalf  of  the  firm.*  It  has,  on  the  contrary,  however, 
been  held  that  one  partner  can  not  proceed  against  his 
copartners  where  there  are  no  assets,*  or  where  the  assets 
that  belonged  to  the  firm  have  been  disposed  of  by  an 
assignment,^  but  these  cases  are  of  doubtful  authority, 
and  can  only  be  sustained,  if  at  all,  upon  the  ground  of 
an  estoppel  as  between  the  partners. 

When  all  the  partners  join  in  the  proceedings,  the 
petition  must  be  in  the  prescribed  form,*  and  must  be 
accompanied  by  separate  schedules  of  the  liabilities  of 
each  partner,  a  separate  schedule  of  the  partnership  liabil- 
ities, separate  schedules  of  the  assets  of  each  partner,  and 
a  separate  schedule  of  the  partnership  assets,  all  prepared 
in  the  manner  required  in  a  case  of  voluntary  bankruptcy. 
If  one  partner  proceeds  against  his  copartners,  he  miust 
use  the  ordinary  form  for  a  partnership  petition,  modified 
to  suit  the  exigencies  of  his  case.     He  must  also  file  sched- 

>  In  re  Foster,  S  B.  R.  236 ;  s.  c.  8  Ben.  886 ;  s.  c.  1  L.  T.  B.  127. 

"  In  re  Williams  &  Co.  3  B.  R.  286 ;  s.  c.  Lowell,  406 ;  s,  c.  2  L.  T.  B.  100 ; 
in  re  Joseph  A.  Noonan,  10  B.  R.  331 ;  s.  c.  8  Biss.  401 ;  contra,  Crockett  et 
&1.  V.  Jewett,  2  B.  R.  208;  s.  c.  2  Ben.  514  ;  s.  c.  2  L.  T.  B.  21 ;  Hartough  v. 
Hayden,  3  B.  R.  422. 

*  In  re  J.  R.  Stowers  et  al.  Lowell,  528. 

*  Ciockett  et  al.  v.  Jewett,  2  B.  R.  208;  8.  c.  2  Ben.  614;  s.  c.  2  L.  T. 
B.  21. 

*  Hartough  v.  Hayden,  3  B.  R.  422.  •  Form  No.  2. 
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nles  of  his  liabilities  and  assets,  and  schedules  of  the  part- 
nership  liabilities  and  assets.  The  petition  should  also 
aver  that  his  copartners  are  unwilling  to  join  in  the  pro- 
ceedings, and  pray  that  the  petitioner  and  his  copartner* 
may  be  adjudged  bankrupts,  and  that  he  may  have  a  dis- 
charge from  all  his  debts."  It  need  not  allege  the  com- 
mission of  an  act  of  bankruptcy  either  by  the  firm  or  by 
the  copartners.^  If  it  does  not  ask  that  the  partnership 
be  declared  bankrupt,  his  copartners  can  not  come  in 
voluntarily  and  make  themselves  parties  to  the  proceed- 
ings.^ All  the  partners  must  be  made  parties  to  the  pro- 
ceedings, either  as  petitioners  or  as  parties  proceeded 
against ;  otherwise  the  partnership  can  not  be  adjudged 
bankrupt.* 

The  petition  may  be  filed  in  the  district  where  the 
partners  have  resided  or  carried  on  business  for  the  six 
months  next  immediately  preceding  the  time  of  filing,  or 
for  the  longest  period  during  such  six  months  (§  5014). 
If  all  the  partners  have  resided  and  carried  on  business  in 
the  same  district  during  such  six  months,  it  must  be  filed 
in  the  district  in  which  they  have  so  resided  and  carried 
on  business.  If  all  the  partners  have  resided  in  one  dis- 
trict, and  carried  on  business  in  another  district,  during 
such  six  months,  it  may  be  filed  in  either  district.  If  the 
partners  have  carried  on  the  partnership  business  in  any 
district  during  any  part  of  such  six  months,  it  may  be 
filed  in  such  district,  provided  the  district  is  the  one  in 
which  they  have  carried  on  business  for  the  longest  period 
during  such  six  months,  even  though  all  the  partners  re- 
side in  other  districts.* 


'  In  re  Foster,  8  B.  R.  286 ;  b.  c.  3  Ben.  886;  b.  c.  1  L.  T.  B.  127. 

•  In  re  Penn  et  al.  6  B.  R.  80;  b.  c.  6  Ben.  89;  s.  c.  3  L.  T.  B.  190;  in  re 
J.  R.  Stowers  et  al.  Lowell,  528 ;  in  re  Joseph  A.  Noonan,  10  B.  R.  331 ;  s.  c. 
8  Biss.  401. 

•  In  re  Boylan,  1  B.  R  2 ;  8.  c.  1  Ben.  266. 

*  In  re  Prankard  et  al.  1  B.  R.  297 ;  in  re  Rufus  E.  Moore.  5  Bias.  79. 

*  In  re  Foster,  3  B.  R.  236 ;  s.  c.  3  Ben.  386 ;  s.  c.  1  L.  T.  B.  127. 
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If  the  partners  have  not  resided  or  carried  on  business 
in  the  same  district  during  such  six  months,  they  can  not 
unite  in  a  voluntary  petition,  but  must  file  separate  peti- 
tions in  the  several  different  districts  in  which  they  have 
so  resided.^  One  partner  may,  however,  file  a  petition  in 
the  district  in  which  he  has  resided,  asking  that  he  and 
his  copartners  may  be  adjudged  bankrupts,  and  if 
they  appear  and  consent  to  such  adjudication,  after  being 
served  with  the  order  to  show  cause,  the  court  will 
have  jurisdiction  to  adjudge  the  firm  bankrupt.* 
This  is  the  purport  of  the  decisions,  but  it  is  question- 
able whether  the  partnership,  under  such  circumstances, 
can  be  brought  into  bankruptcy  at  all.  If  a  partner 
should  file  a  petition  in  his  own  district,  the  court  would 
have  no  jurisdiction  over  his  copartners;  for  they,  in 
such  case,  would  neither  have  resided  nor  carried  on 
l>usiness  within  such  district  for  any  part  of  the  required 
time.*  K,  on  the  other  hand,  he  should  file  a  petition 
in  the  district  in  which  his  copartners  reside,  he  would 
have  to  ask  to  be  declared  bankrupt,  and  the  court  would 
have  no  jurisdiction  over  him  for  the  same  reason.  The 
law  embraces  none  but  subsisting  partnerships,  and  con- 
siders that  such  partnerships  will  have  some  district  in 
which  they  have  carried  on  business  during  some  part  of 
such  six  months.  A  petition  by  a  partner  against  the 
firm  should  not  be  referred  to  a  register,  but  should  be 
retained  in  court  until  an  adjudication  is  made,  or  the 
partners  come  in  and  consent  to  the  proceedings ;  for  a 
register  can  not  hear  a  disputed  application  (§  4999). 

The  partners  who  refuse  to  join  in  the  petition  are  en- 
titled to  resist  the  prayer  of  the  petition  in  the  same  man- 

*  In  re  Prankard  et  al.  1  B.  R.  297 ;  in  re  Penn  et  al.  5  B.  R.  30 ;  s.  c.  5 
Ben.  89 ;  s.  c.  2  L.  T.  B.  190. 

» In  re  Penn  et  al.  5  B.  R.  30 ;  a.  c.  5  Ben.  89 ;  s.  c.  2  L.  T.  B.  190 ;  Stuart 
▼.  Hines,  6  B.  R.  416  ;  s.  c.  33  Iowa,  60;  s.  c.  5  L.  T.  B.  46. 

'  In  re  Work,  McCough  &  Co.  80  Leg.  Int.  361 ;    in  re  Henry  Martin,  6 
Ben.  20. 
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ner  as  if  the  petition  had  been  filed  by  a  creditor  of  the^ 
partnership,  and  notice  of  the  filing  of  the  petition  must 
be  given  to  them  in  the  same  manner  as  provided  by  law^ 
and  by  the  rules  in  the  case  of  a  debtor  petitioned  against ; 
and  they  have  the  right  to  appear  at  the  time  fixed  by  the 
court  for  the  hearing  of  the  petition,  and  to  make  proof, 
if  they  can,  that  the  copartnership  is  not  insolvent,  or  has 
not  committed  an  act  of  bankruptcy,  and  to  take  all  other 
defenses  which  any  debtor  proceeded  against  is  entitled 
to  take  by  the  provisions  of  the  act.^  If  a  partner  in- 
trusts his  copartner  with  the  payment  of  the  debts,  he 
takes  the  risk  of  his  being  both  able  and  willing  to  do  so ; 
and  in  defense  to  the  petition  of  such  copartner  can  not 
set  up  that  he  left  the  firm  solvent,  and  that  the  act  of  the 
petitioner  changed  the  state  of  affairs.^ 

In  case  two  or  more  petitions  for  adjudication  of  bank- 
ruptcy have  been  filed  in  different  districts  by  different 
members  of  the  same  copartnership  for  an  adjudication  of 
the  bankruptcy  of  such  copartnership,  the  court  in  which 
the  petition  was  first  filed,  having  jurisdiction,  takes 
and  retains  jurisdiction  over  all  proceedings  in  such  bank- 
ruptcy until  the  same  are  closed;  and  if  such  petitions 
have  been  filed  in  the  same  district,  action  must  be  first 
had  upon  the  one  first  filed.^  Upon  the  return  day,  the 
defendants  may  demand  a  jury  trial  The  rules  contem- 
plate that  one  partner  may  proceed  against  his  copartners, 
either  on  the  ground  of  insolvency,  or  the  commission  of 
an  act  of  bankruptcy  on  the  part  of  the  firm.  Either  of 
these  will  be  sufficient  to  enable  the  petitioner  to  maintain 
his  action.*  The  defendants  may  also  come  in  at  anytime 
and  consent  to  an   adjudication.^    If  an   adjudication  of 

>  Rule  XVIII. 

'  In  re  J.  R.  Stowers  et  al.  Lowell,  528. 

» Rule  XVI. 

*  In  re  Grady,  3  B.'R.  327;  in  re  Penn  et  al.  5  B.  R.  80;  s.  c.  5  Ben.  89 ; 
s.  c.  2  L.  T.  B.  1 90. 

•  In  re  Lewis,  1  B.  R.  239;  s.  c.  2  Ben.  96. 
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bankruptcy  is  made  upon  the  petition,  the  copartners 
should  be  required  to  furnish  to  the  marshal,  as  mes- 
senger, a  schedule  of  their  debts  and  an  inventory  of  their 
property,  in  the  same  manner  as  is  required  by  the  statute 
in  cases  of  debtors  against  whom  adjudication  of  bank- 
ruptcy is  made.^ 


Rule  XVIII. 


CHAPTER  IV. 

THE   POWERS   OF   REGISTERS  IN  BANKRUPTCY,  AND   THE   MODE 
OF   REVISING   PROCEEDINGS   BEFORE  THEM. 

Registers  are  oflBcers  of  the  district  court  appointed 
for  tlie  purpose  of  assisting  the  judge  in  the  performance 
of  his  duties  under  the  statute,  by  attending  to  matters  of 
detail  and  routine,  and  matters  that  are  purely  adminis- 
trative in  their  character.  They  are  appointed  by  the  dis- 
trict judge  upon  the  nomination  of  the  Chief  Justice  of 
the  Supreme  Court  (§  4993),  and  are  at  all  times  subject 
to  removal  by  the  judge  of  the  district  court  (§  4997). 
All  vacancies  should  be  filled,  unless  the  district  judge 
deems  the  continuance  of  the  particular  office  unnecessary 
(§  4993). 

No  person  is  eligible  to  such  appointment  unless  he  is 
a  counsellor  of  the  district  court  for  the  district  for  which 
he  is  appointed,  or  of  some  one  of  the  courts  of  record  of 
the  State  in  which  he  resides.  Before  entering  upon  the 
duties  of  his  office,  he  must  give  a  bond  ^  in  a  sum  of  not 
less  than  one  thousand  dollars,  to  be  fixed  by  the  district 
judge,  with  sureties  satisfactory  to  such  judge,  for  the 
faithful  discharge  of  his  duties  (§  4995),  and  must  also 
take  an  oath*  of  office.  No  register,  or  any  partner  or 
clerk  of  such  register,  or  any  person  having  any  interest 
with  him  in  any  fees  or  emoluments  in  bankruptcy,  or 
with  whom  such  register  has  any  interest  in  respect  to 
any  matter  in  bankruptcy,  can  be  of  counsel,  solicitor,  or 
attorney,  either  in  or  out  of  court,  in  any  suit  or  matter 
pending  in   bankruptcy  in  either  the   circuit  or  district 

•  Form  No.  9.  Form  No.  7. 
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court  of  Lis  district,  or  in  an  appeal  therefrom.  Nor  can 
they  or  either  of  them,  be  executor,  administrator,  guard- 
ian, commissioner,  appraiser,  divider,  or  assignee  of,  or 
upon,  any  estate  within  the  jurisdiction  of  either  of  such 
courts  of  bankruptcy ;  nor  be  interested,  directly  or  indi- 
rectly, in  the  fees  or  emoluments  arising  from  either  of 
such  trusts.*  No  register,  during  his  continuance  in  office, 
can  be  either  directly  or  indirectly  interested  in  or  bene- 
fited by  the  fees  or  emoluments  arising  from  any  suit  or 
matter  pending  in  bankruptcy  in  either  the  district  or  cir- 
cuit court  in  his  district,  except  those  fees  which  are 
allowed  him  by  law  (§  4495).  His  fees  must  be  paid  by 
the  parties  for  whom  the  services  are  rendered  (§  5008). 

The  powers  of  registers  are  of  a  limited  character. 
As  soon  as  a  voluntary  petition  is  filed,  or  there  is  an  ad- 
judication upon  an  involuntary  petition,  the  case  is  re- 
ferred to  a  register,  and  the  proceedings  thereafter  are 
mainly  conducted  before  him.* 

The  time  when  and  place  where  the  registers  shall  act 
upon  the  matters  arising  under  the  several  cases  referred 
to  them,  must  be  fixed  by  special  order  of  the  district 
court,  or  by  the  register  acting  under  the  authority  of  a 
general  order,  in  each  case,  made  by  the  district  court ; 
and  at  such  times  and  places  the  registers  may  perform 
the  acts  which  they  are  empowered  to  do  by  the  statute.^ 
They  must  indorse  the  time  of  filing  upon  each  paper 
filed  with  them.^ 

In  all  cases  pending  before  them,  they  have  the  power 
to  make  adjudications  of  bankruptcy;  to  receive  the  sur- 
render of  any  bankrupt ;  to  administer  oaths  in  all  pro- 
ceedings before  them ;  to  hold  and  preside  at  meetings  of 
creditors ;  to  take  proof  of  debts ;  to  make  all  computa- 
tions of  dividends,  and  all  orders  of  distribution,  and  to 
furnish  the  assignee  with  a  certified  copy  of  such  orders, 

>  Act  of  22  June,  1874,  §  18.  '  Rule  IV. 

»  Rule  V.  *  Rule  VII. 
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and  of  the  schedules  of  creditors  and  assets  filed  in  eacb 
case;  to  audit-  and  pass  accounts  of  assignees;  to  grant 
protection  ;  to  pass  the  last  examination  of  any  bankrupt, 
in  cases  whenever  the  assignee  or  creditor  do  not  op- 
pose (§  4998);  to  give  requisite  direction  for  notices,  ad- 
vertisements, and  other  ministerial  proceedings ;  to  order 
payment  of  rates  and  taxes,  and  salary  or  wages  of  persons 
in  the  employment  of  the  assignee ;  to  order  amendments, 
or  inspection,  or  copies,  or  extracts,  of  any  proceedings ;  to 
take  accounts  of  proceeds  of  securities  held  by  any  cred- 
itor ;  to  take  evidence  concerning  expenses  and  charges 
against  the  bankrupt's  estate ;  to  conduct  proceedings  for 
the  declaration  and  payment  of  dividends,  to  dispatch  all 
administrative  business  of  the  court  in  matters  of  bank- 
ruptcy, stnd  to  make  all  requisite  uncontested  orders  and 
directions  therein  which  are  not  by  the  statute  required 
to  be  made,  done  or  performed  by  the  district  court  itself;  ^ 
to  exercise  all  powers,  except  the  power  of  commitment, 
vested  in  the  district  court  for  the  summoning  and  examina- 
tion of  persons  or  witnesses,  and  requiring  the  production 
of  books,  papers,  and  documents  (§  5002)  ;  and  to  sit  in 
chambers,  and  dispatch  there  such  part  of  the  administra- 
tive business  of  the  court  and  such  uncontested  matters  as 
are  defined  in  the  general  rules  and  orders,  or  as  the  dis- 
trict judge  may  in  any  particular  matter  direct  (§  4998). 
They  have  no  power  to  commit  for  contempt,  or  to  make 
adjudication  of  bankruptcy  when  opposed,  or  to  decide 
upon  the  allowance  or  suspension  of  an  order  of  discharge 
(§  4999). 

They  must  also  make  short  memoranda  of  their  pro- 
ceedings in  each  case  in  which  they  act,  in  a  docket  to  be 
kept  by  them  for  that  purpose,  and  they  must  forthwith, 
as  the  proceedings  are  taken,  forward  to  the  clerk  of  the 
district  court  a  certified  copy  of  such  memoranda,  which 
must  be  entered  by  the  clerk  in  the  proper  minute  book 

'  Rule  V. 
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to  he  kept  in  his  office  (§  5000).  These  memoranda  must 
be  in  suitable  form  to  be  entered  upon  the  minute  book  of 
the  court,  and  must  be  forwarded  to  the  clerk  of  the  court 
not  later  than  by  mail  the  next  day  after  the  act  has  been 
performed.*  All  depositions  of  persons  and  witnesses  taken 
"before  registers,  and  all  acts  done  by  them,  must  be  re- 
duced to  writing,  and  be  signed  by  them,  and  must  be  filed 
(§  5004)  in  the  clerk's  office  as  part  of  the  proceedings. 

Every  register  in  performing  the  duties  required  of 
him  must  use  all  reasonable  dispatch,  and  can  not  adjourn 
the  business  but  for  good  cause  shown.  Six  hours'  ses- 
sion constitutes  a  day's  sitting,  if  the  business  requires ; 
and  when  there  is  time  to  complete  the  proceedings  in 
progress  within  the  day,  the  party  obtaining  any  adjourn- 
ment or  postponement  thereof  may  be  charged,  if  the 
court  or  register  think  proper,  with  all  the  costs  incurred 
in  consequence  of  the  delay.^  He  must  also  keep  an 
accurate  account  of  his  traveling  and  incidental  expenses, 
and  those  of  any  clerk  or  other  officer  attending  him  in  the 
performance  of  his  duties,  in  any  case  or  number  of  cases 
which  may  be  referred  to  him ;  and  must  make  return  of 
the  same  under  oath,  with  proper  vouchers  (when  vouch- 
ers can  be  procured),  on  the  first  Tuesday  in  each  month.*^ 
Any  register  may  act  in  the  place  of  any  other  register 
appointed  by  and  for  the  same  district  court  (§  5007). 
The  proceedings  before  the  registers  are  to  be  conducted 
with  the  exercise  of  a  proper  legal  discretion,  and,  subject 
to  that  rule,  are  entirely  within  their  control.* 

In  all  matters  where  an  issue  of  fact  or  of  law  is  raised 
and  contested  by  any  party  to  the  proceedings  before 
them,  it  is  their  duty  to  cause  the  question  or  issue  to  be 
stated  by  the  opposing  parties  in  writing,  and  they  must 
adjourn  the  same  into  court  for  decision  by  the  judge 
(§  5009).    The  issue  may  be  one  of  fact  or  one  of  law,  but 

'  Rale  XI.  ^  Rule  VI.  '  Rule  Xir. 

*  Iq  re  Hyman,  2  B.  R.  333;  s.  c.  36  How.  Pr.  282;  s.  c.  3  Ben.  28. 
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it  must  be  one  which  has  actually  arisen  out  of  proceed- 
ings which  have  taken  place,  and  not  one  likely  to  arise, 
or  which  may  be  raised,  at  some  future  time.^  The  ground 
of  the  objection  must  also  be  stated,  otherwise  no  point 
or  question  or  issue  is  raised.®  The  issue  must  also  be 
contested,  and  the  person  contesting  it  must  be  a  party  to 
the  proceedings.  ,As  soon  as  it  is  raised,  it  is  the  duty  of 
the  register  to  adjourn  it  into  court  without  any  request 
to  that  effect  by  a  contesting  party.  Such  an  adjourn- 
ment, however,  is  a  proceeding  that  may  be  waived,  and 
when  a  party  does  waive  it  by  submitting  the  issue  to  the 
decision  of  the  register,  he  can  not,  after  finding  that  the 
decision  is  against  him,  ask  to  have  it  then  adjourned  into 
court.^  The  proper  mode  of  making  up  the  question  or 
issue  for  th^  judge  is,  to  cause  the  opposing  parties  to 
state  it  in  writing,  and  when  so  stated,  to  transmit  it  into 
court,  with  a  certifieate  of  the  facts  which  show  that  the 
issue  is  one  that  ought  properly  to  be  adjourned  under 
the  statute.  An  objection  to  a  question  or  answer  in  the 
course  of  an  examination,  or  to  an  application  by  a  bank- 
rupt for  leave  to  amend  his  schedule  does  not  raise  such 
an  issue  as  can  be  adjourned ;  *  but  an  objection  to  an 
application  for  an  examination  of  a  bankrupt,^  or  to  the 
allowance  or  rejection  of  a  proof  of  debt,®  does  raise  an 
issue  which  must  be  adjourned. 

Any  party,  during  the  proceedings  before  a  register,  is 
at  liberty  to  take  the  opinion  of  the  district  judge  upon 
any  point  or  matter  arising  in  the  course  of  such  proceed- 
ings, or  upon  the  result  of  such  proceedings,  which  must  be 
stated  by  the  register  in  the  shape  of  a  short  certificate  to 


*  In  re  Pulver,  1  B.  R.  46  ;  s.  c.  1  Ben.  881. 

^  In  re  Levy  et  al.  1  B.  R.  136 ;  8.  c.  1  Ben.  496. 
» In  re  Patterson,  1  B.  R.  125 ;  s.  c.  1  Ben.  448. 

*  In  re  Levy  et  al.  1 B.  R.  136 ;  8.  c.  1  Ben.  496 ;  in  re  Watts,  2  B.  R.  447 ; 
s.  c.  3  Ben.  166 ;  s.  c.  2  L.  T.  B.  74. 

» In  re  Patterson,  1  B.  R.  125 ;  s.  c.  1  Ben.  448. 

*  In  re  Clark  &  Binninger,  6  B.  R.  202. 
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the  judge  who  will  sign  the  same  if  he  approves  thereof; 
and  such  certificate,  so  signed,  will  be  binding  on  all  the 
parties  to  the  proceeding;  but  every  such  certificate  may 
l>e  discharged  or  varied  by  the  judge  at  chambers  or  in 
open  court  (§  5010). 

In  any  bankruptcy,  or  in  any  other  proceedings  within 

the  jurisdiction  of  the  court,  under  the  statute,  the  parties 

concerned,  or  submitting  to  such  jurisdiction,  may,  at  any 

stage  of  the  proceedings,  by  consent,  state  any  question 

or  questions  in  a  special  case  for  the  opinion  of  the  court, 

and  the  judgment  of  the  court  will  be  final,  unless  it  be 

agreed  and  stated  in  such  special  case  that  either  party 

may  appeal,  if,  in  such  case,  an  appeal  is  allowed  by  the 

act.    The  parties  may  also,  if  they  think  fit,  agree  that 

upon  the  question  or  questions  raised  by  such  special  case 

teing  finally  decided,  a  sum  of  money,  fixed  by  the  parties, 

or  to  be  ascertained  by  the  court,  or  in  such  manner  as 

the  court  may  direct,  or  any  property,  or  the  amount  of 

any  disputed  debt  or  claim,  shall  be  paid,  delivered,  or 

transferred  by  one  of  such  parties  to  the  other  of  them, 

either  with  or  without  costs  (§  5011). 

These  certificates  can  only  be  taken  or  demanded  by  a 
person  who  is  a  party  to  the  proceedings.  No  one  but  a 
creditor  or  a  bankrupt  can  be  a  party.  A  mere  witness 
can  not  be  a  party.^  The  person,  moreover,  who  asks  for 
a  certificate  must  have  taken  the  proper  steps  to  make 
himself  a  party  to  the  proceedings.  Unless  this  has  been 
done,  he  is  not  in  a  proper  position  to  participate  in  them. 
The  questions  that  may  be  certified  are  clearly  defined  and 
strictly  limited.  They  are :  1.  Any  point  or  matter  aris- 
ing in  the  course  of  the  proceedings,  or  upon  the  result  of 
the  proceedings ;  but  it  must  be  a  point  or  matter  which 
has  arisen  in  the  course  of  the  proceedings  which  have 
taken  place,  or  a  point  or  matter  which  has  arisen  upon 

*  In  re  Fredenberg,  1  B.  R.  268 ;  s.  c.  2  Ben.  133 ;  in  re  Coinstock  &  Co. 
13  B.  R.  198. 


78  POWERS  OF  REGISTERS 

and  after  the  result  of  the  proceedings  which  have  taken 
place,  and  not  a  point  or  matter  likely  to  arise,  or  which 
may  be  raised  thereafter,  or  after  a  result  shall  have  been 
arrived  at.  2.  Any  question  stated  by  consent  of  the 
parties  concerned  in  a  special  case ;  but  it  must  be  a  ques- 
tion to  which  there  are  two  parties,  and  one  which  has 
arisen  out  of  the  proceedings  which  have  taken  place. 
Nothing  should  be  certified  except  what  is  necessary  to 
be  decided  to  enable  the  case  to  progress  properly.  Ques- 
tions which  thus  necessarily  arise  should  be  certified  only 
and  as  and  when  they  arise,  and  ought  not  to  be  anticipated.^ 
The  same  principles  apply  to  the  statement  of  a  question 
in  a  special  case.^ 

The  usual  mode  of  settling  and  determining  disputed 
questions  arising  in  proceedings  before  a  register  is   by 
taking  such  certificates.     It  is  short,  simple  and  expedi- 
tious.    It  is  always  adopted  when  there  is  but  one  party 
interested  in  the  issue,  and  the  point  certified  is  commonly 
a  question  of  law  or  of  practice.     Registers  also  adopt  this 
mode  whenever  they  desire  to  obtain  the  instructions  of 
the  court  on  matters  in  which  they  alone  are  interested.* 
But  when  there  are  two  adverse  parties  interested  in  the 
question,  and  the  question  is  an  issue  of  law  or  of  fact, 
then  the  point  must  always  be  stated  in  writing  by  the 
opposing  parties  before  it  is  certified.     All  points  or  mat- 
ters arising  in  the  course  of  the  proceedings  may  be  cer- 
tified at  the  request  of  any  party.     All  issues  of  law  or  of 
fact  must  be  adjourned,  but  such  issues  must  be  stated  in 
writing  by  the  opposing  parties,  where  there  are  such, 
before  they  can  be  certified  (§  5009).     In  one  case  there  is 
a  privilege  conferred ;  in  the  other  case  there  is  a  duty  im- 
posed.    An  objection  to  a  question  in  the  course  of  an 


'  In  re  Pulver,  1  B.  R.  46;  s.  c.  1  Ben.  381. 

'  In  re  Haskell,  4  B.  B.  558. 

'  In  re  Sherwood,  1  B.  R.  344;  in  re  Loder  Brothers,  2  B.  R.  517 ;  s.  c.  8 
Ben.  211;  8.  c.  1  L.  T.  B.  159. 
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examination,  or  a  question  as  to  the  right  of  a  bankrupt 
to  amend  his  schedule,  are  points  that  may  be  certified.^ 
But  questions  concerning  the  right  of  a  bankrupt  to  a 
discharge,*  or  the  effect  of  a  discharge  upon  a  particular 
debt,*  or  the  disposition  that  an  assignee  ought  to  make 
of  certain  property  prior  to  his  application  for  a  settle- 
ment of  his  final  account,*  or  the  title  to  property  when 
the  point  does  not  arise  in  a  proceeding  concerning  such 
property  to  which  the  assignee  is  a  party ,*^  or  the  duty  of 
a  secured  creditor  who  has  proved  his  claim  as  unsecured,^ 
when  the  point  does  not  arise  upon  any  motion  or  pro- 
ceeding, can  not  be  certified. 

The  certificate  should  be  in  the  prescribed  form,^  and 
properly  entitled  in  the  cause,  and  should  state  the  name 
of  the  party  at  whose  instance  it  is  made.  All  the  facts 
hearing  upon  the  matter  should  be  fully  set  forth,  so  that 
it  will  appear  upon  the  face  of  the  proceedings  that  the 
certificate  is  one  that  may  be  properly  transmitted ;  and 
the  point  to  be  decided  should  be  clearly  and  distinctly 
stated.  The  register  also  generally  states  his  own  opinion 
upon  the  point  when  the  certificate  is  one  that  is  made  to 
obtain  the  opinion  of  the  judge,  and  is  not  for  the  pur- 
pose of  submitting  a  question  by  consent  of  parties  for 
the  opinion  of  the  court.  When  completed,  the  certificate 
is  signed  by  the  register  and  transmitted  to  court.  When 
the  certificate  is  made  for  the  purpose  of  obtaining  the 
opinion  of  the  judge,  he  must  sign  it  if  he  approves  there- 
of, and  it  is  only  the  certificate  so  signed  that  is  declared 
to  be  binding  on  all  parties  to  the  proceedings.  The  statute 
does  not  state  what  the  judge  shall  do  if  he  does  not  ap- 
prove of  the  certificate.®    The  practice  is  for  him  to  give 


*  In  re  Levy  et  al.  1  B.  R  136;  8.  c.  1  Ben.  496;  in  re  Watts,  2  B.  R.  447; 
8.  c.  3  Ben.  166 ;  s.  c.  2  L.  T.  B.  74. 

» In  re  Mawson,  1  B.  R.  265 ;  s.  c.  2  Ben.  122. 

» In  re  Bray,  2  B.  R.  189.  *  In  re  Sturgeon,  1  B.  R.  498. 

*  In  re  J.  W.  Wright,  1  B.  R.  893.  •  In  re  Peck,  3  B.  R.  757. 

'  Form  No.  50.  •  In  re  Levy  et  al.  1  B.  R.  136;  s.  c.  1  Ben.  496. 
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his  opinion  upon  the  point,  and  this  is  accepted  as  decisivo 
by  the  parties.  If  the  question  is  certified  improperly,  no 
opinion  will  be  given.^  The  pendency  of  the  issue  unde- 
cided before  a  judge  does  not  necessarily  suspend  or  delay 
other  proceedings  before  the  register  or  court  in  the  case.* 


» In  re  Sturgeon,  1  B.  R.  498 ;  in  re  J.  W.  Wright,  1  B.  R.  893. 
» Rule  XI. 


CHAPTER  V. 


PROOF   OF   DEBTS. 


Since  proceedings  in  bankruptcy  are  the  creatures  of 
statutory  law,  no  debt  can  be  proved  against  the  bank- 
rupt's estate,  unless  it  is  included  among  those  which  the 
statute  makes  provable  (§  5072).    If  it  is  included  among 
those,  it  may  be  proved,  and  always  must  be  proved,  if 
the  creditor  wishes  to  become  a  party  to  the  proceedings 
in  bankruptcy.     No  matter  what  may  be  its  form,  whether 
it  consists  of  a  note,  contract,  account,  bond,  or  judgment ; 
no  matter  whether  secured  or  unsecured ;  it  must  be  estab- 
lished by  the  oath  of  the  creditor  in  the  manner  pointed 
out  by  the  statute.    The  mere  statement  upon  the  schedule 
is  not  proof,  nor  sufficient  to  entitle  a  party  to  participate 
in  the  proceedings.     It  may  be  stated  in  fraud,  or  may  not 
exist.     There  may  be  payments  or  counter-claims,  or  off- 
sets.*    Other  creditors  and  the  assignee  have  a  right  to 
demand  that  all  the  statements  required  by  the  statute 
shall  be  fiilly  set  forth  as  an  evidence  of  the  validity  of 
the  claim  and  the  good  faith  of  the  claimant.     The  pur- 
pose of  requiring  proof  is  not  merely  to  give  the  claimant 
a  standing  in  court,  but  to  protect  the  estate  against  fraud. 
A  creditor  need  not  wait  until  the  first  meeting  of  credit- 
ors to  prove  his  debt,  but  may  prove  it  at  any  time  after 
the  proceedings  are  commenced.^ 

It  may  be  stated,  generally,  that  all  debts  owed  by  the 
bankrupt  at  the  time  of  the  filing  of  the  petition,  whether 
payable  then  or  at  some  future  day,  and  all  demands 
against  him  for  any  goods  or  chattels  wrongfully  taken. 


'  Davis,  AsBig.  of  Bittel  et  al.  2  B.  R.  392. 

'  In  re  Patterson,  1  B.  R.  125;  s.  c.  1  Ben.  448. 
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converted,  or  withheld  by  him,  are  provable  (§  5067). 
The  debt,  however,  must  have  existed  at  the  time  of  the 
commencement  of  proceedings  in  bankruptcy,  or  it  can  not 
be  proved.  If  it  existed  before  that  time,  and  bore  inter- 
est, the  principal  and  the  interest  thereon  up  to  that  time 
may  be  proved.  If  it  did  not  bear  interest,  and  was  not 
payable  until  after  that  time,  then  there  must  be  a  rebate 
from  its  amount  of  the  interest  thereon  for  the  interval  be- 
tween such  commencement  of  proceedings  in  bankruptcy 
and  the  time  when  it  would  be  payable.^  Interest  may 
also  be  allowed  on  a  demand  for  any  goods  or  chattels 
wrongfully  taken,  converted,  or  withheld  by  the  bankrupt 
(§  5067).  Where  the  bankrupt  is  liable  to  pay  rent,  or 
other  debt  falling  due  at  fixed  and  stated  periods,  the 
creditor  may  prove  for  a  proportionate  part  thereof,  up  to 
the  time  of  the  filing  of  the  petition  (§  5071). 

If  a  judgment  was  recovered  before  the  commencement 
of  the  proceedings  in  bankruptcy,  the  costs  constitute  a 
part  of  the  debt  and  may  be  proved.^  When  a  debt,  ex- 
isting before  the  commencement  of  the  proceedings,  has 
been  merged  in  a  judgment  rendered  since  such  time,  it 
may  be  proved ;  but  it  is  not  settled  whether  the  debt  or 
the  judgment  must  be  proved.^  The  costs  that  have  been 
incurred  since  the  filing  of  the  petition  can  not  be  in- 
cluded in  the  proof.^  Costs  incurred  in  an  attachment  suit 
which  was  dissolved  by  the  commencement  of  the  pro- 
ceedings in  bankruptcy  can  not  be  allowed.*^    No  cost  in- 

*  In  re  Ome,  1  B.  R.  57 ;  s.  c.  1  Ben.  861. 

^  Ex  parte  O'Neil,  1  B.  R.  677;  b.  c.  Lowell,  168;  Graham  v.  Pierson,  6 
Hill,  247. 

» In  re  S.  Brown,  3  B.  R.  584  ;  s.  c.  5  Ben.  1 ;  in  re  Vickery,  3  B.  R.  696; 
in  re  Crawford,  3  B.  R.  698;  b.  c.  1  L.  T.  B.  11  ;  b.  c.  8  L.  T.  B.  169;  in  re 
Stevens,  4  B.  R.  367;  s.  c.  4  Ben.  518;  b.  c.  2  L.  T.  B.  121 ;  in  re  Gallison 
et  al.  5  B.  R.  358;  s.  c.  2  L.  T.  B.  195;  Bradford  v.  Rice,  102  Mass.  472;  B. 
Monroe  v.  Upton^  50  N.  Y.  593 ;  8.  c.  6  Lans.  255 ;  in  re  Louis  H.  Rosey,  8. 
R.  509;  b.  c.  6  Ben.  507. 

*  In  re  Crawford,  8  B.  R.  698;  B.  c.  1  L.  T.  B.  211;  a.  c.  8  L.  T.  B.  169; 
Sanford  v.  Sanford,  12  B.  R.  565;  b.  c.  58  N.  Y.  67. 

*  In  re  Fortune,  2  B.  R.  662;  b.  c.  Lowell,  306 ;  in  re  C.  U.  Preston,  6  B. 
R.  545 ;  Gardner  v.  Cook,  7  B.  R.  346. 
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<;urred  after  the  filing  of  the  petition,  or  in  seizing  prop- 
erty which  was  not  liable  to  attachment  can  be  proved.^ 

If  the  bankrupt,  at  the  time  of  his  adjudication,  was 
liable  upon  any  bill  of  exchange,  promissory  note,  or  other 
obligation  in  respect  of  distinct  contracts,  as  a  member  of 
two  or  more  fii'ms  carrying  on  separate  and  distinct  trades, 
and  having  distinct  estates  to  be  wound  up  in  bankruptcy, 
or  as  a  sole  trader,  and  also  as  a  member  of  a  firm,  the 
circumstance  Ihat  such  firms  are,  in  whole  or  in  part,  com- 
posed of  the  same  individuals,  or  that  the  sole  contractor 
is  also  one  of  the  joint  contractors,  does  not  prevent  proof 
and  receipt  of  dividend  in  respect  to  such  distinct  con- 
tracts  against  the   estates  respectively  liable  upon  such 
contracts  (§  5074).     Considered  separately,  the  first  part 
of  this  provision  would  aflfbrd  strong  support  to  the  prop- 
osition that  the  term  sole  trader  is  used  in  a  technical 
sense,  but  the  whole  clause  must  be  construed  together, 
and  the  last  part  provides  thatt  he  circumstance  that  such 
firms  are  in  whole  or  in  part  composed  of  the  same  in- 
dividuals, or  that  the  sole  contractor  is  also  one  of  the 
joint  contractors,  shall  not  prevent  such  proo^  and  thus 
shows  that  the  term  sole  trader  is  not  used  in  a  technical 
sense,  and  that  its  meaning  was  intended  to  be  enlarged 
by  the  latter  part  of  the  clause.* 

The  proof  should,  if  possible,  be  made  by  the  claimant 
testifying  of  his  own  knowledge.  If  the  claim  has  been 
assigned  in  good  faith,  and  for  a  valuable  consideration,  the 
assignee  may  prove  it,  whether  the  assignment  was  made 
before  or  after  the  commencement  of  proceedings  in  bank- 
ruptcy, and  the  proof,  when  the  assignment  was  made  be- 
fore the  commencement  of  the  proceedings,  need  not  be 
accompanied  by  an  affidavit  of  the  assignor.^    The  indorsee 

*  In  re  C.  H.  Preston,  5  B.  R.  293. 

'  Emery  v.  Canal  Natl  Bank,  7  B.  R  217 ;  8.  c.  5  L.  T.  B.  419. 

•  In  re  Murdock,  3  B.  R.  146  ;  8.  o.  LoweU,  862 ;  8.  c.  2  L.  T.  B.  97 ;  in  re 
Fortune,  8  B.  R  312;  8.  c.  Lowell,  884;  in  re  Frank,  5  B.  R.  194;  s.  c.  5 
Ben.  164 ;  b.  c.  2  L.  T.  B.  188 ;  in  re  Strachan,  8  Blss.  181. 
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of  a  negotiable  note  may  prove  it,  although  the  indorse- 
ment was  made  after  the  bankruptcy  of  the  maker.^  The 
true  mode  of  proving  an  assigned  claim  is  for  the  holder 
himself  to  make  the  affidavit.^  Administrators,  executors, 
receivers,  and  other  persons  who  are  assignees  by  mere 
operation  of  law,  may  prove  in  the  same  manner  as  the 
parties  whom  they  represent  could  have  done.^  If  the 
assignment  occurred  after  the  commencement  of  proceed- 
ings in  bankruptcy,  the  usual  forms  should  be  changed  to 
suit  the  circumstances  of  the  case.*  The  claim  in  such 
case  must  also  be  supported  by  a  deposition  of  the  owner 
at  the  time  of  the  commencement  of  proceedings,  setting 
forth  the  true  consideration  of  the  debt,  and  that  it  is 
entirely  unsecured,  or  if  secured,  stating  the  security,  as  is 
required  in  proving  secured  claims.*^  The  proof  for  a  cor- 
poration may  be  made  by  its  president,  cashier,  or  treas- 
urer (§  5078).  If  its  officers  are  not  known  by  these 
names,  the  deposition  may  be  made  by  the  officer  whose 
duties  most  nearly  correspond  to  those  of  cashier  or  treas- 
urer.^ In  cases  where  the  claimant  is  absent  from  the 
United  States,  or  is  prevented  by  some  other  good  cause 
from  testifying,  the  proof  may  be  made  by  his  attorney  or 
duly  authorized  agent,  testifying  to  the  best  of  his  knowl . 
edge,  information,  and  belief,  and  setting  forth  his  means 
of  knowledge  (§  5078).  Proof  can  only  be  made  by  an 
agent  in  two  cases ;  first,  when  the  claimant  is  absent ; 
second,  when  he  is  prevented  by  some  good  cause  from 
testifying.  In  all  other  cases,  the  proof  must  be  made  by 
the  claimant  himself.  This  cause  is  to  be  proved  to  the 
satisfaction  of  the  judge  or  register  before  whom  the  debt 
is  offered  for  proof.     The  law  requires  the  oath  of  some 


'  Humphries  v.  Blight,  4  Dall.  370;  8.  c.  1  Wash.  44. 

'  In  re  Pease  et  al  6  B.  R.  173. 

» In  re  Republic  Ins.  Co.  8  B.  R.  197;  s  c.  3  Biss.  604. 

*  In  re  Murdock,  3  B.  R.  146 ;  s.  o.  Lowell,  362 ;  s.  c.  2  L.  T.  B.  97. 

"  Rule  XXXIV.  •  Rule  XXXIV. 
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person  having  knowledge,  and  the  creditor  himself  is  pre- 
sumed to  have  it ;  and  unless  he  is  absent  or  "in  some  way 
prevented  from  testifying,  no  one  can  do  so  for  him.^  The 
reason  why  the  deposition  is  not  made  by  the  claimant  in 
person  must  be  stated.*  Sickness  is  a  sufficient  excuse,** 
l3ut  not  mere  absence  from  the  State.'^  Where  the  claim  is 
held  by  a  firm,  an  agent  can  not  make  the  proof,  although 
one  partner  is  sick  and  the  other  is  out  of  the  State.*^  If 
an  ageut  has  personal  knowledge  of  all  the  facts  necessaiy 
to  make  the  proof,  and  the  creditor  has  no  knowledge  of 
the  matter  at  all,  the  former  may  prove  the  debt.*  One 
partner  may  make  the  proof  on  behalf  of  his  firm,''  but  it 
must  appear  in  the  deposition  on  oath  that  the  deponent 
is  a  member  of  the  firm.®  The  court  may  in  all  cases,  if  it 
shall  see  fit,  require  or  receive  further  pertinent  evidence, 
either  for  or  against  the  admission  of  a  claim  (§  5078). 

When  partners  are  adjudged  bankrupt,  the  result  is  or 
may  be  that  several  distinct  estates  are  to  be  administered 
in  that  proceeding.  Thus  there  may  be  the  estate  and 
debts  of  the  partnership  and  the  separate  estate  and  debts 
of  each  individual  included  in  the  partnership.  Proof  of 
a  debt  against  either  of  these  estates  ought  not  to  include 
or  be  joined  with  the  proof  of  a  debt  against  either  of  the 
others.  Two  distinct  debts  ao^ainst  different  estates  can 
not  be  included  in  one  proof  or  deposition.® 

The  statute  contains  conflicting  provisions  in  regard  to 
the  power  of  registers  to  take  proofs.  Among  the  general 
powers  granted  to  them,  is  the  power  to  take  proof  of 
debts  (§  4998).    The  statute  then  provides,  that  creditors 

*  In  re  H.  F.  Barnes,  Lowell,  560 ;  McKinsey  v.  Harding,  4  B.  R.  89 ;  in 
TC  William  Whyte,  9  B.  R.  267;  in  re  W.  A.  Saunders,  13  B.  R.  164. 

*  Rule  XXXIV.  » In  re  William  Whyte,  9  B.  R.  267. 

*  In  re  George  Jackson  et  al.  14  B.  R  449. 

*  In  re  WiUiam  Whyte,  9  B.  R.  267. 

*  In  re  Martin  Watrous  et  al.  14  B.  R.  258. 

'  In  re  Barrett,  2  B.  R.  588 ;  8.  c.  1  L.  T.  B.  144. 

*  Rule  XXXIV.  •  In  re  Walton  et  al.  1  Deady,  510. 
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residing  within  the  judicial  district  where  the  proceedings 
in  bankraptcy  are  pending,  shall  prove  their  debts  before 
one  of  the  registers  of  the  court,  or  before  a  commissioner 
of  the  circuit  court  within  said  district,  and  that  cred- 
itors residing  without  the  district,  but  within  the  United 
States,  may  prove  their  debts  before  a  register  in  bank- 
ruptcy, or  a  commissioner  of  a  circuit  court  in  the  judicial 
district  where  such  creditor  or  either  one  of  joint  creditors 
resides  (§  5076).  It  also  further  provides,  that  the  oath 
to  a  proof  of  debt  may  be  taken  in  any  district,  before 
any  register,  or  before  any  commissioner  of  the  circuit 
court,  authorized  to  administer  oaths  (§  5079).  As  this 
provision  is  the  last  expression  of  the  legislative  intent, 
it  will  probably  be  deemed  to  be  paramount,  and  to  over- 
rule the  others  so  far  as  it  conflicts  with  them.  A  notary 
public  may  also  take  proof  of  debts,^  but  a  justice  of  the 
peace  can  not.*  If  the  creditor  is  in  a  foreign  country,  the 
proof  may  be  taken  before  any  minister,  consul  or  vice- 
consul  of  the  United  States  (§  5079).  Proofs  taken  be- 
fore a  notary,  must  be  certified  by  him,  and  attested  by 
his  signature  and  official  seal.^  The  requisites  of  a  notarial 
seal  are  determined  by  the  law  of  the  locality  from  which 
he  derives  his  authority.  In  the  absence  of  legislation  an 
official  seal  need  not  contain  the  name  of  the  official  whose 
seal  it  purports  to  be.  An  impression  on  the  paper 
directly,  or  on  wax  or  wafer  attached  thereto,  made  by 
the  official  as  and  for  his  seal,  is  entitled  to  judicial  sanc- 
tion as  evidence  of  the  official  character  of  the  individual 
who  signs  the  jurat,  and  the  presumption  is  that  the  seal 
is  his  official  seal.*  Proofs  taken  before  a  commissioner  are 
subject  to  revision  by  the  register  of  the  court  (§  5076). 
In  no  case  can  the  proof  be  taken  by  the  creditor  before 
an  officer  who  acts  as  his  attorney  in  the  matter.* 

»  Act  of  22  June,  1874,  §  20.  "  In  re  Strauss,  2  B.  R,  48. 

•  Act  Qf  22  June,  1874,  §  20. 

*  In  re  Wm.  W.  Philips,  14  B.  R  219;  ride  in  re  Henry  Nebe,  11  B.  R. 
289.  '  In  re  Henry  Nebe,  11  B.  R  289. 
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To  entitle  a  claimant  against  the  estate  of  a  bankrupt 
to  have  his  demand  allowed,  it  must  be  verified  by  a 
deposition  in  writing,  on  oath  or  solemn  affirmation,  before 
the  proper  register  or  commissioner  or  other  officer,  setting 
forth  the  demand;  the  consideration  thereof;  whether  any 
and  what  securities  are  held  therefor;  and  whether  any  and 
what  payments  have  been  made  thereon;  that  the  sum 
claimed  is  justly  due  from  the  bankrupt  to  the  claimant ; 
that  the  claimant  has  not,  nor  has  any  other  person  for 
his  use,  received  any  security  or  satisfaction  whatever, 
other  than  that  by  him  set  forth ;  that  the  claim  was  not 
'procured  for  the  purpose  of  influencing  the  proceedings  in 
bankraptcy ;  and  that  no  bargain  or  agreement,  express 
or  implied,  has  been  made  or  entered  into,  by  or  on  behalf 
of  such  creditor,  to  sell,  transfer,  or  dispose  of  the  claim, 
or  any  part  thereof,  against  such  bankrupt,  or  take  or 
receive,  directly  or  indirectly,  any  money,  property  or  con- 
sideration whatever,  whereby  the  vote  of  such  creditor,  or 
any  other  person  in  the  proceedings,  is  or  shall  be  in  any 
way  affected,  influenced,  or  controlled.  And  no  claim  can 
be  allowed  unless  all  the  statements  set  forth  in  such 
deposition  appear  to  be  true  (§  5077).^ 

The  deposition  must  be  in  accordance  with  the  pre- 
scribed form  as  adapted  to  the  character  of  the  claimant.* 
The  proof  is  neither  a  deposition  nor  an  affidavit,  as 
known  in  the  ordinary  practice  of  the  law.  It  is  the  re- 
sult of  an  examination  made  by  a  duly  authorized  officer. 
In  no  other  court  of  justice  is  such  testimony  required  for 
the  due  proof  of  any  debt ;  and  it  is  evident  that  Congress 
intended  that  the  court  and  its  officers  should,  by  a  careful 
examination  of  the  creditor,  purge  his  conscience  and  as- 
certain the  real  nature  of  his  claim,  and  that  no  fraud  or 
combination,  either  for  or  against  the  bankrupt,  exists.* 
The  proof  should  be  made  without  protest,  qualification 

'  In  re  Straass,  2  B.  R.  48.  *  Forms  Nos.  21,  22,  23,  24  and  25. 

*  In  re  Strauss,  2  B.  R  48. 
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or  reservation.^  It  should  set  forth  the  name  and  residence 
of  the  affiant,  and  the  place  at  which  it  is  taken.  It  must 
also  give  at  least  one  fall  Christian  name  of  the  creditor 
as  well  as  his  surname.*  At  the  time  of  making  the  proof 
the  creditor  should  produce  the  proper  evidence  of  his 
debt,  or  a  copy  thereof,  whether  the  same  consists  of  a 
note,  agreement,  bond,  or  account.^  If  it  is  an  account, 
an  itemized  bill  should  be  produced.  If  a  note  is  merged 
in  a  judgment  it  need  not  be  produced.*  These  evidences 
of  debt  are  commonly  marked  as  exhibits,  identified  by 
the  signature  of  the  officer  taking  the  proof,  and  affixed 
to  the  deposition.  The  deposition  to  prove  a  debt  exist- 
ing in  open  account  must  also  state  when  the  debt  became 
or  will  become  due,  and  if  it  consists  of  items  maturing 
at  different  dates,  the  average  due  date  must  be  stated,  in 
default  of  which  it  is  not  necessary  to  compute  interest 
upon  it.  Air  such  depositions  must  contain  an  averment 
that  no  note  has  been  received  for  such  account,  nor  any 
judgment  rendered  thereon.*^  If  the  claim  has  been  as- 
signed, the  proof  should  set  forth  the  date  and  facts  of 
.  the  transfer,  and  the  name  of  the  original  creditor.^  The 
defense  of  the  statute  of  limitations  need  not  be  antici- 
pated, for  the  defense  must  be  set  up  affirmatively  by  the 
party  relying  on  it.*^  The  claimant  can  not  determine  the 
amount  of  interest  for  himself,  but  must  furnish  the  data^ 
so  that  the  computation  may  be  made  by  the  register. 
The  consideration  of  the  demand  must  be  set  forth 
(§  5077),  but  what  statement  of  the  consideration  is  suf- 
ficient to  meet  the  requirements  of  the  law  can  hardly  be 

*  Dutton  V.  Freeman,  5  Law  Rep.  447. 

^  In  re  William  H.  Valentine,  12  B.  R.  389;  s.  c.  4  Biss.  317. 
■  In  re  Northern  Iron  Company,  14  B.  R.  356. 

*  In  re  Knoepfel,  1  B.  R.  70 ;  s.  c.  1  Ben.  398. 

*  Rule  XXXIV. 

*  In  re  Fortune,  3  B.  R.  312;  s.  c.  Lowell,  384;  s.  c.  2  L.  T.  B.  99. 
'  In  re  Knoepfel,  1  B.  R.  70;  s.  c.  1  Ben.  398. 

*  In  re  Port  Huron  Dry  Dock  Co.  14  B.  R.  253. 
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considered  a  settled  question  yet.  There  is  a  considera- 
tion in  law,  and  a  consideration  in  fact.  Thus,  a  judg- 
ment duly  rendered  in  a  State  court  can  not  be  impeached 
collaterally,  nor  can  the  consideration  upon  which  it  is 
founded  be  inquired  into  in  the  absence  of  fraud.^  An 
instrument  under  seal  always  always  imports  a  considera- 
tion, and  a  promissory  note  is  always  prima  fads  evi- 
dence of  a  consideration.  How  far  the  statute  intended 
to  set  aside  and  reject  these  general  principles  of  law  is  a 
question  of  no  little  importance.  It  is  true  that  it  purges 
the  conscience  of  the  claimant,  and  requires  full  disclos- 
ures ;  but,  in  regard  to  the  consideration,  it  simply  says 
that  it  shall  be  set  forth,  without  declaring  what  state- 
ment shall  be  deemed  a  compliance  with  the  statute.  The 
whole  question  turns  upon  the  meaning  and  definition  of 
the  tenn  consideration,  as  used  in  the  statute.  It  has, 
however,  been  held  that  a  proof  of  a  note  which  did  not 
state  the  consideration  was  defective,*  and  that  a  state- 
ment that  the  consideration  was  goods  sold  and  delivered, 
without  setting  forth  date,  items,  and  kind  of  goods,  was 
insufficient.^  The  proof  of  a  claim  for  contribution  by  a 
partner  must  set  forth  the  amount  paid  by  him  for  the 
debt  on  account  of  which  the  claim  is  made.*  The  as- 
siornee  of  a  chose  in  action  must  state  the  consideration 
that  passed  between  the  original  parties.*^  But  the  holder 
of  a  promissory  note  who  took  it  for  value  in  good  faith 
before  the  maturity  thereof,  need  only  state  the  considera- 
tion which  he  gave  for  it.* 

In  all  cases  of  mutual  debts  or  mutual   credits   be- 


*  McKinsey  et  al.  v.  Harding,  4  B.  R.  39;    ex  parte  O'Neil,  1  B.  R.  677; 
s.  c.  Lowel],  163;  Bhaflfer  v.  Fritchery  &  Thomas,  4  B.  R.  548. 

•  In  re  Loder,  8  B.  R.  655;  s.  c.  4  Ben.  125;   in  re  Jaycox  &  Green,  7  B. 
R.  803 ;  in  re  Lake  Superior  S.  C.  R.  R.  &  I.  Co.  7  B.  R,  376. 

•  In  re  Elder,  3  B.  R.  670  ;  s.  c.  1  Saw.  78;   in  re  Port  Huron  Dry  Dock 
Co.  14  B.  R.  258 ;  in  re  Northern  Iron  Co.  14  B.  R.  856. 

*  In  re  E.  R.  Stephens,  6  B.  R.  633 ;  s.  c.  3  Biss.  387. 

*  In  re  Lake  Superior  S.  C.  R.  R.  &  L  Co.  10  B.  R.  76. 

•  In  re  Lake  Superior  S.  C.  R.  R.  &  L  Co.  10  B.  R.  76. 
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tween  the  parties,  the  account  between  them  must  be 
stated,  and  one  debt  set  off  against  the  other,  and  the 
balance  only  can  be  allowed  or  paid ;  but  no  set-off  can 
be  allowed  in  favor  of  any  debtor  to  the  bankrupt  of  a 
claim  in  its  nature  not  provable  against  the  estate ;  or  of 
a  claim  purchased  by  or  transferred  to  him  after  the  filing 
of  the  petition  (§  5073) ;  or  in  cases  of  compulsory  bank- 
ruptcy, after  the  act  of  bankruptcy  upon  or  in  respect  of 
which  the  adjudication  shall  be  made,  and  with  a  view  of 
making  such  set-off.^  The  term  mutual  credits  is  more 
comprehensive  than  the  term  mutual  debts  in  the  statutes 
relating  to  set-off.  The  term  credit  is  synonymous  with 
trust,  and  the  trust  or  credit  need  not  be  of  money  on 
both  sides ;  but  if  one  party  intrusts  another  with  goods 
or  value,  it  will  be  a  case  of  mutual  credit.  Therefore,  a 
creditor  who  at  the  time  of  the  bankruptcy  had  in  his 
hands  goods  or  chattels  with  a  power  of  sale,  or  cTioaes  in 
action  with  a  power  of  collection,  may  sell  the  goods  or 
collect  the  claims,  and  set  them  off  against  the  debt  the 
bankrupt  owes  him.*  An  acceptor  of  a  bill  of  exchange 
who  has  received  goods  from  the  drawer  after  the  accept- 
ance, and  converted  them  into  money  before  his  bank- 
ruptcy, is  entitled  to  set  off  the  amount  so  received  against 
the  bill  of  exchange,  although  it  did  not  become  due  until 
after  the  bankruptcy.  The  term  "  credits,"  however,  are 
only  such  as  must,  in  their  very  nature,  terminate  in  cross- 
debts;  as,  where  a  debt  is  due  from  one  party,  and  credit 
given  by  him  to  the  other,  for  a  sum  of  money  payable  at 
a  future  day,  and  which  will  then  become  a  debt;  or 
when  there  is  a  debt  on  one  side,  and  a  delivery  of  prop- 
erty, with  directions  to  turn  it  into  money,  on  the  other. 
But  where  there  is  a  mere  deposit  of  property,  without 
authority  to  turn  it  into  money,  no  debt  can  ever  arise 


»  Act  of  22  June,  1874,  §  6. 

"  In  re  Dow  et  al.  14  B.  R.  307  ;  in  re  Farnsworth,  Brown  &  Co.  14  B.  R. 
148 ;  B.  c.  6  Bias.  224. 
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out  of  it,  and,  therefore,  it  is  not  a  credit  within  the 
meaning  of  the  statute.^  The  debt  must  be  mutual  and 
existing  in  the  same  right.  Thus  a  claim  by  a  firm 
against  the  bankrupt  can  not  be  set  off  against  a  demand 
of  the  bankrupt  upon  one  of  the  partners.*  A  joint  ob- 
ligation of  all  the  partners  can  not  be  set  off  against  a 
demand  of  the  firm  against  the  creditor.'^  A  debt  which 
is  not  yet  due  may  be  set  off  against  one  which  is  already 
due.*  A  mere  claim  for  unliquidated  damages  can  not  be 
set  off  against  the  demand  of  a  creditor  until  it  has  been 
put  into  the  shape  of  a  debt.^  A  loss  upon  a  policy  of 
insurance  may  be  set  off  against  an  indebtedness  for 
money  borrowed  from  the  insurance  company,*  or  for 
money  deposited  with  the  holder  as  a  banker.''  A  party 
has  the  right  to  have  his  credit  for  a  deposit  in  a  bank- 
rupt bank  set  off  against  his  indebtedness  as  indorser 
upon  a  note  held  by  the  bank  and  duly  protested.®  A 
stockholder  in  an  insurance  company  can  not  set  off  a 
claim  upon  a  policy  held  by  him  against  his  liability  for 
a  subscription  to  its  stock.^  Nor  can  the  treasurer  of  the 
company  set  off  a  claim  upon  a  policy  held  by  him 
against  his  liability  for  the  funds  in  his  hands.^®  A  prov- 
able  debt,  transferred  before  the  filing  of  the  petition  in 
a  voluntary  case,  or  before  notice  of  the  act  of  bank- 


1  ri. 


Catlin  V.  Foster,  3  B.  R.  540 ;   s.  c.  1  Saw.  37 ;    s.  €.  1  L.  T.  B.  192 ;  ex 
parte  Caylus  et  al.  Lowell,  650 ;  Murray  v.  lUggs,  15  Johns.  571. 

»  Hitchcock  V.  Rollo,  4  B.  R.  690 ;   8.  c.  3  Bias.  276  ;  Gray  v.  Rollo,  9  B. 
R.  337 ;  8.  c.  18  Wall.  629. 

» Forsyth  v.  Woods,  5  B.  R.  78;  8.  c.  11  WaU.  484. 

•  In  re  City  Bank,  6  B.  R.  71 ;  Drake  v.  RoUo,  4  B.  R.  689 ;  8.  c.  3  Biss. 
273. 

•  In  re  Orne,  1  B.  R.  57;  8.  c.  1  Ben.  361. 

•  Drake  v.  Rollo,  4  B.  R.  689 ;  8.  c.  3  Biss.  273. 

^  Scammon  y.  Kimball,  13  B.  R.  445 ;  s.  c.  8  B.  R.  337 ;  s.  c.  5  Biss.  431 ; 
8.  c.  6  L.  T.  B.  424. 

•  Winslow  V.  Bliss,  8  Lans.  220;  Marks  v.  Barker,  1  Wash.  178. 

•  Sawyer  v.  Hoag,  9  B.  R.  145  ;  8.  c.  8  Biss.  293;  s.  c.  17  Wall.  610; 
Scammon  y.  Kimball,  8  B.  R.  837 ;  8.  c.  13  B.  R.  445 ;  8.  c.  5  Biss.  431 ; 
Jenkins  y.  Armour,  14  B.  R.  276. 

'*  Scamon  y.  Kimmball,  8  B.  R.  337 ;  a.  c.  1  B.  R.  445 ;  s.  c.  5  Biss.  431. 
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ruptcy  in  respect  to  which  the  adjudication  was  made  in 
an  involuntary  case,  may  be  set  off,  although  the  object 
and  effect  of  the  transfer  is  to  defeat  the  operation  of  the 
statute  by  enabling  a  creditor  to  obtain  full  satisfaction 
of  his  demand  by  selling  his  claim  to  a  debtor  of  the 
bankrupt,  to  be  used  as  a  set-off.^  If  the  transfer  is 
merely  nominal,  the  holder  is  deemed  to  be  a  trustee  for 
the  owner,  and  can  not  set  the  claim  off  against  a  debt 
due  by  him.*  K  the  assignment  of  a  chose  in  action^ 
which  is  not  negotiable,  does  not  enable  the  holder  to  sue 
thereon  in  his  own  name,  it  is  not  a  mutual  debt  or  credit 
in  his  hands,  so  as  to  be  a  matter  of  set-off.* 

If  the  bankrupt  is  liable  for  unliquidated  damages 
arising  out  of  any  contract  or  promise,  or  on  account  of 
any  goods  or  chattels  wrongfully  taken,  converted  or  with- 
held, the  court  may  cAuse  such  damage  to  be  assessed  in 
such  mode  as  it  may  deem  best,  and  the  sum  so  assessed 
may  be  proved  against  the  estate  (§  5067).  But  the 
claim  can  not  be  proved  until  the  damages  are  assessed, 
and  it  is  incumbent  upon  the  creditor  to  make  a  special 
application  for  such  assessment.^ 

K  the  bankrupt  is  bound  as  a  drawer,  indorser,  surety, 
bail,  or  guarantor  upon  any  bill,  bond,  note,  or  any  other  ^ 
specialty  or  contract,  or  for  any  debt  of  another  person, 
and  his  liability  has  not  become  absolute  until  after  the 
adjudication  of  bankruptcy,  the  creditor  may  prove  the 
same  after  such  liability  has  become  fixed,  and  before  the 
final  dividend  has  been  declared  (§  5069). 

In  all  cases  of  contingent  debts  and  contingent  liabili- 
ties contracted  by  the  bankrupt,  and  not  otherwise  pro- 


'  In  re  City  Bank,  6  B.  R.   71 ;   Hovey  v.  Home  Ins.  Co.  10  B.  R.  224 ; 

8.  c.  13  A.  L.  Reg.  611 ;   contra,  Hitchcock  v.  Rollo,  4  B.  R.  690;   s.  c.  3 
Biss.  270. 

'  In  re  Lane,  Brett  &  Co.  13  B.  R.  43. 

»  Rollins  V.  Twitchell,  14  B.  R.  201. 

*  In  re  Clougb,  2  B.  R.  151 ;  s.  c.  2  Ben.  508 ;  in  re  W.  Fleming  Smith,  6 
Ben.  187. 
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vided  for,  the  creditor  may  make  claim  therefor,  and 
have  his  claim  allowed,  with  the  right  to  share  in  the 
dividends,  if  the  contingency  happens  before  the  order  for 
the  final  dividend ;  or  he  may  at  any  time  apply  to  the 
court  to  have  the  present  value  of  the  debt  or  liability  as- 
certained and  liquidated,  which  must  then  be  done  in  such 
manner  as  the  court  shall  order,  and  he  will  be  allowed  to 
prove  for  the  amount  so  ascertained  (§  506  S).  Any  per- 
son liable  as  bail,  surety,  guarantor,  or  otherwise,  for  the 
bankrupt,  who  has  paid  the  debt  or  any  part  thereof  in 
discharge  of  the  whole,  is  entitled  to  prove  such  debt,  or 
to  stand  in  the  place  of  the  creditor  if  he  has  proved  the 
same,  although  such  payments  were  made  after  the  pro- 
ceedings in  bankruptcy  were  commenced.  And  any  per- 
son so  liable  for  the  bankrupt,  and  who  has  not  paid  the 
whole  of  such  debt,  but  is  still  liable  for  the  same  or  any 
part  thereof,  may,  if  the  creditor  fails  or  omits  to  prove 
such  debt,  prove  the  same  either  in  the  name  of  the  cred- 
itor or  otherwise  as  may  be  provided  by  the  rules,  and 
subject  to  such  regulations  and  limitations  as  may  be  es- 
tablished by  such  rules  (§  5070).  The  claims  of  persons 
contingently  liable  for  the  bankrupt  may  be  proved  in  the 
name  of  the  creditor  when  known  by  the  party  contin- 
gently liable.  When  the  name  of  the  creditor  is  unknown, 
such  claims  may  be  proved  in  the  name  of  the  party  con- 
tingently liable,  but  no  dividend  can  be  paid  upon  such 
claim  except  upon  satisfactory  proof  that  it  will  diminish 
pro  tanto  the  original  debt.^ 

When  a  claim  is  presented  for  proof  before  the  election 
of  an  assignee,  and  the  judge  or  register  entertains  doubts 
of  its  validity  or  of  the  right  of  the  creditor  to  prove  it, 
and  is  of  opinion  that  such  validity  or  right  ought  to  be 
investigated  by  the  assignee,  he  may  postpone  the  proof 
of  the  claim  until  the  assignee  is  chosen  (§  5083).     The 


»  Rule  XXXIV. 
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register  has  full  power  to  administer  oaths  in  all  proceed- 
ings before  him  (§  4998),  and  should  not  allow  any  claim 
unless  it  is  satisfactory.  He  may,  therefore,  take  testi- 
mony in  regard  to  any  claim  that  is  tendered  for  proof, 
and  should  investigate  it  if  it  is  disputed.  He  ought  not 
to  allow  it  simply  because  the  creditor  swears  to  it.^  Any 
creditor  may  serve  a  notice  upon  him  protesting  against 
the  proof  of  any  claims  by  certain  persons,  and  requesting 
to  be  notified  if  such  persons  should  tender  their  claims 
for  proof.*  The  bankrupt  may  also  object  to  the  proof  of 
a  claim,  and  may  offer  to  be  sworn  in  regard  to  it.^  In 
order  to  justify  the  postponement  of  the  proof  of  a  claim, 
it  is  not  necessary  that  the  register  shall  be  satisfied,  or 
have  before  him  positive  evidence  that  the  claim  is  invalid 
or  that  the  creditor  has  no  right  to  prove  it.  It  is  suffi- 
cient if  he  has  a  reasonable  substantial  doubt  upon  the 
question,  but  this  doubt  must  result  from  a  judicial  con- 
sideration of  it.  He  therefore  can  not  postpone  a  claim 
upon  a  mere  objection,  but  must  give  the  creditor  an 
opportunity  to  explain  any  suspicion  that  may  be  excited.* 
A  reasonable  doubt  arises  within  the  meaning  of  the 
statute  when  the  claim  is  not  susceptible  of  a  ready  and 
simple  explanation.*  Claims  of  a  questionable  character 
and  in  dispute ;  *  the  claim  of  a  creditor  who  has  accepted 
a  preference  which  he  does  not  offer  to  surrender;^  a 
claim  which  is  not  stated  in  items  and  does  not  appear 
upon  the  bankrupt's  schedules;'   the  claim  of  a  stock- 


*  In  re  Ome,  1  B.  R.  57;  8.  c.  1  Ben.  861 ;  in  re  Lake  Superior  S.  C.  R.  R 
<fe  I.  Co.  7  B.  R.  376 ;  in  re  Herman  et  al.  3  B.  R.  618  ;  8.  c.  4  Ben.  126 ;  in  re 
Noble,  3  B.  R.  96 ;  s.  c.  3  Ben.  832 ;  in  re  Bartnsch,  9  B.  R.  478. 

*  In  re  J.  O.  Smith,  1  B.  R.  243;  8.  c.  2  Ben.  118. 
» In  re  Ome,  1  B.  R.  57;  s.  c.  1  Ben.  861. 

*  In  re  George  Jackson,  14  B.  R.  449 ;  in  re  Northern  Iron  Company,  14 
B.  R.  356. 

*  In  re  Northern  Iron  Company,  14  B.  R.  366. 

*  In  re  Jones,  2  B.  R.  59. 

'  In  re  Herman  et  al.  8  B.  R.  618;  s.  c.  4  Ben.  126;  in  re  Sterens,  4  B.  R 
367  ;  8.  c.  4  Ben.  513;  8.  c.  2  L.  T.  B.  121 ;  in  re  Walton  et  al.  1  Dcady,  442. 

« In  re  Elijah  Milwain,  12  B.  R.  858. 
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holder  when  the  coi-poration  is  bankrupt,  if  it  is  sus- 
picious ;  ^  and  of  a  creditor  who  has  accepted  a  conveyance 
contrary  to  the  bankrupt  law,  whiqh  he  does  not  abandon,* 
should  be  postponed.  But  the  claim  of  a  creditor  who 
has  merely  declared  verbally  that  he  was  satisfied  with  a 
conveyance  made  for  the  benefit  of  himself  and  others, 
without  any  knowledge,  at  the  time  of  such  declaration, 
of  any  facts  that  made  the  conveyance  a  fraud  upon 
the  statute,  may  be  allowed  to  be  proved.^  A  claim 
which  has  been  postponed  may  be  proved  after  the  elec- 
tion of  an  assignee,  in  the  same  manner  as  if  it  had  not 
been  previously  tendered  for  j)roof  *  The  power  to  post- 
pone a  claim  must  always  be  exercised  in  subordination 
to  the  provision  of  the  statute  which  requires  that  any 
issue  of  law  or  fact  raised  and  contested  by  a  party  to  the 
proceedings  before  him,  shall  be  adjourned  into  court  for 
decision.^  When  a  creditor  objects  to  the  postponement 
of  a  claim,  he  should  have  the  objection  entered  and  the 
question  certified  before  any  further  action  transpires  be- 
fore the  register.* 

There  are  two  clauses  in  regard  to  the  proof  of  the 
claims  of  parties  who  have  received  a  preference  contrary 
to  the  provisions  of  the  statute.  The  first  is,  that  any 
person  who  has  accepted  any  preference,  having  reasonable 
cause  to  believe  that  the  same  was  made  or  given  by  the 
debtor  contrary  to  any  provision  of  the  statute,  can  not 
prove  the  debt  or  claim  on  account  of  which  the 
preference  was  made  or  given,  nor  can  he  receive  any 
dividend  therefrom  until  he  has  first  surrendered  to  the 


'  In  re  Lake  Superior  S.  C.  R.  R.  &  I.  Co.  7  B.  R.  876 ;  in  re  Northern 
Iron  Co.  14  B.  R.  856. 

*  In  re  Chamberlain  et  al.  8  B.  R.  710. 
'  In  re  Chamberlain  et  al.  8  B.  R  710. 

*  In  re  Herman  et  al.  8  B.  R.  649. 

*  In  re  Jackson  et  al.  14  B.  R.  449 ;  in  re  Bogert  et  al.  2  B.  R.  485 ;  s.  c. 
38  How.  Pr.  Ill ;  in  re  Clark  &  Binninger,  6  B.  R.  202. 

*  In  re  George  Jackson,  14  B.  R  449. 
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assignee  all  property,  money,  benefit,  or  advantage  re- 
ceived by  him  under  such  preference  (§  5084).  The 
second  is,  that  when  an)'^  person  receiving  a  payment  or 
conveyance  has  reasonable  cause  to  believe  that  the 
debtor  is  insolvent,  and  knows  that  a  fraud  on  the  statute 
is  intended,  he  shall  not,  if  a  creditor,  in  cases  of  actual 
fraud  on  his  part,  be  allowed  to  prove  for  more  than  a 
moiety  of  his  debt,  and  this  limitation  on  the  proof  of 
debts  shall  apply  to  cases  of  voluntary  as  well  as  involun- 
tary bankruptcy.^  As  this  last  act  repeals  all  acts  incon- 
sistent therewith,  this  second  clause  will  prevail  over  the 
first,  so  far  as  there  is  any  conflict  between  them.  Both 
clauses  relate  to  a  penalty  for  a  particular  act,  and  the 
character  of  the  penalty  and  the  circumstances  under 
which  it  may  be  imposed,  must  be  determined  by  the  last 
clause.  By  that,  the  penalty  is  limited  to  cases  of  actual 
fraud,  but  as  the  law  now  requires  that  a  creditor  shall 
know  that  a  payment  or  conveyance  is  intended  as  a 
fraud  on  the  statute  in  order  to  render  it  void,  every 
preference  which  is  liable  to  be  set  aside  will  be  a  case 
of  actual  fraud.  The  act  may  therefore  be  construed  to 
mean  that  a  creditor  who  has  received  a  payment  or  con- 
veyance, having  reasonable  cause  to  believe  that  the  debtor 
was  insolvent,  and  knowing  that  a  fraud  on  the  statute 
was  intended,  shall  not  be  allowed  to  prove  for  more  than 
a  moiety  of  his  debt  unless  he  surrenders  such  payment  or 
conveyance.^  He  can  not  prove  for  even  a  moiety  of  his 
debt  so  long  as  he  retains  his  preference  ;  ®  but  the  intent 
of  the  statute  seems  to  be  that  he  may  surrender  and  prove 

'  Act  of  23  June,  1874,  §  12. 

^  In  re  Princeton,  1  B.  R.  618  ;  s.  c.  2  Biss.  116  ;  s.  c.  1  L.  T.  B.  125  ;  in 
re  Colman,  2  B.  R.  568 ;  in  re  Walton  et  al  4  B.  R.  467 ;  s.  c.  1  Deadv,  598 ; 
8.  c.  1  L.  T.  B.  162 ;  Richter's  Estate,  4  B.  R.  221 ;  s.  c.  1  Dillon,  644^  in  re 
Scott  &  McGarty,  4  H.  R.  414 ;  in  re  Kipp,  4  B.  R.  693;  s.  c.  1  L.  T.  B.  246; 
s.  c.  4  L.  T.  B.  60;  in  re  Hunt  &  Hornell,  5  B.  R.  433 ;  Hood  v.  Karper,  5 
B.  R.  358;  s.  c.  8  Phila.  160;  s.  c.  2  L.  T.  B.  201 ;  in  re  Reece  &  Brother,  2 
Bond,  359 ;  in  re  E.  R.  Stephens,  6  B.  R.  533 ;  s.  c.  3  Biss.  387 ;  in  re  Walton 
et  al.  1  Deady,  442;  in  re  John  T.  Drummond,  4  Biss.  149. 

'  in  re  Cramer,  13  B.  R  225. 
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for  the  whole  of  his  debt/  or  await  the  result  of  litigation 
and  prove  for  a  moiety  after  a  recovery  against  him. 
It  also  appears  to  be  the  intent  of  the  statute  that  a  pre- 
fen-ed  creditor  in  all  other  cases  than  those  of  actual  fraud 
may  prove  his  debt  even  after  a  recovery.  It  has,  how- 
ever, been  held  that  a  mere  preference  is  not  an  actual 
fraud.* 

The  next  question  is,  when  is  a  preference  contrary  to 
the  provisions  of  the  statute  ?  There  must  be  a  preference 
in  fact,  an  advantage  over  other  creditors.  When  there  is 
a  preference,  the  conditions  requisite  on  the  part  of  the 
creditor  are,  that  he  shall  have  reasonable  cause  to  believe 
that  the  debtor  is  insolvent,  and  know  that  the  payment 
or  transfer  is  made  in  fraud  of  the  provisions  of  the  stat- 
ute. The  requirement  in  regard  to  the  insolvency  of  the 
debtor  is  not  knowledge,  but  a  reasonable  cause.  A 
reasonable  cause  is  such  a  cause  as  would,  under  all  the 
circumstances  of  the  case,  lead  a  man  of  ordinary  iutelli- 
gence  to  the  required  belief.^  Insolvency,  in  its  general 
and  popular  sense,  denotes  the  insufficiency  of  the  entire 
property  and  assets  of  an  individual  to  pay  his  debts,  but 
as  applied  to  traders  and  merchants  it  means  an  inability 
to  pay  debts,  as  they  mature  in  the  ordinary  course  of 
business,  in  that  which  is  a  legal  tender  according  to  law ; 
and  a  fraud  on  the  statute  means  a  conveyance  or  payment, 
contrary  to  its  provisions.*  Of  course,  every  man  must  be 
presumed  to  intend  the  necessary  consequences  of  his  own 
actd,  and  when  there  has  been  a  preference  in  fact  given 
by  a  debtor,  at  a  time  when  he  was  actually  insolvent, 
and  did  not  honestly  believe  that  he  could  continue  in 
business,  the  law  conclusively  presumes  that  a  preference 
was  intended.  Unless  all  of  these  requirements  of  the  stat- 
ute concur,  the  preference  is  valid.   If,  however,  they  all  con- 


*  In  re  John  Riorden,  14  B.  R.  832. 

*  In  re  John  Riorden,  14  B.  R.  833.  '  Scammon  v.  Cole,  5  B.  R.  257. 

*  Toof  V.  Martin,  6  B.  R.  49;  s.  c.  13  Wall.  40. 
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cur,  there  is  still  another  requirement ;  it  must  be  made 
within  the  prescribed  time.  Independently  of  the  statute 
the  payment  of  an  honest  debt  is  valid ;  it  is  invalid  only 
when  it  comes  within  all  the  requirements  of  the  statute.  In 
many  cases,  it  has  simply  been  assumed,  withoiit  comment 
or  discussion,  that  four  months  was  the  limit  in  a  case  of 
voluntary  bankruptcy,  and  six  months  was  the  limit  in  a 
case  of  involuntary  bankruptcy,  thus  making  a  distinction 
between  the  two  cases.  The  limitation  of  six  months, 
however,  contained  in  the  twelfth  section  of  the  act  of 
June  22,  1874,  applies  only  to  the  period  within  which 
petitions  may  be  filed  to  have  the  debtor  declared  bank- 
rupt, and  is  almost  in  express  terms  limited  to  that  sub- 
ject alone.^  There  is  a  provision  that  such  property  or 
money,  so  conveyed  or  transferred  contrary  to  the  act, 
may  be  recovered ;  but  the  mode  and  manner  of  recovery 
are  provided  for  in  the  section  5128.  In  the  latter  section, 
the  whole  subject  of  such  recoveries  is  elaborately  pro- 
vided for,  and  its  terms  are  applicable  equally  to  all  cases 
in  bankruptcy,  whether  voluntary  or  involuntary.  It  is 
not  limited  or  restricted,  either  expressly  or  impliedly,  to 
cases  of  voluntary  bankruptcy.  As  these  sections,  in  re- 
lation to  the  subject  of  such  recoveries,  are  in  pari  ma- 
teria^  they  should  be  construed  together,  and  all  the  con- 
ditions, prohibitions,  and  limitations  contained  in  one  may 
be  applied  to  the  other,  when  not  inconsistent  with  its 
provisions.^  Even  though  the  limitation  of  six  months, 
contained  in  the  latter  section,  were  less  clearly  limited  to 
the  period  within  which  petitions  might  be  filed  against  a 
debtor,  yet  the  two  sections  taken  together  would  show 
that  it  had  no  application  to  a  recovery  of  the  property 
or  money.     A  mere  preference,  therefore,  which  has  stood 


*  In  re  Tonkin  &  Trewartha,  4  B.  R.  52;  s.  c.  1  L.  T.  B.  232 ;  s.  c.  3  L. 
T.  B.  221;  Collins  V.  Gray,  4  B.  R.  631;  s.  c.  8  Blatoh.  483. 

""  In  re  Tonkin  &  Trewartha,  4  B.  R.  52 ;  s.  c.  1  L.  T.  B.  232 ;  s.  c.  3  L.  T. 
B.  221. 
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for  four  months  in  cases  of  voluntary  bankruptcy,  or  two 
months  in  cases  of  involuntary  bankruptcy,  will  be  valid 
as  against  all  the  world.^ 

If  the  preference  has  stood  for  four  months  or  two 
months,  as  the  case  may  be,  the  creditor  may  prove  his 
debt  without  making  a  surrender  of  his  preference  in  a 
case  either  of  voluntary  or  of  involuntary  bankruptcy. 
If  it  has  not  stood  for  the  required  time,  and  falls  within 
the  requirements  of  the  statute,  then  he  can  not  in  case  of 
actual  fraud  prove  for  more  than  a  moiety  of  the  claim 
without  surrendering  it.  But  the  term  surrender  implies 
some  voluntary  act  on  the  part  of  the  creditor ;  and  when 
the  return  of  the  money  or  property  is  compulsory,  it  is 
not  a  surrender.  Consequently,  there  can  be  no  surrender 
after  a  recovery  in  an  action  brought  by  the  assignee. 
There  may  be  a  surrender  at  any  time  before  judgment.^ 
If  the  case  is  tried  before  the  court  without  the  aid  of  a 
jury,  the  creditor  may  surrender  after  the  announcement 
of  the  opinion  of  the  court,  and  before  the  entry  of  the 
judgment,  where  there  is  nothing  more  than  a  constructive 
fraud.*  After  judgment  is  rendered,  there  can  be  no  sur- 
render. A  compliance  with  the  judgment  is  simply  made 
by  force  of  the  recovery.*  A  creditor  who  is  merely  ap- 
pointed trustee  by  a  voluntary  assignment  of  the  debtor's 
propert)^,  is  not  debarred  from  proving  his  claim.^  The 
creditor  may  make  the  surrender  at  the  first  meeting  of 
creditors  and  prove  his  claim  so  as  to  participate  in  the 


»  Potter  et  al.  v.  Coggeshall.  4  B.  R.  73;  iu  re  Butler,  4  B.  R.  303;  s.  c. 
Lowell,  506:  Hubbard  v.  Allaire  Works,  4  B.  R.  623;  s.  c.  7  Blatch.  284; 
Maurer  v.  Frantz,  4  B.  R.  431 ;  s.  c.  8  Phila.  505 ;  io  re  Dow,  6  B.  R.  10 ; 
ColliDs  V.  Gray,  4  B.  R.  631 ;  s.  c.  8  Blatch.  483. 

*  In  re  Kipp,  4  B.  R.  593 ;  s.  c.  1  L.  T.  B.  246 ;  s.  c.  4  L.  T.  B.  60 ;  Hood 
V.  Karper,  5  B.  R.  358 ;  a.  c.  8  Phila.  160 ;  s.  c.  2  L.  T.  B.  201 ;  in  re  E.  R. 
Stephens,  6  B.  R.  533;  s.  c.  3  Biss.  387 ;  in  re  John  Riorden,  14  B.  R.  332. 

'  Burr  V.  Hopkins,  12  B.  R.  211. 

*  In  re  Tonkin  &  Trewartha,  4  B.  R.  52 ;  s.  c.  1  L.  T.  B.  232  ;  s.  c.  3  L.  T. 
B.  221 ;  in  re  Cramer,  13  B.  R.  225 ;  in  re  John  F.  Lee,  14  B.  R  89. 

*  In  re  Joseph  Horton,  5  Ban.  562. 
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election  of  an  assignee/  The  debt  which  can  not  be 
proved  is  only  the  debt  on  account  of  which  the  prefer- 
ence was  received.^  If  a  creditor  has  separate  and  discon- 
nected debts,  as  to  which  he  has  received  separate  and  dis- 
tinct preferences,  he  may  surrender  as  to  some,  and  prove 
and  receive  dividends  as  to  them,  without  surrendering  as 
to  the  others.^  But  a  creditor  can  not  accept  a  preference 
generally,  and  then  some  time  after  it  is  taken,  make  an 
application  of  it  to  a  portion  only  of  his  debt.*  A  con- 
tinuous running  account  is  presumptively  but  one  debt  or 
claim. ^ 

A  creditor  who  has  a  valid  security  holds  a  peculiar 
relation  to  the  estate  in  bankruptcy.  He  is  a  creditor, 
and,  moreover,  has  a  valid  claim  upon  property  in  which 
other  creditors  have,  or  may  have,  an  interest.  Hence  it 
is  not  in  all  cases  optional  with  him  whether  or  not  he 
will  prove  his  claim.*  The  assignee  may  sell  the  prop- 
erty subject  to  his  lien.  In  that  case  he  may  prove 
his  claim  or  not,  as  he  chooses.  The  assignee,  on  the 
other  hand,  may  deem  it  best  to  sell  the  property  free 
from  incumbrances.  In  that  case  the  creditor  must  prove 
his  debt  before  he  can  d-i'aw  his  shard  of  the  fiind  from 
court.  He  may  also  relinquish  his  security,  and  prove  his 
whole  claim.  In  such  case,  he  must  accompany  his  proof 
with  a  release  or  conveyance  of  the  security  to  the  assignee ; 
and  any  attempt  to  prove  without  doing  this  should  be 
disregarded."^  It  has  been  said  that  a  secured  creditor 
can  not  prove  his  claim  before  an  assignee  is  elected,  un- 
less he  abandons  his  security.®     If  by  this  it  is  meant 


*  In  re  W.  A.  Saunders,  13  B.  R.  164. 

"  In  re  Arnold,  2  B.  R.  160 ;  in  re  John  F.  Lee,  14  B.  R.  89. 

•  In  re  D.  G.  Holland,  8  B.  R.  190. 

*  In  re  Kingsbury  et  al.  3  B.  R.  318. 

*  In  re  Richter's  Estate,  4  B.  R.  221 ;  s.  c.  1  Dillon,  544. 

•  Markson  v.  Heaney,  4  B.  R.  510  ;  s.  c.  1  Dillon,  497. 
'  In  re  Brand,  3  B.  R.  324 ;  s.  c.  2  L.  T.  B.  66. 

•  In  re  High  et  al.  3  B.  R.  192 ;  s.  c.  1  L.  T.  B.  175. 


that  he  can  not  make  a  deposition  to  his  claim,  it  is  not 
in  accordance  with  the  general  practice,  nor  with  what 
appear  to  be  the  views  of  the  justices  of  the  Supreme 
Court;  for  the  prescribed  form^  requires  a  statement  of 
the  property  held  as  security,  and  the  estimated  value 
thereof.  Such,  also,  is  the  requirement  of  the  statute 
(§  5077).  There  is  a  distinction  between  making  the 
proof  and  being  admitted  as  a  creditor.  The  proof  of  a 
claim  by  a  secured  creditor  differs  from  that  of  an  un- 
secured creditor  in  this :  the  latter  at  once  steps  into  the 
column  of  general  creditors  who  are  to  be  paid  out  of  the 
assets  of  the  bankrupt  pro  rata^  according  to  the  amount 
of  their  claims;  while  the  former,  or  secured  creditor, 
halts  for  a  time  to  have  the  value  of  his  security  deter- 
mined in  such  manner  as  the  court  may  direct,  and  then 
becomes  a  general  creditor,  or  shares  in  the  bankrupt's 
assets  for  the  balance,  after  deducting  the  value  of  his 
securities.^  The  proving  of  his  debt  is  a  necessary  pre- 
liminary step  to  his  eventually  being  admitted  as  a  cred- 
itor.* Such  proof  is  commonly  regarded  as  an  election 
to  come  into  the  court  of  bankruptcy,  and  submit  the 
property  and  his  rights  to  its  adjudication.  He  can  not, 
however,  be,  in  strictness,  called  a  creditor  until  an  as- 
signee is  appointed,  the  securities  sold,  and  the  balance 
ascertained. 

A  proof,  according  to  the  prescribed  form,*  may  be 
made  at  any  time  after  the  proceedings  are  commenced, 
even  though  the  value  of  the  security  is  not  determined, 
nor  the  property  sold.*^  The  creditor  should  be  careful  to 
set  forth  his  securities,  for  it  has  been  held  that  a  proof 
vrithout  reference  to  them,  and  without   apprising  the 

'  Form  No.  21. 

"  In  re  Bridgman,  1  B.  R.  812 ;  8.  c.  2  B.  R.  252. 

'  In  re  Bloss,  4  B.  R  147 ;  8.  c.  2  L.  T.  B.  126.  *  Form  No.  21. 

*  In  re  Bridgman,  1  B.  R.  312 ;  8.  c.  2  B.  R.  252;  in  re  Bigelow  et  al.  1 
B.  R.  632;  8.  c.  2  Ben.  480;  s.  c.  1  L.  T.  B.  95;  in  re  Ruehle,  2  B.  R.  577; 
8.  c.  2  L.  T.  B.  59. 
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court  of  their  existence,  is  a  waiver  and  relinquishment 
of  them  to  the  assignee.*  It  has,  on  the  other  hand,  been 
held  that  such  a  proof,  not  accompanied  by  an  expiess 
release  or  conveyance  pf  the  securities  to  the  assignee, 
ought  not  to  be  permitted,  and  should  be  disregarded  ;  * 
and  such  appears  to  be  the  requirement  of  the  statute 
(§  5075).  A  claim,  however,  of  a  lien  upon  the  entire 
estate,  when  it  only  exists  upon  a  portion  of  it,  does  not 
vitiate  the  lien.^  The  proof  should  contain  a  description 
of  the  property,  and  its  estimated  value.  This  does  not 
mean  the  exact  value,  but  merely  an  estimation  of  such 
value.^  There  should  also  be  a  description  of  the  lien,  its 
character,  the  manner  in  which  it  was  acquired,  and  all  the 
circumstances  that  are  necessary  to  make  it  a  valid  claim 
against  the  property.  When  there  are  written  evidences 
of  it,  these,  or  duly  certified  copies,  are  generally  attached 
as  exhibits.  It  is  always  prudent  to  make  an  express 
reservation  of  all  rights  under  the  security,  so  that  there 
may  be  no  risk  of  incurring  a  forfeiture.  A  proof  made 
in  this  manner  will  not  invalidate  the  right  of  the  cred- 
itor to  the  securities.  He  does  not  prove  as  against  the 
estate,  nor  offer  to  prove  the  whole  indebtedness  exhibited 
in  his  deposition,  when  against  that  indebtedness  are  set 
out  securities  held  therefor,  the  value  of  which,  when  as- 
certained, the  court  is  asked  to  deduct  from  the  indebt- 
edness, in  order  to  arrive  at  the  balance ;  for  which  bal- 
ance alone  he  seeks  to  be  admitted  to  share  in  the  distri- 
bution of  the  assets.*^ 


*  Stewart  v.  Isidor  et  al.  1  B.  R  485;  s.  c.  5  Abb.  Pr.  (N.  S.)  68 ;  in  re 
Bloss,  4  B.  R.  147;  8.  c.  2  L.  T.  B.  126;  in  re  Staiisell,  6  B.  R.  183;  in  re 
Granger  &  Sabin,  8  B  R.  80;  in  re  Jaycox  &  Green,  8  B.  R.  241 ;  Hoadley 
V.  Cawood,  40  Ind.  239;  Briggs  v.  Stephens,  7  Law  Rep.  281. 

""  In  re  Brand,  3  B.  R.  824  ;  8.  c.  2  L.  T.  B.  66 ;  Hatch  v.  Seely,  13  B.  R. 
880;  8.  c.  87  Iowa,  493. 

*  McKinsey  et  al.  v.  Harding,  4  B.  R.  89. 

*  In  re  Bigelow  et  al.  1  B.  R.  622;  s.  c.  2  Ben.  480;  s.  c.  1  L.  T.  B.  «5. 

'  In  re  Bigelow  et  al.  1  B.  R.  632;  s.  c.  2  Ben.  480;  s.  c.  1  L.  T.  B.  95; 
in  re  Snedaker,  3  B.  R.  629;  King  v.  Bowman,  24  La.  An.  506. 
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The  proof  should  be  entitled  properly  in  the  court 
and  in  the  cause  in  which  it  is  to  be  used/  and  should 
show  the  district  in  which  it  is  taken,  and  the  name 
and  official  title  of  the  officer  taking  it.  When  the 
creditor  consists  of  a  firm,  it  must  state  the  names  of  all 
the  partners.  It  must  be  signed  by  the  affiant,  and  by 
the  officer  who  takes  it.  The  officer  also  usually  appends 
to  it  a  certificate  that  it  is  satisfactory  to  him,  and  the 
proof  will  not  be  allowed  when  it  is  taken  before  any 
other  officer  than  the  register  who  has  charge  of  the  case, 
unless  such  certificate  is  attached.^  It  must  also  have  in- 
dorsed on  it  a  brief  statement  of  its  character.*  An  in- 
dorsement of  the  title  of  the  case  and  the  court  in  which  it 
is  pending  is  also  usually  made.  When  the  proof  is  not 
taken  before  the  register  who  has  charge  of  the  case,  it 
should  be  transmitted  to  him  (§  5079) ;  and  he  has  the 
power  to  reject  it  if,  on  its  face,  it 'does  not  show  a  com- 
pliance with  the  law,  and  return  it  to  the  officer  who  took 
it  for  amendment.^  In  examining  proofs  for  admission,  he 
acts  not  only  as  a  judicial  officer,  who  is  to  decide  all 
questions  according  to  law,  but  as  an  administrative  offi- 
cer, who,  in  the  interest  of  all  the  creditors,  is  to  take  care 
that  a  defective  or  insufficient  proof  is  not  allowed  to  pass 
either  through  partiality  or  inattention.^  He  may  decline 
to  file  it  until  the  fee  for  filing  is  paid.  When  the  proof 
is  sent  by  mail  to  the  register,  and  is  accompanied  by  the 
fee  for  filing  and  a  fee  for  sending  a  notice  to  a  creditor, 
the  register  must  acknowledge  the  receipt  of  it,  and  state 
the  amount  at  which  he  has  entered  it,  and  if  it  shall  be 
insufficient  or  unsatisfactory  to  him  he  must  state  the 
reason.^ 

In  order  to  become  recognized  as  a  creditor,  it  is  not 

*  Rule  XXXIV.    In  re  Pius  Walther,  14  B.  R.  273. 
'  In  re  Belden  &  Hooker,  4  B.  R  194. 

»  Rule  I.  *  In  re  Loder,  2  B.  R.  515. 

•  In  re  Port  Huron  Dry  Dock  Co.  14  B.  R.  253.  "  Rule  XXXIV. 
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sufficient  to  make  the  proof  alone.  The  claimant  must 
put  it  on  file  in  the  proceedings.  If  he  retains  the  proof 
in  his  own  hands,  he  can  not  be  considered  a  creditor  who 
has  proved  his  debt  within  the  technical  meaning  of  the 
bankrupt  law.^  After  it  has  been  placed  upon  file,  it  may- 
be found  to  be  defective,  either  through  the  omission  of 
some  merely  formal  statement,  or  of  some  material  matter, 
by  inadvertence  or  mistake.  In  all  such  cases  it  should  be 
amended.  If  the  register  discovers  the  defect,  he  may  re- 
quire an  amendment,  subject,  however,  to  a  revision  by 
the  court.^  When  the  creditor  discovers  the  defect,  he 
may  apply  for  leave  to  amend,  which  ought  generally  to 
be  granted.^  This  power  to  amend  extends  to  all  matters 
contained  in  the  proof  The  amount  of  the  debt  may  be 
enlarged  or  diminished,  as  the  circumstances  may  require.* 
Formal  defects  may  be  supplied.*^  A  proof  may  be  changed 
in  form  from  unsecured  to  secured.*  Amendments  may 
be  made  as  long  as  the  right  to  prove  continues."^  Par- 
ticipation in  the  election  of  an  assignee  will  not  preclude 
a  creditor  from  amending  his  proof  from  unsecured  to 
secured,  when  there  is  no  evidence  that  he  gained  any  ad- 
vantage thereby,  or  that  other  creditors  have  been  in  any 
wise  prejudiced  in  consequence  of  it,  or  that  he  was  in- 
fluenced by  any  fraudulent  intent.®  When  the  amend- 
ments are  merely  formal,  or  relate  simply  to  additional 
statements,  they  may  be  made  in  the  original  proof,  but 
in  such  case  the  proof  must  be  sworn  to  again  after  such 


'  In  re  Sheppard,  1  B.  R.  439;  b.  c.  1  L.  T.  B.  49. 

'  In  re  Elder,  8  B.  R.  670 ;  s.  c.  1  Saw.  73 ;  8.  c.  8  L.  T.  B.  140. 

•  In  re  Loweree,  1  B.  R.  74 ;  s.  c.  1  Ben.  406. 

•  In  re  Montgomery,  8  B.  R.  429. 

•  In  re  Loder,  3'B.  R.  655;  s.  c.  4  Ben.  125. 

•  In  re  Brand,  8  B.  R.  824 ;  8.  c.  2  L.  T.  B.  66 ;  in  re  Clark  &  Binninger, 
5  B.  R.  255 ;  in  re  Hope  Mining  Co.  1  Saw.  710 ;  in  re  Harwood,  Crabbe,  496  ; 
in  re  Lap8ley,  1  Penn.  L.  J.  245. 

'  In  re  Myrick,  3  B.  R.  154;  in  re  Montgomery,  8  B".  R.  429. 

•  In  re  William  McConnell,  9  B.  R.  387 ;  King  v.  Bowman,  24  La.  An. 
506. 
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alteration.^  It  has  been  held  that  when  a  new  and  differ- 
ent demand  has  been  discovered,  the  proper  mode  is  to 
make  a  separate  and  independent  proof.^  It  would  seem 
to  be  the  better  practice,  in  all  cases  where  the  amount  of 
the  claim  is  to  be  augmented  or  diminished,  to  require  a 
separate  proof,  and  let  such  new  proof  refer  to  the  old 
one,  and  be  made  as  amendment  of  it.  The  ordinary 
course  is  to  prove  all  the  debt  in  the  first  instance ;  and  a 
new  claim  excites  suspicion.  For  this  reason  the  two 
matters  should  be  kept  distinct.  A  party  who  has  will- 
fully and  fraudulently  made  misstatements  in  his  proof  can 
not  amend  it,  but  must  abide  the  consequences  of  his  fraud. ^ 
There  are  several  decisions  to  the  effect  that  a  party 
can  not  take  his  proof  from  the  file.*  But  where  the 
proof  has  been  made  under  a  mistake  of  fact  or  even 
of  law,  it  may  be  withdrawn  almost  as  a  matter  of  course, 
if  neither  the  bankrupt  nor  other  creditors  who  have 
proved  will  be  injured.  Even  where  the  rights  of  others 
will  be  affected,  if  the  only  effect  is  to  restore  all  parties 
to  the  position  they  were  in  before  the  debt  was  proved^ 
the  proof  may  be  withdrawn,  if  there  has  been  a  mistake, 
and  no  want  of  diligence.  The  allowance  of  a  withdrawal 
is,  however,  a  matter  of  discretion.  A  creditor  can  not 
demand  it  as  a  matter  of  right,^  nor  will  it  be  allowed  for 
the  purpose  of  continuing  an  ari^est  which  was  made  be- 
fore the  commencement  of  the  proceedings  in  bankruptcy.^ 
A  creditor  who  has  inadvertently  used  the  wrong  form 
may  withdraw  it.^  A  proof  may  also  be  withdrawn  for 
the  purpose  of  proceeding  against  a  dormant  partner  of 


*  In  re  Pius  Walther,  14  B.  R.  273. 

^  In  re  Montgomery,  8  B.  R.  374 ;  s.  c.  8  L.  T.  B.  40. 

» In  re  Elder,  3  B.  R  670  ;  s.  c.   1  Saw.  73  ;  s.  c.  1   L.  T.  B.  198;  8.  c.  3 
L.  T.  B.  140. 

*  In  re  Loweree,  1  B.  R.  74 ;  s.  c.  1  Ben.  406  ;  in  re  Mcintosh,  2  B.  R. 
506 ;  in  re  Emison,  2  B.  R.  595. 

*  In  re  Abraham  Halle,  7  Ben.  182.  "  In  re  Wiener,  14  B.  R.  218. 

'  In  re  Brand,  8  B.  R.  324 ;  s.  c.  2  L.  T.  B.  66 ;  in  re  Clark  &  Binninger, 
5  B.  R.  255;  Morse  y.  Lowell,  48  Mass.  152. 
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the  bankrupt.^  An  order  allowing  the  withdrawal  of  a 
proof  may  be  passed  by  the  register,  if  after  due  notice 
no  opposition  is  made,  otherwise  by  the  court.* 

llie  formal  proof  of  the  debt  merely  makes  out  a 
prima  fdcie  case.  It  is  always  a  question  of  fact  whether 
the  debt  has  been  paid  in  whole  or  in  part,  or  whether  it 
is  provable,  and  a  question  as  to  which  pertinent  evidence 
is  always  admissible.*  The  court  has,  at  all  times,  full 
coi:itrol  of  all  proofs,  and  the  right  to  entertain  objections 
to  the  validity  of  the  debts,  or  the  proofs  thereof.*  It 
may,  on  the  application  of  the  assignee,  or  of  any  creditor, 
or  of  the  bankrupt,  or  without  any  application,  examine 
upon  oath  the  bankrupt,  or  any  person  tendering  or  w^ho 
has  made  proof  of  claims,  and  may  summon  any  person 
<?apable  of  giving  evidence  concerning  such  proof,  or  con- 
cerning the  debt  sought  to  be  proved,  and  must  reject 
all  claims  not  duly  proved,  or  where  the  proof  shows 
the  claim  to  be  founded  in  fraud,  illegality  or  mistake 
(§  5086).  After  a  claim  has  been  once  formally  allowed 
by  the  register,  this  is  the  only  means  by  which  its  valid- 
ity can  be  contested.  An  assignee  has  no  power  to  reject 
it,  or  entertain  objections  to  its  validity.  The  proper  mode 
to  set  aside  a  proof  is  to  make  an  application  to  the  court 
or  the  register  for  that  purpose.  This  application  may  be 
made  not  only  by  the  assignee  or  the  bankrupt,  but  also 
by  any  creditor  who  has  proved,  or  tendered  proof  of,  his 
debt.*^  The  application  should  be  by  a  petition,  properly 
Entitled  in  the  cause,  setting  forth  the  grounds  upon  which 
the  validity  of  the  debt  is  contested.*  Such  summary  peti- 
tions are  generally  verified  by  the  oath  of  the  petitioner. 

*  In  re  E  Hubbard,  1  B.  R.  679;  b.  c.  Lowell,  190. 
^  In  re  E.  Hubbard,  1  B.  R.  679;  b.  c.  Lowell,  190. 

"  In  re  Colman,  2  B.  R.  563;  in  re  Fortune,  8  B.  R.  312;  b.  c.  Lowell,  384. 

*  In  re  Patterson,  1  B.  R.  100;  s.  c.  1  Ben.  448;  in  re  Jones,  2  B.  R.  59; 
in  re  Paddock,  6  B.  R.  1 32 ;  s.  c.  2  L.  T.  B.  214. 

'  In  re  Ray,  1  B.  R.  203;  s.  c.  2  Ben.  53. 

*  In  re  Walton  et  al.  1  Deady,  442. 
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The  application  may  be  made  to  the  register/  to  whom  the 
cause  is  referred.  The  register  thereupon  passes  an  order 
fixing  a  time  for  hearing  the  petition,  of  which  due  notice 
must  be  given,  by  mail,  addressed  to  the  creditor.  At  the 
time  appointed  he  must  take  the  examination  of  the  cred- 
itor, and  of  any  witnesses  that  may  be  called  by  either 
party.*  If  the  creditor  is  unable  to  attend  in  pursuance  of 
the  notice,  he  should  take  steps  to  procure  a  postponement 
until  he  can  attend.  But  if  he  fails  to  appear  and  submit 
to  an  examination,  the  claim  may  be  expunged  or  dimin- 
ished by  default.^  If  the  creditor  appears,  he  need  only 
oflfer  himself  for  cross-examination  and  the  assignee  or 
other  adverse  party,  if  he  vrishes  to  contest  the  proof,  must 
offer  such  opposing  evidence  as  he  may  have.*  If  it  appears 
from  the  examination  that  the  claim  ought  to  be  expunged 
or  diminished,  the  register,  if  no  objection  is  made,  may 
order  accordingly.  If  objection  is  made,  the  register  must 
require  the  parties  then,  or  within  a  time  to  be  fixed  for 
that  purpose,  to  form  an  issue  to  be  certified  into  court 
for  determination.  He  has  no  authority  to  require  the 
parties  to  form  an  issue,  if  either  of  them  objects,  until  it 
appears  to  him  that  the  claim  ought  to  be  expunged  or 
diminished  and  an  objection  is  made  to  his  making  an 
order  to  that  effect.*^  If  a  party  has  obtained  an  order  for 
forming  an  issue,  he  can  not  have  it  revoked  if  the  other 
party  did  not  object  to  the  order  but  objects  to  the  revo- 
cation.*  If  the  petitioner  is  in  default  in  making  up  the 
issue,  the  petition  must  be  dismissed.  If  the  creditor 
whose  claim  is  re-examined  is  in  default  in  making  up  the 
issue,  the  claim  may  be  diminished  or  expunged  by  the 
register.     All  orders  thus  made  by  the  register  may  be 

*  Rule  XXXIV.     Vide  Comstock  v.  Wheeler,  2  B.  R.  561 ;  s.  c.  3  Ben. 
236. 

»  Rule  XXXIV.  '  In  re  Ira  C.  Lount,  11  B.  R.  315. 

*  In  re  Wm.  L.  Robinson,  14  B.  R  130. 

*  In  re  James  S.  Aspinwall,  7  Ben.  154. 

*  In  re  James  S.  Aspinwall,  7  Ben.  154. 
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reviewed   by   the    court   on    special  petition,  and   upon 
showing  satisfactory  cause  for  such  review.^ 

The  application  may  also  be  made  to  the  court.  When 
the  petition  is  filed,  the  court  usually  passes  an  order  to 
show  cause,  and  directs  that  a  copy  of  the  order  and  of 
the  petition  be  served  upon  the  creditor.  The  creditor 
may  also  be  required  to  attend  personally  for  examination. 
The  application  may  be  made  either  for  striking  out  the 
proof,  or  an  examination,  or  both.  It  is  immaterial 
whether  the  creditor  resides  in  the  district  or  not.  A 
creditor  who  has  proved  his  debt  becomes  subject  to  the 
jurisdiction  of  the  court,  without  regard  to  his  place  of 
residence,  and  is  bound  to  obey  all  orders  of  the  court 
touching  his  alleged  debt.  In  case  of  his  disobedience  of 
its  orders,  the  court  can  deprive  him  of  all  the  benefits  of 
the  statute,  and  can  reject  and  expunge  his  proof*  If  the 
creditor  has  appeared  by  attorney,  the  order  may  be  served 
upon  the  attorney ;  otherw^ise,  it  must  be  served  upon  him 
personally.*  The  response  to  the  petition  is  usually  made 
by  an  answer. 

The  testimony  may  be  taken  before  the  court  or  a  reg- 
ister viva  voce^  or  in  writing  before  a  commissioner,  or  by 
affidavit  or  on  commission  (§  5003).  The  creditor  is  not 
entitled  to  witness' fees  for  attendance.*  In  case  it  is  made 
to  appear  that  any  creditor  whose  debt  is  contested  can 
not  personally  attend  to  be  examined  in  the  district  where 
the  proceedings  are  pending,  without  hardship  to  him, 
owing  to  the  distance  of  his  residence,  or  other  similar 
reasons,  the  court  will  provide,  by  order,  for  the  taking  of 
his  examination  before  a  register  of  the  district  in  which 
he  resides,^  The  claim  of  the  petitioning  creditor  is  open 
to  contention.  The  mere  fact  that  he  is  a  petitioner  is  not 
conclusive  upon  other  creditors  that  he  is  to  be  allowed  in 
— I ■ ■ 

'  Rale  XXXIV.  ■  In  re  Kyler,  2  Ben.  414.  »  Rule  III. 

*  In  re  S.  Paddock,  6  B.  R.  132;  s.  c.  2  L.  T.  B  214. 

*  In  re  Kyler,  2  Ben.  414;  in  re  IraC.  Lount,  11  B.  R  313. 
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the  distribution  of  the  estate  just  what  he  claims  in  his 
petition.^ 

In  a  proper  case,  a  claim  may  be  allowed  in  part,^  or 
allowed  or  disallowed  as  a  whole  ;*  but  when  a  creditor, 
l3y  a  combination  with  the  bankrupt,  and  in  view  of  the 
commencement  of  proceedings  in  bankruptcy,  has  fraudu- 
lently enlarged  his  claims,  both  the  real  and  fictitious 
claims  will  be  disallowed.  Fraud  corrupts  and  destroys 
the  whole  debt.*  Claims  which  have  been  purchased 
with  the  fund&  of  the  bankrupt  will  be  stricken  out.*  A 
friend  of  the  bankrupt,  however,  may  honestly  and  in 
good  faith  undertake  to  buy  up  all  the  claims,  with  the 
intention  of  stopping  the  proceeding,  and,  if  he  fails  in 
the  attempt,  may  prove  the  debts  which  he  has  so  pur- 
chased and  had  assigned  to  him.^  A  claim  which  has  its 
origin  in  a  transaction  entered  into  by  the  claimant  with 
the  bankrupt  for  the  purpose  of  delaying,  hindering,  or 
defrauding  the  creditors  of  the  latter,  is  not  provable.^ 
But  a  claim  which  is  valid  independently  of  a  fraudulent 
transfer  is  not  merged  thereby.  When  the  transfer  is  set 
aside,  the  claim  is  revived  and  may  be  proved.®  A  secured 
creditor  whose  proof  is  stricken  out  on  account  of  usury, 
will  not  be  compelled  to  surrender  his  security.*  The 
court  will  also  make  an  examination  of  the  creditor  with- 
out any  application  therefor,  and,  when  it  sees,  from  the 
testimony  before  it,  that  certain  claims  are  improperly 
proved,  it  will  reject  them.^®    If  defects  in  the  deposition 


'  In  re  Cornwall,  6  B.  R.  805 ;  s.  c.  9  Blatch.  114. 

'  Form  No.  66.  *  Form  No.  67. 

*  In  re  Elder,  3  B.  R.  670 ;  s.  c.  1  Saw.  73 ;  s.  c.  1  L.  T.  B.  198  ;  s.  c.  3  L. 
T.  B.  140;  Marratt  v.  Atterbury,  11  B.  R.  225;  8.  c.  3  Dillon,  444. 

'  In  re  Lathrop  et  al.  3  B.  R.  413 ;  8.  c.  5  B.  R.  43 ;  s.  c.  3  Ben.  490. 

•  In  re  Pease  et  al.  6  B.  R.  173;  in  re  Strachan,  3  Biss.  181. 
'  In  re  E.  R.  Stephens,  6  B.  R.  533 ;  s.  c.  3  Biss.  387. 

*  In  re  E.  R.  Stephens,  6  B.  R.  533 ;  s.  c.  3  Biss.  387 ;  Kapner  v.  St.  Louis 
&  St.  J.  R.  R.  Co.  3  Billon,  228. 

•  Dallas  V.  Flues  &  Co.  8  Phila.  160. 

'•  In  re  Lathrvop  et  al.  3  B.  R.  413 ;  a.  c.  3  Ben.  490. 
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have  justified  the  application,  costs  can  be  imposed  upon 
the  party  in  default.^ 

If  the  assignee  or  the  creditor  is  dissatisfied  with  the 
decision  of  the  district  court,  he  should  take  the  proper 
steps  to  have  it  revised.  Any  supposed  creditor  whose 
claim  is  wholly  or  in  part  rejected,  or  an  assignee  who  is 
dissatisfied  with  the  allowance  of  a  claim,  may  appeal  from 
the  decision  of  the  district  court  to  the  circuit  court  for  the 
same  district  (§  4980) ;  but  no  appeal  can  be  allowed  in 
any  case  from  the  district  to  the  circuit  court,  unless  it  is 
claimed,  and  notice  *  given  thereof  to  the  clerk  of  the  dis- 
trict court,  to  be  entered  with  the  record  of  the  proceed- 
ings, and  also  to  the  assignee  or  creditor,  as  the  case  may 
be,  within  ten  days  after  the  entry  of  the  decision  appealed 
from.  No  appeal  can  be  allowed  unless  the  appellant,  at 
the  time  of  claiming  the  same,  gives  bond  in  the  manner 
required  by  law  in  cases  of  such  appeals  (§  4981).  The 
right  of  appeal  can  neither  be  enlarged  nor  restricted  by 
the  district  or  the  circuit  court.  The  regulation  of  appeals 
is  a  regulation  of  jurisdiction.  The  circuit  court  has  no 
jurisdiction  of  any  appeal,  in  any  case  under  the  bankrupt 
law,  from  the  district  court,  unless  it  is  claimed,  and  bond 
is  filed  at  the  time  it  is  claimed,  and  notice  of  it  given 
within  ten  days  after  the  entry  of  the  decision  appealed 
from.*  When  an  appeal  is  not  properly  taken,  it  may  be 
dismissed  upon  motion.*  When  an  investigation  has  been 
had,  and  a  decision  as  to  the  validity  of  a  claim  has  been 
made  by  the  district  court,  the  right  of  an  objecting  cred- 
itor to  contest  the  claim  ceases,  and  any  further  proceed- 
ings to  review  the  decision  must  be  taken  by  the  assignee.*^ 

'  In  re  Elder,  3  B.  R.  670;  s.  c.  1  Saw.  73;  s.  o.  1  L.  T.  B.  198 ;  s.  c.  3  L. 
T.  B.  140. 

»  Form  No.  68. 

'  In  re  Alexander,  3  B.  R,  29 ;  s.  c.  2  L.  T.  B.  81 ;  8.  c.  Chase,  295. 

*  In  re  Kyler,  3  B.  R.  46 ;  s.  c.  6  Blatch.  514  ;  in  re  Coleman,  2  B.  R.  671 ; 
8.  c.  7  Blatch.  192;  in  re  Place  et  al.  4  B.  R.  541;  s.  c.  8  Blatch.  302;  in  re 
Place  &  Spark  man,  9  Blatch.  369. 

"  In  re  Troy  Woolen  Co.  9  B.  R.  329;  s.  c.  9  Blatch.  191. 
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The  appeal  must  be  entered  at  the  term  of  the  circuit 
which  shall  be  first  held  within  and  for  the  district  next 
after  the  expiration  of  ten  days  from  the  time  of  claiming 
the  same  (§  4982).  When  a  supposed  creditor  takes  an 
appeal  to  the  circuit  court  from  the  decision  of  the  district 
court,  rejecting  his  claim  in  whole  or  in  part,  he  must, 
upon  entering  his  appeal  in  the  circuit  court,  file  in  the 
clerk's  office  thereof  a  statement  in  writing  of  his  claim^ 
setting  forth  the  same  substantially  as  in  a  declaration  for 
the  same  cause  of  action  at  law,  and  the  assignee  must 
plead  or  answer  thereto  in  like  manner,  and  like  proceed- 
ings are  had  in  the  pleadings,  trial,  and  determination  of 
the  cause,  as  in  an  action  at  law  commenced  and  prose- 
cuted, in  the  usual  manner,  in  the  courts  of  the  United 
States,  except  that  no  execution  can  be  awarded  against 
the  assignee  for  the  amount  of  a  diebt  found  due  to  the 
creditor.  The  final  judgment  of  the  court  is  conclusive^ 
and  the  list  of  debts  must,  if  necessary,  be  altered  to  con- 
form thereto.  The  party  prevailing  in  the  suit  is  entitled 
to  costs  against  the  adverse  party,  to  be  taxed  and  recov- 
ered as  in  suits  at  law ;  if  recovered  against  the  assignee, 
they  must  be  allowed  out  of  the  estate  (§  4984).  This  ap- 
peal must  be  filed  in  the  clerk's  office  of  the  circuit  court 
within  ten  days  after  it  is  taken,  and  the  assignee  must 
plead  or  answer  by  a  defense,  in  writing,  within  ten  days 
after  the  statement  is  filed.  Every  issue  thereon  must  be 
made  up  in  the  court,  and  the  cause  placed  upon  the 
docket  thereof,  and  must  be  heard  and  decided  in  the 
same  manner  as  other  actions  at  law.^ 

A  creditor  can  not  demand  payment  of  his  debt  until 
he  makes  and  presents  to*  the  assignee  the  proper  proof 
thereof.  This  provision  is  analogous  in  purpose  and  pro- 
ceeding to  the  probate  of  debts  against  the  estate  of  a 
decedent  before  being  presented  to  or  allowed  by  the  ad- 

'  Rale  XXIV. 
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ministrator.  When  this  is  done,  parties  interested  may 
object  to  the  claim;  and  the  court — the  district  judge, 
without  a  jury,  in  a  summary  manner — may  reject  the 
claim  as  not  being  duly  proved,  or  as  being  founded  in 
fraud,  illegality,  or  mistake.  Then,  and  not  before,  the 
supposed  creditor  may  bring  action  in  the  circuit  court 
against  the  assignee,  and  have  his  right  to  payment  regu- 
larly tried.  But  this  action  can  only  be  maintained  by 
the  creditor's  first  taking  an  appeal  from  the  order  reject- 
ing his  claim.  This  appeal  must  be  taken  within  a  limited 
time,  in  a  particular  manner,  and  to  a  particular  court. 
The  right  to  sue  the  assignee  is  postponed  and  limited  to 
the  happening  and  performance  of  these  precedent  circum- 
stances and  conditions.^  The  right  of  appeal,  however,  is 
not  limited  to  those  cases  where  a  proof  is  rejected,  or 
where  summary  proceedings  are  instituted  for  the  purpose 
of  setting  it  aside.  When  the  validity  of  a  claim,  or  the 
right  of  a  creditor  to  prove  it,  is  doubted,  the  proof  of  the 
claim  not  only  may,  but  should  be  postponed  until  an  as- 
signee is  chosen.  Then  the  proper  proceedings  may  be 
had  in  regard  to  it,  and  an  appeal  can  then  be  taken  in 
the  prescribed  manner ;  while,  if  it  is  summarily  rejected 
before  an  assignee  is  chosen,  there  will  be  no  person  to  be 
a  defendant  in  the  proceedings  in  the  circuit  court.  If  the 
appellant,  in  writing,  waives  his  appeal  before  a  decision, 
proceedings  may  be  had  in  the  district  court  the  same  as  if 
no  appeal  had  been  taken  (§  4983). 

No  creditor  proving  his  debt  or  claim  will  be  allowed 
to  maintain  any  suit  at  law  or  in  equity  therefor  against 
the  bankrupt,  but  is  deemed  to  have  waived  all  right  of 
action  and  suit  against  the  bankrupt ;  and  all  proceedings 
already  commenced,  or  unsatisfied  judgments  already  ob- 
tained thereon,  are  discharged  and  surrendered  thereby 
(§  5105).     But  a  creditor  proving  his  debt  or  claim  is  not 


'  Catlin  V.  Foster,  3  B.  R.  540  ;  s.  c.  1  Saw.  37 ;  b.  c.  1  L.  T,  B.  192. 
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held  to  have  waived  his  right  of  action  or  suit  against  the 
l)ankrupt  where  a  discharge  is  refused  or  the  proceedings 
are  determined  without  a  discharge.^  This  provision, 
however,  does  not  apply  to  any  debt  which  is  not  dis- 
chargeable under  the  statute.*  The  debts  that  are  not 
discharged  are  debts  created  by  the  fraud  or  em- 
bezzlement of  the  bankrupt,  or  by  his  defalcation  as 
a  public  oflScer,  or  while  acting  in  a  fiduciaiy  capacity 
(§  5117);  and  the  term  fiduciary  capacity  embraces 
any  fiduciary  relation,'  and  extends  to  a  claim  arising 
from  the  sale  of  goods  consigned  to  the  bankrupt  to  be 
sold  on  commission.*  As  no  discharge  can  be  granted  to 
a  corporation,  the  proof  of  a  debt  against  it  will  not 
debar  the  creditor  from  instituting  a  suit  against  it;*^ 
or  against  a  stockholder,  to  enforce  his  contingent 
liability.* 

Although  the  general  language  of  this  provision,  taken 
by  itself,  would  call  for  an  absolute  surrender  forever,  yet 
the  other  provisions  of  the  statute  show  that  this  general 
language  is  to  be  considered  as  used  in  reference  to  the 
subject-matter  of  this  legislation  only,  and  as  only  calling 
for  such  surrender  as  is  requisite  to  carry  out  the  objects 
and  ends  contemplated  by  the  statute.  The  bare  fact  of 
a  creditor's  proving  his  claim  does  not  extinguish  his  right 
of  action  for  the  recovery  and  collection  of  his  claim, 
but  merely  operates  as  a  waiver  of  his  right  to  institute 
any  suit  or  proceedings  at  law  or  in  equity  which  are  in 

'  Act  of  June  22,  1874,  §  7. 

'  In  re  W.  E.  Robinson,  2  B.  R  342;  8.  c.  6  Blatch.  258;  s.  c.  86  How. 
Pr.  176;  b.  c.  2  L.  T.  B.  18. 

'  In  re  Seymour,  1  B.  R.  29 ;  s.  o.  1  Ben.  848. 

*  In  re  J.  H.  Kimball,  2  B.  R.  204,  854;  s.  c.  2  Ben.  554;  s.  c.  6  Blatch. 
292;  Whitaker  v.  Chapman,  8  Lans.  155;  s.  c.  1  L.  T.  B.  249;  a.  c.  4  L.  T. 
B.  92  ;  Lemcke  v.  Booth,  6  B.  R.  851 ;  8.  c.  47  Mo.  885. 
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Y.  128;  8.  c.  64  Barb.  435;  8.  c.  18  B.  R.  385;  s.  c.  1  Otto,  656;  Allen  v. 
Soldiers'  Dispatch  Co.  4  B.  R.  587 ;  s.  c.  2  L.  T.  B.  158. 

•  Shellington  v.  Howland,  58  N.  Y.  871 ;  Allen  v.  Ward,  86  N.  Y.  Sup. 
296. 
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any  way  inconsistent  with  his  election  to  obtain  satisfac- 
tion  of  his  debt  under  the  bankruptcy  proceedings.  This  is 
the  reasonable  construction  of  the  clause,  and  the  only  one 
by  which  the  evident  intent  of  Congress,  as  gathered  from 
a  view  of  the  whole  statute,  can  be  carried  out ;  since  by 
it,  while  a  proving  creditor  is  prevented,  whether  a  dis- 
charge is  granted  or  refused,  from  subjecting  the  already 
acquired  property  of  the  bankrupt,  to  the  satisfaction  of 
his  debt  otherwise  than  through  the  bankruptcy  proceed- 
ings, yet  in  the  event  of  his  successfully  opposing  the 
bankrupt's  discharge,  he  remains  at  liberty  to  enforce  the 
collection  of  his  claim  out  of  after-acquired  property  by 
suit  or  action  in  equity  or  at  law.  Thus  it  becomes  ma- 
terial to  the  bankrupt  to  obtain  his  discharge,  and  a 
motive  is  furnished  the  proving  creditor  to  oppose  the 
discharge;  for  if  a  valid  discharge  is  granted,  it  will  aflfbrd 
a  complete  protection  to  all  after-acquired  property. 

It  is  evident  that  there  are  some  suits  and  proceedings 
by  a  previous  creditor,  which  by  the  bare  act  of  the  prov- 
ing of  a  debt,  irrespective  of  the  determination  of  the 
question  as  to  whether  the  bankrupt  shall  have  his  dis- 
charge, are  surrendered  and  given  up :  as,  for  instance, 
those  the  whole  object  and  purpose  of  which  are  to  oper- 
ate on  already  acquired  property,  and  that  alone ;  while 
there  are  other  suits  and  proceedings  which  are  not  affected 
by  any  express  provision  of  the  statute  other  than  that 
relating  to  the  effect  of  a  discharge  when  obtained,  except 
that  proceedings  thereon  may  be  temporarily  stayed.  Of 
this  class  of  suits  are  ordinary  actions  at  law  for  the  re- 
covery of  a  contract  debt,  and  judgments  rendered  in  such 
actions.  For  although  the  right  to  enforce  any  lien  ob- 
tained by  reason  of  such  judgments  is  surrendered  and 
given  up  by  the  act  of  proving  the  debt,  yet  such  suits 
and  judgments,  so  far  as  they  may  affect  and  fasten  on 
after-acquired  property  in  case  a  discharge  is  not  granted, 
are   not   suiTendered.     The  right  of  action  is  not  extin- 
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guished,  but  the  creditor  is  only  barred  from  instituting 
suits  or  proceedings  inconsistent  with  his  election  to  obtain 
satisfaction  of  his  debts  under  the  bankruptcy  proceedings ; 
and  it  is  not  inconsistent  with  such  election  for  him,  in 
case  a  discharge  is  refused,  to  reach  after-acquired  property 
by  actions  or  suits  at  law  or  in  equity.  The  bare  retention 
of  a  judgment  recovered  prior  to  the  filing  of  the  petition, 
and  the  pendency  of  an  action  commenced  prior  to  that 
time,  are  not  inconsistent  with  such  election  until  a  valid 
discharge  has  been  obtained.  They  do  not  in  any  way 
interfere  with  the  bankruptcy  proceedings.  A  surrender 
of  them,  prior  to  such  discharge,  does  not  aid,  ol*  remove 
any  obstacle  to  the  conduct  and  effect  of  the  bankruptcy 
proceedings  under  the  provisions  of  the  statute.  A  creditor 
may,  therefore,  in  the  event  of  a  valid  discharge  not  being 
granted,  retain  agudgment  or  an  action  already  commenced, 
and  thus  save  himself  from  the  trouble  and  expense  of  in- 
stituting a  new  suit,  and  be  enabled,  in  some  cases,  to  avoid 
a  plea  of  the  statute  of  limitations.^ 

At  the  time  of  making  proof  of  his  claims,  the  creditor 
usually  executes  a  letter  of  attorney,  if  he  wishes  to  have 
a  voice  in  the  election  of  an  assignee,  and  can  not  be  per- 
sonally present  at  the  creditors'  meeting.  This  should  be 
according  to  the  prescribed  forms.*  The  forms,  however, 
are  largely  advisory.  Any  duly  executed  writing,  which 
expresses  the  essential  fact  of  the  appointment  of  the  at- 
torney, and  the  powers  confided  to  him,  must  be  respected 
by  the  judge  or  register.*  It  should  be  properly  entitled 
in  the  cause,  and  addressed  to  the  person  selected  as  agent. 
K  addressed  to  more  than  one,  care  should  be  taken  not  to 
have  it  joint,  for  then  both  agents  must  unite  in  acting 


'  Hoyt  V.  Freel  et  al  4  B.  R.  131 ;  s.  c.  8  Abb.  Pr.  (N.  S.)  220 ;  s.  c.  2  L. 
T.  B.  144;  Smith  v.  Dispatch  Co.  37  N.  J.  60;  Hamlin  v.  Hamlin,  3  Jones 
Eq.  191;  Haxtmi  v.  Corse.  4  Edw.  Ch.  585;  s.  c.  2  Barb.  Ch.  506;  contra, 
Bennett  v.  Goldthwaite,  109  Mass.  494;  Pray  v.  Torr,  18  N.  H.  188 ;  Com- 
mercial Bank  v.  Buckner,  20  How.  108. 

•    •  Forms  Nos.  14,  26.  '  In  re  H.  F.  Barnes,  Lowell,  560. 
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under  it.^  If  it  is  desirable  to  confer  a  power  of  substitu- 
tion, the  power  should  be  specially  inserted,  for 'without 
it  an  agent  can  not  authorize  another  to  act  for  him.*  The 
ordinary  forms  confer  upon  an  agent  no  authority  except 
that  to  vote,  as  a  careful  analysis  of  their  provisions  will 
show,  and  if  other  powers  are  to  be  exercised,  they  must 
be  specially  conferred.^  The  letter  of  attorney  must  be 
signed  by  the  party  executing  it.  One  partner  may  exe- 
cute it  on  behalf  of  his  firm,*  and  as  a  firm  is  not  an  entity 
known  to  the  law,  he  should  sign  the  names  of  his  copart- 
ners, but  the  signatures  should  show  that  they  were  signed 
by  him.  When  an  agent  executes  it,  he  must  produce 
legal  evidence  that  he  is  duly  authorized  to  execute  it.* 
He  should  sign  the  name  of  his  principal,  and  not  his  own 
name;  but  the  signature  should  be  made  in  such  a  man- 
ner as  to  show  that  he  signed  it.  It  must  be  properly  at- 
tested. It  need  not  be  acknowledged,®  but  generally  is, 
and  a  short  certificate  of  acknowledgment  attached.  The 
execution  may  be  proved  or  acknowledged  before  a  regis- 
ter in  bankruptcy,  a  United  States  circuit  court  commis- 
sioner,^ or  a  notary  public.^  An  acknowledgment  taken 
before  a  clerk  of  a  State  court  is  not  sufficient.*  When 
executed  on  behalf  of  a  copartnership  or  corporation,  the 
pei*son  executing  the  instrument  must  make  oath  that  he 
is  a  member  of  the  firm  or  duly  authorized  officer  of  the 
corporation  on  whose  behalf  he  acts.  When  the  party 
executing  is  not  personally  known  to  the  officer  taking  the 
proof  or  acknowledgmeut,  his  identity  must  be  established 

•  In  re  Frank,  6  B.  R.  194 ;  s.  c.  5  Ben.  104 ;  s.  c.  2  L.  T.  B.  188. 
^InreEidom,  8  B.  R.  106. 

»  Creditors  v.  Williams,  4  B.  R.  680;  s.  c.  2  L.  T.  B.  163. 
'  In  re  Barrett,  2  B.  R.  533 ;  s.  c.  1  L.  T.  B.  144. 

•  In  re  Enoepfel,  1  6.  R.  23;  s.  c.  1  Ben.  330. 

•  In  re  Powell,  2  B.  R.  45 ;  in  re  H.  F.  Barnes,  Lowell,  560. 
'  Rule  XXXIV. 

•  Act  of  Aug.  15,  1876 ;  in  re  Butterfield  &  Barr,  14  B.  R.  195  ;  in  re  Mc- 
Da£fee,  14  B.  R.  336. 

•  In  re  William  C.  Christley,  10  B.  R.  268. 
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by  satisfactory  propf.^  An  agent  should  acknowledge  the 
letter  of  attorney  to  be  the  act  of  his  principal,  and  a  part- 
ner should  acknowledge  it  to  be  the  act  of  his  firm.  The 
certificate  of  acknowledgment  must  be  signed  by  the  officer 
taking  it. 

The  execution  of  an  assignment  of  a  claim  after  proof 
may  be  proved  or  acknowledged  in  the  same  manner  as  a 
letter  of  attorney.  Upon  the  filing  of  satisfactory  proof  of 
the  assignment  of  a  claim  proved  and  entered  on  the  regis- 
ter's docket,  the  register  must  immediately  give  notice  by 
mail  to  the  original  claimant  of  the  filing  of  such  proof  of 
assignment.  K  no  objection  is  entered  within  ten  days,  he 
must  make  an  order  subrogating  the  assignee  to  the  orig- 
inal claimant.  If  objection  is  made  within  the  time  speci- 
fied, or  within  such  further  time  as  may  be  granted  for 
that  purpose,  the  register  must  certify  the  objection  into 
court  for  determination.* 

Any  creditor  may  file  with  the  register  a  request  that 
all  notices  to  which  he  may  be  entitled  shall  be  addressed 
to  him  at  any  place,  to  be  designated  by  the  post-office 
box  or  street  number,  as  he  may  appoint,  and  thereafter 
and  until  some  other  designation  is  made  by  such  cred- 
itor, all  notices  must  be  so  addressed ;  and  in  other  cases 
notices  must  be  addressed  as  specified  in  the  proof  of  debt.' 

A  bill  of  exchange,  promissory  note,  or  other  instru- 
ment, used  in  evidence  upon  the  proof  of  a  claim,  and  left 
in  court,  or  deposited  in  the  clerk's  office,  may  be  deliv- 
ered by  the  register  or  clerk  having  the  custody  thereof, 
to  the  person  who  used  it,  upon  his  filing  a  copy  thereof, 
attested  by  the  clerk  of  the  court,  who  must  indorse  upon 
it  the  name  of  the  party  against  whose  estate  it  has  been 
proved,  and  the  date  and  amount  of  any  dividend  declared 
thereon  (§  5082).     No  paper  can  be  taken  from  the  files 


'  Rule  XXXIV.  '  Rule  XXXTV. 

» Rule  XXXIV. 
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for  any  puipose  except  by  the  order  of  the  court.^  The 
instrament  proven  may  be  withdrawn.*  A  party  apply- 
ing for  leave  to  withdraw  exhibits  filed  with  an  examina- 
tion, must  show  what  interest  he  has  in  them,  and  the 
purpose  for  which  he  desires  to  use  them.* 


» Rule  I. 

*  In  re  Emison,  2  B.  R.  595. 

"  In  re  McNair,  2  B.  R.  841. 


CHAPTER  VI. 

KIBST  MEETING    OF   CBEDITOBS, 

Upon  the  day  appointed  for  the  first  meeting  of  cred- 
itors, the  marshal  makes  return  of  the  warrant.  This 
return  ^  is  usually  indorsed  upon  the  warrant,  and  should 
set  forth  the  newspapers  in  which  the  notices  were  pub- 
lished, thei  number  of  publications,  the  day  of  the  first 
publication,  and  the  day  on  which  the  notices  were  mailed 
to  the  creditors,  and  be  accompanied  by  a  statement,  duly 
verified,  of  his  expenses.  The  marehal  must  make  his 
return,  under  oath,  of  his  actual  and  necessary  expenses 
in  the  service  of  every  warrant  addressed  to  him,  and  for 
custody  of  property,  publication  of  notices,  and  other 
services,  and  other  actual  and  necessaiy  expenses  paid  by 
him,  with  vouchers  therefor  whenever  practicable,  and 
also  with  a  statement  that  the  amounts  charged  by  him 
are  just  and  reasonable.®  This  oath  may  be  taken  before 
any  register.  With  the  warrant,  he  also  returns  certifi- 
cates of  the  publications,  and  one  of  the  printed  notices 
prepared  to  be  served  upon  the  creditors.  If  the  notices 
have  been  mailed  to  creditors  other  than  those  named  in 
the  printed  list,  a  special  return  to  that  effect  should  be 
made.  All  the  notices  that  have  been  returned,  in  pursu- 
ance of  the  direction  indorsed  thereon,  should  be  left  with 
the  register,  for  they  constitute  a  part  of  the  papers  in  the 
case.  If  the  marshal  lives  at  a  distance  from  the  office  of 
the  register,  the  warrant  and  return  are  usually  trans- 
mitted by  mail.  He  may  also  make  the  return  personally.* 
The  return  of  the  service  of  the  order  of  adjudication  in 

»  Fonn  No.  7.  »  Rale  XII. 

» In  re  Talbot,  2  B.  R.  280 ;  a.  c.  2  L.  T.  B.  15. 
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involuntaiy  cases  may  be  made  wholly  on  the  warrant  or 
separately  on  the  warrant  and  order,  but  the  latter  course 
is  preferable.^ 

The  register  should  examine  the  return,  and  see  whether 
all  the  proceedings  under  the  warrant  have  been  regular. 
The  return  is  prima  facie  evidence  of  the  matters  set  forth 
therein,  but  it  is  not  conclusive.  Although  the  return 
states  the  due  giving  of  the  notice,  evidence  may  be  offered 
to  show  that  due  notice  has  not  been  given.  K,  however, 
the  return  shows  that  due  notice  has  been  given,  and  there 
is  no  satisfactory  evidence  to  the  contrary,  the  return  is 
prima  fade  evidence  of  the  due  giving  of  the  notice,  and 
is  conclusive  until  rebutted.*  If  it  appears,  either  from 
the  return  or  any  other  evidence,  that  due  notice  has  not 
been  given,  then  the  meeting  must  be  adjourned,  and  a 
new  notice  given  (§  5033).  The  service  of  the  order  of 
adjudication,  in  cases  of  involuntary  bankruptcy,  is  mainly 
a  right  or  privilege  personal  to  the  bankrupt,  and  any 
delay  in  such  service  should  not  retard  the  general  course 
of  the  proceedings.'  A  return  by  the  marshal  in  an  in- 
voluntary case,  that  he  has  sent  written  or  printed  notices 
to  the  creditors  named  on  the  schedules  therewith  re- 
turned, and  that  the  schedules  are  made  up  on  the  best 
information  that  he  can  obtain,  is  sufficient,  although  it 
does  not  state  the  sources  of  the  information,  or  that  the 
bankrupt  has  furnished  schedules,  or  refused  to  furnish 
them,  or  that  proceedings  have  been  taken  ineffectually  to 
compel  him  to  furnish  them.*  But  a  return  that  he  sent 
the  notices  to  the  creditors  whose  names  were  on  a  sched- 
ule handed  to  him  by  the  attorney  for  the  petitioning 
creditor,  is  insufficient.® 

*  In  re  Kennedy  et  al.  7  B.  R.  837. 

'  In  re  W.  D.  Hill,  1  B.  R.  16 ;  a.  c.  1  Ben.  321 ;  in  re  Pulver,  1  B.  R  46; 
8.  c.  1  Ben.  381. 

» In  re  Kennedy  et  al.  7  B.  R.  387. 

^  In  re  James  M.  Adams,  6  Ben.  644. 

•  In  re  Josiah  Ferris,  Jr.  6  Ben.  473. 


FIRST  MEETIKG  OF  CREDITORS.  121 

When  a  new  notice  is  necessary,  it  need  only  be  given 
to  remedy  the  defects  or  irregularities  in  the  first  notice. 
If  the  defect  occurs  in  the  publication,  the  service  on  the 
creditors  being  regular,  a  new  notice  must  be  published, 
but  no  new  notices  need  be  served  upon  the  creditors.  If 
the  defect  occurs  in  the  service  of  the  notice  on  the  credit- 
era,  the  publication  being  regular,  a  new  notice  must  be 
served  upon  the  creditors,  but  no  new  notice  need  be  pub- 
lished.*  If  the  defect  occurs  only  in  the  notice  served 
upon  one  creditor,  he  may  waive  it  by  appearance.*  All 
matters  relating  to  the  service  of  the  warrant  should  be 
examined  carefully;  for,  if  the  notices  are  defective,  all 
proceedings  founded  thereon  are  irregular,  and  may  be  set 
aside  even  on  the  day  appointed  for  hearing  the  applica- 
tion for  a  discharge.*  The  new  notices  ought  to  state  that 
the  meeting  to  which  the  creditor  is  summoned  is  an  ad- 
journed meeting.  K  the  meeting  is  not  adjourned,  a  new 
warrant  must  be  issued.* 

Sometimes  an  amendment  is  made  adding  new  names 
of  creditors,  when  it  is  too  late  to  hand  them  to  the  mar- 
shal so  as  to  have  the  notices  served  upon  them.  In  such 
a  case  a  new  warrant  should  be  issued,  to  be  served  on  all 
the  creditors  of  the  bankrupt.  This  warrant  should  briefly 
recite  the  proceedings  that  gave  rise  to  it,  and  embrace 
the  names  contained  in  the  original  warrant  as  well  as 
those  added  by  the  amendment.  If  the  newspaper  notices 
have  been  properly  given  under  the  original  warrant,  they 
need  not  be  repeated.^  Upon  the  return  day  of  the  new 
warrant,  the  creditors  may  elect  an  assignee,  and  take  pro- 
ceedings to  have  any  assignee  that  may  have  been  ap- 
pointed under  the  original  warrant  removed.     When  the 

•  In  re  Develin^et  al.  1  B.  R  36;  s.  c.  1  Ben.  885;  s.  c.  1  L.  T.  B.  32;  in 
re  Pulver,  1  B.  R.  46;  s.  c.  1  Ben.  381. 

•  Anon.  1  B.  R.  128.  ■  In  re  Hall,  2  B.  R.  192. 

*  In  re  Schepeler  et  al.  8  B.  R.  170;  s.  c.  3  Ben.  846. 

*  In  re  Perry,  1  B.  R.  220 ;  8.  c.  1  L.  T.  B.  4 ;  in  re  Ratcliffe,  1  B.  R.  400 ; 
in  re  Morganthal,  1  B.  R.  402. 
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new  names,  however,  are  few  in  number,  it  is  not  neces- 
sary that  a  new  warrant  shall  be  issued,  but  the  creditors 
whose  names  are  thus  added  should  be  formally  informed 
of  the  existence  and  condition  of  the  proceedings  and  noti- 
fied to  prove  their  claims,  if  they  so  desire.* 

If  all  the  proceedings  under  the  warrant  have  been 
regular,  and  no  new  names  are  added  by  an  amendment, 
the  first  meeting  of  creditors  may  be  held.  The  register 
should  attend  at  the  time  and  place  specified  in  the  war- 
rant for  holding  it.  It  would  be  irregular  to  hold  the 
meeting  before  that  time.  If  no  creditor  attends  or  is 
represented,  the  meeting  is  held  as  fully  and  effectually  as 
if  creditors  had  appeared  or  been  represented.*  If  cred- 
itors attend,  the  meeting  should  be  organized  at  the  hour 
designated  in  the  notice,  or  as  soon  thereafter  as  prac- 
ticable, and  should  be  kept  open  until  a  choice  of  assignee 
is  made,  or  it  is  ascertained  that  no  choice  can  be  made. 
Where  the  creditors  are  so  numerous  that  it  is  impossible 
to  make  the  proofs  of  all  the  debts  on  the  day  designated 
in  the  warrant,  or  where  the  creditors  are  unable  to  agree 
upon  some  person  as  their  choice  for  assignee,  the  meeting 
may  be  adjourned  from  day  to  day,  so  as  to  furnish  a 
proper  opportunity  to  all  creditors  to  prove  their  debts, 
and  to  come  to  an  agreement  in  regard  to  the  selection  of  - 
an  assignee  if  possible.  The  several  adjouraments  will 
constitute  but  one  meeting,  and  will  affect  the  proceedings 
in  no  other  way  than  would  a  necessary  postponement  of 
business  from  one  to  another  hour  in  the  same  day.  It  is 
still  the  first  meeting  within  the  contemplation  of  the  stat- 
ute, whether  held  on  the  day  designated  in  the  warrant, 
or  on  a  day  to  which  the  meeting  assembled  on  that  day 
has  been  adjourned.^ 


'  In  re  Carson,  5  B.  R.  290;  s.  c.  5  Ben.  277;  s.  c.  2  L.  T.  B.  194. 

*  In  re  Cogswell,  1  B.  R.  62 ;  s.  c.  I  Ben.  88^. 

•  In  re  Phelps,  Caldwell  &  Co.  1  B.  R.  525 ;  s.  c.  2  L.  T.  B.  25 ;  in  re  C.  H. 
Norton,  6  B.  R.  297. 


FIBST  MEETING  OF  CBEBITOBS.  123 

With  the  choice  of  an  assignee  by  the  creditors,  the 
register  has  nothing  to  do  except  to  preside  at  the  meet- 
ing at  which  the  choice  is  made.  He  is  a  part  of  the 
court.  His  duties  are  of  a  judicial  character,  and  his  ac- 
tion should,  under  all  circumstances,  be  free  from  re- 
proach and  above  all  suspicion  of  interest  or  partisanship. 
It  is  especially  incumbent  upon  him  in  no  manner  to  in- 
terfere with  or  influence,  either  directly  or  indirectly,  the 
choice  of  an  assignee  by  creditors.  His  action  should  in 
all  things  be  that  of  strict  impartiality,  not  only  in  fact 
but  in  appearance,  and  he  should  not  present  the  sem- 
blance of  having  any  interest  or  bias  in  favor  of  or  against 
any  particular  person  as  assignee,  any  more  than  of  being 
prejudiced  for  or  against  the  bankrupt,  or  for  or  against 
any  creditor,  in  any  proceeding.  Any  other  course  will 
lead,  if  not  to  abuses,  at  least  to  suspicions  of  them,  and 
will  impair  his  usefulness  and  derange  the  harmonious 
working  of  the  system.  The  policy  of  the  bankrupt  law 
is  to  give  to  the  creditors  of  a  bankrupt,  the  free  deliber- 
ate, unbiased  choice,  in  the  first  instance,  of  the  person 
who  is  to  take  the  assets  and  manage  them.^ 

No  creditor  can  vote  unless  he  has  proved  his  claim.* 
Agents  and  attorneys  at  law  can  not  vote  without  pro- 
ducing a  letter  of  attorney.  They  must  be  duly  appointed 
attorneys  in  fact.*  The  letter  of  attorney  produced  by  an 
agent  should  be  received  and  filed.  A  partner  may  cast 
the  whole  vote  of  his  firm,  but  in  estimating  the  number 
of  votes,  the  firm  vote  will  only  count  as  one  vote.*  One 
of  several  joint  creditors  who  are  not  partners,  can  not 
vote  without  the  consent  of  the  others.*^  A  creditor  who 
holds  a  security  which  consists  of  property  of  the  bank- 

» In  re  J.  O.  Smith,  1  B.  R  243;  s.  c.  2  Ben.  113. 

'  In  re  W.  D.  Hill,  1  B.  R.  16;  s.  c.  1  Ben.  321 ;  in  re  Altenhaim,  1  B.  R. 
85;  s.  c.  1  Ben.  481. 

^  In  re  Purvis,  1  B.  R.  163;  s.  c.  1  L.  T.  B.  10. 

*  In  re  Purvis,  1  B.  R.  163  ;  s.  a  1  L.  T.  B.  19. 

•  In  re  Purvis,  1  B.  R.  163;  a.  c.  1  L.  T.  B.  19. 
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rupt  not  liable  to  exemption,  can  not  vote.^  The  reason 
for  this  is  very  plain.  The  votes  are  counted  by  value  as 
well  as  number,  and  the  amount  of  his  claim  can  not  be 
determined  until  an  assignee  has  been  selected.  Mere 
proof  alone  does  not  admit  him.  to  the  rank  of  a  creditor. 
His  lien  must  first  be  liquidated.  He  may,  however, 
abandon  his  security,  and  in  that  case  lie  can  vote.  K  the 
debt  consists  of  several  parts,  one  only  of  which  is  secured, 
he  may  vote  on  the  unsecured  portion.*  Where  the  secu- 
rity consists  of  the  property  of  a  third  person,'  or  of  ex- 
empted property,*  he  may  prove  the  whole  claim  and 
vote.  When  a  person  who  has  been  a  partner  in  a  firm 
is  in  bankruptcy  alone,  the  partnership  creditors  can  not 
vote.**  When  a  partnership  is  in  bankruptcy,  an  individ- 
ual creditor  of  one  partner  can  not  vote.'  An  officer  of  a 
bankrupt  corporation,  if  he  is  a  creditor,  has  just  as  much 
right  to  vote  as  any  other  creditor.*^  If  a  claim  has  been 
assigned  after  proof,  the  actual  owner  alone  can  vote,  and 
if  he  holds  several  claims,  he  can  only  cast  one  vote.® 
No  person  who  has  received  a  preference  contrary  to  the 
provisions  of  the  statute  can  vote  (§  5035).  The  only 
grounds  upon  which  the  vote  of  any  other  creditor  can  be 
objected  to,  after  he  has  duly  proved  his  claim,  are  those 
that  would  justify  a  postponement  of-  the  proof  till  after 
the  election  of  an  assignee.  These  are  simply  claims  of 
which  there  may  be  doubts  as  to  their  validity  or  the 
right  of  the  creditor  to  prove  them.  The  mere  fact  that 
the  vote  is  influenced  or  controlled  by  the  bankrupt,  in 

•  In  re  Davis  &  Son,  1  B.  R.  120;  in  re  Walton  et  al.  1  Deady,  442;  in  re 
S.  Hanna,  7  B.  R  602 ;  b.  c.  5  Ben.  5 ;  contra,  in  re  Bolton,  1  B.  R  870 ;  jb.  c. 
2  Ben.  189. 

'  In  re  8.  Hanna,  7  B.  R  602 ;  s.  a  6  Ben.  6 ;  in  re  J.  P.  &C.  R  Parkes, 
10  B.  R  82. 

•  In  re  Cram,  1  B.  R  604;  s.  c.  1  L.  T.  B.  66. 

•  In  re  J.  R.  Stillwell,  7  B.  R  226 ;  in  re  TerteUing,  2  Dillon,  842,  note. 

•  In  re  Pnrvis,  t  B.  R  163;  s.  c.  1  L.  T.  B.  19. 

•  In  re  Phelps,  Caldwell  &  Co.  1  B.  R  525 ;  b.  c.  2  L.  T.  B.  25. 
'  In  re  Northern  Iron  Co.  14  B.  R.  856. 

'  In  re  Frank,  6  B.  R  194;  s.  c.  6  Ben.  164 ;  b.  c.  2  L.  T.  B.  188. 
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his  own  interest,  is  no  ground  for  objecting  to  it.  The 
only  mode  of  raising  such  an  objection  is  by  opposing  the 
approval  of  any  assignee  that  may  be  elected  by  it.^ 

A  vote  may  be  taken  while  a  contest  is  pending  over 
the  postponement  of  the  proof  of  a  claim.  The  statute 
nowhere  directs  nor  does  it  seem  to  contemplate  the 
postponement  of  the  vote  for  assignee,  where  some  cred- 
itors have  proved  their  debts,  in  order  to  enable  others  to 
do  so.  On  the  contrary,  it  seems  to  contemplate  the  ut- 
most practicable  expedition  in  choosing  the  assignee,  and 
for  a  very  good  reason,  because,  until  there  is  an  assignee 
there  is  no  one  to  represent,  or  whose  official  duty  it  is  to 
look  after  the  estate.  The  creditors  who  have  proved 
their  claims  and  are  entitled  to  vote  may,  if  they  see 
proper,  consent  to  wait  for  others  to  prove  before  proceed- 
ing to  choose  the  assignee.  But  even  this  power  ought  to 
be  exercised  sparingly,  and  the  vote  ought  always  to  be 
taken  at  the  earliest  practicable  moment.  If  a  creditor 
whose  proof  of  claim  has  been  postponed  by  the  register, 
is  dissatisfied  with  the*  result  of  the  vote  for  assignee,  and 
considers  the  postponement  of  his  claim  erroneous,  he 
may  have  the  proceeding  certified  to  the  court,  and  if  the 
postponement  appears  to  have  been  erroneous,  the  court 
may  set  aside  the  result  of  the  vote  and  refer  the  matter 
back  for  a  new  vote,  unless  it  appears  to  a  reasonable  cer- 
tainty that  the  result  would  not  be  changed  by  another 
vote.  The  postponement  of  the  proof  of  a  claim  afltects 
no  right  of  a  creditor  except  the  right  to  vote  for  assignee, 
and  where  it  appears  that  the  exercise  of  that  right  would 
be  barren  of  results,  it  would  be  useless  to  delay  the  pro- 
ceedings in  order  to  afford  such  creditor  the  opportunity 
to  exercise  such  right.*  The  register,  however,  can  not 
postpone  a  claim  merely  because  it  is  objected  to,  or  admit 


'  In  re  Noble,  8  B.  R.  98 ;  s.  c.  3  Ben.  332. 

*  In  re  Lake  Superior  S.  C.  R.  R.  &  T.  Co.  7  B.  R.  873 ;  in  re  Northern  Iron 
Co.  14  B.  R.  856;  in  re  George  Jackson,  14  B.  R.  449. 
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it  to  proof  against  objection,  although  he  deems  it  clearly 
valid  and  admissible.  In  such  an  event  the  court  must 
be  applied  to,  if  the  objection  is  not  withdrawn,  for  the 
register  has  no  power  to  proceed  to  the  election  of  an  as- 
signee without  the  votes  of  all  the  creditors  who  wish  to 
vote,  unless  he  himself  considers  the  claim  doubtful.^ 

It  has  been  decided  that  the  manner  of  choosing  or 
electing  an  assignee  is  not  similar  to  that  observed  in 
electing  civil  officers  at  regular  State  elections,  and  that 
the  creditors  are  not  to  go  to  the  place  designated,  and,  at 
or  after  the  hour  fixed  in  the  warrant,  separately  deposit 
their  ballots  or  votes  in  the  presence  of  the  register.* 
This  decision  rests  entirely  upon  the  construction  given  to 
the  terms  "  meeting  "  and  "  preside."  A  meeting,  how- 
ever,  need  not  be  an  assembly.  There  may  be  a  meeting, 
although  no  creditors  assemble.  At  town  meetings  the 
voters  are  coming  and  going  during  the  whole  of  the  day. 
And  "  preside  "  does  not  merely  mean  to  sit  as  president. 
It,  in  this  instance,  means  to  regulate,  superintend,  and 
control.  The  meeting  is  a  judicial  proceeding;  and  the 
register  presides  at  it  in  exactly  the  same  manner,  and  in 
.  the  same  sense,  that  a  judge  presides  over  his  court.  In 
practice,  where  the  estate  is  large,  and  the  creditors  nu- 
merous, it  may  require  a  whole  day,  or  several  days,  to 
take  the  proofs  and  complete  the  election.  Although  cred- 
itors may  prove  their  claims  at  any  time  after  the  com- 
mencement of  the  proceedings  in  bankruptcy,  they  do  not 
generally  prove  them  until  the  first  meeting.  This  throws 
a  great  deal  of  labor  upon  the  register  on  that  day,  in- 
volving time  and  delay  and  inconvenience  to  creditors,  if 
they  are  compelled  to  wait  until  the  preliminary  business 
of  taking  proofs  is  finished  before  they  can  cast  their 
votes.  Nothing,  therefore,  but  a  plain,  imperative  re- 
quirement of  the  law  should  impose  such  delays  and  in- 

'  In  re  Bartuscb,  9  B.  R.  478. 

^  In  re  Phelps,  CaldweH  &  Co.  1  B.  R.  525;  a.  c.  2  L.  T.  B.  25. 
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conveniences  upon  them.  The  policy  of  the  statute  is  to 
give  the  choice  of  the  assignee  to  them,  and  that  construc- 
tion sliould  be  adopted  which  will  furnish  the  greatest 
facilities  for  carrying  that  purpose  into  effect.  The  man- 
ner of  proceeding  is  not  prescribed  by  the  statute,  and 
should,  therefore,  be  left  to  be  determined  by  the  cred- 
itors themselves.  They  may  either  organize  into  a  gen- 
eral meeting,  or  vote  in  the  same  manner  as  at  any  other 
election. 

That  this  is  the  proper  manner  of  proceeding  is  shown 
by  the  mode  of  taking  the  votes.  The  statute  expressly 
requires  that  all  acts  done  by  the  register  shall  be  reduced 
to  writing,  and  signed  by  him,  and  shall  be  filed  in  the 
clerk's  office  as  a  part  of  the  proceedings  (§  5004).  The 
act  of  receiving  the  votes  of  creditors  is  one  of  those  acts. 
It  is  done  by  him  in  the  prosecution  of  a  proceeding  in 
bankruptcy.  That  it  was  so  considered  by  the  justices  of 
the  Supreme  Court  is  shown  by  the  prescribed  form  of 
the  report  of  the  election.^  This  not  only  contemplates 
that  the  name,  residence,  and  amount  of  debt  of  each 
creditor  shall  be  recorded ;  *  but  it  also  contemplates  that 
each  creditor  shall  make  the  entry  upon  the  appropriate 
blank  for  himself.  In  this  respect  it  differs  from  all  the 
other  memoranda  sent  by  the  register  to  the  clerk.  In  all 
the  others  he  himself  merely  forwards  a  brief  memoran- 
dum of  what  is  done;  in  this  alone  the  whole  proceeding 
is  made  a  matter  of  record.  The  purpose  of  this  require- 
ment is  very  clear.  If  any  dispute  should  arise  in  regard 
to  the  actual  result  of  an  election,  there  would  be  no  sat- 
isfactory means  for  the  court  to  settle  the  controversy, 
unless  some  such  record  were  made  for  its  personal  inspec- 
tion ;  and  the  register's  opinion  would  be  almost  conclusive 
upon  the  point.     The  creditors  may  ballot  and  canvass  as 


*  Form  No.  15. 

»  In  rc  Phelps,  Caldwell  &  Co.  1  B.  R.  625;  B.  c.  2  L.  T.  B.  25. 
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often  as  they  please ;  but  when  they  come  to  cast  the  vote 
contemplated  by  the  statute  and  the  forms,  they  must  make 
it  a  matter  of  record,  clear,  accessible,  incontrovertible,  and 
capable  of  preservation.  This  would  seem  to  be  the  prac- 
tice prescribed  by  the  justices  of  the  Supreme  Court.  The 
votes  may  be  taken  according  to  either  of  the  two  modes. 
The  creditors  may,  in  the  first  instance,  sign  their  names  on 
the  appropriate  blanks  in  the  prescribed  manner.  K  the 
proper  practice  is  for  the  creditor  to  sign  his  own  name  to 
the  record,  there  is  no  reason  why  he  should  be  detained 
after  that  is  done.  The  vote  cast  is  like  one  judgment  ren- 
dered ;  but  the  court  still  continues  in  session  to  attend  to 
other  business.  Or,  on  the  other  hand,  the  creditors  may 
organize  themselves  into  a  general  meeting,  and  take  pre- 
liminary ballots  and  votes,  either  viva  voce  or  on  written 
slips.  Such  votes  will  not  be  informal.^  But  when  a  final 
result  is  reached,  it  must  be  made  a  matter  of  record,  and 
the  creditors  who  have  chosen  the  assignee  must  then  sign 
the  appropriate  certificate.®  It  is  not  believed  that  an 
election  conducted  in  either  of  these  modes  would  be  set 
aside  for  irregularity.  If,  on  the  first  vote,  there  is  no  choice 
made,  a  second,  third,  or  any  number  of  ballots  may  be 
had,  until  the  required  concurrence  is  obtained.  If  no  such 
concurrence  is  had,  and  the  meeting  adjourns  sine  die^ 
there  is  then  no  choice  made  by  the  creditors. 

The  mode  of  counting  the  votes  is  peculiar.  The 
choice  can  only  be  made  by  the  greater  part  in  number 
and  in  value  of  the  creditors  who  have  proved  their  debts 
(§  5034).  All  the  debts  which  have  been  properly  proved 
and  placed  on  file  must  be  included  in  ascertaining  the 
result.  A  majority  in  number  and  value  of  the  votes 
cast  merely  will  not  be  sufficient,  unless  a  vote  has  been 
cast  on  eveiy  debt  proved.     It  must  also  be  a  majority  in 


*  In  re  Pearson,  2  B.  R.  477 ;  in  re  Lake  Superior  S.  C.  R.  R.  &  I.  Co.   7 
B.  R.  376. 

*  In  re  Pfromm,  8  B.  R.  857. 
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number  and  value  of  all  the  debts  proved.  By  this  mode 
of  counting,  every  debt  on  which  a  vote  has  not  been  cast 
in  favor  of  a  person  must  be  counted  against  him.  When 
there  are  two  candidates,  all  the  debts  not  voted  must  be 
counted  against  both.  The  count,  moreover,  is  not  simply 
a  count  of  number ;  it  is  also  a  count  of  value.  A  per- 
son may  receive  the  votes  on  a  majority  of  the  debts 
proved,  yet,  unless  the  majority  in  number  also  consti- 
tutes a  majority  in  the  amount  of  the  claims  proved,  he 
will  not  be  elected.  A  person  may  likewise  receive  the 
votes  on  a  majority  in  amount  of  the  debts  proved,  yet, 
unless  that  majority  in  amount  also  constitutes  a  majority 
in  number,  he  will  not  be  elected.  The  majority  must  be 
a  joint  majority  of  both  the  number  and  the  value.^  The 
object  of  this  provision  of  the  statute  is  clear.  If  the 
count  was  of  value  alone,  one  large  creditor  might  have 
the  sole  choice  of  assignee,  to  the  detriment  of  other  cred- 
itors, and  to  the  oppression  of  the  bankrupt.  If,  on  the 
other  hand,  the  count  was  of  numbers  only,  several  credit- 
ors having  insignificant  claims  might  choose  an  assignee, 
to  the  great  injury  of  the  only  creditor  who  had  a  real  in- 
terest in  the  proceedings.  If  the  creditors  can  not  com- 
bine and  work  together  harmoniously,  the  law  wisely  con- 
fers the  power  of  appointment  upon  the  register  or  the 
court.  When  only  one  creditor  appears  and  proves  his 
debt,  and  there  are  no  other  debts  proven,  the  right  to 
choose  an  assignee  belongs  to  the  sole  creditor  who  has 
proved  his  claim.^  A  creditor  has  the  right  to  change 
his  vote  at  any  time  during  the  progress  of  an  election. 
He  may,  therefore,  refuse  to  sign  the  certificate,  although 
he  has  given  a  viva  voce  vote  in  favor  of  a  party.*  But  after 
a  final  adjournment  no  vote  can  be  changed.*    Proofs  which 


» In  re  Scheiffer  &  Garrett,  2  B.  R.  591. 

"  In  re  Haynes,  2  B.  R.  227;  b.  c.  1  L.  T.  B.  121. 

•  In  re  Pfromm,  8  B.  R.  357. 

*  In  re  ScheiflFer  &  Garrett,  2  B.  R.  591. 
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are  filed  after  a  Tote  is  taken  can  not  be  allowed  to  come 
in  and  change  the  result.^ 

K  no  choice  is  made  by  the  creditors,  the  judge,  or  if 
there  is  no  opposing  interest,  the  register  must  appoint 
one  or  more  assignees  (§  5034).  No  official  assignee  can 
be  appointed  by  the  court  or  judge,  nor  any  general  as- 
signee to  act  in  any  class  of  cases.*  It  is  only  when  the 
creditors  fail  to  elect  that  the  register  or  judge  can  appoint 
an  assignee.  The  opposing  interest  which  precludes  the 
register  from  making  an  appointment  is  not  merely  an  in- 
terest contending  by  vote  but  an  interest  in  opposition  to 
the  exercise  of  the  power  by  him.*  When  there  is  a  fail- 
ure on  the  part  of  creditors  assembled  to  make  a  choice,  it 
is  the  duty  of  the  register  to  inform  the  creditors  of  their 
rights,  and  state  distinctly  that  he  can  not  make  an  ap- 
pointment if  there  is  all  opposing  interest.  He  must 
ascertain  affirmatively  that  there  is  no  opposition,  and  can 
only  do  so  by  asking  directly  if  there  is  any  objection  to 
his  making  the  appointment.  K  he  makes  such  announce- 
ment, there  should  be  a  distinct  disclosure  if -there  is  an 
opposing  interest.*  If  there  is  opposition,  an  appointment 
by  him  will  be  irregular.^  If  there  is  an  opposing  interest 
at  any  stage  of  the  meeting,  such  opposition  is  to  be  con- 
sidered as  continuing  until  the  termination  of  the  meet- 
ing, whether  upon  the  day  first  appointed  or  any  other 
day  to  which  the  meeting  may  be  continued,  unless  it 
affirmatively  appears  that  such  opposition  has  been  with- 
drawn.* When  no  creditors  appear,  or  are  represented, 
the  register  may  appoint  an  assignee,  and  should  do  so, 
though  no  debts  have  been  proved.^     An  assignee  should 

'  In  re  Lake  Superior  S.  C.  R.  R.  &  I.  Co.  7  B.  R.  376. 
'  Rule  IX;  io  re  Wm.  Major,  14  B.  R.  71. 
■  In  re  George  Jackson,  14  B.  R.  449. 

*  In  re  George  Jacki^on,  14  B.  R.  449 ;  vide  in  re  Pearson,  2  B.  R.  477. 

•  In  re  Pearson,  2  B.  R.  477.  •  In  re  C.  H.  Norton,  6  B.  R  297. 
'  In  re  Cogswell,  1  P.  R.  62;  g.  c.  1  Pen.  888. 
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be  appointed,  even  though  there  are  no  apparent  assets, 
for  he  is  designed  by  the  statute  to  act  as  trustee  on  be- 
half of  the  creditors,  and  it  his  duty  to  search  for  and  dis- 
cover the  assets,  if  there  are  any.^ 

In  making  a  report  to  court  of  the  meeting,  the  regis- 
ter should  always  send  a  certificate  of  the  holding  of  the 
meeting,^  and  a  list  of  the  creditors  who  have  proved 
their  debts,*  and  a  certificate  of  the  election,"*  or  the  failure 
to  elect,^  as  the  case  may  be.  In  making  up  the  forms, 
the  justices  of  the  Supreme  Court  evidently  contemplated 
that  claims  would  not  be  proved  at  any  time  before  the 
first  meeting ;  but,  as  the  practice  is  diflferent,  the  certifi- 
cate should  be  varied,  so  as  to  include  all  the  debts  which 
are  on  file  at  the  time  when  the  meeting  is  held,  or  vote 
taken,  whether  proved  on  that  day  or  not.  The  object  of 
the  report  is  to  make  the  whole  proceedings  a  matter  of 
record,  so  that  any  person  interested  can,  by  a  mere  in- 
spection of  the  papers,  see  whether  the  election  has  been 
regular.  The  register  has  no  power  to  make  an  election 
of  an  assignee  valid  by  his  mere  approval;  but,  if  no  ob- 
jections exist,  he  should  certify  to  his  approval  of  the 
choi(3e  as  a  mere  preliminary  step  to  the  final  approval  by 
the  judge.  As  he  is  personally  familiar  with  the  whole 
proceeding,  he  ought  not  to  let  any  election  pass  without 
his  affirmative  and  express  approval  or  disapproval.*  If 
he  is  satisfied  that  any  reasons  exist  why  an  assignee, 
elected  by  the  creditors,  should  not  be  approved,  it  is  his 
duty  to  state  such  reasons  freely  in  submitting  his  report 
of  the  proceedings.^ 

All  elections  or  appointments  of  assignees  are  subject 
to  the  approval  of  the  judge,  and  when,  in  his  judgment. 


*  In  re  Alexander  Graves,  1  N.  Y.  Leg.  Obs.  213;  s.  c.  5  Law  Rep.  25. 
'  Form  No.  15.  *  Form  No.  13.  *  Form  No.  15. 

•  Form  No.  11.  •  Form  No.  15. 

"  In  re  Bliss,  1  B.  R.  78 ;  s.  c.  1  Ben.  407 ;  in  re  ScheiflFer  &  Garrett,  2  B. 
R.  591 ;  in  re  Clairmont,  1  B.  R.  276;  s.  c.  Lowell,  230;  s.  c.  1  L.  T.  B.  6. 
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it  is  for  any  cause  needful  or  expedient,  he  may  appoint 
additional  assignees,  or  order  a  new  election  (§  5034). 
This  includes  appointments  made  by  registers,  as  well  as 
selections  made  by  creditors,  and  no  one  should  enter  upon 
the  duties  of  assignee  until  such  approval  is  obtained.  If 
the  judge  di-sapproves,  the  election  or  appointment  fails.^ 
The  only  persons  who  are  positively  disqualified  for  the 
position  of  assignee  are  those  who  have  accepted  a  prefer- 
ence contrary  to  the  provisions  of  the  statute  (§  5035). 
All  other  pei'sons  may  be  assignees,  if  duly  elected  or 
appointed,  but  the  judge,  in  the  exercise  of  a  sound  dis- 
cretion, may  withhold  his  approval.  This  discretion  is  a 
legal  discretion,  and  must  be  controlled  not  by  caprice, 
prejudice,  partiality,  likes  or  dislikes,  or  any  other  reason 
than  a  due  regard  to  the  fitness  of  the  proposed  assignee 
for  the  position.  The  creditors  alone  are  interested  in  the 
distribution  of  the  estate,  and,  as  they  have  pecuniary  in- 
terests at  stake,  it  will  be  presumed  that  they  have  care- 
fully canvassed  and  inquired  into  the  qualifications  of  the 
person  to  whom  they  recommend  the  estate  to  be  intrusted. 
They  are  generally  commercial  men  intimately  acquainted 
with  the  afi:airs  of  the  bankrupt,  and  the  qualifications  es- 
sential and  proper  to  fit  a  man  to  act  as  assignee,  and  un- 
less good  and  strong  reasons  are  presented,  the  opinion  of 
the  creditors,  representing  a  majority  in  number  and  value, 
is  entitled  to  great  weight  in  determining  who  is  the 
proper  person  to  administer  the  estate  in  which  they  are 
interested.  The  judge,  therefore,  will  always  approve  of 
an  election  made  by  the  creditors,  unless  something  is 
placed  before  him  to  show  that  the  choice  is  not  a  proper 
one.^  An  appointment  made  by  a  register  is  nothing  more 
than  the  designation  of  a  suitable  person  for  the  trust;* 


'  In  re  Sheiffer  &  Garrett,  2  B.  R.  591. 

'  In  re  J.  O.  Smith,  1  B.  R.  243;  s.  c.  2  Ben.  113;  in  re  Clairmont,  1  B. 
R.  276 ;  B.  c.  Lowell,  230 ;  s.  c.  1  L.  T.  B.  6. 

"  In  re  Scheiflfer  &  Garrett,  2  B.  R.  591. 
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but  is  usually  approved,  unless  objections  are  made.  An 
assignee,  duly  elected  by  the  creditors,  is  entitled  to  the 
position  by  virtue  of  the  statute,  unless  there  is  an  impu- 
tation upon  his  competency  or  character.^ 

An  assignee  should  reside  in  the  district  in  which  the 
proceedings  are  pending;*  but,  if  he  has  a  place  of  busi- 
ness within  the  district,  the  judge  may  appoint  a  person 
who  resides  in  the  district  to  iact  as  assignee,  in  conjunc- 
tion with  him,  and  will  then  approve  the  choice.^  An  at- 
torney for  a  creditor,^  or  an  attorney  for  the  bankrupt,^ 
nlay  be  chosen ;  but  an  attorney  for  the  bankrupt  must 
cease  to  act  as  such,  for  the  two  positions  are  manifestly 
inconsistent  and  incompatible.  A  director  of  a  corpora- 
tion which  has  received  an  unlawful  preference  can  not 
be  approved.^  A  relative  of  the  bankrupt  is  not  abso- 
lutely disqualified ;  but  if  there  are  any  unlawful  prefer- 
ences to  be  investigated,  the  choice  may  be  disapproved.^ 
The  election  of  the  confidential  clerk  of  the  bankrupt's  at- 
torney is  objectionable.^  A  person  can  not  act  both  as 
receiver  and  as  assignee  and  have  his  acts  authorized  by 
the  State  court  and  by  the  bankrupt  court.  This  is  a 
position  of  incompatibility  which  the  bankrupt  court  can 
not  permit  one  of  its  officers  to  occupy.  If  he  is  to  be  as- 
signee, he  must  look  to  the  bankrupt  court  alone  as  the 
source  of  his  authority.^  A  general  bias  either  for  or 
against  the  bankrupt  or  his  dealings  will  not  disqualify  a 
person  of  standing  and  character.^^ 


» In  re  Grant,  2  B.  R.  106. 

"  In  re  Havens,  1  B.  R  485 ;  Anon.  1  B.  R.  (quarto),  29. 

•  In  re  Loder  et  al.  2  B.  R.  515 ;  in  re  Jacoby,  1  W.  N.  16. 

•  In  re  Barrett,  2  B.  R.  533 ;  s.  c.  1  L.  T.  B.  144  ;  in  re  Lawson,  2  B.  R. 
396. 

•  In  re  Clairniont,  1  B.  R.  276;  b.  c.  Lowell,  230;  s.  c.  1  L.  T.  B.  6. 

•  In  re  Powen,  2  B.  R.  45. 

'  In  re  Powell,  2  B.  R.  45;  in  re  Bogert  et  al.  3  B.  R.  651. 

•  In  re  Mallory,  4  B.  R.  158;  s.  c.  2  L.  T.  B.  180. 

•  In  re  Stuyvesant  Bank,  6  B.  R.  272. 

••  In  re  Clairmont,  1  B.  R.  376;  s.  c.  Lowell,  230;  s.  c.  1  L.  T.  B.  6. 


134  FIRST  MEETING  OF  CREDITORS. 

The  solicitation  of  votes  is  permissible  in  all  cases, 
when  properly  exercised.  If  the  creditors  take  an  interest 
in  the  meeting,  the  whole  subject  of  the  election  may  be 
thoroughly  canvassed  and  discussed,  and  all  arguments 
appropriate  for  conviction  and  persuasion  may  be  used. 
The  choice  must  be  free  and  unbiased  ;  but  it  ought,  also, 
to  be  the  result  of  deliberation  and  an  enlightened  judg- 
ment— a  choice  made  with  the  full  knowledge  of  all  the 
facts  and  their  bearings.  Improper  means  and  undue  in- 
fluence can  never  be  permitted.  Whether  there  has  been 
such  undue  influence  or  improper  means  exercised  as  to 
invalidate  the  election,  will  depend  upon  the  circumstances 
of  each  case.^  A  promise  to  pay  the  claim  of  a  creditor  in 
full  is  improper,  and  an  election  so  procured  will  not  be 
approved.*  There  are  circumstances,  also,  under  which  no 
solicitation  can  be  permitted.  There  is  a  manifest  difference 
between  soliciting  the  votes  of  creditors  who  are  inter- 
ested in  the  proceedings  and  watchful  of  their  rights,  and 
soliciting  the  votes  of  those  who  are  entirely  indifferent, 
and  merely  come  in  as  a  matter  of  accommodation,  to  en- 
able a  certain  person  to  accomplish  his  purpose.  Thus, 
where  the  only  claims  proved  were  those  of  two  friends 
of  the  bankinipt,  brought  in  by  him  for  the  sole  purpose 
of  selecting  an  assignee,  the  choice  was  disapproved.^  So, 
also,  the  election  of  a  person  who  made  it  a  business,  in 
cases  were  there  were  no  assets,  to  bring  in  a  creditor  to 
prove  a  claim,  and  vote  for  him  with  a  view  solely  to  the 
pecuniary  emoluments  that  belong  to  the  position,  was  re- 
jected."* The  facts,  in  both  of  these  cases,  were  peculiar, 
and  in  both  the  manifest  policy  and  object  of  the  statute 
were  defeated  by  an  abuse  of  its  forms  and  privileges. 

All  objections  should  be  made,  if  the  facts  are  known 


*  Id  re  Mallory,  4  B.  R.  153;  s.  c.  2  L.  T.  B.  180. 
'  In  re  Haas  &  Samson,  8  B.  R.  189. 

» In  re  Bliss,  1  B.  R.  78;  s.  c.  1  Ben.  407. 

*  In  re  A.  B.  2  B.  R.  808 ;  s.  c.  2  3en.  G6. 
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to  the  creditors,  immediately  after  the  election.  If,  with 
full  knowledge  of  the  facts,  the  creditors  allow  the  as- 
signee to  go  on  and  exercise  his  duties,  they  can  not 
afterward  have  him  removed  without  showing  some  mis- 
conduct, or  that  the  relation  he  holds  to  the  creditors  or 
the  bankrupt  is  in  some  way  prejudicial  to  the  rights  or 
interests  of  the  creditors.^  When  the  judge  withholds 
his  approval  of  the  choice  made  by  the  creditors,  a  new 
election  must  be  ordered.*  He  may  also  when,  in  his  judg- 
ment, it  is  for  any  cause  needful  or  expedient,  appoint  ad- 
ditional assignees,  or  order  a  new  election  (§  5034).*  No 
additional  assignee  can  be  appointed  except  upon  the  peti- 
tion of  one-fourth  in  number  and  value  of  the  creditors 
who  have  proved  their  debts  and  upon  good  and  sufficient 
cause  shown.*  An  additional  assignee  will  not,  in  general, 
be  appointed  at  the  request  of  the  minority  of  the  creditors, 
for  the  statute  does  not  appear  to  intend  a  minority  repre- 
sentation. The  creditors  have  the  right  to  decide  upon 
the  number  of  assignees,  as  well  as  to  choose  them.*  A 
new  election  will  not  be  ordered  when  it  is  not  apparent 
that  a  different  result  would  be  thereby  attained.* 

Appended  to  the  usual  report  of  the  choice  of  an  as- 
signee is  a  form  for  the  appointment  of  a  solicitor  for  the 
assignee,  and  the  judge's  approval  thereof.^  The  intent  of 
this  clearly  is,  that  such  solicitor  must  be  a  quasi  officer  of 
the  court,  and  be  duly  appointed  and  regularly  approved. 
He  is  considered  as  a  minister  of  the  court,  and  his  duty  is 
to  attend  to  the  estate.  The  court  uniformly  disapprove 
of  the  same  person  acting  as  attorney  for  the  bankrupt 
and  the  assignee,  not  because  the  duties  are  always  con- 

» In  re  Mallory,  4  B.  R.  153;  s.  c.  2  L.  T.  B.  130. 

"  In  re  Scheiffer  &  Garrett,  2  B.  R.  591. 

» In  re  Overton,  8  B.  R.  866.  *  Rule  IX. 

*  In  re  Clairmont,  1  B.  R  276;  s.  c.  Lowell,  230;  8.  c.  1  L.  T.  B.  6. 

•  In  re  Pfromm,  8  B.  R.  357 ;  in  re  Lake  Superior  S.  C.  R.   R  &  L  Co.  7 
B.  R  376 ;  in  re  George  Jackson,  14  B.  R.  449. 

^  Form  No.  15. 
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flicting  and  adverse,  but  because  they  may  be  so.  His 
first  duty  will  be  to  the  estate,  and  it  is  considered  incon- 
sistent with  his  duties  if  he  acts  also  as  attorney  for  the 
bankrupt.^ 

It  is  the  duty  of  the  register,  immediately  upon  the 
appointment  of  an  assignee,  should  he  not  be  present  at 
the  meeting,  to  notify  him  personally  or  by  mail  of  his 
appointment;  and  in  such  notification  the  assignee  so  ap- 
pointed must  be  required  to  give  notice  forthwith  to  the 
court  or  register  of  his  acceptance  or  rejection  of  the  trust.* 
The  notification  must  be  entitled  in  the  cause,  and  should 
be  in  the  prescribed  form.*  If  an  assignee,  chosen  or  ap- 
pointed, fails  within  five  days  to  express,  in  writing,  his 
acceptance  of  the  trust,  the  judge  or  register  may  fill  the 
vacancy  (§  5034).  When  the  assignee  is  present,  the  ac- 
ceptance is  written  upon  the  certificate  of  his  election ;  if 
he  is  absent,  it  is  made  upon  the  notification,  which  is  then 
placed  on  file. 

The  judge  at  any  time  may,  and,  upon  the  request  in 
writing  of  any  creditor  who  has  proved  his  claim,  must 
require  the  assignee  to  give  good  and  sufficient  bond  to 
the  United  States,  with  a  condition  for  the  faithful  per- 
formance and  discharge  of  his  duties  (§  5036).  No  one 
but  the  jndgQ  can  require  an  assignee  to  execute  a  bond,* 
and  this  should  always  be  done  when  a  creditor  demands 
it.*  The  order  should  specify  the  time  within  which  the 
bond  shall  be  filed,  and  if  it  omit  to  do  so,  the  assignee 
can  not  be  deemed  in  default  for  not  filing  a  bond.^  There 
must  be  a  separate  and  distinct  bond  for  each  case  in 
which  he  is  appointed.  A  general  bond,  conditioned  for 
the  faithful  performance  of  his  duties  in  all  cases  in  which 
he  may  be  appointed,  is  not  sufficient.''    The  bond  must 

•  In  re  Mallory,  4  B.  R.  153;  8.  c.  2  L.  T.  B.  130. 

•  Rule  IX.  »  Form  No.  16. 

•  In  re  Dean,  1  B.  R.  249 ;  s.  c.  1  L.  T.  B.  9 ;  contra,  in  re  Binninger  & 
Clark,  9  B.  R.  568. 

•  In  re  Femberg,  2  B.  R.  353. 

•  In  re  George  E.  Sands,  7  Ben.  19.  '  In  re  McFadcD,  3  B.  R.  104, 
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be  ia  the  prescribed  form.^  The  bond  must  be  approved 
by  the  judge  or  register  by  his  indorsement  thereon,  and 
be  filed  with  the  record  of  the  case.  It  inures  to  the 
benefit  of  all  creditors  proving  their  claims,  and  may  be 
prosecuted  in  the  name  and  for  the  benefit  of  any  injured 
party.  If  the  assignee  fails  to  give  the  bond  within  such 
time  as  the  judge  orders,  not  exceeding  ten  days  after  no- 
tice to  him  of  such  order,  the  judge  must  remove  him  and 
appoint  another  in  his  place  (§  5036). 

The  assignee  must  immediately  give  notice  of  his  ap- 
pointment by  publication,  at  least  once  a  week  for  three 
successive  weeks,  in  such  newspapers  as  shall  for  that 
purpose  be  designated  by  the  court,  due  regard  being 
had  to  their  general  circulation  in  the  district,  or  in  that 
portion  of  the  district  in  which  the  bankrupt  and  his 
creditors  reside  (§  5054).  The  order  directing  the  publi- 
cation may  be  made  by  the  register,*  and  the  publication 
should  be  in  the  newspapers  designated  by  the  rules  of 
the  court,  if  any  are  so  designated.  The  notice  must  be 
published  once  in  every  seven  days  for  three  successive 
periods  of  seven  days  each ;  the  interval  between  any  two 
publications  must  be  not  less  than  seven  days;  the  inter- 
val between  the  last  publication  and  any  proceeding  de- 
pendent upon  the  publication  must  be  not  less  than  seven 
days;  and  the  publications  must  be  three  in  number.^ 
The  publication  is  not  essential  to  the  regularity  of  the 
proceeding.  It  is  directory  to  the  assignee  and  not  in- 
tended so  much  for  creditors  as  for  persons  owing  debts 
to,  or  otherwise  having  business  with,  the  estate.*  This 
notice  must  be  according  to  the  prescribed  form.^ 

As  soon  as  the  assignee  is  appointed  and  qualified,  the 
judge,  or  where  there  is  no  opposing  interest,  the  register 
must,  by  an  instrument  under  his  hand,  assign  and  convey 


»  Form  No.  17.  »  Rule  V. 

'  In  re  Bellamy,  1  B.  R.  64 ;  s.  c.  1  Ben.  390 ;  8.  c.  1  L.  T.  B.  22. 

*  In  re  Littlefield,  3  B.  R.  57;  8.  c.  Lowell,  831 ;  s.  c.  1  L.  T.  B.  164. 

•  Form  No.  16. 
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to  the  assignee  all  the  estate,  real  and  personal,  of  the 
bankrupt,  with  all  his  deeds,  books  and  papers  relating 
thereto ;  and  such  assignment  relates  back  to  the  com- 
mencement of  the  proceedings  in  "bankruptcy,  and  there- 
upon by  operation  of  law,  the  title  to  all  such  property  and 
estate,  both  real  and  personal,  vests  in  the  assignee,  al- 
though the  same  is  then  attached  on  me&ne  process  as  the 
property  of  the  bankrupt,  and  dissolves  any  such  attachment 
made  within  four  months  next  preceding  the  commencement 
of  such  proceedings.  This  assignment  should  be  made  ac- 
cording to  the  prescribed  form,^  and  should  always  be  under 
the  seal  of  the  court,  whether  made  by  the  register  or  by 
the  judge.^  The  word  " is"  in  the  form,  before  the  word 
"  possessed,"  is  probably  a  misprint,  and  should  be  changed 
to  was.^  The  title  should  be  made  to  vest  in  the  assignee 
from  the  time  of  the  filing  of  the  petition  in  the  cause. 
The  assignment  should  never  be  made  until  the  judge  cer- 
tifies his  approval  of  the  assignee  elected  or  appointed.* 
It  should  be  made,  even  though  the  title  to  the  property 
is  in  dispute.^  No  acknowledgment  is  necessary.  The 
title  passes  by  virtue  of  the  bankrupt  law,  which  is  the 
paramount  law  by  force  of  the  power  conferred  upon  Con- 
gress by  the  Constitution  to  establish  a  uniform  system 
of  bankruptcy,  and  the  only  forms  that  need  be  observed 
in  the  execution  are  those  prescribed  by  the  statute  itself.* 
By  the  rule  of  court,  in  some  districts,  duplicates  are 
prepared,  one  of  which  is  left  with  the  clerk  and  the 
other  delivered  to  the  assignee.  Where  this  is  not  the 
practice,  the  assignment  should  be  first  taken  to  the  clerk 
and  recorded,  so  that  he  may  have  a  proper  record  from 
which  he  can  make  the  certified  copies  required  by  the 
statute.^ 

'  Form  No.  18.  ^  In  re  Neale,  2  B.  R.  177 ;  s.  c.  1  L.  T.  B.  295. 

•  In  re  Patterson,  1  B.  R.  125 ;  s.  c.  1  Ben.  508. 

•  In  re  Scheiffer  &  Garrett,  2  B.  R.  591.  •In  re  Wylie,  2  B.  R.  137. 

•  In  re  Neale,  8  B.  R.  177;  s.  c.  1  L.  T.  B.  295;  contra,  Zeigler  v.  Shomo, 
78  Penn.  857. 

'  In  re  A.  Alexander,  3  B.  R.  (quarto),  20. 
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The  assignee  must,  within  six  months,  cause  the  assign- 
ment to  him  to  be  recorded  in  every  registry  of  deeds  or 
other  oflSce  within  the  United  States,  where  a  conveyance 
of  any  land  owned  by  the  bankrupt  ought  by  law  to  be 
recorded  (§  5054).  The  object  in  requiring  the  assignment 
to  be  recorded  is  not  to  vest  a  title  in  the  assignee,  for  he 
has  title  though  the  assignment  may  never  be  recorded. 
It  may  also  be  used  as  evidence  in  the  courts  without 
being  recorded.  The  object  in  requiring  it  to  be  recorded 
is,  that  every  purchaser  of  land  at  an  assignee's  sale  may 
have  recourse  to  a  certified  copy  from  such  record  as  a 
link  in  his  claim  of  title  in  any  suit  he  may  bring  for  the 
possession,  or  in  any  suit  in  respect  to  the  properly  which 
he,  or  his  heirs,  or  others  claiming  under  him,  may  desire 
to  bring.  Recording  is  necessary  for  the  safety  of  such 
purchaser.  There  is  but  one  original  assignment,  and 
that  must  be  filed  eventually  in  the  office  of  the  clerk  of 
the  district  court.  This  might  be  destroyed  or  lost,  and  it 
is  often  very  inconvenient  to  have  recourse  to  it.^  The 
recording  of  the  'assignment,  however,  is  not  essential  to 
the  validity  of  the  transfer,  and  is  not  designed  to  operate 
as  under  the  State  registry  acts.  The  assignment  relates 
back  to  the  commencement  of  the  proceedings,  and  all 
subsequent  purchasers  are  affected  accordingly,  whether 
they  purchase  before  the  assignment  is  actually  made  or 
afterwards.  A  person  who  purchases  from  the  bankrupt 
after  the  commencement  of  the  proceedings,  takes  no  title 
although  he  has  no  notice  thereof.  The  question  of  notice 
can  not  arise.  The  purchase  being  of  what  the  bankrupt 
had  at  the  time  of  transfer,  the  purchaser  acquires  no  title 
as  against  the  assignee.^ 

»  Id  re  Neale,  3  B.  R.  177 ;  8.  c.  1  L.  T.  B.  295 ;  Holbrook  v.  Coney,  25 
111.543. 

» Davis  V.  Anderson,  6  B.  R.  145 ;  io  re  Gregg,  8  B.  R.  529 ;  s.  c.  1  L.  T. 
B.  298;  Stuart  v.  Mines,  6  B.  R.  416;  s.  c.  38  Iowa,  60;  s.  c.  5  L.  T.  B.  46; 
Philips  V.  Helmbold,  26  N.  J.  Eq.  202. 


CHAPTER  Vn. 

DUTIES    OF   ASSIGNEES    AND   MODE   OF   REMOVAL. 

The  assignee  must,  immediately  upon  entering  upon  his 
duties,  prepare  a  complete  inventory  of  all  the  property 
of  the  bankrupt  that  comes  into  his  possession,  except 
where  an  inventory  is  furnished  to  him  by  the  marshal ; 
in  which  case,  having  verified  the  same,  he  must  add  there- 
to a  certificate  that  the  same  is  correct,  or  that  the  same  is 
correct  as  modified  by  a  supplemental  inventory,  to  be 
annexed  thereto;  in  Which  supplemental  inventory  he 
must  state  any  deficiency  of  assets  named  in  the  marshal's 
inventory,  and  must  add  any  property  or  assets  not  con- 
tained therein.^  Every  assignee  must  keep  a  regular 
account  of  all  moneys  received  or  expended  by  him,  to 
which  every  creditor  may,  at  reasonable  times,  have  free 
access.^  The  assignee  of  a  partnership  must  keep  separate 
accounts  of  the  joint  stock  or  property  of  the  firm,  and  of 
the  separate  estate  of  each  partner  (§  5121).  The  assignee 
must  report,  under  oath,  to  the  court,  at  least  as  often  as 
once  in  three  months,  the  condition  of  the  estate  in  his 
charge,  and  the  state  of  his  accounts  in  detail,  and  at  all 
other  times  when  the  court,  on  motion  or  otherwise,  shall 
so  order.^ 

The  assignee  must,  as  soon  as  may  be  after  receiving 
any  money  belonging  to  the  estate,  deposit  the  same  in 
some  bank  in  his  name  as  assignee,  or  otherwise  keep  it 
distinct  and  apart  from  all  other  money  in  his  possession ; 
and  must,  as  far  as  practical,  keep  all  goods  and  effects 
belonging  to  the  estate  separate  and  apart  from  all  other 


'  Rule  XIX.        ''  Act  of  22  June,  1874,  §  4.        >  Act  of  22  June,  1874,  §  4. 
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goods  in  his  possession,  or  designated  by  appropriate 
marks,  so  that  they  may  be  easily  and  clearly  distin- 
guished, and  may  not  be  exposed  or  liable  to  be  taken  as 
his  property,  or  for  the  payment  of  his  debts  (§  5059). 
The  district  court  in  each  district  designates  certain  national 
banks,  if  there  are  any  within  the  judicial  district,  or  if 
there  be  none,  then  some  other  safe  depository,  in  which 
all  moneys  received  by  assignees,  or  paid  into  court  in  the 
course  of  any  proceedings  in  bankruptcy,  must  be  de- 
posited ;  and  every  assignee,  and  the  clerk  of  such  court, 
must  deposit  all  sums  received  by  them  severally,  on  ac- 
count of  any  bankrupt's  estate,  in  one  designated  depos- 
itory, and  every  clerk  and  assignee  must  make  a  report 
to  the  court  of  the  funds  received  by  him,  and  of  deposits 
made  by  him,  on  the  first  Monday  of  every  month.  No 
moneys  so  deposited  can  be  drawn  from  such  depository 
unless  upon  a  check  or  warrant  signed  by  the  clerk  of  the 
court,  or  by  an  assignee,  and  countersigned  by  the  judge 
of  the  court,  or  one  of  the  registers  designated  for  that 
purpose,  stating  the  date,  the  sum,  and  the  account  for 
which  it  is  drawn ;  and  an  entry  of  the  substance  of  such 
check  or  warrant,  with  the  date  thereof,  the  sum  drawn 
for,  and  the  account  for  which  it  is  drawn,  must  be  forth- 
with made  in  a  book  kept  for  that  purpose  by  the  assignee 
or  the  clerk ;  and  all  checks  and  drafts  must  be  entered  in 
the  order  of  time  in  which  they  are  drawn,  and  must  be 
numbered  in  the  ciEise  of  each  estate.  A  copy  of  Rule 
XXVIII  must  be  furnished  to  the  depository  so  designated, 
and  also  the  name  of  any  register  authorized  to  counter- 
sign such  checks.^  The  substance  of  each  monthly  return 
of  the  assignee  must  be  sent  by  the  register  to  any  cred- 
itor who  shall  request  it  and  pay  the  fee  provided  for 
notices  to  creditors.* 

When  it  appears  that  the  distribution  of  the  estate 


'  Rule  XXVIII.  ^  Rule  XIX. 
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may  be  delayed  by  litigation  or  other  cause,  the  court  may 
direct  the  temporary  investment  of  the  money  belonging 
to  such  estate  in  securities,  to  be  approved  by  the  judge 
or  a  register  of  the  court,  or  may  authorize  the  same  to  be 
deposited  in  any  convenient  bank  upon  such  interest,  not 
exceeding  the  legal  rate  as  the  bank  may  contract  with 
the  assignee  to  pay  thereon  (§  5060). 

All  proofs  must  be  delivered  or  sent  by  mail  to  the 
assignee  whose  duty  it  is  to  examine  the  same  and  compare 
them  with  the  books  and  accounts  of  the  bankrupt,  and 
to  register  in  a  book  to  be  kept  by  him  for  that  purpose, 
the  names  of  creditors  who  have  proved  their  claims,  in 
the  order  in  which  such  proofs  are  received,  stating  the 
time  of  receipt  of  such  proofs,  and  the  amount  and  nature 
of  the  debts,  which  book  must  be  open  to  the  inspection 
of  all  the  creditors  (§  5080).  Proofs  of  debt  received  by 
any  assignee  must  be  delivered  to  the  register  to  whom 
the  cause  is  referred.^ 

The  assignee  may,  under  the  direction  of  the  court, 
submit  any  controversy  arising  in  the  settlement  of  de- 
mands against  the  estate,  or  of  debts  due  to  it,  to  the 
determination  of  arbitrators,  to  be  chosen  by  him  and  the 
other  party  to  the  controversy;  and  may,  under  such 
direction,  compound  and  settle  any  such  controversy,  by 
agreement  with  the  other  party,  as  he  thinks  proper  and 
most  for  the  interest  of  the  creditors  (§  5061).  Whenever 
an  assignee  makes  application  to  the  court  for  authority 
to  submit  a  controversy  arising  in  the  settlement  of  de- 
mands against  the  bankrupt's  estate,  or  of  debts  due  to 
it,  to  the  determination  of  arbitrators,  or  for  authority  to 
compound  and  settle  such  controversy  by  agreement  with 
the  other  party,  the  subject-matter  of  the  controversy  and 
the  reasons  why  the  assignee  thinks  it  proper  and  most 
for  the  interest  of  the  creditors  that  it  should  be  settled 


'  Rule  XXXIV. 
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by  arbitration  or  otherwise,  must  be  set  forth  clearly  and 
distinctly  in  the  application ;  and  the  court,  upon  exam- 
ination of  the  same,  may  immediately  proceed  to  take 
testimony  and  make  an  order  thereon,  or  may  direct  the 
assignee  to  give  notice  of  the  application,  either  by  publi- 
cation or  by  mail,  or  both  to  the  creditors  who  have 
proved  their  claims,  to  appear  and  show  cause,  on  a  day 
to  be  named  in  the  order  and  notice,  why  the  application 
should  not  be  granted,  and  may  make  such  order  thereon 
as  may  be  just  and  proper.^ 

The  assignee  must  demand  and  receive,  from  any 
and  all  persons  holding  the  same,  all  the  estate  assigned^ 
or  intended  to  be  assigned,  under  the  provisions  of 
the  statute  (§  5055).  The  debtor  must,  at  the  request 
of  the  assignee,  and  at  the  expense  of  the  estate,  make 
and  execute  any  instruments,  deeds,  and  writings  which 
may  be  proper,  to  enable  the  assignee  to  possess  him- 
self fully  of  all  the  assets  of  the  bankrupt  (§  5051). 
No  person  is  entitled,  as  against  the  assignee,  to  with- 
hold from  him  possession  of  any  books  of  account  of 
the  bankrupt,  or  claim  any  lien  thereon  (§  5050).  The 
assignee  has  the  like  remedy  to  recover  all  the  estate^ 
debts,  and  effects  in  his  own  name,  as  the  debtor  might 
have  had  if  the  decree  in  bankruptcy  had  not  been  ren- 
dered and  no  assignment  had  been  made  (§  5047). 

K,  at  the  time  of  the  commencement  of  proceedings' in 
bankruptcy,  an  action  is  pending  in  the  name  of  the 
debtor  for  the  recovery  of  a  debt  or  other  thing,  which 
might  or  ought  to  pass  to  the  assignee  by  the  assignment, 
the  assignee  may,  if  he  requires  it,  be  admitted  to  prose- 
cute the  action  in  his  own  name,  and  in  like  manner  and 
with  like  effect  as  if  it  had  been  originally  commenced  by 
him  (§  5047).  The  bankrupt  may  continue  to  prosecute 
a  pending  action  until  the  assignee  is  appointed  and  an 
assignment  made  to  him,  for  he  holds  the  title,  and  there 

'  Rule  XX. 
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is  no  one  to  take  his  place  until  that  time.^  If  a  clwse  in 
action  upon  which  a  suit  has  been  brought  was  assigned 
before  the  commencement  of  proceedings  in  bankruptcy, 
the  suit  may  still  be  prosecuted  in  the  name  of  the  bank- 
rupt.^ Whether  such  a  transfer  is  void  under  the  bank- 
rupt law  or  not  is  a  question  that  can  not  be  raised  by 
the  defendant,  for  the  assignee  is  the  only  party  who  can 
contest  it.^  If  the  suit  is  on  a  contract  made  by  the  bank- 
rupt as  agent  for  another,  the  suit  may  still  be  continued 
in  his  own  name.*  The  bankrupt  may  also  continue  to 
prosecute  an  action  of  replevin  for  an  article  which  is  set 
apart  to  him  as  exempt.^  Where  the  right  of  action,  how- 
ever, passes  to  the  assignee,  he  must  prosecute  the  suit  in 
his  own  name,  and  not  in  the  name  of  the  bankrupt,  for 
the  bankrupt  is  civiliter  moiiuus^  and  can  not,  in  such  a 
case,  sue  either  for  himself  or  for  another.®  The  bankrupt 
can  not  prosecute  the  action  in  his  own  name,  although  he 
did  not  place  the  right  on  his  schedule.'^  The  language  of 
the  statute,  however,  is  permissive.  It  only  becomes  a  duty 
to  prosecute  a  suit  when  the  interest  of  the  estate  demands 
it,  and  of  this  the  assignee  is  in  the  first  instance  the  judge. 
He  need  not  proceed  unless  he  sees  that  it  is  for  the  bene- 
fit of  the  estate,  and  has  money  in  hand  suflicient  to  meet 
the  expenses.'  If  he  deems  it  expedient,  he  may  prosecute 
the  action  in  his  own  name,  whether  it  is  pending  in  a 
State  or  a  Federal  court.^  His  right  to  do  so  is  not  affected 
by  the  circumstance  that  third  persons  also  have  an  inter- 
est in  the  claim.^®    If  any  suit  at  law  or  in  equity  in  which 


*  Sutherland  v.  Davis,  10  B.  R.  424 ;  8.  c.  42  Ind.  26. 
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the  bankrupt  is  a  party  in  his  own  name  is  pending  at  the 
time  of  the  adjudication  of  bankruptcy,  the  assignee  may 
defend  the  same  in  the  same  manner  and  with  the  like 
effect  as  it  might  have  been  defended  by  the  bankrupt 
^§  5047).  The  power  of  State  courts  to  proceed  with 
pending  suits  is  thus,  under  certain  prescribed  limita- 
tions, recognized  by  the  statute  itself.  If  a  creditor  pros- 
ecuting such  pending  suit  proves  his  debt,  his  right  to 
continue  it  is  suspended  until  a  hearing  is  had  upon,  the 
application  for  a  discharge ;  and,  if  a  discharge  is  granted, 
is  absolutely  surrendered.  If  he  does  not  prove  his  debt, 
then  the  suit  can  only  be  stayed  temporarily  to  await  the 
determination  of  the  right  of  the  bankrupt  to  obtain  a 
discharge.  Congress  could  have  made  an  adjudication  in 
bankruptcy  opersitey  proprio  vigore^  to  withdraw  all  cases 
pending  in  other  courts,  at  the  time  of  the  filing  of  the 
petition,  to  which  the  bankrupt  should  be  a  party,  from 
those  tribunals,  and  transfer  them  into  the  district  court. 
It  has  not,  however,  done  so.  It  not  only  has  not  de- 
prived those  courts  of  jurisdiction  over  such  cases,  but  it 
has  provided  for  their  prosecution  and  defense  in  those 
courts  by  the  assignee.  The  jurisdiction  of  other  courts 
is  not  extinguished,  except  in  those  cases  where  the  cred- 
itor proves  his  debt.  Nor  can  the  district  court  determine 
any  of  the  questions  that  may  arise  in  actions  so  pending 
in  those  courts.  They  have  authority  over  such  actions, 
and  jurisdiction  of  the  parties  and  subject-matter,  and 
must  determine  such  questions,  as  they  arise,  according  to 
law,  subject  to  the  final  judgment  of  the  Supreme  Court 
of  the  United  States,  in  case  any  right  or  claim  is  set  up 
under  any  statute  of  the  United  States,  and  such  right  or 
claim  is  denied  by  those  tribunals.  In  no  other  way  can 
their  decisions  be  reversed  or  revised.^ 


'  Samson  y.  Barton,  4  B.  R.  1 ;  a.  c.  5  Ben.  325 ;  Clark  v.  Binninger,  8  B. 
R  618;  8.  c.  38  How.  Pr.  841;  8.  c.  39  How.  Pr.  363;  8.  c.  3  L.  T.  B.  49;  in 
re  Clark  et  al.  8  B.  R.  524 ;  s.  c.  4  Ben.  88 ;  Peck  v.  Jenness,  7  How.  612. 
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This  provision,  however,  does  not  oblige  the  assignee 
to  seek  a  remedy  by  becoming  a  party  to  a  pending  suit. 
He  may  institute  proceedings  in  the  Federal  courts  in 
those  instances  where  jurisdiction  is  expressly  conferred 
upon  them  by  the  statute.*  In  making  his  application  to 
be  admitted  as  a  party  to  a  suit,  the  assignee  must  show 
that  he  has  some  interest  in  the  controversy.  There  is  no 
reason  for  making  him  a  party  to  a  protracted  litigation 
unless  it  is  shown  that  there  is  good  reason  for  supposing 
that  he  has  some  right  which  may  be  affected  by  the  suit.* 

A  copy,  duly  certified  by  the  clerk  of  the  court,  under 
the  seal  thereof,  of  the  assignment,  is  conclusive  evidence 
of  the  title  of  the  assignee  to  take,  hold,  sue  for,  and  re- 
cover the  property  of  the  bankrupt  (§  5049).  He  will 
be  admitted  as  a  party  to  the  suit,  on  motion,  upon  the 
production  of  such  copy  duly  certified.'  It  is  not  neces- 
sary for  him  to  show  all  the  steps  in  the  proceedings,*  or 
the  jurisdiction  of  the  court  over  Jthe  proceedings  or  the 
person  of  the  bankrupt,*  for  the  copy  of  the  assignment  is 
made  conclusive  evidence  of  his  right  to  sue.  For  the 
same  reason,  the  existence  or  sufficiency  of  the  debt  of 
the  petitioning  creditor  can  not  be  collaterally  drawn  in 
question.' 

No  suit  pending  in  the  name  of  the  assignee,  or  to 
which  he  is  a  party,  will  be  abated  by  his  death  or  re- 
moval; but,  upon  the  motion  of  the  surviving  or  re- 
maining or  new  assignee,  as  the  case  may  be,  he  will  be 
admitted  to  prosecute  the  suit  in  like  manner  and  with 

*  Traders^  National  Bank  v.  Campbell,  8  B.  R.  498;  b.  c.  6  B.R.  853;  s.  c. 
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388;  Knox  y.  Exchange  Bank,  12  Wall.  879. 
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like  effect  as  if  it  had  been  originally  commenced  by  him 
(§  5048). 

Whenever  it  may  be  deemed  for  the  benefit  of  the 
estate  to  compound  any  debts,  or  other  claims,  or  securi- 
ties due  or  belonging  to  the  estate  of  the  bankrupt,  the 
assignee,  or  the  bankrupt,  or  any  creditor  who  has  proved 
his  debt,  may  file  his  petition  therefor  in  the  office  of  the 
clerk  of  the  district  court;  and  thereupon  the  court  will 
appoint  a  suitable  time  and  place  for  the  hearing  thereof, 
notice  of  which  must  be  given  in  some  newspaper,  to  be 
designated  by  the  court,  at  least  ten  days  before  the  hear- 
ing, so  that  all  creditors  and  other  persons  interested  may 
appear  and  show  cause,  if  they  any  have,  why  an  order 
should  not  be  passed  by  the  court  upon  the  petition,  au- 
thorizing such  act  upon  the  part  of  the  assignee.^ 

The  court,  after  due  notice  and  hearing,  may  remove 
an  assignee  for  any  cause  which,  in  its  judgment,  renders 
such  removal  necessary  or  expedient,  and  at  a  meeting 
called  for  the  purpose,  by  order  of  the  court  in  its  discre- 
tion, or  called  upon  the  application  of  a  majority  of  the 
creditors  in  number  and  value,  the  creditors  may  also, 
with  consent  of  the  court,  remove  any  assignee  by  such 
vote  as  is  necessary  for  the  choice  of  an  assignee  (§  5039). 
Any  person  interested  in  the  settlement  of  the  estate  may 
file  a  petition  in  the  prescribed  form,  asking  for  such  re- 
moval,* and  must  set  forth  in  his  application  the  causes 
for  which  such  removal  is  requested.  This  petition  must 
be  entitled  in  the  cause,  addressed  to  the  judge,  and  duly 
verified  by  the  oath  of  the  petitioner.  The  register  can 
not  entertain  such  a  petition.  It  must  be  filed  in  court.^ 
Upon  the  filing  of  the  petition,  an  order  *  for  the  assignee 
to  appear  and  show  cause  is  passed,  and  served  upon  him 
by  the  marshal.*    The  return  of  service  is  made  in  the 

»  Rale  XVII.  "  Form  No.  40. 
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usual  foruL  Upon  the  return  day  the  assignee  should 
appear  and  answer  the  allegations  of  the  petition.  The 
motion  for  removal  may  be  tried  on  affidavits  or  testimony 
taken  in  open  court,  or  before  a  register  or  commissioner 

<§  5003). 

The  court  may  order  a  removal/  or  call  a  meeting  of 
creditors  to  consider  the  question  of  removal.*  The  re- 
moval is  a  matter  in  the  discretion  of  the  court.  Such 
discretion  is,  however,  a  legal  discretion,  and  can  only  be 
exercised  when  cause  is  shown  rendering  such  removal 
expedient  or  necessary.*  An  assignee  is  not  appointed 
simply  for  his  own  profit,  but  as  trustee  for  the  creditors, 
and  he  is  bound  to  exercise  due  diligence  in  collecting 
and  disposing  of  the  property  of  the  bankrupt,  and  in 
distributing  the  proceeds  among  the  creditors.  If  he  is 
guilty  of  gross  and  culpable  negligence  of  duty  in  this 
respect  he  may  be  removed.*  When  there  is  an  irreconcil- 
able difference  between  the  assignee  and  a  large  portion  of 
the  creditors,  an  order  for  his  removal  will  be  made.  He 
is  a  trustee  of  each  and  every  creditor.  He  receives  a 
compensation  for  his  services,  and  is  held  to  strict  diligence 
in  watching  their  interests.  They  are  the  beneficiaries,  and 
have  a  direct  interest  in  the  proceedings.  The  court  will 
not  constitute  itself  the  legal  adviser  of  the  assignee.  He 
has  a  right  to  choose  his  counsel,  subject  to  the  approval 
of  the  court,  and  must  proceed  with  his  duties  according 
to  his  best  judgment,  being  held  to  no  more  than  a  just 
and  reasonable  accountability.®  If  the  assignee  is  charged 
with  misconduct  in  instituting  a  suit,  the  question  is  not 
whether  the  suit  was  without  proper  legal  foundation,  but 
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whether  its  prosecution  was  fraudulent,  malicious,  or  from 
unjust  motives  and  not  in  good  faith.^     Erroneous  legal 
advice,  where  the  errors  are  so  gross  and  frequent  as  to  be 
evidence  of  the  incompetency  of  his  legal  adviser,  may  be 
cause  for  ordering  him  to  employ  other  counsel ;  but  does 
not  necessarily  constitute  a  cause  for  removing  the  assignee 
himself.*    When   creditors  apply  to  an  assignee  to  ascer- 
tain the  condition  of  the  estate,  he  should  communicate  all 
material  facts  within  his  knowledge,  and  the  willful  sup- 
pression of  such  facts  is  a  ground  for  removal.*     He  may 
also  be  removed  if  he  fails  and  neglects  to  well  and  faith- 
fully discharge  his  duties  in  the  sale  or  disposition  of  prop- 
erty, or  in  any  manner  unfairly  or  wrongfully  sells  or  dis- 
poses of,  or  in  any  manner  fraudulently  or  corruptly  com- 
bines, conspires  or  agrees  with  any  person  or  persons  with 
intent  to  unfairly  or  wrongfully  sell   or   dispose  of  the 
property  committed  to  his  charge.*    If  a  proper  case  is 
established  upon  the  hearing  of  such  petition,  the  court 
may  also,  and  upon   the  application  of  a  majority  of  the 
creditors  in  number  and  value  must,  call  a  meeting  of  the 
creditors  to  consider  the  question  of  such   removal,  and 
may  also  direct  that  if  the  requisite  vote  at  such  meeting 
is  in  favor  of  a  removal,  the  creditors  may  then  at  the 
same  time  choose  a  successor.*    Tne  order  for  the  meeting 
must  be  in  the  prescribed  form.*     If  it  is  made  upon  the 
petition  of  a  creditor^  it  should  set  forth  the  charges,  or  if 
it  is  made  at  the  request  of  the  majority  of  the  creditors, 
the  fact  should  be  so  stated.     Notices. to  the  creditors  of 
the  time  and  place  of  meeting  must  be  given  through  mail 
by  letter,  signed  by  the  clerk  of  the  court.     Every  en- 
velope containing  a  notice  must  have  printed  upon  it  a 
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direction  to  the  postmaster  at  the  place  to  which  it  is  sent 
to  return  the  same  within  ten  days  unless  called  for.^  The 
form  of  the  vote  for  a  removal  is  the  same  as  that  for 
an  appointment,  except  that  the  word  remove  is  substi- 
tuted for  the  word  appoint ;  a  successor  is  elected  in  the 
same  manner  as  the  original  assignee  was,  and  the  same 
memorandum  of  the  election  should  be  made.^  The  re- 
moval, however,  is  subject  to  the  approval  of  the  judge, 
who  will  exercise  a  legal  discretion.^  In  case  the  assignee 
neglects  to  file  any  report  or  statement  Avhich  it  is  made 
his  duty  to  file  or  make  by  the  bankrupt  act,  or  any  gen- 
eral order  in  bankruptcy,  within  five  days  after  the  same 
is  due,  it  is  the  duty  of  the  register  to  make  the  order  re- 
quiring the  assignee  to  show  cause  before  the  court,  at  a 
time  specified  in  the  order,  why  he  should  not  be  removed 
from  office.  The  register  must  cause  a  copy  of  the  order 
to  be  served  upon  the  assignee  at  least  seven  days  before 
the  time  fixed  for  the  hearing,  and  proof  of  the  service 
thereof  to  be  delivered  to  the  clerk.* 

Vacancies  caused  by  death  or  otherwise  in  the  office 
of  assignee  may  be  filled  by  appointment  of  the  court,  or, 
at  its  discretion,  by  an  election  by  the  creditors  at  a  regular 
meeting  or  at  a  meeting  called  ^  for  the  purpose,  with  such 
notice  thereof  in  writing  to  all  known  creditors,  and  by 
such  person  as  the  court  may  direct  (§  5041).  The  vacan- 
cies, however,  are  only  those  which  occur  after  an  assignee 
has  once  been  regularly  elected  or  appointed,  and  received 
the  approval  of  the  judge.* 

An  assignee  may,  with  the  consent  of  the  judge,  resign 
his  trust,  and  be  discharged  therefrom  (§  5038).  The 
resignation  or  removal  of  an  assignee  in  no  way  releases 
him  from  performing  all  things  requisite  on  his  part  for 
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the  proper  closing  up  of  his  trust  and  the  transmission 
thereof  to  his  successors,  nor  does  it  affect  the  liability  of 
the  principal  or  surety  on  the  bond  given  by  the  assignee 
(§  5040).  When,  by  death  or  otherwise,  the  number  of 
assignees  is  reduced,  the  estate  of  the  debtor  not  lawfully 
disposed  of  vests  in  the  remaining  assignee  or  assignees, 
and  the  persons  selected  to  fill  vacancies,  if  any,  with  the 
same  powers  and  duties  relative  thereto  as  if  they  were 
originally  chosen  (§  5042).  Any  former  assignee,  his  ex- 
ecutors or  administrators,  upon  request,  and  at  the  ex- 
pense of  the  estate,  must  make  and  execute  to  the  new 
assignee  all  deeds,  conveyances,  and  assurances,  and  do  all 
other  lawful  acts  requisite  to  enable  him  to  recover  and 
receive  all  the  estate.  And  the  court  may  make  all  orders 
which  it  may  deem  expedient  to  secure  the  proper  fulfil- 
ment of  the  duties  of  any  former  assignee,  and  the  rights 
and  interests  of  all  persons  interested  in  the  estate 
(§  5043).  An  assignee  refusing  or  unreasonably  neglect- 
ing to  execute  an  instrument  when  lawfully  required  by 
the  court,  or  disobeying  a  lawful  order  or  decree  of  the 
court  in  the  premised,  may  be  punished  as  for  a  contempt 
of  court  (§  5037). 


CHAPTER  Vni. 


EXEMPnONS. 


The  assignee  must  make  report  to  the  court,  withia 
twenty  days  after  receiving  the  deed  of  assignment,  of  the 
articles  set  off  to  the  bankrupt  by  him,  with  the  estimated 
value  of  each  article.^ 

The  exemptions  which  may  be  made  are  the  necessary 
household  and  kitchen  furniture,  and  such  other  articles 
and  necessaries  of  such  bankinipt  as  the  assignee  may  des- 
ignate and  set  apart,  having  reference  in  the  amount  to 
the  family,  condition,  and  circumstances  of  the  bankrupt^ 
but  altogether  not  to  exceed  in  value,  in  any  case,  the  sum 
of  five  hundred  dollars;  and  also  the  wearing  apparel  of 
such  bankrupt,  and  that  of  his  wife  and  children ;  and  the 
uniform,  arms,  and  equipments  of  any  person  who  is  or 
has  been  a  soldier  in  the  militia,  or  in  the  service  of  the 
United  States;  and  such  other  property  as  now  is,  or 
hereafter  may  be,  exempt  from  attachment  or  seizure, 
or  levy  on  execution  by  the  laws  of  the  United  States ; 
and  such  other  property  not  included  in  the  foregoing  ex- 
emptions, as  is  exempted  from  levy  and  sale  upon  execu- 
tion or  other  process  or  order  of  any  court  by  the  laws  of 
the  State  in  which  the  bankrupt  has  his  domicile  at  the  time 
of  the  commencement  of  the  proceedings  in  bankruptcy, 
to  an  amount  allowed  by  the  constitution  and  laws  of  each 
State  as  existing  in  the  year  eighteen  hundred  and  seven- 
ty-one (§  5045).  As  these  provisions  are  founded  upon 
the  humane  policy  of  providing  means  for  the  support  of 
the  poor  man  and  his  family,  they  are  to  be  liberally 
rather  than  strictly  construed ;  they  should  receive  such 

'  Rule  XTX. 
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fair  construction  as  will  best  promote  the  beneficent  inten- 
tion of  Congress. 

The  following  property  is,  according  to  these  provisions, 
exempt  absolutely  and  independently  of  the  exercise  of 
any  discretion  on  the  part  of  the  assignee,  viz.:  Ist. 
Necessary  household  and  kitchen  furniture  to  an  amount 
not  exceeding  $500 ;  2d.  Wearing  apparel  of  the  bank- 
rupt, his  wife  and  children;  3d.  Uniform,  arms,  and 
equipments,  if  the  bankrupt  has  been  or  is  in  the  Federal 
military  service;  4th.  Other  property,  which,  at  the  time 
of  the  filing  of  the  petition,  is  exempt  by  the  laws  of  the 
United  States ;  and  5th.  Property  exempt  by  State  laws 
other  than  that  already  specified.^ 

The  provision  in  regard  to  household  and  kitchen  fur- 
niture is  imperative  on  the  assignee,  though  he  must  de- 
termine what  furniture,  under  the  circumstances,  is  neces- 
sary.*  The  furniture,  in  order  to  be  exempted,  must  be 
necessary.  It  can  not  be  necessary,  in  the  sense  of  the 
law,  unless  the  bankrupt  is  a  householder — ^the  head  of  a 
family.  He  need  not  have  a  wife.  His  household  may 
consist  of  servants,  or  any  persons  residing  with  him,  and 
under  his  control.'  If  he  has  an  adopted  daughter  and 
her  children  living  with  him,  but  hires  the  servants,  he  is 
the  head  of  the  family,*  although  he  has  neither  wife  nor 
children.  These  illustrations  are  enough*  to  show  what  is 
intended  when  it  is  said  that  the  bankrupt  must  keep 
house,  or  be  the  head  of  a  family.  It  would  make  no 
difference  whether  he  has  a  whole  house  or  only  a  portion. 
If  he  has  a  wife  or  children,  and  furnishes  his  own  rooms, 
he  might  still  be  entitled  to  the  exemption,  although  he 
was  merely  boarding,  for  he  would,  even  then,  be  the 
head  of  a  family.  It  is  not  sufficient,  however,  that  he  be 
the  head  of  a  family  merely.     The  furniture  must  also 

» In  re  Feely,  8  B.  R.  66.  Mn  re  W.  H.  Thiell,  4  Bias.  241. 

■  In  re  Cobb,  1  B.  R.  414;  s.  c.  1  L.  T.  B.  59;  in  re  Ruth,  1  B.  R.  154. 
*  In  re  Taylor,  8  B.  R.  158. 
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be  necessary  to  him  in  his  condition  and  circumstances. 
Only  those  articles  are  exempt  which  are  necessary  to  en- 
able him  to  keep  house.  This  necessity  need  not  be  a 
stringent,  imperative  necessity.  The  statute  does  not  so 
limit  the  exemption,  nor  declare  that  the  articles  must  be 
strictly  and  indispensably  necessary.  Those  articles  may 
be  considered  necessary  which  are  commonly  used  among 
men  of  moderate  means  in  that  community.  The  articles 
and  the  amount  will,  of  course,  both  vary,  according  to 
the  locality  and  the  business  of  the  bankrupt.  What 
would  be  necessary  on  a  farm  would  not  be  necessary  in 
a  city,  and  vice  versa.  If  he  had  furniture  to  the  amount 
of  $500,  it  would  probably  be  exempt  to  that  amount. 
Furniture  to  the  amount  of  $355  has  been  declared  little 
enough.^  The  fact  that  the  bankrupt's  wife  has  furniture 
which  is  her  separate  property  does  not  affect  the  ques^ 
tion,  for  it  is  not  the  policy  of  the  statute  to  leave  him 
dependent  upon  her  for  the  means  necessary  to  enable  him 
to  keep  house.^ 

The  practice  in  the  Federal  and  State  courts  was,  in 
1871,  generally  the  same,  as  to  the  exemption  of  the  prop- 
erty of  debtors.*  This  fact  is  very  important,  and  should 
be  duly  considered  in  making  exemptions  under  the  State 
laws,  for  no  property  can  be  exempted  under  the  State 
laws  which  is  or  can  be  included  in  any  other  exemptions 
(§  5045).*  An  exemption  may  be  allowed  under  the  ter^ 
ritorial  statute.*^  The  exemption  under  the  laws  of  the 
United  States  is  not  limited  to  those  exemptions  which 
could  have  been  made  at  the  time  the  bankrupt  law  was 


*  In  re  Cobb,  1  B.  R.  414 ;  s.  c.  1  L.  T.  B.  59. 

» In  re  Cobb,  1  B.  R.  414;  8.  c.  1  L.  T.  B.  59;  in  re  D.  H.  Tonne,   18  B. 
R.  170. 

■  In  re  Ruth,  1  B.  R.  154;  s.  c.  1  L.  T.  B.  59;    in  re  Appold,  1  B.  R.  631  ; 
B,  c.  6  Phila.  469 ;  s.  c.  1  L.  T.  B.  83. 

*  In  re  E.  A.  Vogler,  8  B.  R.  132. 

■•  In  re  McKercher  &  Pettigrew,  8  B.  R.  409. 
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passed,  but  extends  to  those  which  may  be  allowed  by 
any  other  subsequent  acts  (§  5045). 

There  was  at  one  time  considerable  discussion  in  re- 
gard to  the  constitutionality  of  the  clause  allowing  exemp- 
tions under  the  State  laws,  upon  the  ground  that  it  was 
not  uniform  in  its  operation ;  but  only  a  few  cases  have 
ever  been  decided  upon  that  point/  and  the  law  is  gener- 
ally acquiesced  in.  Such  exemptions  are  in  addition  to 
all  others,*  but  can  not  embrace  any  property  included  in 
.those.  Hence  the  assignee  can  not  set  apart  to  the  bank- 
rupt under  the  State  laws  any  property  specifically  desig- 
nated as  exempt  under  the  other  provisions  of  the  statute, 
such  as  household  and  kitchen  furniture,  wearing  apparel, 
the  uniform,  arms,  and  equipments  of  a  soldier.^  It  has 
also  been  decided  that  there  can  be  no  exemption  under 
the  State  laws,  unless  those  laws  exempt  by  name  differ- 
ent kinds  of  property  from  those  allowed  under  the  other 
exemptions ;  as,  for  instance,  that  if  a  bankrupt  has  $1,000 
worth  of  furniture,  and  claims  $500  as  exempt  under  the 
bankrupt  law,  he  can  not  claim  any  of  the  balance  under 
any  State  law.  But  this,  clearly,  is  not  the  proper  con- 
struction. It  is  not  requisite  that  the  property  shall  be 
different  in  kind.  It  must  be  other  property;  that  is, 
property  not  covered  by  the  other  exemptions.  This  very 
balance  comes  within  the  very  words  of  the  statute.  It 
is  "  other  property  not  included  in  the  foregoing  excep- 
tions." The  only  effect  of  this  provision  is  to  compel  the 
bankrupt  to  claim  all  that  he  can  under  the  other  exemp- 
tions, and  then  he  may  make  a  claim  under  this  clause.* 

It  is  a  mistake  to  say  that  the  only  exemption  that  can 
be  made  is  that  which  is  allowed  under  the  State  laws 
which  were  in  force  in  1871.     The  exemption  may  be 


'  In  re  Beckerford,  4  B.  R.  208 ;  s.  c.  1  Dillon,  45 ;  s.  c.  1  L.  T.  B.  241 ;  in 
re  Wylie,  5  L.  T.  B.  830 ;  in  re  Daniel  Deckert,  10  B.  R.  1. 

'  In  re  Ruth,  1  B.  R.  154;  in  re  Cobb,  1  B.  R.  414;  s.  c.  1  L.  T.  B.  59. 

•  In  re  Feely,  8  B.  R.  66.  *  In  re  Edwin  Davis,  2  Saw.  255. 
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allowed  under  the  law  that  is  in  force  at  the  time  of  the 
exemption,  but  the  amount  must  not  exceed  that  allowed 
under  the  laws  in  force  in  1871.^  If  the  State  law  was 
changed  during  the  year  1871,  the  exemption  can  only  be 
allowed  according  to  the  law  that  was  in  force  at  the  close 
of  the  year.*  It  has  also  been  held  that,  if  the  law  has 
been  since  amended  so  as  to  reduce  the  amount,  the  ex- 
emption may  be  allowed  under  the  prior  law ; '  but  this 
decision  is  questionable.  The  language  of  the  statute  is 
that  Eucli  other  property  may  be  excepted  as  "  is  exemp- 
ted "  by  the  laws  of  the  State.  It,  therefore,  can  not  be 
exempted  unless  there  is  a  State  law  exempting  it.  If 
there  is  such  a  law,  then  it  may  be  exempted  to  the 
amount  allowed  by  the  laws  in  force  in  1871,  and  no 
more.  The  existence  of  the  State  law  is  an  indispensable 
condition,  and  the  provision  as  to  the  amount  is  a  limita- 
tion. 

The  exemption,  moreover,  must  be  made  according  to 
the  laws  of  the  State  where  the  bankrupt  had  his  domicile 
at  the  time  of  the  commencement  of  proceedings  in  bank- 
ruptcy, and  not  according  to  the  laws  of  the  State  embrac- 
ing the  district  in  which  the  proceedings  are  pending,  or 
of  the  State  where  the  property  is  located.*  It  has  been 
said  that  the  assignee  should  first  ascertain  what  is  ex- 
empt under  the  State  laws,^  but  this  scarcely  seems  to  be 
correct.  The  proper  mode  is  to  ascertain  first  what  is  ex- 
empt absolutely  and  unconditionally,  commencing  with 
the  exemptions  under  the  bankrupt  law,  and  then  ascer- 
taining what  is  exempt  under  the  State  laws,  for  otherwise 
it  will,  in  many  cases,  be  impossible  to  determine  what 
may  be  allowed  under  the  State  laws.  In  making  ex- 
emptions under  State  laws,  the  assignee  should  proceed  as 


'  In  re  Askew,  3  B.  R.  575.  '  In  re  Anthony  Baer,  14  B.  R.  97. 

■  In  re  Albert  Cohen,  3  Dillon,  295. 

*  In  re  W.  S.  Stevens,  6  B.  R.  298 :  s.  c.  2  Biss.  373. 

•  In  re  Ruth,  1  B.  R.  154;  s.  c.  1  L.  T.  B.  59;  in  re  Noakes,  1  B.  R.  592. 
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conformably  to  those  laws  as  may  be  possible.^  Expect- 
ant interests  whicli  can  not  be  seized  and  sold  under  ex- 
ecution by  the  State  laws  are  exempted  under  this  pro- 
vision.* 

After  these  exemptions  are  allowed,  the  assignee 
should  next  consider  those  exemptions  in  regard  to  which 
he  may  exercise  a  discretion.  These  are  necessaries  and 
other  articles  which,  in  character  as  well  as  in  amount 
and  value,  are  suitable  to  the  family,  condition,  and  circum- 
stances of  the  bankrupt.  This  allowance  is  conditional, 
and  is  measured  with  reference  not  merely  to  value,  but 
also  to  subjects  and  their  suitableness  to  personal  require- 
ments.*  These  exemptions,  however,  together  with  the 
household  and  kitchen  furniture,  must  not  exceed  the  sum 
of  $500.*  The  discretion  must  be  a  sound  legal  discretion. 
The  assignee  must  look  to  the  policy  and  spirit  of  the 
law.  This  allowance  is  to  be  made  with  reference  to  the 
family,  condition,  and  circumstances  of  the  bankrupt.  In 
considering  the  family,  he  must  have  regard  to  the  num- 
ber composing  it;  in  inquiring  after  the  condition,  he 
must  ascertain  the  social  status^  and  whether  ill  health 
prevails  or  not;  and,  in  regard  to  the  circumstances,  he 
must  inquire  how  the  bankrupt  is  employed,  what  his  in- 
come  is,  how  many  of  the  family  earn  their  own  living, 
whether  they  contribute  to  the  support  gf  the  others,  and 
also  how  much  and  what  property  he  is  entitled  to  abso- 
lutely and  unconditionally.^  The  phrase,  "  other  articles 
and  necessaries,"  is  an  indefinite  expression.  It  must,  how- 
ever, be  construed  as  limited  by  the  context,  and  as  relat- 
ing to  things  not  precisely  furniture  or  wearing  apparel. 


*  In  re  Rath,  1  B.  R.  154;  a.  c.  1  L.  T.  B.  59;  in  re  Kean  et  al.  8  B.  R. 
867 ;  in  re  Feely,  8  B.  R.  66. 

'  In  re  Bennett,  2  B.  R.  181. 

•  In  re  Ruth,  1  B.  R.  154;  s.  c.  1  L.  T.  B.  59. 

•  In  re  Cobb,  1  B.  R.  414 ;  s.  c.  1  L.  T.  B.  59. 

*  In  re  Feely,  8  B.  R.  66:  in  re  Ziba  Williams,  5  Law  Rep.  155;  in  re 
Edward  H.  Ludlow,  1  N.  Y.  Leg.  Obs.  822. 
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but  manifestly  useful  to  the  individual  or  his  family  in  a 
like  sense.*  It  does  not  include  articles  of  mere  fancy^ 
taste  or  convenience.^  It  may  include  family  pictures, 
keepsakes,  and  many  other  things  of  small  value.*  It  may 
also  include  provisions,*  money,* ^a  sewing  machine,*  the 
tools  of  a  tradesman,'^  the  books  of  a  professional  man,^ 
the  auction  stand  and  flag  of  an  auctioneer,*  a  cow,**  silver 
spoons,"  and  a  moderate  quantity  of  material  for  carrying 
on  a  trade,**  but  not  land,*^  or  gold  watches  or  pianos  or 
other  articles  of  mere  luxury  or  ornament,**  or  a  pew,**^  or 
clock,**  or  desks,**^  or  a  fowling-piece,  fishing  tackle,  breast- 
pin or  painting,*®  or  manufactured  articles  kept  for  sale.** 

When  the  property  is  incapable  of  division,  it  may  be 
sold,  and  the  exemption  allowed  out  of  the  proceeds.**  If 
the  exempted  articles  have  been  sold  by  the  assignee,  the 

*  In  re  E.  D.  Comstock,  1  N.  Y.  Leg.  Obs.  826 ;  in  re  Ziba  Williams,  5 
Law  Rep.  155 ;  in  re  Edward  H.  Ludlow,  1  N.  Y.  Leg.  0b8.  822. 

•  In  re  Edward  H.  Ludlow,  1  N.  Y.  Leg.  Obs.  822. 

•  In  re  W.  H.  Thiell,  4  Biss.  241. 

*  In  re  Cobb,  1  B.  R.  414;  8.  c.  1  L,  T.  B.  69;  in  re  Edward  H.  Ludlow, 
1  N.  Y.  Leg.  Olw.  322. 

*  In  re  Thornton,  2  B.  R  189 ;  in  re  Ira  Hay,  7  B.  R.  844 :  in  re  Benjamin 
B.  Grant,  2  Story,  812 ;  in  re  James  Thompson,  18  B.  R.  300 ;  contra,  in  ra 
Welch,  5  B.  R.  848 ;  s.  c.  5  Ben.  230. 

*  In  re  Graham,  2  Biss.  449. 

'  In  re  W.  H.  Thiell,  4  Biss.  241 ;  in  re  Edward  H.  Ludlow,  1  N.  Y.  Leg. 
Obs.  322. 

•  In  re  W.  H.  Thiell,  4  Biss.  241. 

•  In  re  Edward  H.  Ludlow,  1  N.  Y.  Leg.  Obs.  822. 
^^  In  re  Ziba  Williams,  5  Law  Rep.  155. 

"  In  re  Ziba  Williams,  5  Law  Rep.  155. 

"  In  re  W.  H.  Thiell,  4  Biss.  241. 

"  In  re  Thornton,  2  B.  R  189 ;  contra,  in  re  Edwards,  2  B.  R.  (quarto), 
109. 

"  In  re  Cobb,  1  B.  R  414;  s.  c.  1  L.  T.  B.  69;  in  re  Chester  S.  Kasson,  4 
Law  Rep.  489 ;  in  re  Edward  H.  Ludlow,  1  N.  Y.  Leg.  Obs.  822 ;  in  re  W.  H. 
Thiell,  4  Biss.  241. 

"  In  re  E.  D.  Comstock,  1  N.  Y.  Leg.  Obs.  826. 

*"  In  re  Ziba  Williams,  5  Law  Rep  .155 ;  in  re  Edward  H.  Ludlow,  1  N.  Y. 
Leg.  Obs.  322. 

"  In  re  Edward  H.  Ludlow,  1  N.  Y.  Leg.  Obs.  322. 

"  In  re  Edward  H.  Ludlow,  1  N.  Y.  Leg,  Obs.  822. 

»  In  re  W.  H.  Thiell,  4  Biss.  241. 

"  In  re  Brown,  3  B.  R.  250 ;  s.  c.  2  L.  T.  B.  122. 
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proceeds  may  be  given  to  the  bankrupt.^  The  exemption 
may  be  allowed  although  the  property  has  within  fonr 
months  prior  to  the  filing  of  the  petition  been  attached  on 
mesne  process.*  K  the  property  which  would  have  been 
exempt  has  been  sold  under  an  attachment  on  mesne  pro- 
cess which  was  dissolved  by  the  commencement  of  pro- 
ceedings in  bankruptcy,  the  proceeds  belong  to  the  bank- 
rupt.* When  property,  which  is  exempt  under  both  the 
State  laws  and  the  bankrupt  law,  is  levied  upon  before 
and  sold  after  the  filing  of  the  petition,  the  sale  will  be 
set  aside.*  An  individual  partner  can  not  claim  an  ex- 
emption out  of  the  partnership  assets,  unless  it  is  allowed 
by  the  State  laws ;  *  and  he  can  not  claim  it  under  the 
State  laws,  unless  there  is  an  express  provision  to  that 
eflTect/  A  person  who  is  indebted  or  even  insolvent  may 
apply  his  property  to  the  acquisition  of  a  homestead,  or 
the  discharge  of  incumbrances  thereon,  without  depriv- 
ing it  of  the  exemption  from  forced  sale  by  law.''  No  ex- 
emption can  be  allowed  out  of  property  which  has  been 
transferred  with  the  intent  to  delay,  hinder  or  defraud 
the  creditors.  The  transfer  is  valid  against  the  bankrupt,, 
and  in  attempting  to  place  his  property  beyond  the  reach 
of  his  creditors,  he  placed  his  exemptions  beyond  his  own 

reach.' 

■  ' "  ■  '     ■  ■       -I      y^ 

'  In  re  Welch,  5  B.  R.  848 ;  s.  c.  5  Ben.  230 ;  in  re  ^ones,  2  DUlon,  248. 

*  In  re  W.  8.  Stevens,  5  B.  R.  298 ;  s.  c.  2  Biss.  273. 

'  In  re  Ellis,  1  B.  R.  551 ;  contra,  Robinson  v.  Wilson,  15  Kans.  595. 

*  In  re  Griffin,  2  B.  R.  254 ;  s.  c.  2  L.  T.  B.  23. 

*  In  re  Hafer,  1  B.  R.  547 ;  Anon.  1  B.  R.  (quarto),  187. 

*  Bums  V.  Harris,  67  N.  C.  140;  in  re  Handlin  &  Venny,  12  B.  R.  49;  b. 
c.  8  Dillon,  290 ;  in  re  Blodgett  &  Sanford,  10  B.  R  145 ;  in  re  J.  S.  &  J. 
Price,  6  B.  R.  400 ;  in  re  D.  H.  Tonne,  13  B.  R.  170 ;  in  re  Stewart  &  Newton, 
13  B.  R  295 ;  in  re  Bootbroyd  &  Gibbs,  14  B.  R.  223 ;  contra,  in  re  Ralph, 
4  B.  R  95 ;  8.  0.  2  L.  T.  B.  123;  in  re  Young  et  al.  3  B.  R.  440 ;  in  re 
JMcEercher  &  Pettigrew,  8  B.  R.  409;  in  re  S.  H.  Richardson  &  Co.  11  B. 
R.  114. 

*  In  re  Henkel,  2  B.  R.  546 ;  b.  c.  2  Saw.  805. 

*  In  re  Graham,  2  Biss.  449;  Keating  v.  Keefer,  5  B.  R  133  ;  s.  c.  1  L.  T» 
B.  266;  8.  c.  4  L.  T.  B.  162;  in  re  Dillartl,  9  B.  R  8;  s.  c.  6  L.  T.  B.  490; 
contra.  Cox  v.  Wilder,  5  B.  R  443 :  s.  c.  7  B.  R  241 ;  s.  c.  2  Dillon,  132;  8. 
o.  5  L.  T.  B.  500 ;  Bartholomew  v.  West,  8  B.  R.  12 ;  s.  c.  2  Dillon,  290. 
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The  question  of  the  rights  of  a  creditor  who  holds  a 
valid  lien  upon  the  exempted  property  is  one  which  would 
seem  to  be  clear  on  principle,  but  the  authorities  are  not 
very  satisfactory. 

There  are  two  classes  of  exemptions  to  wit,  those 
specifically  allowed  by  the  statute,  and  those  which  are 
permitted  in  bankruptcy  because  they  are  allowed  by  the 
State  laws.  In  regard  to  the  first  class,  the  solution  of 
the  question  depends  upon  the  construction  of  the  statute. 
That  law  both  makes  exemptions  and  protects  liens,  and 
the  question  in  all  such  cases  is  which  provision  shall 
prevail.  The  determination  of  this  question  depends  en- 
tirely upon  the  construction  of  the  statute  itself.  K  the  two 
provisions  were  entirely  repugnant  to  each  other,  it  would 
certainly  be  most  in  consonance  with  justice  to  give  effect 
to  the  lien,  especially  when  it  has  been  created  by  the 
voluntary  act  of  the  bankrupt  for  a  valuable  consideration 
through  an  instrument  which,  at  the  time  of  its  execution, 
was  valid  and  secure.  To  allow  the  subsequent  bank- 
ruptcy of  a  debtor  to  defeat  such  a  security,  and  restore 
the  property  to  the  bankrupt  while  the  creditor  remains 
unpaid,  as  would  happen  in  cases  where  there  are  no  as- 
sets, is  harsh,  destructive  of  all  contracts,  and  in  violation 
of  good  faith,  and  would  in  many  cases  lead  to  and  permit 
positive  fraud.  A  construction  which  leads  to  such  re- 
sults should  not  be  adopted,  unless  rendered  necessary  by 
the  plainest  and  most  imperative  provisions  of  the  law. 

The  terms  of  the  statute,  however,  clearly  demand  a 
different  construction.  The  section  relating  to  exemptions 
provides  for  an  assignment  of  the  bankrupt's  effects,  and 
merely  excepts  certain  articles  from  its  operation.  It  is, 
moreover,  expressly  provided  that  such  property  shall  not 
pass  to  the  assignee,  or  the  title  of  the  bankrupt  thereto 
be  impaired  or  affected  by  any  of  the  provisions  of  the  stat- 
ute (§  5045).  In  other  words,  it  simply  provides  that  the 
assignee  shall  not  take  such  property,  and  that  is  its  only 
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effect  and  purpose.  It  does  not  confer  any  better  or  dif- 
ferent title  upon  the  bankrupt  than  he  had  before.  If  he 
had  a  defeasible  title  then,  he  will  have  a  defeasible  title 
still.  If  the  title  was  bad  then,  it  will  be  bad  still.  The 
same  course  of  reasoning  leads  irresistibly  to  the  conclu- 
sion, that  if  it  was  subject  to  liens  then,  it  will  be  subject 
to  liens  still.*  If  the  property  is  not  more  than  sufficient 
to  pay  the  lien  creditor,  the  assignee  should  simply  set  the 
exempt  property  apart  and  leave  the  lien  creditor  and  the 
bankrupt  to  settle  their  respective  rights  by  themselves.* 
But  the  lien  creditor,  on  the  other  hand,  may  be  required 
to  exhaust  his  lien  before  he  can  share  in  the  general 
estate.* 

The  act  of  the  assignee  in  designating  and  setting 
apart  exempted  property,  is  simply  a  declaration  that  the 
court  of  bankruptcy  has  no  concern  with  it,*  and  not  a 
judgment  in  rem  conclusive  against  all  the  world.*^  A 
creditor  who  has  a  valid  lien  upon  such  property  may 
enforce  it,  notwithstanding  a  discharge,*  and  even  contro- 
vert the  right  of  the  bankrupt  to  the  exemption.*^ 

The  question  whether  the  exemption  allowed  by  the 
State  laws  will  prevail  over  a  lien  upon  the  property  is  to 
be  determined  in  accordance  with  the  State  laws.  The 
statute,  it  is  true,  provides  that  such  exemptions  shall  be 


'  In  re  Perdue,  2  B.  R.  183 ;  in  re  Whitehead,  2  B.  R.  599 ;  in  re  Hutto, 
S  B.  R  787;  b.  c.  1  L.  T.  B.  226;  s.  c.  8  L.  T.  B.  197;  in  re  Brown,  3  B.  R. 
250;  8.  c.  2  L.  T.  B.  122;  Haworth  v.  Travis,  13  B.  R.  145;  s.  c.  67  III.  301; 
Hatcher  y.  Jones,  14  B.  R.  887;  s.  c.  53  Geo.  208  ;  Gumming  v.  Clegg,  14  B. 
B.  49;  s.  c.  52  Geo.  605  ;  contra,  in  re  Hambright,  2  B.  R.  498;  8.  c.  2  L.  T. 
B.  61 ;  in  re  Brown,  8  B.  R.  250;  s.c.  2  L.  T.  B.  122;  in  re  Nicholas  Martin, 

13  B.  R  397  ;  in  re  John  Owens,  12  B.  R.  518. 

^  In  re  Lambert,  2  B.  R  426. 

*  In  re  Sauthoff  &  Olson,  14  B.  R.  864. 

*  In  re  C.  Hunt,  5  B.  R.  493 ;  s  c.  2  L.  T.  B.  197. 

•  Fehley  v.  Barr,  66  Penn.  196. 

•  Tuesley  v.  Robinson,  103  Mass.  558 ;  in  re  C.  H.  Preston,  6  B.  R.  545. 

'  Pehley  v.  Barr,  66  Penn.  196 ;  in  re  C.  Hunt,  5  B.  R.  493;  s.  c.  2  L.  T. 
B.  197;  Haworth  v.  Travis,  13  B.  R.  145;  s.  c.  67  III.  801;  Hatcher  v.  Jones, 

14  B.  R  887 ;  8.  c.  53  Geo.  203 ;  Cummings  v.  Clegg,  14  B.  R  49 ;  s.  c.  52 
Geo.  605. 
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valid  against  debts  contracted  before  the  adoption  and 
passage  of  the  State  constitution  and  laws,  as  well  as  those 
contracted  after  the  same,  and  against  liens  by  judgment 
or  decree  of  any  State  court,  any  decisions  of  such  State 
court  rendered  since  the  adoption  and  passage  of  such  con- 
stitution and  laws  to  the  contrary  notwithstanding,  but 
this  provision  is  manifestly  unconstitutional.  A  bankrupt 
law  to  be  constitutional  must  be  uniform,  and  whatever 
rule  it  prescribes  for  one  it  must  prescribe  for  all.  If  it 
provides  that  certain  kinds  of  property  shall  not  be  assets 
in  one  place,  it  must  make  the  same  provision  for  every 
other  place  within  which  it  is  to  act.  So  far,  therefore,  as 
this  provision  attempts  to  give  the  debtor  an  exemption 
which  he  can  not  claim  under  the  State  laws,  it  is  void.^ 
Where  the  lien  is  valid  by  the  State  law  and  paramount 
to  the  exemption,  the  lien  creditor  has  a  vested  interest  in 
the  property,  and  the  bankrupt  can  only  be  allowed  an  ex- 
emption out  of  such  estate  as  remains  to  him  after  the 
vested  interests  of  others  have  been  satisfied.*  This  pro- 
vision tacitly  concedes  that  all  liens  except  those  by  judg- 
ment or  decree  will  prevail  over  the  exemption.  It  is  only 
necessary,  therefore,  to  consider  the  effect  of  the  law  upon . 
liens  by  judgment  or  decree.  The  question  will  be  made 
plainer  by  considering  a  case  belonging  to  the  first  class, 
where  the  sole  debt  is  due  to  the  lien  creditor,  and  where 
all  the  property  consists  of  that  which  is  subject  to  the 
lien,  and  not  suflScient  to  satisfy  it.  Such  a  lien  consti- 
tutes for  the  person  holding  it  a  special  property  in  the 
thing  covered  by  the  lien,  and  might  be  the  most  valuable 


*  In  re  Daniel  Deckert,  10  B.  R.  1 ;  s.  c.  1  A.  L.  T.  (N.  8.)  336 ;  in  re  Geo. 
W.  Dillard,  9  B.  R.  8;  s.  c.  6  L.  T.  B.  490;  in  re  George  Duerson,  13  B.  R. 
183;  contra,  in  re  Kean  et  al.  8  B.  R.  387 ;  in  re  John  W.  Smith,  8  B.  R  401 ; 
B.  c.  14  B.  R.  295. 

» In  re  Geo.  W.  Dillard,  9  B.  R.  8;  s.  c.  1  L.  T.  B.  490  ;  in  re  Daniel  Deck- 
ert,  10  B.  R.  1;  s.  c.  1  A.  L.  T.  (N.  8.)  336;  in  re  Kerr  &  Roach,  9  B.  R. 
566 ;  contra,  in  re  Jordan,  8  B.  R.  180;  in  re  Eean  et  al.  8  B.  R.  367;  in  re 
John  W.  Smith,  8  B.  R.  401 ;  s.  c.  14  B.  R.  295  ;  in  re  Jared  Everett,  9  B.  R. 
90;  Penny  v.  Taylor,  10  B.  R.  200 ;  McFarland  v.   Goodman,  11  B.  R.  134. 
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part  of  his  estate.*  The  question,  then,  where  the  lien  ex- 
isted before  the  passing  of  the  law,  is  simply  whether 
this  property  can  be  taken  fi-om  one  man  and  given  to 
another,  whether  private  property  can  be  taken  without 
compensation.  The  power  conferred  upon  Congress  by 
the  Constitution,  is  simply  the  power  to  pass  uniform  laws 
upon  the  subject  of  bankruptcies.  This  is  merely  a  power 
to  distribute  the  estate  of  the  debtor  among  his  creditors, 
and  to  give  the  debtor  a  discharge  from  his  debts.*  That 
is  the  full  extent  and  scope  of  the  power.  What  then  is 
the  estate  of  a  debtor  in  property  which  is  subject  to  a  lien  ? 
It  is  merely  his  right  to  the  surplus  after  the  lien  is  dis- 
charged. This  surplus  a  bankrupt  law  may  take  and  distrib- 
ute, and  may,  as  an  incident  to  the  ascertainment  whether 
there  is  a  surplus,  provide  for  the  liquidation  of  the  lien, 
but  can  not  deprive  the  creditor  of  his  lien  without  just 
compensation.  Under  the  guise  of  a  bankrupt  law.  Con- 
gress can  not  take  the  property  of  one  man  and  give  it  to 
another.  It  can  not  take  the  farm  of  A.  and  give  it  to  B. 
But  there  is  no  distinction  between  absolute  titles  and 
those  titles  which  are  merely  defeasible,  like  mortgages,  or 
those  which  require  some  process  to  be  enforced  like  liens. 
The  inherent  rights  of  property  are  independent  of  the 
character  of  the  title  by  which  they  are  held,  for  their 
sanctity  rests  in  the  lack  of  power  in  Congress  under  the 
Constitution  to  affect  them,  and  not  in  the  peculiar  nature 
of  their  origin  or  tenure.  If  the  exemption  overrides  the 
lien  by  the  State  law  it  may  of  course  be  allowed. 

How  a  lien  upon  exempted  property  may  be  enforced 
is  a  question  which  the  authorities  do  not  make  clear. 
The  title  to  such  property  does  not  pass  to  the  assignee, 
but  remains  in  the  debtor.  Consequently,  the  lien  creditor 
may  enforce  his  lien  against  the  property  in  the  State 


'  In  re  C.  H.  Preston,  6  B.  R.  615. 

»  In  re  Silverman,  4  B.  R.  523 ;  s.  c.  2  Abb.  C.  C.  243 ;  s.  c.  1  Saw.  410. 
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courts/  and  the  bankrapt  courts  will  not  enjoin  such  pro- 
<;eedings.*  The  bankrupt  court,  however,  has  jurisdiction 
over  all  the  parties  and  over  the  bankrupt's  estate,  and 
there  would  seem  to  be  no  valid  reason  why  a  creditor,  if 
he  chooses,  may  not  have  his  lien  enforced  in  that  court.* 
For  this  purpose,  the  assignee,  as  the  representative  of  the 
•creditors,  may  be  deemed  to  be  clothed  with  the  rights  of 
the  lien  creditors,  and  the  right  of  the  bankrupt  in  the 
property  will  be  simply  a  right  to  the  surplus  that  may 
remain  after  the  lien  is  extinguished. 

The  question  as  to  the  effect  of  a  failure  of  the  assignee 
to  make  the  exemptions  within  the  required  time  has  never 
arisen  or  been  discussed,  but,  as  the  title  to  exempted 
property  does  not  pass  to  the  assignee,  the  bankrupt's 
right  to  all  property  which  he  may  claim  absolutely,  would 
not  be  affected  by  such  failure.*  As  to  those  articles 
which  are  in  the  discretion  of  the  assignee,  it  might  be 
different.  It  has  been  held  that  where  the  property  was 
in  litigation,  the  twenty  days  might  be  computed  from 
the  time  when  the  litigation  terminated.*  This  report 
must  be  made  in  the  prescribed  form,*  setting  forth  the 
separate  items  and  the  estimated  value  of  each,  and  must 
be  filed  with  the  court.  This  exception  operates  as  a 
limitation  upon  the  conveyance  of  the  property  of  the 
bankrupt  to  his  assignee.  And  in  no  case  will  the  ex- 
•empted  property  pass  to  the  assignee,  or  the  title  of  the 
bankrupt  thereto  be  impaired  or  affected  by  any  of  the 


'  Fehley  y.  Barr,  66  Penn.  196 ;  Tueslcy  v.  Robinson,  lOB  Mass.  558 ;  Haworth 
T.  Travis,  13  B.  R.  145;  s.  s.  67  III.  801 ;  Hatcher  v.  Jones,  14  B.  R  887;  s.  c. 
58  Geo.  208  ;  CummiDgs  y.  Glegg,  14  B.  R.  49;  s.  c.  52  Geo.  605;  Robinson  v. 
Wilson,  15  Kans.  595. 

'  In  re  C.  Hunt,  5  B.  R.  493;  s.  c.  2  L.  T.  B.  197;  in  re  Fetherston,  6  C. 
L.  N.  198;  8.  c.  20  Pitts.  L.  J.  77;  in  re  Lambert,  2  B.  R  426;  vide  in  re 
.Stevens,  5  B.  R.  298 ;  s.  c.  2  Biss.  878. 

■  In  re  Wylie,  5  L.  T.  B.  880 ;  Maxwell  v.  McCune,  10  B.  R  806 ;  s.  c.  87 
Tex.  515 ;  contra,  in  re  0.  H.  Preston,  6  B.  B.  545. 

*  Rix  V.  Capitol  Bank,  2  Dillon,  867. 

•  In  re  Shields,  1  B.  R.  84i. 
•FonnNo.  20. 
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provisions  of  the  act.  And  the  determination  of  the  as- 
signee in  the  matter  is,  on  exception  taken,  subject  to  the 
final  decision  of  the  court  (§  5045). 

Any  creditor  may  take  exceptions  to  the  determina- 
tion of  the  assignee  within  twenty  days  after  the  filing  of  the 
report.*  And  this  is  the  only  mode  in  which  the  decision 
of  the  assignee  can  be  reversed.*  The  report  may  be  filed 
with  the  register.*  The  register  may  require  the  excep- 
tions to  be  argued  before  him,  and  must  certify  them  to 
court  for  final  determination,  at  the  request  of  either 
party.* 

The  Supreme  Court  intended  to  leave  a  discretion  with 
the  circuit  and  district  courts,  to  permit  them  to  repair 
accidents,  correct  mistakes,  and  prevent  frauds.*^  But,  in 
the  absence  of  fraud,  accident,  or  mistake,  the  exceptions 
must  be  filed  within  the  required  time.  When  an  attempt, 
however,  is  made  to  exempt  a  species  of  property  that  can 
not  be  exempted,  it  is  not  necessary,  in  order  to  defeat  the 
exemption,  to  file  exceptions  within  the  required  time. 
No  exceptions  need  be  taken.  The  title  to  property  so 
attempted  to  be  exempted  passes  to  the  assignee,  and  re- 
mains in  him  until  it  is  divested  in  some  one  of  the  ways 
provided  by  the  law.  The  attempt  to  exempt  is  ineffect- 
ual. The  creditors  may  except  to  the  account  of  the  as- 
signee, if  he  omits  to  account  for  or  charge  himself  with 
the  value  of  such  property.*  Where  the  exceptions  are 
as  to  articles  comprehended  by  the  terms  of  "  household  or 
kitchen  furniture,  or  other  articles  or  necessaries,"  they 
must  be  made  in  the  way  and  also  in  the  time  prescribed.*^ 
Where  the   exceptions  go  to  the  title  to  the  exempted 


'  Rule  XIX. 

•  In  re  Richard  Pryor,  4  Biss.  262;  in  re  W.  H.  Thiell,  4  Biss.  241. 

•  In  re  Cordes,  1  Pac.  L.  R.  165.  *  Rule  XIX. 

*  In  re  Perdue,  2  B.  R.  183. 

*  In  re  Gainey,  2  B.  R.  525;  in  re  Jackson  &  Pierce,  2  B.  R.  508;  in  re 
Farish,  2  B.  R.  168. 

'  In  re  Gainey,  2  B.  R.  525. 
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property,  they  need  not  be  filed  within  the  required  time.^ 
Where  the  exemption  is  one  that  rests  in  the  discretion 
of  the  assignee,  the  allowance  made  by  him  will  be  deemed 
to  be  reasonable  and  suitable  until  the  contrary  is  shown 
by  some  appropriate  facts  and  proofs,*  and  will  not  be 
disturbed  unless  it  plainly  appears  that  he  has  abused 
the  discretion  confided  in  him.^ 


'  In  re  Perdue,  2  B.  R.  183. 

*  In  re'Ziba  Williams,  5  Law  Rep.  155. 

*  In  re  W.  H.  Thiell,  4  Biss.  241. 
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The  assignee  has  the  same  right,  title,  power,  and  au- 
thority to  sell,  manage,  and  dispose  of  the  property  and 
estate,  as  the  bankrupt  might  or  could  have  had  if  no  as- 
signment had  been  made  (§  5046).  The  court  may,  in  its 
discretion,  on  sufficient  cause  shown,  and  upon  notice  and 
hearing,  direct  the  assignee  to  take  possession  of  the  prop- 
erty, and  carry  on  the  business  of  the  debtor,  or  any  part 
thereof,  under  the  direction  of  the  court,  when,  in  its  judg- 
ment, the  interest  of  the  estate  as  well  as  of  the  creditors 
will  be  promoted  thereby,  but  not  for  a  period  exceeding 
nine  months  from  the  time  the  debtor  was  declared  a  bank- 
rupt ;  but  such  order  can  not  be  made  until  the  court  is 
satisfied  that  it  is  approved  by  a  majority  in  value  of  the 
creditors.^  The  court  may  also  authorize  him  to  spend 
money  to  put  property  into  a  salable  condition.  He 
should  endeavor  to  settle  and  liquidate  the  estate  as 
rapidly  as  possible  and  to  the  best  advantage.  It  is  no 
part  of  his  ordinary  right  or  duty  to  carry  on  a  trade ; 
but  if  in  a  reasonable  time,  and  at  a  reasonable  expense, 
he  can  make  property  salable,  which  is  not  so  in  the  con- 
dition in  which  he  finds  it,  he  may  do  so.  He  will  not 
be  allowed  to  do  so,  however,  unless  it  is  clearly  shown 
that  he  can  make  such  a  bargain  for  the  necessary  work 
as  will,  to  almost  a  moral  certainty,  insure  the  creditors 
against  loss,  and  insure  them  a  large  gain  within  a  reason- 
able time.^    The  assignee  may  sell  and  assign,  under  the 

»  Act  of  22  June,  1874,  §  1. 

'  Foster  et  a1.  v.  Ames  et  al.  2  B.  R.  465 ;  s.  c.  Lowell,  813. 
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direction  of  the  court,  and  in  such  manner  as  the  court- 
may  order,  any  outstanding  claims  or  other  property  ia 
his  hands,  due  or  belonging  to  the  estate,  which  can  not 
be  collected  and  received  by  him  without  unreasonable  or 
inconvenient  delay  or  expense  (§  5064).  He  may  sell  all 
unincumbered  estate,  real  and  personal,  which  comes  to 
his  hands,  on  such  terms  as  he  thinks  most  for  the  interest 
of  the  creditors.  But  upon  petition  of  any  person  inter- 
ested, and  for  cause  shown,  the  court  may  make  such  order 
concerning  the  time,  place,  and  manner  of  sale  as  will,  in 
its  opinion,  prove  to  the  interest  of  the  creditors  (§  5062). 
No  order  from  the  court  is  needed  to  sell  unincumbered 
assets.^  Unless  otherwise  ordered  by  the  court,  the  as- 
signee must  sell  the  property  of  the  bankrupt,  whether 
real  or  personal,  at  public  auction,  in  such  parts  or  parcels, 
and  at  such  times  and  places,  as  may  be  best  calculated  to 
produce  the  greatest  amount  with  the  least  expense.  All 
notices  of  public  'sales  by  any  assignee  or  officer  of  the 
court  must  be  published  once  a  week  for  three  consecutive 
weeks  in  the  newspaper  or  newspapers,  to  be  designated 
by  the  judge,  which,  in  his  opinion,  shall  be  best  calcu- 
lated to  give  general  notice  of  the  sale.  The  court,  on  the 
application  of  any  party  in  interest,  has  complete  super- 
visory  power  over  such  sales,  including  the  power  to  set 
aside  the  same  and  to  order  a  resale,  so  that  the  property 
sold  may  realize  the  largest  sum.  The  court  may,  in  its 
discretion,  order  any  real  estate  of  the  bankrupt,  or  any 
part  thereof,  to  be  sold  for  one-fourth  cash  at  the  time  of 
sale,  and  the  residue  within  eighteen  months,  in  such 
instalments  as  the  court  may  direct,  bearing  interest  at  the 
rate  of  seven  per  centum  per  annum^  and  secured  by 
proper  mortgage  or  lien  upon  the  property  so  sold.* 
Upon  application  to  the  court,  and  for  good  cause  shown. 


*  In  re  White  et  al.  1  ^.  R  218 ;  s.  c.  2  Ben.  85 ;  Mims  v.  Swartz,  10  B.  R. 
305;  8.  c.  87  Tex.  13. 

•  Act  of  22  June,  1874,  §  4. 
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the  assignee  may  be  authorized  to  sell  any  specified 
portion  of  the  bankrupt's  estate  at  private  sale,  in  which 
case  he  must  keep  an  accurate  account  of  each  article  sold, 
and  the  price  received  therefor,  and  to  whom  sold ;  which 
account  he  must  file  with  his  report,  at  the  first  meeting  of 
creditors  after  the  sale. 

In  making  sale  of  the  franchise  of  a  corporation,  it 
may  be  ofiered  in  fractional  parts,  or  in  certain  numbers 
of  shares,  corresponding  to  the  number  of  shares  in  the 
bankrupt  corporation.^ 

No  title  to  property,  real  or  personal,  sold,  transferred^ 
or  conveyed  by  an  assignee,  is  affected  or  impaired  by 
reason  of  the  ineligibility  of  any  person  as  assignee 
(§  5035).  The  assignee  may  sell  real  estate  lying  in  another 
State.*  He  may  sell  the  property  although  it  is  in  the 
possession  of  an  adverse  claimant,  for  the  sale  is  a  judicial 
sale.^  He  may  be  vested  with  a  discretion  in  regard  to 
the  time  and  manner  of  sale.*  If  the  assignee  acts  under 
an  order,  anything  which  he  may  do  in  conflict  with,  or  in 
violation  of  such  order,  is  null  and  void.  Under  an  order 
to  sell  for  the  highest  price  he  can  obtain,  he  must  accept 
the  highest  bid,  although  he  has  previously  agreed  to  sell 
to  another  person  for  a  certain  price,  and  to  wait  for  an 
answer  for  a  certain  time,  which  period  has  not  expired  at  ^ 
the  time  of  receiving  a  better  bid.*  If  his  authority  is 
limited  to  the  property  set  forth  in  the  schedule,  he  can 
not  convey  any  other  property.*  The  bankrupt  may  pur- 
chase at  an  assignee's  sale.^  The  solicitor  of  the  assignee 
can  not  purchase  at  the  assignee's  sale.*     If  a  sale  is  fairly 


•  Rule  XXT.  •  Oakey  v.  Corry,  10  La.  An.  502. 

'  Stevens  v.  Hauser,  1  Robt.   50 ;  s.  c.  89  N.  Y.  802 ;  Steyens  v.  Palmer, 
10  Bosw.  60. 

•  Holbrook  v.  Coney,  25  HI.  643. 

•  In  re  Ryan  &  Griffin,  6  B.  R.  235. 

•  In  re  O'Fallon,  2  Dillon,  648. 

"*  Arnold  y.  Leonard,  20  Miss.  268. 

'  Citizens'  Bank  y.  Ober,  18  B.  R  828;  8.  c.  1  Wood,  80. 
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made,  and  the  bids  are  understood  by  the  bystanders  and 
the  auctioneer,  it  will  be  valid,  although  the  assignee  is 
present,  and  in  consequence  of  his  negligence  and  inatten- 
tion fails  to  understand  the  terras  thereof.^  A  sale  of  real 
estate  is  subject  to  the  approval  of  the  court.*  The  court, 
in  its  discretion,  may  refuse  to  confirm  a  sale  for  mere  in- 
adequacy of  price,  nor  is  it  necessary  that  the  inadequacy 
should  be  so  gross  as  to  be  evidence  of  fraud.*  Although 
a11  the  technical  formal  requisites  to  a  regular  sale  have 
been  complied  with,  yet  if  there  has  been  any  improper 
conduct  on  the  part  of  the  purchaser,  the  court  has  the 
power  to  set  the  sale  aside.*  If  the  right  to  property,  and 
the  evidence  to  establish  it,  are  concealed  from  the  as- 
signee and  the  creditors,  so  that  the  assets  are  sold  for  a 
nominal  sum  to  the  bankrupt  himself,  the  sale  may  be  set 
aside.*^  No  sale  can  be  set  aside  so  as  to  bind  the  pur- 
chaser, unless  he  is  a  party  to  the  proceedings.* 

The  assignee  has  authority,  under  the  order  and  direc- 
tion of  the  court,  to  redeem  or  discharge  any  mortgage  or 
conditional  contract,  or  pledge,  or  deposit,  or  lien  upon 
any  property,  real  or  personal,  whenever  payable,  and  to 
tender  due  performance  of  the  condition  thereof,  or  to  sell 
the  same  subject  to  such  mortgage,  lien,  or  other  incum- 
brances (§  5066).  The  terms  of  these  provisions  are  so 
broad  that  it  has  been  contended  that  the  assignee  may 
redeem  even  before  the  debt  becomes  due.^  Whenever  it 
may  be  deemed  for  the  benefit  of  the  estate  of  a  bankrupt 
to  redeem  and  discharge  any  mortgage,  or  other  pledge,  or 
deposit,  or  lien  upon  any  property,  real  or  personal,  or  to 
relieve  such  property  from  any  conditional  contract,  and 


*  Ives  V.  Tregent,  14  B.  R.  60;  s.  c.  29  Mich.  390. 
'  Warren  v.  Homestead,  83  Me.  256. 

*  In  re  OTaUon,  2  Dillon,  548. 

*  In  re  Troy  Woolen  Co.  4  B.  R.  629;  s.  c.  8  Blatch.  465. 

*  Clark  V.  Clark,  17  How.  815 ;  Booth  v.  Clark,  17  How.  322. 

*  Holbrook  v.  Brenner,  31  111.  501. 

''  Foster  et  al.  y.  Ames  et  al.  2  B.  R.  455 ;  s.  c.  Lowell,  313. 


SALES.  171 

to  tender  perforiLance  of  the  conditions  thereof,  the  as- 
signee, or  the  bankrupt,  or  any  creditor  who  has  proved 
his  debt,  may  file  his  petition  therefor  in  the  office  of  the 
clerk  of  the  district  court ;  and,  thereupon,  the  court  will 
appoint  a  suitable  time  and  place  for  the  hearing  thereof, 
notice  of  which  must  be  given  in  some  newspaper,  to  be 
designated  by  the  court,  at  least  ten  days  before  the  hear- 
ing, so  that  all  creditors  and  other  persons  interested  may 
appear  and  show  cause,  if  any  they  have,  why  an  order 
should  not  be  passed  by  the  court  upon  the  petition, 
authorizing  such  act  on  the  part  of  the  assignee.^  This 
petition  should  be  according  to  the  prescribed  form.^ 

The  jurisdiction  of  the  district  court,  sitting  as  a  court 
of  bankruptcy,  extends  to  the  collection  of  all  the  assets 
of  the  bankrupt,  the  ascertainment  and  liquidation  of  the 
liens  and  other  specific  claims  thereon,  and  the  adjustment 
of  the  various  priorities  and  conflicting  interests  of  all  par- 
ties (§  4972).  The  commencement  of  proceedings  in  bank- 
ruptcy gives  to  the  district  court  jurisdiction  over  the 
bankrupt,  his  estate,  and  all  parties  and  questions  con- 
nected therewith.*  The  property  and  estate  of  the  bank- 
rupt, so  far  as  any  interference  therewith  is  concerned,  is 
thereby  brought  eo  instante^  into  the  court  of  bankruptcy, 
and  placed  in  its  custody  and  under  its  protection  as  fully 
as  if  actually  brought  into  the  visible  presence  of  the 
court.^  Its  jurisdiction  is  superior  and  exclusive  in  all 
matters  arising  under  the  statute.  The  officer  appointed 
to  manage  it  is  accountable  to  the  court  appointing  him, 
and  to  that  court  alone.  No  court  of  an  independent  State 
jurisdiction  can  withdraw  the  property  surrendered,  or 
determine  in  any  degree  the  manner  of  its  disposition.*^ 
Claims  against  the  estate,  so  long  as  it  remains  in  the 

'  Rule  XVII.  «  Form  No.  34. 

*  Jones  y.  Leach  et  al.  1  B.  R  595. 

*  In  re  Vogel,  2  B.  R.  427;  s.  c.  8  B.  R.  198 ;  b.  c.  7  Blatch.  18 ;  s.  c.  2 
L.  T.  B.  154. 

*  In  re  Barrow  et  al.  1  B.  R.  481 ;  b.  c.  1  L.  T.  B.  63. 
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possession  of  the  court,  can  generally  be  only  enforced  by 
proceedings  properly  instituted  therein,  or  under  its  au- 
thority.^ 

The  levy  of  an  execution,*  the  institution  of  an  action 
to  foreclose  a  mortgage,*  the  filing  of  a  libel  in  rem^  the 
issuing  of  a  distraint  warrant,**  the  recording  of  claims  for 
mechanics'  liens  under  a  law  which  only  makes  the  claim 
a  lien  from  the  time  of  such  filing,*  after  the  filing  of  the 
petition  in  bankruptcy,  are  all  proceedings  that  are  irregu- 
lar and  unauthorized.  All  the  rights  and  all  the  duties  of 
the  bankrupt  in  respect  to  whatever  property  not  ex- 
pressly excluded  from  the  operation  of  the  statute,  he  may 
hold,  under  whatever  title,  whether  legal  or  equitable,  and 
however  incumbered,  pass  to  and  devolve  upon  the  as- 
signee at  the  date  of  the  filing  of  the  petition  in  bank- 
ruptcy. All  rights  thus  acquired  are  to  be  enforced  by 
process  issuing  from  the  courts  of  bankruptcy,  and  all 
duties  thus  imposed  are  to  be  performed  under  their  su- 
perintendence. No  lien  can  be  acquired  '  by  any  proceed- 
ing in  a  State  court,  commenced  after  such  petition  is  filed, 
though  jurisdiction  which  has  been  previously  acquired  by 
State  courts,  of  a  suit  brought  in  good  faith  to  enforce  a 
valid  lien  upon  property,  will  not  be  divested.® 

When  a  creditor  has  a  mortgage  or  pledge  of  real  or 
personal  property  of  a  bankrupt,  or  a  lien  thereon  for  se- 
curing the  payment  of  a  debt  owing  to  him  from  the 


'  lu  re  People's  Mail  Steamship  Co.  2  B.  R.  558 ;  8.  c.  3  Ben.  226 ;  Pen- 
nington v.  Sule  &  Phelan,  1  B.  R.  572. 

'  Davis  y.  Anderson  et  al.  6  B.  R  145. 

*  In  re  Kerosene  Oil  Co.  2  B.  R.  528 ;  s.  o.  8  B.  R.  125 ;  s.  c.  8  Ben.  35 ; 
B.  0.  6  Blatcii.  521 ;  8.  0.  2  L.  T.  B.  79. 

*  In  re  People's  Mail  Steamship  Co.  2  B.  R.  558  ;  b.  c.  8  Ben.  226. 

*  In  re  Wynne,  4  B.  R.  23 ;  s.  c.  2  L.  T.  B.  116;  s.  o.  Chase,  227. 

*  In  re  Day,  8  B.  R.  805  ;  s.  c.  3  Ben.  450;  s.  c.  9  Blatch.  285.  The  law 
has  heretofore  been  considered  to  be  as  stated  in  the  text,  but  some  doabt 
has  been  recently  raised  upon  the  subject  by  the  decision  of  the  Supreme  Court 
in  the  case  of  Eyster  v.  GaflF,  13  B.  R.  546:  s.  c.  1  Otto,  521. 

^  Stuart  V.  Hines,  6  B.  R  416 ;  s.  c.  83  Iowa,  60  ;  s.  c.  5  L.  T.  B.  46. 

*  In  re  Wynne,  4  B.  R.  28 ;  s.  o.  2  L.  T.  B.  116  ;  s.  c.  Chase,  227. 
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bankrupt,  the  value  of  such  property  may  be  ascertained 
by  agreement  between  him  and  the  assignee,  or  by  a  sale 
thereof,  to  be  made  in  such  a  manner  as  the  court  may  di- 
rect. If  the  value  of  the  property  exceeds  the  sum  for 
which  it  is  so  held  as  security,  the  assignee  may  release  to 
the  creditor  the  bankrupt's  right  of  redemption  therein,  on 
receiving  such  excess ;  or  he  may  sell  the  property,  subject 
to  the  claim  of  the  creditor  thereon ;  and  in  either  case 
the  assignee  and  creditor,  respectively,  must  execute  all 
deeds  and  writings  nebessary  or  proper  to  consummate  the 
transaction  (§  5075). 

There  is  no  distinction  in  the  bankrupt  law  between 
different  kind  of  liens.  Its  provisions  apply  equally  to  all 
liens  of  whatever  kind,  character,  or  description.^  The 
first  point  to  be  ascertained  is  whether  there  is  a  valid 
lien  according  to  the  laws  of  the  State  where  the  property 
is  situated.  If  there  is  no  valid  lien  under  those  laws, 
there  can  be  no  claim  upon  the  property  under  the  bank- 
rupt law.  If  there  is  a  valid  lien  under  those  laws,  it  fol- 
lows the  property  into  the  court  of  bankruptcy,  and  will 
be  there  recognized,  protected  and  enforced.  Liens  are  of 
various  descriptions,  and  may  arise  in  various  ways.  The 
definition  that  seems  to  be  warranted  upon  principle,  as 
well  as  authority,  is,  that  whenever  the  law  gives  a  cred- 
itor the  right  to  have  a  debt  patisfied  from  the  proceeds  of 
property,  or  before  the  property  can  be  otherwise  disposed 
of,  it  gives  a  lien  on  such  property  to  secure  the  payment 
of  this  debt.*  Whenever  such  a  lien  exists,  the  assignee 
must  determine  what  course  he  will  pursue  in  regard  to  it. 

The  right  of  redemption  has  already  been  considered. 
Another  course  is  to  release  the  right  of  redemption  to  the 
creditor.  If  neither  of  these  plans  is  adopted,  he  may  sell 
the  property,  either  subject  to  the  lien  or  free  from  the 
lien.    In  all  cases  he  should  exercise  a  sound  discretion, 

'  Dayis,  assg.  of  Bittel,  et  al.  2  B.  R.  892. 

•  In  re  Wyone,  4  B.  R.  23 ;  s.  c.  2  L.  T.  B.  116 ;  s.  o.  Chase,  227. 
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and  proceed  accordingly,  as  he  thinks  the  interests  of 
the  creditors  will  be  best  promoted  by  the  one  or  the  other 
mode  of  sale.^  It  is  not  necessary,  however,  that  he 
should  take  any  proceedings  whatever  in  regard  to  incum- 
bered property,  unless  by  so  doing  he  can  realize  a  net 
sum  of  money  free  from  incumbrances  for  the  benefit  of 
the  estate.  It  would  be  idle  to  go  through  the  form  of 
selling  the  property,  if  the  property  is  of  less  value  than 
the  amount  of  the  incumbrance.*  lie  may  sell  the  prop- 
erty subject  to  the  lien  without  any  order  of  the  court 
for  that  purpose.'  Whenever  he  sells  without  such  order, 
he  can  only  sell  subject  to  the  lien,  and  does  not  give 
to  the  purchaser  any  better  right  or  title  than  he  him- 
self had.*  The  proceeds  of  such  sale  are  always  pre- 
sumed to  be  the  price  or  value  of  the  interest  so  sold,  with 
a  full  knowledge  on  the  part  of  the  purchaser  of  all  in- 
cumbrances.*^ 

Whenever  he  wishes  to  sell  property  free  from  liens, 
he  must  apply  to  the  court  for  an  order  to  that  effect. 
This  application  should  never  be  made  where  the  prop- 
erty has  no  market  value,  or  one  that  is  clearly  less  than 
the  debt  secured  by  the  lien.*  He  acts  only  in  the  in- 
terest of  the  general  creditors,  and  should  institute  no 
proceedings  except  for  their  benefit.  It  is  no  part  of  his 
duty  to  make  such  an  application  unless  he  believes  that 
such  a  sale  will  create  a  larger  fiind  for  distribution 
among  the  unsecured  creditors.^  The  proper  mode  of 
making  such  an  application  is  by  a  petition,  addressed  to 
the  judge  of  the  court  of  bankruptcy,  properly  entitled 
in  the  cause  in  bankruptcy,  and  duly  verified.     As  the 


» In  re  Mcaellan,  1  B.  R.  389.  ^  In  re  Lambert^  2  B.  R.  426. 

*  In  re  McClellan,  1  B.  R.  389 ;  King  v.  Bowman,  24  La.  An.  506. 

*  Kelly  V.  Strange,  3  B.  R.  8;  King  v.  Bowman,  24  La.  An.  506. 

*  In  re  Mebane,  3  B.  R.  347. 

*  Foster  et  al.  v.  Ames  et  al.  2  B.  R.  455 ;  8.  c.  Lowell,  318, 
'  In  re  Mebane,  3  B.  R.  347. 
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granting  of  such  an  order  is  not  a  matter  of  course,  the 
petition  should  set  forth  the  facts  that  justify  the  applica- 
tion, and  not  merely  rely  upon  the  petitioner's  belief. 
The  question  is  to  be  decided  upon  the  belief  of  the  court^ 
and  not  upon  the  belief  of  the  assignee,  and  hence  the 
matters  necessary  to  produce  conviction  should  be  fully 
stated.  The  petition  must  also  state  what  persons  have 
liens,  incumbrances,  or  interests  in  the  property.^ 

As  this  proceeding  specially  affects  the  rights  of  the 
secured  creditor,  he  must  be  properly  notified  and  sum- 
moned to  appear  and  protect  his  interests.*  This  is  done 
by  passing  an  order  to  show  cause,  and  directing  that  a 
copy  of  such  order,  and  of  the  petition,  be  served  upon 
him.  If  the  notice  is  served  on  an  agent  of  the  secured 
creditor,  and  such  agent  appears  for  the  creditor,  that  is 
sufficient.^  The  proceedings  are  usually  summary,  and  are 
tried  in  open  court.  The  defense  to  the  application  is 
that  the  property  is  worth  less  than  the  lien  claim,  or  that 
the  creditor  will  be  injured  by  such  a  sale.* 

The  selling  of  property  free  from  incumbrances  is  a 
matter  of  judicial  discretion.  It  is  the  duty  of  the  assignee 
and  of  the  court  to  take  that  course  in  the  premises  which, 
in  their  judgment,  having  due  reference  to  the  rights  of 
the  lien  creditor,  will  be  most  beneficial  to  all  the  parties 
interested.  The  assignee  may  be  directed  to  sell  at  public 
sale  without  credit,  but  he  ought  not  to  be  permitted  to 
sell  at  private  sale  on  credit  without  first  submitting  the 
price  and  terms  to  the  court  on  notice  to  the  secured  cred- 
itor, for  confirmation  and  approval.^  The  lien  creditor 
can  not  demand  as  a  matter  of  right  that  the  assignee  shall,, 
upon  his  offer,  convey  the  property  to  him  on  condition 


*  In  re  Anon.  29  Leg.  Int.  29. 

»  Ray  V.  Brigham,  13  B.  R  145;  25  La.  An.  600. 

*  In  re  Frederick  8.  Kirtland,  10  Blatch.  515. 

*  Foster  et  al.  v.  Ames  et  al.  3  B.  R.  455 ;  8.  c.  Lowell,  313. 

*  In  re  Frederick  S.  Kirtland,  10  Blatch.  515. 
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of  his  agreeing  not  to  present  a  claim  for  any  part  of  the 
debt  against  the  other  assets  of  the  bankrupt.  The  re- 
jection, of  such  a  proposition  will  not  be  at  the  peril  of 
throwing  the  costs  of  any  effort  to  obtain  a  better  price 
upon  the  other  creditors.^  If  a  sale  is  ordered,  the  lien  is 
transferred  to  the  fund,  and  must  be  paid  -first,  after  de- 
ducting the  expenses  of  the  sale.  The  apportionment  of 
costs  is  a  matter  to  some  extent  of  judicial  discretion. 
The  bankrupt  court,  as  incident  to  its  power  to  adjust  and 
liquidate  the  lien,  is  authorized  to  adjust  the  costs  of  the 
proceedings  necessary  to  give  effect  to  the  specific  lien. 
The  expenses  of  the  sale,  including  commissions  to  the 
assignee,  may  therefore  be  charged  upon  the  proceeds.* 
When  the  conduct  of  the  creditor  has  been  such  as  to 
justify  the  institution  of  proceedings  in  bankruptcy,  for 
the  purpose  of  attacking  his  security,  the  court  may,  in  its 
discretion,  order  all  the  costs  in  bankruptcy  to  be  first 
paid  from  the  proceeds,*  If  there  are  several  liens,  they 
will  be  entitled  to  payment  according  to  their  respective 
priorities.-^ 

If  the  assignee  does  not  institute  any  proceedings  to 
have  the  property  sold,  the  creditor  may,  and  sometimes 
must  do  so.  W  enever  he  wishes  to  enforce  his  lien  or 
prove  his  claim  in  bankruptcy,  he  ought  generally  to  make 
disposition  of  the  property  in  the  court  of  bankruptcy  or 
under  its  superintendence.  If  he  attempts  during  the  pend- 
ency of  the  proceedings  to  enforce  his  lien  in  any  other 
manner,  he  is  liable  to  be  enjoined,^  and  any  sale  so  made 
is  liable  to  be  set  aside.®     It  does  not,  however,  necessarily 

■■^-^■^^^  ■  ■■  ■  -■■■MM  M  —  ■■^■—      —  -  .  ^m    ^M^M^I— ^.^^^■^^^MB       ■    ■     ■       ■       I     ■     I  MM  ■     ■    ■  !■  II    ^— ^^—  I  |  .^ 

*  In  re  Ellerhoret  et  al.  7  B.  R.  49 ;  s.  c.  2  Saw.  219. 

» In  re  EUerhorst  ct  al.  7  B.  R.  49;  b.  c.  2  Saw.  219;  in  re  Eldridge,  4  B. 
R.  498  ;  8.  c.  2  Biss.  862;  in  re  Blae  Ridge  R.  R.  Co.  18  B.  R.  815. 

*  In  re  Dumont,  4  B.  R.  17 ;  b.  c.  2  L.  T.  B.  114. 

*  In  re  Winn,  1  B.  R.  496;  s.  c.  1  L.  T.  B.  17. 

*  In  re  Wynne,  4  B.  R.  28 ;  s.  c.  2  L.  T.  B.  110 ;  8.  c.  Chase,  227;  Markson 
v.  Heaney,  4*B.  R.  610;  8.  o.  1  Dillon,  497;  in  re  Kerosene  Oil  Co.  2  B.  R. 
628 ;  8.  c.  8  B.  R.  125 ;  8.  o.  8  Ben.  85  ;  8.  c.  6  Blatch.  521 ;  s.  o.  2  L.  T.  B.  79. 

*  Davis  Assig.  of  Bittel  et  al.  2  B.  R.  892;  Davis  y.  Anderson,  6  B.  R.  145. 
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follow  that  the  bankrupt  court  must,  in  all  cases,  prohibit 
any  proceeding  in  a  State  court  for  the  benefit  of  a  lien 
creditor.  Often  it  is  quite  convenient,  and  ordinarily  it 
may  be  quite  desirable  to  permit  the  institution  of  such 
proceedings.^  The  bankrupt  court  may  therefore  author- 
ize a  lien  creditor  to  enforce  his  lien  in  a  State  court.* 
Even  if  such  a  proceeding  is  instituted  without  such 
authority,  it  will  not  be  absolutely  void ;  *  nor  will  the 
bankrupt  court  interfere  where  no  advantage  can. result 
to  the  bankrupt's  estate.*  The  assignee  must,  in  such 
cases,  be  made  a  party  to  the  proceeding.^  The  proceed- 
ing may  be  ratified  on  the  application  of  the  secured  cred- 
itor and  proof  that  the  estate  and  the  other  creditors  wUl 
not  be  injured  thereby.*  It  has  also  been  said,  that  by 
electing  to  proceed  in  the  State  court,  the  lien  creditor  will 
deprive  himself  of  the  right  to  prove  his  debt  in  bank- 
ruptcy for  the  deficiency.''  The  lien  creditor  may  sur- 
render his  lien  or  rely  upon  his  lien  without  proving  his 
claim. 

If  he  desires  a  sale  in  the  court  of  bankruptcy,  the 
first  step  properly  is  to  prove  his  claim.  He  must  estab- 
lish his  security  and  his  debt,  before  he  can  show  that  he 
has  any  right  to  call  upon  the  court  to  sell  the  property, 
and  both,  or  either  of  these,  may  be  disputed.  If  it  is 
shown  that  either  has  no  existence,  he  will  have  no 
standing  in  court.®     It  has,  on  the  other  hand,  been  de- 

•  Samson  v.  Clarke,  6  B.  R.  403;  s.  c.  9  Blatch.  372. 

»  In  re  McGilton  et  al.  7  B.  R.  294;  s.  c.  3  Bias.  144;  in  re  Cook  &  Glea- 
son,  3  Biss.  116. 

•  Whitridge  v.  Taylor,  66  N.  C.  273;  Cole  v.  Duncan,  58  III.  176;  Truitt 
V.  Truitt,  S8  Ind.  16;  Pierce  v.  Wilcox,  40  Ind.  70. 

•  In  re  Iron  Mountain  Co.  4  B.  R.  645 ;  s.  c.  9  Blatch.  320 ;  in  re  Bowie, 
1  B.  R  628;  s.  c.  1  L.  T.  B.  97 ;  in  re  Brinkman,  6  B.  R.  541 ;  s.  o.  7  B.  R. 
421. 

•  Cole  V.  Duncan,  58  Bl.  176;  Winslow  v.  Clark,  47  N.  Y.  261 ;  a.  c.  2 
Lans.  377;  Barron  v.  Newberry,  1  Biss.  149 ;  Truitt  v.  Truitt,  38  Ind.  16. 

•  Phelps  V  Sellick,  8  B.  R.  890. 

•  In  re  Iron  Mountain  Co.  4  B.  R.  645 ;  s.  c.  9  Blatch.  320. 

•  In  re  ^gelow  et  al.  1  B.  R.  632 ;  s.  c.  2  Ben.  480 ;  s.  c.  1  L.  T.  B.  95 ;  in 
Te  Frizelle,  5  B.  R.  122;  in  re  Philo  R.  Sabin,  9  B.  R.  383. 

12 


178  SALES. 

cided,  that  a  formal  proof  of  his  claim  is  not  a  necessary 
preliminary  step,^  but  the  argument  in  favor  of  proving 
the  claim  is  certainly  the  strongest,  and,  as  no  right  is 
thereby  lost  or  waived,  it  is  certainly  the  better  practice, 
and  the  more  orderly  course  of  proceeding. 

The  validity  of  the  debt,  or  of  the  lien,  or  of  both  may 
be  contested  when  they  are  presented  for  proof,  and  if  the 
claim  is  allowed,  either  with  or  without  dispute,  a  'prima 
facie  case  is  established  at  least,  and  this  is  sufficient  to 
justify  an  application  for  a  sale.  This  application  must 
be  by  a  petition  addressed  to  the  judge  of  the  court,  prop- 
erly entitled  in  the  cause,  and  duly  verified.  The  petition 
should  describe  the  property,  and  set  forth  the  character 
of  the  lien.  As  soon  as  it  is  filed,  an  order  to  show  cause 
is  passed,  with  a  direction  that  a  copy  of  the  petition,  and 
of  the  order,  be  served  upon  the  assignee.  Service  upon 
him  is  sufficient,  for  he  represents  the  creditors  generally.* 
This  proceeding  is  also  summary,  and  is  tried  in  the  same 
manner  as  an  application  for  a  sale  by  the  assignee.  The 
defense  consists  of  an  attack  upon  the  debt  or  security,  or 
the  omission  of  the  preliminary  proof.  If  the  lien  and 
the  debt  are  established,  a  sale  must  be  ordered  in  such 
manner  as  the  court  may  direct,  for  this  is  a  right  con- 
ferred upon  the  creditor  by  the  statute.  After  deducting 
the  expenses  of  the  sale,  the  proceeds  are  applied  toward 
the  payment  of  the  claim. 

When  it  appears  to  the  satisfaction  of  the  court  that 
the  estate  of  the  debtor,  or  any  part  thereof,  is  of  a  per- 
ishable nature,  or  liable  to  deteriorate  in  value,  the  court 
may  order  the  same  to  be  sold  in  such  manner  as  may  be 
deemed  most  expedient,  under  the  direction  of  the  mes- 
senger or  assignee,  as  the  case  may  be,  who  will  hold  the 
funds  received  in  place  of  the  estate  disposed  of  (§  5065). 
The  application  for  a  sale  must  be  made  to  the  court  and 

^— *"^^^^— ^^       ■      —■  ■    ■  —  ■■        ■!■■■■■■  ■■  — ^—  I  I  ■     ■■■■■»»■■   ■  ■■■^■Ml  ■■»■—,         I  ^^a^^^^^^t^^^^^m-^m^.^^^  I  ^M^^»  ■■      — ^— .^^ 

*  In  re  High  et  al.  3  B.  R.  192;  s.  c.  1  L.  T.  B.  175.  • 
^  In  re  High  et  al.  3  B.  R.  192 ;    8.  c.  1  L.  T.  B.  175. 
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not  to  the  register.^  The  passing  of  the  order  is  a  matter 
resting  in  the  discretion  of  the  court.  No  sale  can  be 
ordered  unless  the  property  is  in  the  possession  of  the 
marshal  or  assignee.^  The  proceeds  must  be  deposited  in 
court. 

Whenever  it  appears  to  the  satisfaction  of  the  court 
that  the  title  to  any  portion  of  an  estate,  real  or  personal, 
which  has  come  into  possession  of  the  assignee,  or  which 
is  claimed  by  him,  is  in  dispute,  the  court  may,  upon  the 
petition  of  the  assignee,  and  after  such  notice  to  the  claim- 
ant, his  agent,  or  attorney,  as  the  court  may  deem  reason- 
able, order  it  to  be  sold,  under  the  direction  of  the  as- 
signee, who  must  hold  the  funds  received  in  place  of  the 
estate  disposed  of  (§  5063).  It  is  immaterial  whether  the 
property  is  in  the  possession  of  the  assignee  or  not.  A 
sale  may  be  ordered  of  property  which  is  not  in  his  pos- 
session, as  well  as  of  property  which  is  in  his  possession. 
The  court  may  exercise  such  control  as  it  dee^ls  proper  in 
regard  to  property  which  is  in  controversy.  If  it  inter- 
feres in  the  matter,  it  should  order  the  property  into  the 
possession  of  the  assignee.  Where  a  sale  has  been  made 
and  the  proceeds  realized  by  that  sale  are  in  controversy, 
it  may  order  the  proceeds  to  be  delivered  to  the  assignee, 
and  held  subject  to  the  rights  of  the  party  who  may 
prove  himself  entitled  to  them.*  This  power,  however,  is 
not  unlimited.  It  extends  to  personal  estate  found  in  the 
hands  of  a  mere  depositary,  carrier,  or  bailee  for  safe  keep- 
ing or  transportation,  without  claim  of  title  or  interest 
in  the  goods,  and  to  personal  property  subsequently  dis- 
covered in  the  possession  of  the  bankrupt,  which  was 
not  transferred  to  the  assignee,  and  other  cases  of  a  like 
character.     But  it  does  not  extend  to  a  case  where  the 


*  In  re  Graves,  1  B.  R.  237 ;   a.  c.  2  Ben.  100. 

•  Rule  XXn ;  in  re  Metzler  et  al.  1  B.  R  38 ;   s.  c.  1  Ben.  356. 

■  Bin  V,  Beckwith,  2  B.  R.  341 ;   Foster  et  al.  v,  Ames  et  al.  2  B.  R.  455 ; 
B.  c.  LoweU,  813  ;  in  re  Hant,  2  B.  R.  539. 
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estate  in  question  is  in  the  actual  possession  of  a  third 
person  holding  it  as  owner  and  claiming  absolute  title  to 
and  dominion  over  it,  whether  the  title  and  possession 
were  derived  from  the  debtor  or  any  other  former  owner. 
A  party  can  not  be  deprived  of  his  property  without  due 
process  of  law,  and  in  a  case  at  law  where  the  value  in 
controversy  exceeds  the  sum  of  twenty  dollars  he  is  enti- 
tled to  a  trial  by  jury.  This  is  a  constitutional  right,  and 
the  bankrupt  court  can  not  deprive  him  of  it  by  directing 
the  assignee  to  sell  his  estate,  and  compelling  him  to 
appear  in  court  and  vindicate  his  title,  and  to  accept,  if 
successful,  the  proceeds  of  the  sale  as  the  value  of  his 
property.^  The  application  for  a  sale  must  be  made  to 
the  court,  and  not  to  the  register,  and  the  sale  must  be 
public  after  public  notice.®  The  proceeds  of  the  sale, 
when  one  is  ordered,  are  considered  the  measure  of  the 
value  of  the  property  in  any  suit  or  controversy  between 
the  parties  ip  any  court  (§  5063). 


»  Knight  V.  Cheney,  5  B.  R.  305 ;  s.  c.  2  L.  T.  B.  305. 
•  In  re  Wm.  Major,  14  B.  R.  71. 
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STAYING   PROCEEDINGS.       HABEAS   CORPUS. 

No  CRKDiroR  whose  debt  is  provable  under  the  statute 
is  allowed  to  prosecute  to  final  judgment  any  suit  at  law 
or  in  equity  therefor  against  the  bankrupt  until  the  ques- 
tion of  the  debtor's  discharge  has  been  determined 
(§  5106).  The  object  of  this  provision  is  to  prevent  a 
race  of  diligence  between  creditors,  and  to  protect  the 
bankrupt  from  being  harassed  with  suits  while  he  is  pro- 
ceeding in  good  faith  to  obtain  his  discharge,  and  until 
the  question  of  his  discharge  is  determined,  and  he  either 
obtains  it  or  is  refused  it,  and  to  enable  him  to  claim  pro- 
tection as  against  such  suits  through  his  discharge,  if  he 
obtains  it.  It  applies  to  all  cases  where  the  personal 
liability  of  the  debtor  is  sought  to  be  fixed  or  ascertained 
by  a  final  judgment  pending  the  determination  of  the 
question  of  his  discharge.^  An  action  to  recover  a  prov- 
able debt  is  to  be  stayed  until  a  determination  is  had  as 
to  the  discharge,  whether  the  debt  be  one  that  will' be  dis- 
charged or  one  that  will  not  be  discharged.  There  is  no 
good  reason  why  the  court  should  enter  into  the  inquiry, 
whether  a  discharge  will  operate  to  release  any  particular 
debt.  That  inquiry  is  one  properly  to  be  made  only  by 
the  court  in  which  a  direct  suit  on  the  debt  is  pending, 
and  whose  determination  will  be  a  binding  judgment  on 
the  question  between  the  parties.*  Such  inquiry  can  only 
be  instituted  after  the  discharge  is  pleaded.     The  attempt 

'  In  re  Rosenberg,  2  B.  R.  236;  s.  c.  3  Ben.  14^  in  re  Metcalf  et  al.  1  B. 
R  201 ;  8.  c.  2  Ben.  78. 

"  In  re  Rosenberg,  2  B.  R.  236 ;  s.  c.  3  Ben.  14  ;  in  re  Migel,  2  B.  R.  481 ; 
in  re  Seymour,  1  B.  R.  29 ;  8.  c.  1  Ben.  348. 
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to  determine  in  advance  what  will  be  the  effect  of  a  dis- 
charge upon  particular  debts,  when  as  yet  it  is  not  known 
whether  any  discharge  will  be  granted,  is  premature  and 
unnecessary.^ 

The  provision  for  a  stay  is  addressed  quite  as  much  to 
the  State  courts  as  to  the  courts  of  bankruptcy,  and  is  ap- 
plied and  enforced  by  the  former  quite  as  much  as  by  the 
latter.^  A  stay  in  the  State  courts  is  obtained  upon  mo- 
tion supported  by  the  production  of  a  copy  of  the  order 
of  adjudication.  The  bankruptcy  of  the  defendant  can 
not  be  pleaded  in  bar  of  the  action.^  The  motion  for  a 
stay  should  be  served  on  the  plaintiff  and  brought  to  the 
notice  of  the  court.*  An  application  to  the  court  of  bank- 
ruptcy must  be  made  by  a  petition  addressed  to  the  judge 
of  the  court,  properly  entitled  in  the  cause,  and  duly  veri- 
fied. The  petition  should  set  forth  the  suit,  the  court  in 
which  it  is  pending,  and  the  cause  of  action,  so  as  to  show 
that  the  suit  is  one  that  may  properly  be  stayed.  The 
option  to  endeavor  to  obtain  a  discharge,  and,  failing  in 
that,  to  defend  all  undetermined  personal  actions,  is  a 
right  given  to  a  debtor  by  the  bankrupt  law  under  the 
Constitution  of  the  United  States,  and  he  is  entitled  to  be 
protected  in  that  right  by  the  court  of  bankiniptcy.^  The 
power  .conferred  upon  the  district  court  of  granting  in- 
junctions to  stay  suits  and  proceedings  to  recover  debts 
from  a  bankrupt  is  not  granted  to  any  other  court  than 
the  "  court  of  bankruptcy,"  which  means  the  court  where 
the  proceedings  in  bankruptcy  are  pending.  When  the 
])ankrupt  applies  for  the  benefit  of  the  bankrupt  law  in 


'  In  re  Ghiradelli,  4  B.  R.  164  ;  s.  c.  1  Saw.  843 ;  b.  c.  2  L.  T.  B.  135. 

'  In  re  Rosenberg,  2  B.  R  286 ;  s.  c.  3  Ben.  14 ;  in  re  Metcalf  et  al.  1  B. 
R  201 ;  8.  c  2  Ben.  78;  Delavergue  v.  Farrand.  1  Mich.  N.  P.  90;  contra^ 
Garrett  v.  Carow,  3  Houst.  652;  Givens  v.  Robins,  5  Ala.  676. 

»  Stone  V.  Natn  Bank,  89  Ind.  234;  Hobart  v.  Haskell,  14  N.  H.  127. 

*  Dunbar  y.  Baker,  104  Mass.  211. 

•  In  re  Rosenberg,  2  B.  R  236 ;  s.  c.  3  Ben.  14  ;  in  re  Metcalf  et  al.  1  B. 
R.  201 ;  8.  c.  2  Ben.  78 ;  in  re  Reed,  1  B.  R  1 ;  in  re  Meyers,  1  B.  R  581 ;  s. 
c.  2  Ben.  424. 
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one  district,  the  district  court  of  another  district  has  no 
power  to  grant  an  injunction  to  stay  suits  brought  by 
creditors  against  him.^ 

Upon  the  filing  of  the  petition,  a  stay  may  be  granted 
forthwith,  or  an  order  to  show  cause  may  be  issued. 
When  the  creditor  lives  out  of  the  district,  it  is  question- 
able whether  the  court  has  jurisdiction  over  him,  and, 
even  if  it  has,  the  difficulties  that  lie  in  the  way  of  an  en- 
forcement of  its  orders  appear  to  be  insurmountable.*  In 
this  proceeding,  no  attack  can  be  made  upon  either  the 
existence  of  the  debt  due  to  the  petitioning  creditor,  or 
the  adjudication  upon  his  petition.  So  long  as  the  adju- 
dication stands  unrevoked,  all  inquiry  as  to  the  validity 
or  existence  of  the  debt  is  precluded.^  If  the  bankrupt 
has  been  guilty  of  unreasonable  delay  in  applying  for  his 
discharge,  the  stay  will  not  be  granted  (§  5106).  When 
the  amount  of  the  debt  is  in  dispute,  the  action  may  be 
allowed  to  proceed  to  a  judgment  (§  5106).*  An  action 
in  tort  for  a  personal  injury  can  not  be  stayed,  for  the 
claim  is  not  provable  until  final  judgment  is  obtained.^ 
The  entry  of  a  judgment  on  a  verdict  in  such  an  action,  ren- 
dered before  the  commencement  of  the  proceedings  in  bank- 
ruptcy, will  not  be  stayed.*  Proceedings  on  an  examina- 
tion supplemental  to  an  execution  may  be  stayed.^  An 
action  pending  in  the  Court  of  Appeals  of  the  State,  to 
which  an  appeal  was  taken  by  the  bankrupt  prior  to  the 
commencement  of  proceedings  in  bankruptcy,  may  be 
stayed.  In  such  a  case  there  is  no  final  judgment  within 
the  meaning  of  the  bankrupt  law.  A  motion  for  further 
security  in  such  a  suit  on  the  part  of  the  creditor  is  a  pro- 

'  In  re  Richardson  et  al.  2  B.  R.  202;  s.  c.  2  Ben.  517;  s.  c.  2  L.  T.  B.  20. 
'  In  re  Hirecb,  2  B.  R.  3 ;  8.  c.  2  Ben.  493 ;  s.  0.  1  L.  T.  B.  92. 
»  In  re  Fallon,  2  B.  R.  277. 

*  In  re  Bundle  et  al.  2  B.  R.  118;  in  re  Richardson  et  al.  2  B.  R.  202;  s. 
c.  2  Ben.  517;  s.  c.  2  L.  T.  B.  20. 

*  In  re  Hennocksburg  &  Block,  7  B.  R.  87;  s.  c.  6  Ben.  150. 

*  Zimmer  v.  Scbleehaaf,  11  B.  R  813;  s.  c.  115  Mass.  52. 
'  In  re  Reed,  1  B.  R.  1. 
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ceeding  against  the  bankrupt.^  Proceedings  upon  chargesr 
filed  under  a  recognizance,  taken  before  the  filing  of  the 
petition,  in  accordance  with  the  poor  debtors'  act,  can  not 
be  stayed.*  An  action  upon  a  joint  contract,  made  by  the 
bankrupt  with  other  joint  contractors,  will  not  be  stayed, 
but  an  entry  will  be  made  to  stay  all  actions  against  the 
bankrupt  under  the  judgment  that  may  be  rendered.* 

The  language  of  the  injunction  should  be  in  accord- 
ance with  the  statute.  The  injunction  only  continues  in 
force  until  the  question  of  discharge  can  be  determined. 
The  stay  is  temporary.  The  object  of  the  stay  is  to  give 
time  for  putting  into  action  the  permanent  bar  to  the 
debt.  If  the  discharge  is  refused,  the  stay  ceases ;  its  ob- 
ject having  been  accomplished,  and  the  bankrupt  having 
had  an  opportunity,  un harassed  by  suits,  to  endeavor  to 
obtain  his  dischai*ge.  If  the  discharge  is  granted,  the  stay 
ceases.  The  bankrupt  is  then  able  to  plead  his  discharge- 
in  any  suit.  No  motion  for  a  dissolution  is  needed.  No 
order  to  show  the  termination  is  required.  The  bankrupt 
must  use  his  discharge  as  his  protection  in  cases  thereby 
aflfected.*  If  there  is  unreasonable  delay  in  procuring  a 
discharge,  the  order  staying  proceedings  will  be  vacated.* 

Where  the  action  of  the  creditor,  taken  after  the  grant- 
ing of  the  injunction,  does  not  tend  to  enforce  any  demand 
against  the  bankrupt,  nor  deprive  the  assignee  of  any 
property  or  right,  the  stay  is  not  violated.* 

While  the  statute  forbids  the  maintaining  or  the  prose- 
cution to  final  judgment  of  any  suit  for  a  provable  debt,  it 
does  not  in  terms  prohibit  the  commencement  of  such  a 

—  ^  -      ■  -  —  _ 

*  In  re  Metcalf  et  al.  1  B.  R.  201 ;  s.  c.  2  Ben.  78  ;  in  re  Lezynsky,  3  Ben. 
487 ;  contra,  Merritt  v.  Glidden  et  al.  6  B.  R.  157  ;  s.  c.  39  Cal.  559. 

'  Minon  v.  Van  Nostrand,  4  B.  R.  108 ;  b.  c.  Lowell,  458. 

»  Hoyt  et  al.  v.  Freel  et  al.  4  B.  R.  131;  e.  c.  8  Abb.  Pr.  (N.  8.)  220; 
8.  c.  2  L.  T.  B.  144 ;  Givers  v.  Robbins,  5  Ala.  676  ;  contra,  Tinkum  v.  O'Neal, 
5  Nev.  93;  Hogendobler  v.  Lyon,  12  Kans.  276. 

*  In  re  Thomas,  3  B.  R  38  ;  in  re  Rosenberg,  2  B.  R.  236 ;  s.  c.  3  Ben.  14. 
»  In  re  W.  Belden,  6  B.  R.  443 ;  e.  c.  5  Ben.  476. 

*  In  re  Hirscb,  2  B.  R.  3 ;  s.  c.  2  Ben.  493 ;  b.  c.  1  L.  T.  B.  92. 
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suit.  Whenever  it  appears  that  the  suit  is  one  to  which 
the  discharge  in  bankruptcy  would  be  no  bar,  and  that, 
if  not  commenced  forthwith,  the  statute  of  limitations 
might  run  against  it,  or  that  service  might  not  be  ob- 
tained  upon  the  bankrupt,  or  that  testimony  might  be 
lost,  the  district  court  may  permit  the  suit  to  commence 
for  the  purpose  of  saving  the  statute,  effecting  a  service, 
or  securing  testimony.  When  these  objects  are  obtained 
the  suit  can  be  stayed  to  await  the  determination  of  the 
question  of  the  debtor's  discharge,  or  the  expiration  of  a 
reasonable  time  therefor.^  If  the  bankrupt  has  been  guilty 
of  unreasonable  delay  in  applying  for  a  discharge,  the 
creditor  may  be  allowed  to  commence  a  suit*  The  special 
reasons  on  which  the  application  is  based,  must  be  set 
forth  and  proved,  and  leave  to  prosecute  will  be  granted 
only  so  far  as  may  be  absolutely  necessary  to  secure  the 
creditor's  rights. 

Proceedings  on  an  examination  supplemental  to  an  ex- 
ecution issued  under  a  judgment  rendered  after  the  filing 
of  the  petition,  on  a  debt  that  was  provable  in  bankruptcy, 
may  be  stayed  when  a  discharge  has  been  granted.^  A 
bankrupt  can  obtain  the  full  protection  of  his  discharge, 
after,  as  well  as  before  judgment,  on  application  to  the 
court  in  which  the  action  is  pending.  In  case  of  a  judg- 
ment rendered  prior  to  the  filing  of  the  petition,  the  bank- 
rupt's only  remedy,  in  every  case,  is  by  such  application 
to  the  court  which  rendered  the  judgment,  or  a  court  of 
equity.* 

No  bankrupt  is  liable  to  arrest  during  the  pendency 
of  the  proceedings  in  bankruptcy  in  any  civil  action,  un- 
less such  arrest  is  founded  on  some  debt  or  claim  from 


•  In  re  Ghiradelli,  4  B.  R.  164  ;  8.  c.  1  Saw.  348;  s.  c.  2  L.  T.  B.  136. 

■  In  re  Chester  M.  Whitney,  1  W.  N.  80 ;  in  re  Samuel  S.  Scott,  1  W.  N. 
30. 

•  World  Co.  V.  Brooks,  8  B.  R  688 ;  s.  c.  7  Abb.  Pr.  (N.  S.)  212. 

•  Hoyt  et  al.  v.  Freel  et  al.  4  B.  R.  131 ;  s.  c.  8  Abb.  Pr.  (N.  S.)  220  ; 
a  c.  2  L.  T.  B.  144. 
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which  his  discharge  in  bankruptcy  would  not  release  him 
(§  5107).  There  is  no  distinction  between  an  arrest  on 
mesne  and  final  process.  So  far  as  the  aiTest  is  concerned, 
the  object  and  intent  of  the  statute  are  the  same.^  This 
provision  only  applies  to  arrests  that  have  been  made 
since  the  commencement  of  proceedings  in  bankruptcy.* 
If  the  arrest  was  made  before  that  time,  the  bankrupt  is 
not  entitled  to  a  release  by  virtue  of  any  provision  of  the 
bankrupt  law.  A  prisoner  out  on  bail  is  theoretically 
and  practically  in  arrest  substantially,  to  all  intents  and 
purposes,  the  same  as  .if  he  had  not  been  released  on 
bail,  and  a  surrender  by  the  bail  is  not  a  new  taking.' 
The  fact  that  the  magistrate  before  whom  the  bankrupt 
appeared,  according  to  his  recognizance  given  upon  taking 
the  poor  debtor's  oath,  did  not  find  him  guilty  of  the 
charges  alleged  against  him,  and,  therefore,  permitted  him 
to  go  at  large  pending  the  appeal,  does  not  make  the  tak- 
ing of  his  body  on  execution  in  case  of  his  ultimate  con- 
viction a  new  arrest.  It  is  merely  a  restoration  to  the 
confinement  from  which  he  obtained  a  temporary  relief 
pending  the  appeal.* 

If  the  arrest  is  made  by  a  State  court,  the  court  making 
the  arrest  may,  on  the  application  of  the  bankrupt,  release 
him,^  and  it  has  been  held  that  in  such  a  case  he  should 
first  apply  to  the  State  court  in  order  to  avoid  a  conflict 
of  jurisdiction.^ 

If  the  arrest  has  been  made  since  the  commencement 
of  proceedings  in  bankruptcy,  the  bankrupt  may  apply  to 

"  In  re  Wiggers,  2  Biss.  71 ;  in  re  Mifflin,  1  Penn.  L.  J.  146. 

'^  In  re  W.  A.  Walker,  1  B.  R.  818;  s.  c.  Lowell,  222;  Hazelton  v.  Valen- 
tine, 2  B.  R.  81  ;  8.  c.  Lowell,  270 ;  s.  c.  1  L.  T.  B.  105  ;  in  re  Hoskins,  Crabbe, 
46fl;  Schulz  v.  Fleischer,  1  Penn.  L.  J.  11;  in  re  Rank,  Crabbe,  493;  in  re 
Jonathan  H.  Cheney,  5  Law  Rep.  19. 

*  Hazelton  v.  Valentine,  2  B.  R  81 ;  s.  c.  Lowell,  270  ;  s.  c.  1  L.  T.  B.  105 ; 
in  re  Rank,  Crabbe,  498;  in  re  Jonathan  H.  Cheney,  6  Law  Rep.  19;  contra, 
Foxall  7.  Levi,  1  Cranch  C.  C.  139;  Lingan  t.  Bailey,  1  Cranch  C.  C.  112. 

*  Stockwell  V.  Silloway,  100  Mass.  287. 

*  Jones  V.  Emerson,  1  Caines,  487. 

*  In  re  Michael  O'Mara,  4  Biss.  506. 
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the  court  of  bankruptcy  for  a  release.^  If  the  bankrupt, 
during  the  pendency  of  the  proceedings  in  bankruptcy,  is 
arrested  or  imprisoned  upon  process  in  any  civil  action, 
the  district  court,  upon  his  application,  may  issue  a  writ 
of  habeas  corpus  to  bring  him  before  the  court  to  ascertain 
whether  such  process  has  been  issued  for  the  collection  of 
any  claim  dischargeable  in  bankruptcy;  and  if  so  dis- 
chargeable, he  must  be  discharged ;  if  not,  he  must  be  re- 
manded to  the  custody  in  which  he  may  lawfully  be. 
Before  granting  the  order  for  discharge,  the  court  must 
cause  notice  to  be  served  upon  the  creditor,  or  his  attor- 
ney, so  as  to  give  him  an  opportunity  of  appearing  and 
being  heard  before  the  granting  of  the  order.* 

The  only  court  that  can  entertain  such  application,  by 
virtue  of  the  bankrupt  law  and  Rule  XXVII,  is  the  dis-' 
trict  court  in  which  the  proceedings  in  bankruptcy  are 
pending.  When  the  bankrupt  is  arrested  out  of  such  dis- 
trict, he  must  make  an  application  according  to  the  pro- 
visions of  section  753. 

In  making  the  return  to  the  writ  of  liaheds  corptcSj  the 
party  who  has  custody  of  the  bankrupt  should  set  forth 
the  authority  by  virtue  of  which  he  made  the  arrest  and 
still  detains  him.  The  question  to  be  decided  is  whether 
the  debt  is  one  that  will  be  released  by  a  discharge  under 
the  statute.  If  it  will  be  released,  the  bankrupt  must  be 
set  free ;  if  it  will  not  be  released,  he  must  be  remanded.* 
The  debts  that  will  not  be  released  are  those  created  by 
the  fraud  or  embezzlement  of  the  bankrupt,  or  by  his 
defalcation  as  a  public  officer,  or  while  acting  in  any  fidu- 
ciary character  (§  5117).  The  language  of  the  statute  is 
so  broad  as  to  extend  to  a  debt  created  by  the  bankrupt 


'  In  re  L.  Glaser,  1  B.  R.  336 ;  b.  c.  2  Ben.  180 ;  s.  c.  1  L.  T.  B.  57 ;  U.  B. 
V.  Dobbins,  1  Penn.  L.  J.  0 ;  b.  c.  5  Law  Rep.  81 ;  in  re  Mifflin,  1  Penn.  L.  J. 
146  ;  in  re  Grenville  T.  Wintbrop,  5  Law  Rep.  24 ;  State  v.  Rolling,  13  Mo. 
179  ;  vide  in  re  Edson  Comstock,  22  Vt.  642;  Robb  v.  Powers,  7  Ala.  658. 

*  Rule  XXVIL 

*  In  re  L.  Glaser,  1  B.  R.  336;  s.  c.  2  Ben.  180;  s.  c.  1  L.  T.  B.  57. 
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while  acting  in  any  fiduciary  character,  and  embraces 
claims  for  the  proceeds  arising  from  the  sale  of  goods  con- 
signed to  be  sold  on  commission.^  A  debt  created  by 
fraud  is  not  so  merged  and  extinguished  by  the  judgment 
as  to  be  released  by  a  discharge.*  A  judgment  rendered 
upon  a  declaration  setting  forth  all  the  facts  that  made  up 
the  fraud  is  conclusive.^ 

Evidence  can  not  be  introduced  to  show  that  the  aver- 
ments contained  in  the  declaration  upon  which  the  arrest 
is  founded  are  false.*  It  is  not  necessary  that  it  should 
appear  from  the  declaration  that  the  debt  is  one  from 
which  a  discharge  will  not  release  the  bankrupt.  It  is 
suflScient  if  it  appears  from  the  aflSdavit  and  order  of 
arrest,  although  they  are  ex  parte.  Their  verity  can  not 
be  called  in  question.  They  are  entitled  to  as  much  credit 
as  more  formal  proceedings.*^  The  district  court  examines 
the  papers  on  which  the  arrest  is  founded,  not  to  determine 
whether  the  bankrupt  is  arrested  upon  a  debt  which  is  in 
fact  not  dischargeable  in  bankruptcy,  but  solely  to  deter- 
mine whether  the  court  which  ordered  the  arrest  intended 
to  found  it  on  a  debt  or  claim  which  would  not  be  released 
by  a  discharge  in  bankruptcy.  If  the  district  court  sees 
from  the  face  of  those  papers  that  the  court,  in  ordering 
the  arrest  must  have  done  so  because  it  considered  the 
case  made  out  by  the  papers  to  be  such  a  debt,  it  must  re- 
gard the  arrest  as  founded  upon  such  debt,  and  hold  the 
bankrupt  liable  to  such  arrest.* 

It  has  been  said  that  the  question  whether  the  debt 
was  one  from  which  a  discharge  would   release  him  was 


*  In  re  Seymour,  1  B.  R.  29 ;  s.  o.  1  Ben.  348 ;  in  re  J.  H.  Kimball,  2  B.  R. 
204,  854 ;  8.  c.  2  Ben.  554 ;  8.  c.  6  Blatch.  292 ;  Lemcke  v.  Booth,  5  B.  R.  351  ; 
8.  c.  47  Mo.  385;  vide  Cronan  v.  Cutting,  4  B.  R.  667;  s.  c.  104  Mass.  245. 

*  In  re  Whitehouse,  4  B.  R.  63 ;  s.  c.  Lowell,  429. 
"  In  re  Patterson,  1  B.  R.  807;  s.  c.  2  Ben.  155. 

*  In  re  Devoe,  2  B.  R.  27;  e.  c.  Lowell,  251 ;  s.  c.  1  L.  T.  B.  90;  contra^ 
in  re  Williams  &  McPheeters,  11  B.  R.  145. 

*  In  re  J.  H.  Kimball,  2  B.  R  204,  354 ;  s.  c.  2  Ben.  554 ;  s.  c.  6  Blatch.  292. 

*  In  re  VaDc  et  al.  8  B.  R.  278;  s.  c.  6 Ben.  431. 
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one  of  fact  which  the  district  courts  must  decide  for  them- 
selves, but  as  arrests  are  usually  made  upon  declarations 
or  affidavits  setting  forth  the  grounds  therefor,  a  case  can 
hardly  ever  arise  in  which  testimony  can  be  taken  or  will 
be  admissible.  Whenever  such  a  case  does  arise,  it  can 
not  be  decided  on  ex  parte  testimony.^  If  a  judgment 
shows  that  the  debt  on  which  it  is  founded  is  discharge- 
able, no  evidence  to  the  contrary  is  admissible.*  The 
district  court  has  authority  to  require  a  person  within  its 
jurisdiction  to  release  a  party  held  in  custody  beyond  its 
jurisdiction.^ 

The  proceeding  to  discharge  a  debtor  from  arrest  is 
very  limited  in  its  scope.  The  action  of  the  district  court 
is  confined  in  point  of  time,  to  the  pendency  of  the  pro- 
ceedings in  bankruptcy.  They  are  pending  so  far  as  the 
bankrupt's  right  to  a  release  upon  a  writ  of  Iiabeas  corpus 
by  virtue  of  the  provisions  of  the  bankrupt  law  is  con- 
cerned, only  until  the  determination  of  his  application  for 
a  discharge.*  No  release  can  be  granted  from  any  arrest 
made  during  the  pendency  of  such  proceedings,  and 
founded  upon  a  debt  that  will  not  be  discharged ;  and 
when  the  papers  on  which  the  arrest  was  made  show  that 
it  is  founded  upon  such  a  debt,  no  evidence  is  admissible 
in  the  district  court  to  show  that  the  debt  is  one  that 
would  be  released.  If  the  bankrupt  wishes  to  controvert 
the  allegations  in  regard  to  the  character  of  the  debt,  he 
must  move  for  a  discharge  in  the  court  that  ordered  the 
arrest.*^  Upon  such  motion  he  can  enter  into  the  merits  of 
the  case,  and  in  that  way  alone.*  After  he  has  obtained 
a  discharge  he  may  apply  to  the  court  that  ordered  the 

*  In  re  L.  Glaser,  1  B.  R  336;  s.  o.  3  Ben.  180;  s.  c.  1  L.  T.  B.  87. 

»  Hazleton  v.  Valentine,  2  B.  R.  31 ;  s.  c.  Lowell,  270 ;  s.  c.  1  L.  T.  B.  105. 
■  Hazleton  v.  Valentine,  2  B.  R.  81 ;  s.  c.  Lowell,  270 ;  8.  o.  1 L.  T.  B.  105. 

*  In  re  J.  H.  Kimball,  2  B.  R.  264 ;  s.  c.  2  Ben.  554 ;  in  re  Nathaniel  Dole , 
7  B.  R.  538;  s.  c.  9  B  R.  193;  s.  c.  11  Blatch.  499. 

*  In  re  Migel,  2  B.  R.  481. 

*  In  re  Yalk  et  al.  3  B.  R.  278;  s.  c.  3  Ben.  431. 


190  STAYING  PROCEEDINGS. 

arrest/  or  to  the  district  court,^  to  obtain  a  release  from  an 
arrest  made  before  the  commencement  of  proceedings  in 
bankruptcy. 

*  Hazleton  v.  Valentine,  2  B.  R.   31;  s.  c.  Lowell,  270;  b.  c.  1   L.  T.  B. 
106 ;  Comstock  v.  Grout,  17  Vt  612. 

"  In  re  Simpson,  2  B.  R  47. 
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The  district  court  may,  on  the  application  of  the  as- 
signee in  bankruptcy,  or  of  any  creditor,  or  without  any 
application,  at  all  times  require  the  bankrupt,  upon  rea- 
sonable notice,  to  attend  and  submit  to  an  examination 
(§  5086).  The  district  court  may,  in  like  manner,  require 
the  attendance  of  any  other  person  as  a  witness  (§  5087)» 
For  good  cause  shown,  the  wife  of  any  bankrupt  may  be 
required  to  attend  before  the  court,  to  the  end  that  she 
may  be  examined  as  a  witness ;  and  if  such  wife  do  not 
attend  at  the  time  and  place  specified  in  the  order,  the 
bankrupt  will  not  be  entitled  to  a  discharge  unless  he 
proves  to  the  satisfaction  of  the  court  that  he  was  unable 
to  procure  the  attendance  of  his  wife  (§  5088). 

In  case  of  a  refusal  of  a  party  to  attend  or  to  testify 
before  a  register,  the  same  proceedings  may  be  had  as  are 
now  authorized  with  respect  to  witnesses  to  be  produced 
on  examination  before  an  examiner  of  any  of  the  courts  of 
the  United  States  on  written  interrogatories.* 

The  application  for  an  examination  may  be  made  either 
to  the  court  or  to  the  register  to  whom  the  case  has  been 
referred,  for  such  register  has  and  may  exercise  all  powers, 
except  the  power  of  commitment,  vested  in  the  district 
court  for  the  summoning  and  examination  of  persons  or 
witnesses,  and  for  requiring  the  production  of  books,  pa- 
pers, and  documents  (§  5002).^  The  only  persons  who 
can  make  the  application  are  the  assignee  or  a  creditor.     A 

'  Rule  X. 

, '  In  re  Brandt,  2  B.  R.  215  ;  in  re  Vetterlein,  4  B.  R.  599;  8.  c.  5  Ben.  7 ; 
in  re  Pioneer  Paper  Co.  7  B.  R.  250;  in  re  Macintire,  1  B.  R.  11 ;  8.  c.  1  Ben. 
277 ;  in  re  Lanier,  2  B.  R.  154. 
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creditor  must  prove  his  claim  before  he  can  make  such  ap- 
plication.^ The  court  or  the  register  may,  without  any 
application,  require  tlie  bankrupt  or  any  witness  to  sub- 
mit to  an  examination.*  If  a  protest  is  entered  against 
the  allowance  of  the  claim  of  a  creditor  who  asks  for  an 
examination,  the  register  or  the  court  may  make  the  order.' 
The  examination  may  be  made  at  any  time  after  the  com- 
mencement of  proceedings  in  bankruptcy.*  The  debtor 
may  be  examined  even  before  an  adjudication  whether  the 
case  is  one  of  voluntary  ^  or  involuntary  bankruptcy.* 

An  order  for  an  examination  will  not,  in  any  case,  be 
granted,  except  upon  good  cause  shown ;  but,  when  the 
application  is  for  the  examination  of  the  bankrupt  or  of  a 
witness,  the  court  or  the  register  may  exercise  a  discretion 
in  regard  to  what  will  be  considered  sufficient  cause.^  The 
application  may  be  made  verbally  unless  otherwise  re- 
quired, but  if  required,  it  must  be  by  a  petition  duly  veri- 
fied.® The  petition  need  not  specify  the  particular  mat- 
ters to  which  the  examination  is  to  be  directed.'  Neither 
a  petition  nor  an  affidavit  is  usually  required  of  the  as- 
signee, for  he  is  a  quasi  officer  of  the  court.^® 

The  wife  of  a  bankrupt  can  only  be  required  to  sub- 
mit to  an  examination  upon  the  application  of  some  per- 
son who  has  authority  to  make  it.  The  assignee  and 
creditors  must  both  show  good  cause  for  granting  the 
order  by  a  petition  duly  verified.  A  prima  facie  case 
must  be  established.     Such  a  case  is  not  made  out  by  show- 

'  In  re  Ray,  1  B.  R.  203;  8.  c.  2  Ben.  53. 

*  In  re  Baum,  1  B.  R.  5 ;  s.  c.  1  Ben.  274;  in  re  Patterson,  1  B.  R.  100; 
8.  c.  1  Ben.  448. 

'  In  re  Belden  &  Hooker,  4  Ben.  225. 

*  In  re  Baum,  1  B.  R.  5 ;  8.  c.  1  Ben.  274. 

'  In  re  Thomas  D.  Lee,  4  Law  Rep.  486 ;  8.  c.  1  N.  Y.  Leg.  Obs.  88. 

*  In  re  Bromley  «fc  Co.  3  B.  R.  686;  in  re  Salkcy  &  Gerson,  9  B.  R  107; 
8.  G.  5  Biss.  486 ;  in  re  Mendenhaii,  9  B.  R.  285 ;  in  re  Ueustcd,  5  Law  Rep.  510. 

'  In  re  Bolis,  4  B.  R.  68;  8.  c.  4  Ben.  143;  8.  c.  2  L.  T.  B.  158. 

*  In  re  Adams,  2  B.  R.  95;  8.  c.  2  Ben.  508;  8.  c.  86  How.  Pr.  51. 
'  In  re  Lanier,  2  B.  R.  154. 

'*  In  re  McBrien,  2  B.  R.  197 ;  s.  c.  2  Ben.  613. 
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ing  that  the  bankrupt  has  committed  frauds  of  which  she 
is  probably  cognizant.  It  is  not  the  intention  of  the  statute 
to  destroy  the  usual  and  proper  confidence  between  hus- 
band and  wife.  The  cases  in  which  she  can  be  examined 
are  where  she  is,  on  reasonable  grounds,  suspected  of 
having  or  of  having  had  property  in  her  possession  which 
should  have  been  surrendered  to  the  assignee,  or  to  have 
participated  actively  in  any  other  fraud  upon  the  statute. 
In  that  case,  she  being  a  party  to  the  fraud,  may  be  fully 
examined  concerning  it,  and  conversations  which  are  of 
the  res  gestcBj  may  be  inquired  into.  So  also,  if  she  oflfers 
a  debt  for  proof,  she  may  be  fully  examined  concerning 
it.^  Where  the  application  is  made  merely  for  delay,  it 
will  be  refused.* 

If  the  bankrupt  is  present  before  the  court  or  the  reg- 
ister, and  the  assignee  or  any  creditor  desires  to  examine 
him,  they  should,  unless  there  is  no  ground  for  the  re- 
quest, be  allowed  to  do  so,  and  no  special  order  need  be 
passed.^  In  other  cases  a  special  order  must  be  passed. 
This  order  must  be  according  to  the  form  prescribed  to 
suit  the  case.*  The  order  is  a  summons.*  It  must  issue 
out  of  the  court,  and  be  tested  by  the  clerk.  Blanks  with 
the  signature  of  the  clerk  and  seal  of  the  court  must,  on 
application,  be  furnished  to  the  registers.*  The  order  is 
exparte^  and  no  previous  notice  is  required  to  be  given 
to  any  party.''  Nor  need  any  notice  be  given  to  the  bank- 
rupt of  the  time  and  the  place  appointed  for  the  examina- 
tion of  a  witness.®  It  is  not  necessary  that  the  summons 
shall  be  served  by  the  marshal.     The  service  may  be  made 


*  In  re  Gilbert,  3  B.  R.  152 ;  s.  c.  Lowell,  340. 
'  In  re  Selig,  1  B.  R.  186. 

*  In  re  Brandt,  2  B.  R.  215  ;  in  re  Bromley  &  Co.  3  B.  R.  686. 

*  Forms  Nos.  45,  47. 

»  In  re  Bellamy,  1  B.  R.  64 ;  s.  c.  1  Ben.  390 ;  s.  c.  1  L.  T.  B.  22. 

*  Rule  n. 

'  In  re  Macintire,  1  B.  R.  11 ;  s.  o.  1  Ben.  277. 

*  In  re  Levy  et  al.  1  B.  R.  105 ;  8.  c.  1  Ben.  454. 
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by  any  one,^  but  must  be  personal.*  The  order  can  only 
be  served  in  the  district,*  or  within  one  hundred  miles  of 
the  place  where  the  examination  is  to  be  held.* 

Parties  and  witnesses  summoned  before  a  register  are 
bound  to  attend  in  pursuance  of  such  summons  at  the 
place  and  the  time  designated  therein,  and  are  entitled 
to  protection,  and  are  liable  to  process  of  contempt  in  like 
manner  as  parties  and  witnesses  are  liable  thereto  in  case 
of  default  in  attendance  under  any  writ  of  subpoena 
(§  5005).  If  a  witness  fails  to  attend  on  being  summoned 
thereto,  the  court  may  compel  his  attendance  by  warrant 
directed  to  the  marshal,  commanding  him  to  arrest  such 
person,  and  bring  him  forthwith  before  the  court,  or  before 
a  register  in  bankruptcy,  for  examination  as  such  witness 
(§  5087).  For  neglect  or  refusal  to  obey  any  order  of  the 
court,  the  bankrupt  may  be  committed  and  punished  as 
for  a  contempt  (§  5104). 

If  the  bankrupt  is  without  the  district,  and  unable  to 
return  and  personally  attend  at  any  of  the  times  which 
may  be  specified,  and  if  it  appears  that  such  absence  was 
not  caused  by  willful  default,  and  if,  as  soon  as  may  be 
after  the  removal  of  such  impediment,  he  offers  to  attend 
and  submit  to  the  order  of  the  court  in  all  respects,  he 
must  be  permitted  so  to  do  with  like  effect  as  if  he  had 
not  been  in  default  (§  5104). 

If  the  bankrupt  is  imprisoned,  absent,  or  disabled 
from  attendance,  the  court  may  order  him  to  be  produced 
by  the  jailor  or  any  officer  in  whose  custody  he  may  be ; 
or  may  direct  the  examination  to  be  had,  taken,  and  cer- 
tified at  such  time  and  place,  and  in  such  manner  as  the 
court  may  deem  proper,  and  with  like  effect  as  if  such 
examination  had  been  had  in  court  (§  5089).     The  court 


*  Gordon,  McMillan  &  Co.  v.  Scott  &  Allen,  2  B.  R.  86 ;  s.  c.  1  L.  T.  B.  99. 
'  In  re  Joseph  Hodges,  11  B.  R.  369. 

'  In  re  Joseph  Hodges,  11  B.  R.  369. 

*  In  re  Wm.  S.  Woodward,  12  B.  R.  297. 
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may,  on  his  application,  order  him  to  be  produced  upon 
habeas  carpus  by  the  jailor,  or  any  officer  in  whose  custody 
he  may  be,  before  the  register  for  the  purpose  of  testifying 
in  any  manner  relating  to  his  bankruptcy.^ 

The  bankrupt  is  bound  to  appear,  and  is  not  entitled  to 
fees  as  a  witness.*  Neither  a  witness  nor  the  bankrupt's 
wife  is  bound  to  attend  unless  the  fees  are  paid  or  ten- 
dered at  the  time  of  the  service  of  the  summons.*  The 
fees  to  which  they  are  entitled  are  five  cents  a  mile  to  and 
from  the  place  at  which  they  may  be  summoned  to  attend, 
and  one  dollar  and  a  half  for  each  day's  attendance.* 
When  the  bankrupt's  wife  can  not  be  found  or  is  beyond 
the  jurisdiction  of  the  court,  the  order  may  be  served 
upon  him,  and  if  she  fails  to  attend,  he  will  not  be  entitled 
to  his  discharge  unless  he  can  prove  that  he  was  unable 
to  procure  her  attendance.*^ 

The  return  should  always  be  in  the  prescribed  form.* 
As  the  order  is  made  exparte^  the  bankrupt  or  other  per- 
j3on  who  is  to  be  examined  on  appearance  in  pursuance  of 
the  order  may  make  any  objection  or  raise  any  question 
which  would  have  been  proper  if  an  opportunity  had 
been  granted  before  the  order  was  made.'  The  examina- 
tion may  be  and  usually  is  held  before  the  register.®  The 
time  for  an  examination  is  not  terminated  by  an  applica- 
tion for  a  discharge.®  The  proceedings  on  such  application 
may  be  adjourned  either  before  or  after  the  filing  of  speci- 
fications until  a  reasonable  opportunity  is  afforded  for 
such  examination.^®     No  examination  can  be  had  after  a 


*  Rule  xxvii. 

'  In  re  Okell,   1  B.  R.  303;  8.  c.  2  Ben.  144;  s.  c.  1  L.  T.  B.  32 ;  in  re 
McNair,  2  B.  R.  219. 

■  Rule  XXIX.  *  In  re  Griffin,  1  B.  R.  371 ;  s.  c.  2  Ben.  209. 

*  In  re  Van  Tuyl,  2  B.  R  579 ;  8.  c.  3  Ben.  237.  •  Form  No.  49. 

'  In  re  James  W.  Frisbie,  13  B.  R.  349. 

•In  re  Tanner,  1  B.  R.  316;  s.  c.  2  Ben.  211;  8.  c.  Lowell,   215;  in  re 
Lanier,  2  B.  R.  154. 

*  In  re  Solis,  3  B.  R.  761 ;  b.  c.  4  Ben.  143 ;  in  re  Frizelle  et  al.  5  B.  R.  1 19. 

"  In  re  Seckendorf,  1  B.  R.  626;  s.  c.  2  Ben.  462  ;•  in  re  Mawson,  1  B.  R 
271. 
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discharge  has  been  granted.*  A  mere  witness  may  be 
examined  before  the  bankrupt  hiniself,  and  there  need  not 
be  any  matter  of  controversy  to  be  settled  by  testimony,* 
and  the  fact  that  he  is  a  party  to  proceedings  instituted 
by  the  assignee  to  recover  property  alleged  to  belong  to 
the  bankrupt's  estate  is  no  ground  for  objecting  to  such 
examination.'  An  examination  of  a  witness  and  an  ex- 
amination of  a  bankrupt  are  two  independent  proceedings, 
and  may  be  conducted  without  reference  to  each  other.* 
The  party  applying  for  the  examination  must  see  that  due 
appointments  are  made  with  the  register,  and  give  the 
other  party  notice  of  them.^  The  examination  may  be 
adjourned  for  good  cause  shown.*  "When  a  party  inad- 
vertently makes  default  under  one  order,  he  may  apply  for 
a  second  order.^ 

The  right  of  examination  must  not  be  abused.  Every 
creditor  has  the  right  to  make  an  examination,  and  such 
examination  inures  to  the  benefit  of  all  the  creditors.  The 
fact,  however,  that  one  creditor  has  made  an  examination, 
is  no  reason  for  withholding  the  privilege  from  another 
creditor.  Yet  the  time,  manner,  and  course  of  the  exam- 
ination should  be  so  regulated  as  to  protect  parties  from 
all  annoyance,  oppression,  and  mere  delay,  while  at  the 
same  time  a  full  and  fair  opportunity  is  allowed  to  the 
assignees  and  to  the  creditors  to  make  all  the  inquiries 
permitted  by  the  statute.®  Where  a  party  has  been  ex- 
amined once  at  considerable  length,  and  some  time  elapses 


*  In  re  C.  Dean,  8  B.  R.  769 ;  in  re  G.  0.  Jones,  6  B.  R.  386 ;  in  re 
Nathaniel  Dole,  7  B.  R.  638;  s.  c.  9  B.  R.  193;  s.  c.  11  Blatch.  499;  contra, 
in  re  Heath  &  Hughes,  7  B.  R.  448. 

*  In  re  Fredenburg,  1  B.  R.  268 ;  s.  c.  2  Ben.  133;  in  re  Blake,  2  B.  R.  10. 

*  In  re  Feinberg  ct  al.  2  B.  R.  475 ;  s.  c.  3  Ben.  162. 

*  In  re  Levy  et  al.  1  B.  R.  107 ;  s.  c.  1  Ben.  454. 

*  In  re  Littlefield,  8  B.  R.  57 ;  8.  c.  Lowell,  831 ;  b.  c.  1  L.  T.  B.  164. 

*  In  re  Mawson,  1  B.  R.  271. 

^  In  re  Van  Tuyl,  2  B.  R.  70;  s.  c.  3  Ben.  237;  in  re  Robinson  et  al  2  B. 
R.  516. 

*  In  re  Adams,  2  R  R  272 ;  s.  c.  2  Ben.  503 ;  s.  c.  86  How.  Pr.  51 ;  in  re 
Gilbert,  3  B.  R.  152 ;  s.  c.  Lowell,  340. 
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before  another  application  is  made,  special  reasons  must 
be  shown  before  the  examination  will  be  allowed.^  If  an 
examination  is  sought  or  carried  on  to  gratify  malice  or 
mere  curiosity,  it  may  be  arrested.* 

Every  party  is  entitled  to  reasonable  notice  of  the  ap- 
plication for  his  examination.  Such  time,  or  the  length 
of  such  time,  depends  upon  circumstances  and  facts  sur- 
rounding the  party ;  the  distance  he  is  from  court,  or  the 
place  of  his  examination ;  and  also,  upon  what,  if  any,  par- 
ticular facts  he  is  to  be  examined.  If  he  is  a  merchant, 
and  has  been  doing  a  large  and  complicated  business,  and 
he  is  notified  that  his  examination  is  to  cover  his  entire 
business  operations,  a  reasonable  time  would  manifestly 
be  much  longer  than  in  a  case  where  the  notice  of  exam- 
ination is  in  regard  to  a  few  items  of  his  property  pertain- 
ing to  his  own  person,  such  as  a  watch,  ring,  or  money  in 
his  pocket.  A  reasonable  notice  is  such  time  as  will  en- 
able him  to  reach  and  appear  before  the  court  with  such 
knowledge  as  may  be  under  his  control  upon  the  matter 
of  the  investigation  or  information  asked  for.  When  the 
interrogatories  call  for  no  exercise  of  skill  or  investigation, 
but  simply  the  capacity  and  the  disposition  to  answer  ac- 
cording to  the  truth,  no  time  for  preparation  will  be  al- 
lowed.* If,  however,  time  is  needed  to  refresh  the  mem- 
ory by  referring  to  books  or  papers,  or  for  the  production 
of  any  written  instruments  or  documents,  it  should  be 
granted.*  So  long  as  the  debt  of  a  creditor  stands  proved 
and  unimpeached,  a  claim  that  it  has  been  extinguished 
by  an  offset  or  does  not  exist,  furnishes  no  ground  for  a 
refusal  to  be  swom.^ 

The  persons  under  examination  are  to  answ^er  substan- 

» In  re  Tsidor  et  al.  1  B.  R.  264;  s.  c.  2  Ben.  123;  in  re  Frizelle  et  al.  6  B. 
R.  122;  in  re  James  W.  Frisbie,  13  B.  R.  349. 

•  In  re  Salkey  &  Gerson,  9  B.  R.  107 ;  s.  c.  5  Biss.  486. 
» In  re  Bromley  &  Co.  3  B.  R.  686. 

•  In  re  Tanner,  1  B.  R.  316;  s.  c.  Lowell,  215;  s.  c.  2  Ben.  211. 

•  In  re  N.  W.  Kingaley,  7  B.  R.  558 ;  e.  c.  6  Ben.  300. 
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tially  like  other  witnesses,  and  not  merely  to  have  inter- 
rogatories filed  and  propounded  to  them  after  the  manner 
adopted  in  equity  and  admiralty.^  The  usual  practice  is 
to  conduct  the  examination  orally,  by  question  and  answer, 
which  are  reduced  to  writing  by  the  register,  and  the  in- 
terrogatories are  always  numbei'ed  in  the  order  in  which 
they  are  given.  The  examination  of  persons  before  a  reg- 
ister may  be  conducted  by  the  party  in  person,  or  by  his 
counsel  or  attorney,  and  such  persons  are  subject  to  exam- 
ination and  cross-examination,  which  must  be  had  in  con- 
formity with  the  mode  now  adopted  in  courts  of  law. 
The  depositions  upon  such  examination  must  be  taken 
down  in  writing  by  or  under  the  direction  of  the  register 
in  the  foiin  of  a  narrative,  unless  he  determines,  or  the 
rules  of  court  require,  that  the  examination  shall  be  by 
question  and  answer  in  special  instances,  and  when  com- 
pleted must  be  read  over  to  such  persons  and  signed  by 
them  in  the  presence  of  the  register.  Any  question  or 
questions  which  may  be  objected  to  must  be  noted  by 
the  register  upon  the  deposition,  but  he  has  no  power  to 
decide  on  the  competency,  materiality,  or  relevancy  of  the 
question ;  and  the  court  has  power  to  deal  with  the  costs 
of  incompetent,  inmiaterial,  or  irrelevant  depositions,  or 
parts  of  them,  as  may  be  just.* 

The  register  has  no  power  to  decide  upon  the  compe- 
tency, materiality,  or  relevancy  of  a  question.  When  a 
question  is  objected  to,  the  question  and  the  fact  and 
grounds  of  objection  must  be  taken  down  by  the  register, 
and  the  question,  although  incompetent,  immaterial,  or  ir- 
relevant, must  be  answered,  and  when  the  deposition  is 
closed,  the  court  will  deal  with  it  as  a  whole,  and  then 
pass  upon  the  question  as  to  what  parts  of  it  are  incom- 
petent, immaterial,  or  irrelevant.  The  bankrupt  or  other 
witness  has  the  power,  in  a  clear  case  of  abuse,  to  refuse, 

■  .■■■■■  .  ^m^^^  I      ■■■■■■     I  ^^^■^»i    I  ■!         ■■  ■■■■  i^— —    ■      ■-    _  ,         ■  ^  »— ^■^■^■^■^^^^■^^^M— i^rf 

*  111  re  Tanner,  1  B.  R.  816;  fl.  c.  Lowell,  215;  s.  c.  2  Ben,  211. 

•  Rule  X. 
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under  the  advice  and  responsibility  of  counsel,  to  answer 
a  question.  Then,  on  application  to  punish  the  party  for 
contempt,  which  must  come  before  the  court,  the  whole 
question  as  to  competency,  relevancy,  and  materiality  will 
be  raised  in  a  proper  way  for  adjudication.  This  extends, 
not  only  to  objections  to  questions,  but  also  to  objections 
to  answer  and  testimony,  on  the  grounds  of  competency, 
materiality,  and  relevancy ;  and  neither  question  nor  an- 
swer nor  testimony  is  to  be  held  ultimately  incompetent, 
immaterial,  or  irrelevant,  unless  objected  to  on  the  record 
for  some  ground  of  incompetency,  immateriality,  or  irrele- 
vancy stated  on  the  record.  The  register  is  required  to 
note  the  objection  upon  the  deposition — that  is,  not  merely 
the  fact  of  objection,  but  the  ground  of  objection ;  and  if 
no  ground  of  objection  is  assigned,  he  is  not  bound  to  note 
the  fact  of  objection ;  and  the  ground  of  objection  must 
be  directed  to  the  competency,  materiality,  or  relevancy 
of  that  which  is  objected  to.^ 

There  are  some  objections  made  in  the  course  of  an 
•examination  which  raise  issues  that  must  be  adjourned 
into  court,  such  as  objections  to  the  regularity  of  the 
order,^  or  to  the  liability  of  the  party  to  an  examination ;  • 
but  objections  to  questions  or  answers  are  not  such  issues. 
The  statute,  however,  gives  to  any  party  the  right  to  take 
the  opinion  of  the  judge  upon  any  point  arising  in  the 
proceedings  before  the  register,  and  also  provides  that  par- 
ties may,  by  consent,  state  any  question,  and  submit  it  to 
the  decision  of  the  court  (§  5010).  It  is  found  in  prac- 
tice more  convenient  to  adopt  this  course  than  to  apply 
for  an  attachment.  There  are  but  few  cases  of  applica- 
tions for  an  attachment,  while  there  are  numerous  cases 


'  In  re  Levy  et  al.  1  B.  R.  136;  s.  c.  1  Ben.  496;  vide  in  re  Reakirt,  7  B. 
B.  329. 

•  In  re  Patterson,  1  B.  R.  100 ;  s.  c.  1  Ben.  448. 

•  In  re  Woodward  ct  al.  3  B.  R.  719 ;  in  re  Nathaniel  Dole,  7  B.  R.  538 ; 
.8.  c.  9  B.  R.  193;  8.  c.  11  Blatch.  499. 
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where  questions  have  been  certified  upon  the  request  of 
one  party,  or  by  the  consent  of  both  parties. 

A  mere  witness  can  not  have  the  assistance  of  counsel.^ 
The  bankrupt  has  the  undoubted  right  to  have  the  assist- 
ance of  counsel.  The  only  question  is,  whether  he  has  the 
right  to  consult  counsel  during  the  course  of  his  examina- 
tion. Generally  no  consultation  is  allowed,  but  no  rule 
can  be  laid  down  to  govern  the  exceptions.  The  solution 
of  the  question  is  left  to  the  register  to  decide,  in  the  ex- 
ercise of  a  sound  discretiop,  according  to  the  facts  of  each 
particular  case.*  The  bankrupt's  wife  is  not  entitled  to 
the  assistance  of  counsel,  nor  has  the  bankrupt's  counsel 
a  right  to  advise  her  while  under  examination.^ 

The  bankrupt  may  be  examined  in  regard  to  all  mat- 
ters relating  to  the  disposal  or  condition  of  his  property ; 
to  his  trade  and  dealings  with  others,  and  his  accounts 
concerning  the  same ;  to  all  debts  due  to  or  claimed  from 
him ;  and  to  all  other  matters  concerning  his  property  and 
estate,  and  the  due  settlement  thereof  according  to  law 
(§  5086).  The  question  has  never  yet  been  raised,  but  it 
would  seem  that  the  examination  of  a  witness  and  of  the 
bankrupt's  wife  are  limited  to  and  extend  to  the  same  sub- 
jects.* It  has,  however,  been  said,  that  if  the  purpose  of 
the  examination  be  to  elicit  facts  to  be  used  in  opposing  the 
bankrupt's  discharge,  it  is  not  competent  for  the  register 
to  summon  any  witness  or  person  who  may  know,  or  be 
suspected  of  knowing,  facts  pertinent  or  that  might  be 
serviceable  in  the  preparation  of  specifications.  In  regard 
to  such  facts,  a  creditor  should  be  left  to  establish  them 
upon  the  trial  of  the  issues,  as  parties  do  in  ordinary  trials 

'  In  re  Fredenburg,  1  B.  R.  268;  8.  c.  2  Ben.  133;  in  re  Feinberg  et  al.  % 
B.  R.  475;  s.  c.  3  Ben.  162;  in  re  Stuvvesant  Bank,  7  B.  R.  445;  s.  c.  6  Ben. 
33 ;  in  re  Comstock  &  Co.  13  B.  R.  1*93. 

» In  re  Lord,  3  B.  R.  243;  in  re  Judson,  1  B.  R.  864  ;  s.  c.  2  Ben.  210;  8.. 
c.  35  How.  Pr.  15. 

*  In  re  J.  A.  Schonberg,  7  Ben.  211. 

*  In  re  Stuyvesant  Bank,  7  B.  R.  445 ;  8.  c.  6  Ben.  33. 
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at  law.  Such  information  no  one  has  the' right  to  demand 
or  obtain  otherwise  than  as  it  may  be  voluntarily  given, 
unless  it  be  upon  the  trial  of  issues  or  questions  made  up.^ 

It  is,  however,  different  with  the  bankrupt  himself. 
He  asks  that,  in  consideration  of  his  complying  with  every 
requirement  of  the  law,  he  may  be  absolved  from  every 
legal  obligation  to  his  creditors.  This  is  an  extraordinary 
exemption,  and  when  he  asks  for  it  the  law  only  allows  it 
when  he  surrenders  himself  to  be  dealt  with  in  an  extra- 
ordinary way,  if  the  court  sees  proper  to  exercise  that 
power  to  the  ends  of  justice.  Information  possessed  by 
the  bankrupt  is  often  important  to  the  proper  adjustment 
of  conflicting  interests;  to  detect  the  establishment  of  an 
unjust  claim  against  his  estate;  to  establish  justice  in  dis- 
putes that  may  arise  between  the  assignee  and  debtors  to 
the  estate,  or  between  the  assignee  and  such  persons  as  may 
claim  to  have  liens  or  priorities.  For  all  such  and  for  all 
other  proper  purposes  the  bankrupt  is  subject  to  the  order 
of  the  court  to  be  summoned  and  examined  at  any  and  at 
all  times  when  it  may  seem  that  the  ends  of  justice  will 
be  furthered  thereby.* 

A  party  need  not  answer  any  question  which  does  not 
relate  to  any  matter  of  fact  in  issue,  or  to  any  matter  con- 
tained in  bis  direct  testimony,  when  a  truthful  answer 
would  tend  to  degrade  him.*  But  he  can  not  refuse  to 
answer  questions  concerning  his  dealings  with  the  bank- 
rupt on  the  ground  that  his  answer  may  furnish  evidence 
against  him  in  a  civil  case  brought  or  to  be  brought  on  be- 
half of  the  assignee,  for  the  main,  if  not  the  only,  purpose 
of  the  statute  in  authorizing  such  examination  is  to  enable 
the  assignee  to  obtain  evidence  for  civil  suits,  or  to  ascer- 
tain that  theie  is  no  such  evidence.*     A  claim  of  privilege 

» In  ro  Brandt,  2  B.  R.  215. 

•  In  re  Brandt,  2  B.  R.  215 ;  in  re  Vogel,  5  B.  R.  393. 

•  In  re  H.  Lewis,  3  B.  R.  621 ;  b.  c.  4  Ben.  67. 

•  In  re  Fay  et  al.  3  B.  R.  660 ;  in  re  Pioneer  Paper  Co.  7  B.  R.  250 ;  Gar- 
rison V.  Markley,  7  B.  R.  246 ;  in  re  Danforth,  1  Penn.  L.  J.  148. 
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does  not  warrant  a  refusal  to  be  sworn.  The  party 
claiming  it  must  submit  to  be  sworn,  and  interpose  bis 
privilege  when  a  question  is  asked  that  invades  it.^  An 
attorney  is  not  privileged  from  answering  as  to  every 
thing  which  comes  to  his  knowledge  while  be  is  acting  as 
attorney.  The  privilege  only  extends  to  information 
derived  from  his  client  as  such.  He  must  answer  ques- 
tions in  regard  to  acts  which  might  have  been  performed 
equally  as  well  by  any  mere  agent  or  third  party,  such  as 
conveyances  of  land  to  and  by  him,*  or  the  superintendence 
of  an  auction  sale  and  disposition  of  the  proceeds.®  These 
are  his  own  proceedings,  and  not  something  that  his  clients 
communicated  to  him.  They  are  not  professional,  and 
do  not  appertain  to  the  duty  of  an  attorney.  Whatever 
is  done  in  this  behalf  is  not  in  his  capacity  of  attorney 
or  counsel,  but  is  in  the  character  of  an  agent  or  third 
party.  An  attorney  must  also  state  whether  he  drew  or 
directed  the  drawing  of  a  certain  deed,*  and  whether  at  a 
certain  time  he  received  a  check  drawn  to  the  order  of  the 
bankrupt,  and  what  disposition  he  made  of  it.*  He  must 
also  state  what  affairs  of  the  bankrupt  were  the  subject 
of  conversation  between  him  and  other  persons.* 

The  bankrupt  must  state  whether  he  has  played  cards, 
faro,  or  any  other  game  of  chance,  with  certain  persons 
prior  to  the  commencement  of  proceedings  in  bankruptcy, 
though  the  answer  may  tend  to  degrade  him."^  The 
question  whether  the  bankrupt  may  be  compelled  to  an- 
swer a  question  when  his  answer  would  criminate  himself 
may  be  considered  as  still  unsettled.     In  two  brief  cases, 


S.  0 


In  re  Woodward  et  al.  8  B.  R.  719. 

In  re  Belis  et  al.  8  B.  R.  199;  8.  c.  3  Ben.  886  ;  8.  0.  88  How.  Pr.  79; 
1  L.  T.  B.  178. 

In  re  O'Donohue,  8  B.  R.  245. 

In  re  Aspinwall,  10  B.  R.  448;  s.  c.  7  Ben.  433. 

In  re  Aspinwall,  10  B.  R.  448 ;  8.  c.  7  Ben.  433. 

In  re  Aspinwall,  10  B.  R.  448;  8.  c.  7  Ben.  433. 

In  re  Richards,  4  B.  R.  93 ;  8.  c.  4  Ben.  803. 
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it   has  been  decided,  without  argument  and  without  an 
examination  of  the  authorities,  that  he  could  nofc.^     It  has 
also,  on   the  other   hand,  been   decided  that  he  can  not 
cover  up  his  fraud  behind  the  shield  that  if  he  answers  he 
will  criminate  himself  by  proving  up  his  fraud  in  testify- 
ing as  .to  the  distribution  of  his  property.     Though  such 
examination  may  expose  him  to  penalties  for  fraudulent 
concealment  or  fraudulent  disposition  of  his  property,  he 
is  left  to  the  judgment  of  the  law.     It  is  possible,  or  rather 
probable,  that  he  may  be  protected  from  disclosing  some 
distinct  criminal  act ;  but  even  in  such  case  he  can  not  be 
protected   in  refusing  to  discover  all  his  estate  and  eflTects 
and  the  full  particulars  relating  to  them,  though  thereby 
he  may  show  that  he  has  been  guilty  of  fraud  or  fraudu- 
lent concealment,  or  that  he  owns  property  that  has  been 
illegally  obtained,  and  will  thus  render  himself  liable  to 
penalties.*     It  has,  however,  been  held  that  the  examina- 
tion is  not  competent  evidence  against  him  in  a  criminal 
action,^  and  in  that  view  of  the  law  there  appears  to  be 
no  good  reason  why  he  should  not  be  compelled  to  answer 
fully. 

The  bankrupt  can  not  be  examined  in  regard  to  prop- 
erty that  did  not  belong  to  him,^or  that  has  been  acquired 
by  him  since  the  commencement  of  proceedings  in  bank- 
ruptcy,® unless  it  is  shown  that  the  same  has  some  con- 
nection with  his  property  or  business  before  that  time.® 
An  investigation  may  commence  by  showing  means  and 
going  to  results,  or  showing  the  results  and  discovering 
the  means  by  further  examination.  The  true  point  of  in- 
quiry in  such  cases  is,  when  and  how  did  he  acquire  it  ? 

>  In  re  Patterson,  1  B.  R  152;  8  c.  1  Ben.  608;  in  re  Koch,  1  B.  R.  649. 

*  In  re  Bromley  &  Co.  3  B.  R.  686. 

*  U.  B.  V.  Prescott,  2  Dillon,  405 ;  in  re  Brooks,  5  Pac.  L.  R.  191. 

*  In  re  Van  Tuyl,  1  B.  R.  636. 

*  In  re  Patterson,  1  B.  R.  125 ;  s.  c.  1  Ben.  508 ;  in  re  Levy  et  al.  1   B.  R. 
136;  8.  c.  1  Ben.  496. 

*  In  re  Rosenfield,  1  B.  R.  319;  s.  c.  1  L.  T.  B.  81. 
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He  must  answer  whether  or  not  he  was  in  the  possession 
of  a  large  amount  of  property  under  exceptional  circum- 
stances, and  whether  it  was  possessed  before  bankruptcy 
oris  the  proceeds  of  property  that  belongs  to  the  assignee/ 
He  may  also  be  examined  in  regard  to  property  in  which 
it  may  possibly  be  shown  that  he  has  an  interest.*  It  is 
no  ground  for  refusing  to  answer  a  question  that  he  an- 
swered the  same  question  in  a  previous  examination  by 
another  creditor.*  It  is  a  contempt  of  court  for  the  bank- 
rupt to  leave  the  office  of  the  register  before  the  examina- 
tion is  concluded.'*  A  witness  must  answer  all  proper 
questions  relating  to  his  dealings  and  trade  with  the  bank- 
rupt, and  may  be  compelled  to  produce  his  books  or  copies 
therefrom  relating  to  such  transactions.*^  The  parties  may 
be  cross-examined.* 

The  fees  of  the  register  must  be  paid  to  him  by  the 
party  for  whom  the  services  are  rendered  (§  5008).  He  is 
not  required  to  look,  in  the  first  instance,  for  such  fees  to 
the  bankrupt,  or  to  the  fifty  dollars  deposited  to  secure 
his  fees,  or  to  the  bankrupt's  estate,''  When  witnesses  are 
produced  before  the  register,  each  party  must  pay  for  the 
direct  examination  of  his  own  witnesses  and  for  such 
cross-examination  as  he  may  make  of  the  witnesses  of 
the  adverse  party.®  The  authorities  are  conflicting  as  to 
whether  the  bankrupt  must  pay  the  fees  of  his  cross-ex- 
amination or  of  statements  made  by  him  after  the  close  of 
his  direct  examination.*  He  must  pay  for  the  examina- 
tion of  his  own  witnesses,  and  such  cross-examination  as 
he  may  make  of  adverse  witnesses.^®    The  assignee  must 

•  In  re  McBrien,  3  B.  R  345 ;  s.  c.  3  Ben.  481. 

^  In  re  Bonestpel,  2  B.  R.  880.  ^  In  re  Vogel,  6  B.  R.  893. 

•  In  re  Vogel,  5  B.  R.  893.  •  In  re  Earle,  3  B.  R.  664. 

•  In  re  Leachman,  1  B.  R.  391 ;  in  re  Levy  et  al.  1  B.  R.  186 ;  a.  o.  1  Ben. 
496;  in  re  Maynard  Bragg,  1  N.  Y.  Leg.  Obs.  119;  s.  c.  5  Law  Rep.  323. 

'  In  re  Macintire,  1  B.  R  11 ;  1  Ben.  277. 

•  Bchofield  v.  Moorehead,  2  B.  R.  1. 

•  In  re  Mealy,  2  B.  R.  128;  in  re  Macintire,  1  B.  R.  11 ;  s.  c.  1  Ben.  277. 
"  In  re  Mealy,  2  B.  R.  128. 
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pay  for  an  examination  made  by  him  whether  he  has  assets 
or  not.^ 

The  examination  must  be  in  writing,  ^nd  signed  by 
the  party  examined,  and  filed  with  the  other  proceedings 
(§  5086).  The  bankrupt  may  he  allowed  to  correct  any 
statement  made  during  the  course  of  his  examination.^  If 
any  person  examined  before  a  register  refuses  or  declines 
to  answer,  or  to  swear  to  or  sign  his  examination  when 
taken,  the  register  must  refer  the  matter  to  the  judge, 
who  may  order  the  person  so  acting  to  pay  the  costs 
thereby  occasioned,  if  such  person  is  compellable  by  law 
to  answer  such  question  or  to  sign  such  examination ;  and 
such  person  is  also  liable  to  be  punished  for  contempt 
(§  5006).  All  persons  willfully  and  corruptly  swearing 
or  affirming  falsely  before  a  register  are  liable  to  all  the 
penalties,  punishments,  and  consequences  of  perjury. 

'  In  re  Hughes,  1  B.  R.  226;  s.  c.  2  Ben.  85;  8.c.  1  L.  T.  B.  45. 
^  Rule  XXXIII. 


CHAPTER  XII. 

COURTS   OF   ORIGINAL   JURISDICTION   IN   BANKRUPTCY. 

The  several  district  courts  of  the  United  States  are 
constituted  courts  of  bankruptcy,  and  they  have  original 
jurisdiction  in  their  respective  districts  in  all  matters  and 
proceedings  in  bankruptcy  (§  563).  Proceedings  in  bank- 
ruptcy can  not  be  initiated  in  the  circuit  court.  For  that 
purpose  the  jurisdiction  of  the  district  court  is  plainly  ex- 
clusive. The  statute  does  not  blend  or  confound  the  two 
courts  in  the  administration  of  the  bankrupt  law.  The 
courts  are  distinct  under  that  law  as  under  all  others,  and 
exercise  a  separate  jurisdiction,  each  in  its  own  sphere.^ 

All  the  jurisdiction,  power  and  authority  conferred 
upon  the  district  courts  in  cases  in  bankruptcy,  are  con- 
ferred upon  the  Supreme  Court  of  the  District  of  Colum- 
bia (§  4977)  and  upon  the  district  courts  of  the  several 
Territories  (§  4978).*  The  jurisdiction  conferred  upon 
the  district  courts  of  the  Territories  may  be  exercised 
by  either  of  the  justices  of  such  courts  while  holding  the 
district  court  for  the  district  where  the  proceedings  are 
pending  (§  4978). 

The  courts  of  bankruptcy  must  always  be  open  for  the 
transaction  of  business  under  the  statute,  and  the  powers, 
and  jurisdiction  granted  and  conferred  upon  them  may  be 
exercised  as  well  in  vacation  as  in  term  time;  and  a' 
judge  sitting  at  chambers  has  the  same  powers  and  juris- 
diction, including  the  power  of  keeping  order  and  of 
punishing  any  contempt  of  his  authority,  as  when  sitting 
in  court  (§  4973).   In  case  of  a  vacancy  in  the  office  of  dis- 


'  lu  re  Binninger  et  al.  8  B.  R.  487;  s.  c.  7  Blatch.  150;  b.  c.  1  L.  T.  B. 
183. 

•  Act  of  22  June,  1874,  §  16. 
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trict  judge  of  any  district,  or  in  case  any  district  judge  is^ 
from  sickness,  absence,  or  other  disability,  unable  to  act, 
the  circuit  judge  of  the  circuit  in  which  such  district  is 
included  may  make,  during  such  disability  or  vacancy,  all 
necessary  rules  and  orders  preparatory  to  the  final  hearing 
of  all  cases  in  bankruptcy,  and  cause  the  same  to  be  entered 
or  issued,  as  the  case  may  require,  by  the  clerk  of  the  dis- 
trict court  (§  4976). 

The  courts  of  bankruptcy  may  sit  for  the  transaction 
of  business  in  bankruptcy  at  any  place  in  the  district,  of 
which  place  and  the  time  of  holding  court  they  shall  have 
given  notice,  as  well  as  at  the  places  designated  by  law  for 
holding  such  courts  (§  4974).  They  have  full  authority  to 
compel  obedience  to  all  orders  and  decrees  passed  by 
them  in  bankruptcy,  by  process  of  contempt  and  other 
remedial  process,  to  the  same  extent  that  the  circuit 
courts  now  have  in  any  suit  pending  therein  in  equity 
(§  4975).  The  proceedings  instituted  for  the  purpose  of 
punishing  a  party  for  contempt  must  be  separate  and  dis- 
tinct from  the  proceedings  in  bankruptcy,  so  that  proper 
issues  may  be  made  up  between  the  parties.^ 

In  addition*  to  their  jurisdiction  over  all  matters  and 
proceedings  in  bankruptcy,  the  jurisdiction  of  the  courts 
of  bankruptcy  extends  to  all  cases  and  controversies  arising 
between  the  bankrupt  and  any  creditor  or  creditors  who 
claim  any  debt  or  demand  under  the  bankruptcy ;  to  the 
collection  of  all  the  assets  of  the  bankrupt ;  to  the  ascer- 
tainment and  liquidation  of  the  liens  and  other  specific 
claims  thereon ;  to  the  adjustment  of  the  various  priorities 
and  conflicting  interests  of  all  parties ;  and  to  the  marshal- 
ing and  disposition  of  the  different  funds  and  assets,  so  as 
to  secure  the  rights  of  all  parties  and  due  distribution  of 
the  assets  among  all  the  creditors ;  and  to  all  acts,  matters, 


*  Creditors  v.  Cozzens  &  Hall,  3  B.  R.  281. 

•  In  re  L.  Glaser,  1  B.  R.  336;  s.  o.  2  Ben.  180  :  s.  c.  1  L.  T.  B.  57;  in 
re  William  Christy,  3  How.  292;  in  re  Dudley,  1  Penn.  L.  J.  802;  MitcheU 
V.  Manuf.  Co.  2  Story,  648. 
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and  thing8  to  be  done  under  and  in  virtue  of  the  bank- 
ruptcy, until  the  final  distribution  and  settlement  of  the 
estate  of  the  bankrupt,  and  the  close  of  the  proceedings 
in  bankniptcy  (§  4972). 

The  jurisdiction  in  matters  of  bankruptcy  is  conferred 
upon  the  district  courts  in  their  respective  districts.  The 
words,  "  in  their  respective  districts,"  must  receive  their 
usual  ordinary  signification,  and  manifest  a  purpose  and 
intent  on  the  part  of  Congress  to  limit  and  restrict  the 
authority  and  jurisdiction  of  the  district  courts  in  bank- 
ruptcy within  their  own  districts,  and  not  to  confer  upon 
them  a  jurisdiction  throughout  the  United  States  in  utter 
conflict  with  all  prior  legislation  and  the  settled  policy 
of  Congress.  Although  their  authority  does  extend  to 
all  matters  in  bankruptcy,  and  there  is  no  limit  to  the 
subject-matter  over  which  the  courts  have  jurisdiction,  yet 
they  are  expressly  confined  and  restricted  in  its  exercise 
to  the  limits  of  their  own  territory,  and  enjoy  no  other  or 
greater  power  or  authority  outside  of  their  own  districts 
than  they  had  before  the  bankrupt  law  was  passed.  They 
can  not,  therefore,  summon  parties  before  them  from  places 
beyond  the  limits  of  their  districts.^ 

A  voluntary  appearance,  however,  is  effective  to  give 
jurisdiction  over  a  party,  even  though  there  has  been  no 
previous  service  of  process  upon  him.  The  object  of  proc- 
ess in  a  suit  in  personam  is  to  secure  the  appearance  of 
the  party,  and  his  general  appearance  waives  all  irregu- 
larities in  the  service  of  such  process,  and  confers  jurisdic- 
tion, so  far  as  the  person  is  concerned.  Thus,  where  an 
order  of  a  court  of  bankruptcy  is  served  upon  a  party 
who  lives  beyond  the  district,  and  he  voluntarily  enters 
his  appearance  in  the  action,  the  court  has  jurisdiction 
over  him.*    So,  also,  a  party  who  has  proved  his  debt  is 

*  Paine  y.  Caldwell,  6  B.  R  658 ;  in  re  Hirsch,  2  B.  R.  3;  B.  c.  2  Ben.  408; 
B.  0.  1  L.  T.  B.  92 ;  vide  Markson  v.  Heaney,  4  B.  R.  510  ;  s.  o.  1  Dillon,  407; 
511,  note. 

» In  re  Ulrich,  3  B.  R.  133  ;  b.  c.  3  Ben.  355;  in  re  Frederick  S.  Kirtland, 
10  Blatch.  515. 
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subject  to  its  jurisdiction,  and  may  be  served  with  a  copy 
of  an  order,  although,  lie  lives  beyond  the  district.^  If 
the  court,  however,  has  no  jurisdiction  over  the  subject- 
matter  of  the  suit,  a  voluntary  appearance  can  not  give 
jurisdiction,  and  it  is  never  too  late  at  any  stage  of  the 
cause  to  consider  it.®  When  jurisdiction  has  been  con- 
ferred by  a  voluntary  appearance  merely,  it  can  not  be 
withdrawn  by  the  act  of  the  party  who  has  so  appeared, 
without  the  consent  of  the  court  or  of  the  complainant.  If 
the  right  to  withdraw  depends  upon  questions  of  fact,  the 
court  will  pass  upon  the  existence  and  pertinence  of  the 
facts,  and  allow  or  refuse  the  withdrawal  on  previous  no- 
tice to  the  opposite  party.* 

Courts  of  bankruptcy,  as  they  existed  in  England  at 
the  time  the  statute  was  passed,  were,  and  still  are,  sepa- 
rate, distinct  organizations,  with  powers  and  jurisdiction 
separate  and  distinct  from  all  other  courts  ;  and  it  is,  un- 
doubtedly, in  this  sense  that  the  words  are  used  in  the 
statute :  that  is,  courts  possessing  power  and  jurisdiction 
peculiar  to  themselves.  The  only  difference  is,  that  here 
instead  of  creating  a  new  organization,  an  organization  al- 
ready existing,  known  as  the  district  court,  is  taken  up  and 
made  use  of  in  lieu  of  such  new  organization.  But  the 
district  court,  when  acting  as  a  court  of  bankruptcy,  is 
none  the  less  a  separate  and  distinct  court,  exercising  pow- 
ers and  jurisdiction  as  a  distinct  court,  than  if  it  were 
such  separate  and  distinct  organization.^  Being  thus  the 
special  creature  of  statutory  law,  it  has  no  powers  except 
those  that  are  expressly  granted  by  the  statute,  and  such 
implied  powers  as  may  be  necessaiy  to  give  full  force  and 
effect  to  the  jurisdiction  conferred  upon  it.*  The  functions 
of  the  district  court,  however,  are  employed  as  a  court, 

'  In  re  Kyler,  2  Ben.  414.  "  Jobbins  v.  Montague,  6  B.  R.  509. 

•   '  In  re  Ulricb,  8  B.  R.  183 ;  8.  c.  3  Ben.  855. 

*  In  re  Norris,  4  B.  R.  35  ;  8.  c.  1  Abb.  C.  C.  514 ;  8.  c.  1  L.  T.  B.  227. 

*  Clark  V.  Binninger,  3  B.  R.  518;  8.  c.  88  How.  Pr.  841 ;  s.  c.  3  L.  T.  B. 
49 ;  Jobbins  v.  Montague,  6  B.  R.  609  ;  in  re  Robert  Morris,  Crabbe,  70. 

li 
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and  a  new  jurisdiction  is  conferred  on  it.  It  may,  there- 
fore, continue  to  use  its  customary  powers,  except  where 
such  use  is  especially  limited  and  restricted.  In  every  par- 
ticular not  otherwise  designated  by  the  statute,  Congress 
must  have  intended  that  it  should  proceed  with  the  new 
jurisdiction  upon  the  principles  appropriate  to  like  pro- 
ceedings under  any  other  branch  of  its  power.^  The  strict 
rule  of  construction,  moreover,  which  is  applied  where  a 
statute  gives  to  a  court  power  to  do  a  particular  thing, 
has  no  application  to  the  bankrupt  law  where  full  and 
complete  jurisdiction  is  conferred  over  an  extensive  sub- 
ject.* 

This  jurisdiction  over  cases  in  bankruptcy  is  exclusive 
of  the  courts  of  the  several  States  (§  711),  and  necessarily 
so,  for  independently  of  the  statute  there  is  no  jurisdiction 
in  any  tribunal  over  any  such  proceedings,  and  no  original 
jurisdiction  is  given  to  any  other  courts.*  It  extends  over 
the  banknipt,  his  estate,  and  all  parties  and  questions  con- 
nected therewith.  The  great  object  of  all  bankrupt  or  in- 
solvent laws  is  to  distribute  the  property  of  a  debtor,  who 
is  unable  to  pay  his  debts  in  full,  among  his  creditors,  by 
judicial  proceedings,  in  which  all  may  be  heard,  and  to  dis- 
charge his  property  acquired  afterwards,  or  at  least  his  per- 
son, from  the  debts  owed  by  him  at  the  time  of  the  institu- 
tion of  such  proceedings.  The  estate  surrendered  is  placed 
in  the  custody  and  under  the  protection  of  the  court  of 
bankruptcy  as  fully  as  if  actually  brought  into  its  visible 
presence,  and  the  officer  appointed  to  manage  it  is  account- 
able to  the  court  appointing  him,  and  to  that  court  alone. 
This  jurisdiction  attaches  as  soon  as  the  proceedings  are 
commenced,  and  after  that  time  no  other  court,  and  no  per- 
son acting  under  any  process  from  any  other  court,  can  in- 


'  la  re  Barney  Corse,  1  N.  Y.  Leg.  Obs.  231 ;  in  re  California  Pacific  R. 
R  Co.  11  B.  R.  198. 

•  In  re  California  Pacific  R.  R.  Co.  11  B.  R.  193. 

•  Cook  y.  Whipple,  9  B.  R  155 ;  s.  o.  65  N.  Y.  150. 
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"terfere  with  or  withdraw  the  property  so  surrendered,  or 
determine,  in  any  degree,  the  manner  of  its  disposition.* 

The  commencement  of  proceedings  in  bankruptcy  oper- 
ates as  a  bar  to  all  other  proceedings  than  such  as  may 
afterward  be  had  under  the  authority  of  the  court  of 
bankruptcy,  until  such  case  is  closed.  Thus  the  levy  of 
an  execution,*  or  the  filing  of  a  bill  to  foreclose  a  mort- 
gage,* or  the  filing  of  a  libel  in  rem^  or  the  issuing  of  a 
distress  warrant,*  or  the  institution  of  summary  proceed- 
ings under  a  statute  relating  to  tenants  holding  over  after 
the  expiration  of  their  term,®  or  the  filing  of  a  mechanic's 
lien  claim  where  the  lien  only  exists  from  the  time  of  such 
filing,^  or  the  issuing  of  a  writ  of  replevin,®  for  the  purpose 
of  affecting  the  estate,  is  irregular  and  improper,  when 
such  proceedings  are  instituted  in  any  other  court  after 
that  time.  Claims  against  the  bankrupt's  property  should 
be  enforced  in  the  court  of  bankruptcy  during  the  pendency 
of  the  proceedings,  and  this  principle  extends  not  only  to 
liens,  but  to  all  controversies  concerning  even  the  title  to 
property  which  was  in  his  possession  at  the  time  of  the 
filing  of  the  petition.*     When,  however,  there  was  a  valid 


•  In  re  Barrow  et  al.  1  B.  R.  481;  s.  c.  1  L.  T.  B.  68;  Jones  v.  Leach,  1 
B.  R.  595;  in  re  Vogel,  2  B.  R.  427;  8.  c.  3  B.  R.  198;  s.  c.  7  Blatch.  18; 
B.  c.  2  L.  T.  B.  154. 

"  Pennington  v.  Sale  &  Phelan  et  al.  1  B.  R.  572 ;  Davis  v.  Anderson,  6 
B.  R.  145;  in  re  WaHace,  2  B.  R.  134;  s.  c.  1  Deady»  433  ;  in  re  John  S.  Fos- 
ter, 2  Story,  181 ;  in  re  Bellows  &  Peck,  3  Story,  428. 

•  In  re  Kerosene  Oil  Co.  2  B.  R.  528;  s.  c.  3  B.  R.  125;  s.  c.  3  Ben.  85; 
8.  c.  6  Blatch.  521 ;  s.  c.  2  L.  T.  B.  79;  in  re  Snedaker,  3  B.  R.  629;  Markson 
T.  Heaney,  4  B.  R.  510 ;  s.  c.  1  Dillon,  497 ;  Buckingham  v.  McLean,  3  McLean, 
185 ;  8.  c.  13  How.  151. 

•  In  re  People's  Mail  Steamship  Co.  2  B.  R.  553 ;  s.  c.  3  Ben.  226 ;  contra, 
The  Ironsides,  4  Bias.  518. 

•  In  re  Wynne,  4  B.  R.  23;  s.  c.  Chase,  227;  8.  o.  2  L.  T.  B.  116;  Brock 
V.  Terrill,  2  B.  R.  643 ;  vide  Butler  v.  Morgan,  8  W.  &  S.  53. 

'  In  re  Enoch  Steadman,  8  B.  R.  819. 

^  In  re  Dey,  3  B.  R.  305 ;  s.  c.  3  Ben.  450 ;  &  c.  9  Blatch.  285. 

•  In  re  Vogel,  2  B.  R.  427 ;  s.  o.  8  B.  R.  198 ;  8.  c.  7  Blatch.  18 ;  8.  c.  2  L. 
T.  B.  154. 

•  In  re  Vogel,  2  B.  R.  427 ;  s.  c.  3  B.  R  198;  a.  o.  7  Blatch.  18;  s.  c.  2  L. 
T.  B.  154;  Hill  v.  Fleming,  89  Qeo.  662;  Samson  v.  Blake,  6  B.  R.  410;  s.  c. 
9  Blatch.  379. 
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lien  at  that  time,  and  the  filing  of  a  petition  in  another 
court  is  necessaiy  in  order  to  keep  it  alive,  such  petition 
may  be  filed,  but  all  proceedings  under  it  must  be  stayed 
until  the  termination  of  the  case  in  bankruptcy.^  These 
principles  apply  with  even  more  force  to  proceedings  m 
pais?  A  mortgagee  therefore  can  not  take  possession  of  the 
property,*  or  sell  under  a  power  contained  in  the  mortgage/ 
The  court  of  bankruptcy  may,  however,  authorize  the 
institution  of  suits  in  other  courts  for  the  purpose  of  affect- 
ing property  belonging  to  the  bankrupt's  estate.^  Even 
if  such  suits  are  commenced  without  authority,  the  court 
of  bankruptcy  may  not  in  all  cases  deem  it  proper  to  pro- 
hibit their  prosecution.  Where  no  advantage  can  result 
to  the  estate  of  the  bankrupt,  there  is  no  reason  why  the 
court  of  bankruptcy  should  interfere.  Under  such  cir- 
cumstances, it  may  exercise  a  discretion  on  the  subject, 
and  may  decline  interference.*  The  State  courts  may  in 
those  cases  assume  jurisdiction.^  The  bankrupt  court  also 
on  application  may  ratify  such  proceedings  in  a  State 
court  where  it  is  shown  that  the  estate  will  sufter  no 
injury  thereby.®    The  better  practice,  however,  is  to  apply 


»•  Clifton  et  al.  v.  Foster  et  al.  3  B.  U.  656;  s.  c.  103  Mass.  233;  in  re  Cook 
&  Gleason,  8  Biss.  116. 

'  Phelps  V.  Sellick,  8  B.  R.  390. 

•  Hatchings  v.  Muzzy  Iron  Works,  8  B.  R.  408 ;  in  re  Israel  M.  Rosenberg, 
3  B.  R.  130;  s.  o.  8  Ben.  366  ;  contra,  Bentley  v.  Wells,  61  HI.  69. 

•  Phelps  V.  Sellick,  8  B.  R.  390 ;  Davis,  Assig.  of  Bittel,  2  B.  ii.  392 ;  Whit- 
man V.  Butler,  8  B.  R.  487;  in  re  Ruehle,  2  B.  R.  577;  s.  c.  2  L.  T.  B.  59; 
Lockett  V.  Hill,  9  B.  R.  16^7 ;  y.  c.  1  Wood,  552.  The  la^r  has  for  a  long  time 
been  considered  to  be  as  stated  in  the  text,  but  the  decision  of  the  Supreme 
Court  in  the  case  of  Kjstcr  v.  Gaff,  13  B.  R.  546,  casts  some  doubt  upon 
the  subject. 

■  In  re  McGiUon  et  al.  7  B.  R.  294  ;  s.  c.  3  Biss.  144 ;  in  re  Cook  &  Glea- 
son,  3  Bi8B.  116;  in  re  Philo  R.  Sabin,  9  B.  R.  383. 

•  In  re  Iron  Mountain  Co.  4  B.  R.  645 ;  s.  c.  9  Blatch.  320 ;  in  re  Bowie, 
1  B.  R.  628;  s.  c.  1  L.  T.  B.  97;  Tichenor  v.  Allen,  13  Gratt.  15  ;  contra,  in 
re  Geo.  W.  Anderson,  9  B.  R.  360. 

'  Whitridge  v.  Taylor,  66  N.  C.  273;  Cole  v.  Duncan,  58  111.  176;  Truitt 
V.  Truitt,  38  Ind.  16;  Fierce  v.  Wilcox,  40  Ind.  70;  Reed  v.  BuUington,  11 
B.  R.  408;  s.  c.  49  Miss  223;  Russell  y.  Cheatham,  16  Miss.  703;  Preeny  v. 
Ware,  9  Ala.  370;  Talbert  v.  Melton,  17  Miss.  9';  Sorden  v.  Gatewood,  1  Ind. 
107 ;  McCance  v.  Taylor,  10  Gratt.  580. 

•  Phelps  y.  Sellick,  8  B.  R:  390. 
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i;o  the  bankrupt  court  for  the  proper  authority  before  in- 
stituting such  proceedings/  for  otherwise  all  sales  made 
therein  are  liable  to  be  set  aside.* 

No  lien  or  interest  in  the  estate  can  be  acquired  by  any 
proceeding  instituted  in  another  court  after  the  filing  of 
the  petition.  The  title  of  the  assignee  relates  back  to  the 
commencement  of  the  proceedings,  and  from  that  time  the 
bankrupt  is  divested  of  all  interest  in  the  estate,  and  no 
proceeding  against  him  can  affect  it ;  consequently,  the  ap- 
pointment of  a  receiver,^  or  the  levy  of  an  execution,^  or 
attachment,*  after  that  time  is  absolutely  void.  It  is  not 
-even  necessary  that  the  assignee  should  appearand  defend 
such  an  action.*  The  remedy  of  the  assignee  in  such  case, 
is  by  an  action  against  the  sheriff  or  the  sheriff's  vendee, 
and  not  by  claiming  the  proceeds  of  the  property  which 
may  have  been  thus  unlawfully  sold.*^ 

How  far  the  courts  of  bankruptcy,  in  the  exercise  of 
their  jurisdiction,  may  interfere  with  other  courts,  is  a 
question  that  has  been  much  discussed,  and  is  not  entirely 
free  from  difficulty.  They,  clearly,  have  no  authority  to 
withdraw  cases  instituted  in  other  courts  before  the  com- 
mencement of  proceedings  in  bankruptcy  from  those  courts, 
and  proceed  to  settle  and  adjust  the  claims  of  the  parties 
thereto.  Congress  could,  no  doubt,  have  made  an  adjudi- 
cation in  bankruptcy  operaie  prop?'io  vigore  to  transfer  all 
<5ases  which  should  be  pending  in  other  courts  at  the  time 


'  In  re  Cook  &  Gleason,  3  Biss.  116. 

»  Davis  V.  AndersoD,  6  B.  R.  145 ;  Davis,  Assig.  of  Bittel  et  al.  2  B.  R.  893 ; 
in  re  Rueble,  2  B.  R.  577 ;  s.  c.  2  L.  T.  B.  59. 

"  Buchanan  v.  Smith,  4  B.  R.  397;  s.  c.  7  B.  R.  513 ;  s.  c.  8  Blatch.  158; 
8.  c.  16  Wall.  277. 

•  Pennington  v.  Sale  &  Phelan,  1  B.  R.  572 ;  Jones  v.  Leach,  1  B.  R.  595 ; 
in  re  Wallace,  2  B.  R.  134  ;  s.  c.  1  Deadv,  433 ;  McLean  v.  Rockey,  8  McLean, 
235. 

•  Stuart  V.  Hines,  6  B.  R.416;  s.  c.  83  Iowa,  60;  s.  c.  5  L.  T.  B.  46;  Wei- 
senfield  v.  Mispelhorn,  6  W.  Va.  46 ;  Williams  v.  Merritt,  4  B.  R.  706 ;  s.  a 
103  Mass.  184. 

•  Stuart  V.  Hines,  6  B.  R.  416 ;  s.  c.  33  Iowa,  60 ;  s.  c.  5  L.  T.  B.  46. 
"*  Bash's  Appeal,  63  Penn.  863. 
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of  the  filing  of  the  petition,  and  to  which  the  bankrupt 
should  be  a  party,  from  those  tribunals  into  the  courts  of 
bankruptcy.  It  has  not,  however,  done  so.  It  not  only 
has  not  deprived  the  other  courts  of  jurisdiction  over  such 
causes,  but  it  has  provided  for  their  prosecution  and  de- 
fense in  those  courts  by  the  assignee.^  This  principle  ap- 
plies not  only  to  all  ordinary  actions  to  collect  a  debt,  but 
also  to  all  proceedings  to  enforce  a  lien.*  The  lien  of  an 
attachment,^  or  the  lien  of  a  creditor  upon  property  con- 
veyed in  fraud  of  creditors,*  or  the  lien  of  a  partner 
upon  partnership  funds,*^  or  the  lien  created  by  a  mort- 
gage,* may  be  enforced  in  other  courts  when  proceedings 
for  that  purpose  have  been  instituted  before  the  com- 
mencement of  the  proceedings  in  bankruptcy.  Having 
obtained  lawful  juiisdiction  over  the  parties  and  subject 
matters,  they  have  the  right  to  determine  all  questions,  as 
they  arise,  according  to  law,  subject  to  the  final  judgment 
of  the  Supreme  Court  of  the  United  States,  in  case  any 
right  or  claim  is  set  up  under  any  statute  of  the  United 
States,  and  such  right  or  claim  is  denied  by  them. 

So,  also,  where  a  receiver,  appointed  by  another  court 
before  the  commencement  of  proceedings  in  bankruptcy, 

■  —     —  —    ■  ■  ■  —        -       -  — 

*  Sftmsoii  V.  Burton  et  al.  4  B.  R  1 ;  b.  o.  5  Ben.  325 ;  in  re  Campbell,  1  B. 
R.  165 ;  8.  c.  1  Abb.  C.  C.  185 ;  s.  c.  1  L.  T.  B.  80  ;  in  re  Irwin  Davis,  4  B.  R. 
716 ;  8.  c.  8  B.  R.  167;  s.  c.  1  Saw.  260;  Sutherland  v.  Lake  Superior  Canal 
Co.  9  B.  R.  298;  Peck  v.  Jenness,  7  How.  612. 

•  Baum  V.  Stem,  1  Rich.  (N.  8.)  415 ;  Riddle's  Appeal,  9  B.  R.  144;  8.  c. 
68  Penn.  13. 

'  Samson  v.  Burton  et  al.  4  B.  R.  1 ;  s.  c.  5  Ben.  825 ;  Bates  y.  Tappan,  8 
B.  R.  647;  s.  c.  99  Mass.  876;  Bowman  v.  Harding,  4  B.  R.  20 ;  s.  c.  56  Me. 
659 ;  Stoddard  v.  Locke,  9  B.  R.  71 ;  s.  c.  43  Vt.  674:  Leighton  v.  Kelsey,  4 
B.  R.  471 ;  s.  c.  57  Me.  85  ;  Perry  v.  Somerly,  57  Me.  552;  Daggett  y.  Cook, 
87  Conn.  841 ;  May  y.  Courtnay,  47  Ala.  185. 

*  Sedgwick  v.  Minck  et  al.  1  B.  R  675 ;  s.  c.  6  Blatch.  156  ;  Payne  y.  Able, 
4  B.  R.  220 ;  8.  c.  7  Bush,  844 ;  Stewart  v.  Tsidor  et  al.  1  B.  R.  485 ;  s.  c.  5 
Abb.  Pr.  (N.  S.)  68 ;  Carr  y.  Fearington,  68  N.  C.  560. 

»  Clark  V.  Binninger,  8  B.  R  518;  s.  c.  88  How.  Pr.  841 ;  s.  c.  8  L.  T.  B. 
49;  Clark  y.  Binninger,  89  How.  Pr.  363;  Miller  v.  Bowles,  9  B.  R.  854;  s.  c. 
10  B.  R.  515 ;  8.  c.  2  N.  Y.  Supr.  568 ;  s.  c.  58  N.  Y.  253. 

•  Lenihan  y.  Hamann,  8  B.  R  657;  s.  o.  11  B.  R.  471 ;  s.  c.  14  Abb.  Pr.  (N. 
8.)  274 ;  s.  c.  55  N.  Y.  652 ;  Goddard  v.  Weaver,  6  B.  R  440 ;  s.  c.  1  Wood, 
257;  in  re  Irwin  Davis,  4  B.  R  716;  s.  c.  8  B.  R.  167;  s.  c.  1  Saw.  260;  Kyster 
y.  Gaff,  13  B.  R  546. 
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has  taken  possession  of  the  property  which  belonged  to 
the  bankrupt,  and  the  jurisdiction  of  such  court  over  the 
subject-matter  of  the  suit  therein,  and  over  the  parties 
thereto  when  it  was  instituted  and  the  receiver  was  ap- 
pointed, and  its  jurisdiction  to  appoint  such  receiver  are 
in  no  manner  impeached  or  questioned,  the  courts  of  bank- 
ruptcy can  not  compel  the  receiver  to  give  up  the  posses- 
sion of  such  property  without  its  being  shown  that  such 
possession  of  the  property  by  such  court  is  void  or  invalid 
by  reason  of  the  provisions  of  the  bankrupt  law.  When 
property  is  lawfully  placed  in  the  custody  of  a  receiver 
by  the  court  which  appoints  him,  it  is  in  the  custody  and 
under  the  protection  and  control  of  such  court  for  the 
time  being,  and  no  other  court  has  the  right  to  interfere 
with  such  possession,  unless  it  be  some  court  which  has  a 
direct  supervisory  control  over  the  court  whose  process 
has  first  taken  possession,  or  some  superior  jurisdiction  in 
the  premises.  Under  such  circumstances,  the  courts  of 
bankruptcy  have  neither  such  superior  jurisdiction,  nor 
such  supervisory  control,  as  to  authorize  them  to  take  the 
property  from  the  possession  of  such  court,  or  to  enjoin 
the  receiver  from  further  interfering  with  it.^ 

When  the  amount  of  the  lien  hag  been  fixed  and  ascer- 
tained by  a  judgment  or  decree,  the  assignee  has  the  right 
to  free  the  estate  from  such  lien,  if  that  course  becomes 
advisable ;  and  the  courts  of  bankruptcy  can  protect  this 
right  and  interpose  their  authority  at  such  time  as  may 
be  most  expedient  or  proper.*  This  doctrine  appears  to 
be  supported  by  the  current  of  decisions,  and  the  practice 
certainly  conforms  to  it.  This  power  of  the  courts  of 
bankruptcy  is  necessary  to  a  proper  administration  of  the 


*  In  re  Clark  et  al.  3  B.  R.  524 ;  b.  c.  4  Ben.  88 ;  Sedgwick  v.  Minck  et  al. 
1  B.  R.  675  ;  8.  c.  6  Blatch.  156 ;  Alden  v.  Boston  R.  R.  Co.  5  B.  R  230 ; 
MUler  V.  Bowles,  9  B.  R.  354;  s.  c.  10  B.  R.  515;  s.  c.  2  N.  Y.  Supr.  568;  s. 
c.  68  N.  Y.  253 ;  Clark  v.  Binninger,  89  How.  Pr.  863. 

'  Samson  y.  Burton  et  al.  4  B.  R  1 ;  s.  c.  5  Ben.  825 ;  in  re  Lady  Bryan 
Mining  Co.  6  B.  R  252. 
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bankrupt  law,  and  is  fairly  included  in  the  power  con- 
ferred upon  them  by  the  statute  to  collect  all  the  assets 
of  the  bankrupt,  to  ascertain  and  liquidate  liens  or  other 
specific  claims  thereon,  and  to  adjust  priorities  and  mar- 
shal and  dispose  of  the  different  funds  and  assets,  so  as  to 
secure  the  rights  of  all  peisons  and  the  due  distribution 
of  the  assets  among  all  the  creditors.^  The  means  by 
which  this  result  is  to  be  reached  are  not  enumerated,  but 
power  to  accomplish  the  result  is  given,  and  the  right  to 
employ  the  proper  legal  process  for  effecting  the  result 
must  follow  by  necessary  implication.  A  proceeding  to 
ascertain  or  liquidate  a  lien  would  be  idle  unless  the  court 
has  the  power  to  restrain  the  parties  from  liquidating  their 
liens  without  its  intervention,  and  to  preserve  the  prop- 
erty by  restraining  its  sale  until  the  lien  is  ascertained  to 
be  good  or  void.  The  bankrupt  law  is  highly  remedial, 
and  ought  to  have  a  liberal  construction  for  the  purpose 
of  effecting  its  aim  and  policy.^  The  power  to  liquidate 
the  liens  upon  the  assets  necessarily  includes  the  power  to 
ascertain  what  liens  there  are  and  the  amount  thereof.^  It 
makes  no  difference  with  the  power  of  the  court  over  the 
subject  that  the  liens  or  alleged  liens  are  inchoate  and  in- 
capable of  execution  until  the  amount  secured  thereby  is 
ascertained  and  settled,  for  the  power  to  ascertain  and 
liquidate  is  expressly  given.* 

A  great  many  actions  have  been  instituted  upon  the 
theory  that  all  the  property  of  the  bankrupt  must  be  dis- 
tributed under  the  direction  of  the  courts  of  bankruptcy, 
no  matter  how  it  may  be  situated,  but  this  is  clearly  a 
mistake.  A  distinction  is  to  be  drawn  between  proceed- 
ings instituted  after  and  proceedings  instituted  before  the 

*  In  re  Schnepf,  1  B.  R.  190;  s.  c.  2  Ben.  72. 

'  In  re  Lady  Bryan  Mining  Co.  6  B.  R.  252;  in  re  Mallory,  6  B.  R.  22 ;  s. 
c.  1  Saw.  88;  s.  c.  2  L.  T.  B.  247;  in  re  EUerhorst  et  al.  7  B.  R.  49;  s.  c.  2 
Saw.  219 ;  Samson  v.  Clarke,  6  B.  R.  403;  8.  c.  9  Blatch.  872. 

'  In  re  EUerhorst  et  al.  7  B.  R.  49;  s.  c.  2  Saw.  219. 

*  Samson  v.  Clarke,  6  B.  R.  408 ;  8.  c.  9  Blatch.  372. 
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filing  of  the  petition.  The  former  are  irregular  so  far  as 
they  affect  the  estate,  while  in  case  of  the  latter  there 
only  remains  a  right  to  liquidate  a  lien.  But  this  right 
is  never  exercised  unless  it  is  shown  that  the  general 
ci-editors  will  be  benefited  thereby.^  Thus  where  a  levy 
has  been  made  before  the  commencement  of  proceedings 
in  bankruptcy,  the  possession  and  legal  title  is  in  the 
officer  making  the  levy,  for  the  purpose  of  satisfying  the 
process  in  his  hands,  and  he,  as  trustee,  has  the  right  to 
go  on  and  sell  the  property  unless  a  sale  would  be  injuri- 
ous to  the  general  creditors,  or  to  some  one  having  a  prior 
lien.*  This  doctrine,  however,  does  not  apply  to  a  mere 
judgment  lien,  where  there  has  been  no  levy.*  When  a 
sale  would,  under  a  levy,  sacrifice  the  property,  it  is  the 
duty  of  the  courts  of  bankruptcy,  charged  as  they  are  with 
the  interests  of  all  the  creditors,  to  interfere  and  direct  a 
sale  in  such  a  manner  as  will  be  for  the  benefit  of  all.*  If 
the  property  has  already  been  sold,  the  officer  has  the 
right  to  apply  the  proceeds  to  satisfy  the  process  and  his 
charges  and  fees,  and  will  only  be  required  to  account  for 
such  balance  as  may  remain  after  this  has  been  done,  for 
BO  advantage  can  result  from  requiring  the  money  to  be 

'  In  re  Bowie,  1  B.  R.  628;  s.  c.  1  L.  T.  B.  97;  in  re  Irwin  Davis.  4  B.  R. 
716;  8.  c.  8  B.  R.  167;  s.  c.  1  Saw.  260;  in  re  Geo.  W.  Dillard,  9  B.  R.  8;  b. 
c.  6  L.  T.  B.  490. 

•  Jones  V.  Leach  et  al.  1  B.  R  695 ;  Sbarman  v.  Howell,  40  Geo.  257 ; 
Fehley  v.  Barr,  66  Penn.  196;  Thompson  v.  Moses,  43  Geo.  383 ;  Goddard  v. 
Weaver,  6  B.  R.  440:  b.  c.  1  Wood,  267;  Maris  v.  Duren,  1  Brews.  428;  in  re 
Smith  et  al.  1  B.  R.  699;  s.  c.  2  Ben.  122;  s.  c.  1  L.  T.  B.  112;  in  re  Wilbur, 
3  B.  R.  276;  s.  c.  1  Ben.  627;  b.  c.  2  L.  T.  B.  171 ;  Marshall  v.  Knox,  8  B.  R. 
97;  8.  c.  16  Wall.  551 ;  Fritsch  v.  Van  Mittledorfer,  2  Cin.  261 ;  Peck  v.  Jen- 
ness,  7  How.  612 ;  Colby  v.  Ledden,  7  How.  626 ;  in  re  John  Kerlin,  3  How. 
326. 

•  Davis  V.  Anderson,  6  B.  R.  145 ;  Jones  v.  Leach,  1  B.  R  595  ;  Penning- 
ton V.  Sale  &  Phelan,  1  B.  R.  572. 

•  In  re  Schnepf,  1  B.  R.  190;  s.  c.  2  Ben.  72;  Goddard  v.  Weaver,  6  B.  R. 
440;  B.  c.  1  Wood,  257;  in  re  Donaldson,  1  B.  R.  181 ;  s.  c.  1  L.  T.  B.  5;  in 
re  Wilbur,  8  B.  R,  276;  s.  c.  1  Ben.  527 ;  s.  c.  2  L.  T.  B.  171 ;  in  re  R.  At- 
kinson, 7  B.  R.  143 ;  s.  c.  6  L.  T.  B.  320 ;  in  re  Mallory,  6  B.  R.  22;  s.  c.  1 
Saw.  88:  b  c.  2  L.  T.  B.  247;  in  re  Lady  Bryan  Mining  Co.  6  B.  R.  252;  in 
re  Geo.  W.  Dillard,  9  B.  R.  8;  s.  c.  6  L.  T.  B.  90 ;  in  re  Bernstein,  1  B.  R. 
199;  8.  o.  2  Ben.  44 ;  contra,  in  re  Campbell,  1  B.  R.  165;  b.  c.  1  Abb.  0.  C. 
185;  8.  c.  1  L.  T.  B.  30;  in  re  Bums,  1  B.  R.  174. 
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paid  into  the  courts  of  bankruptcy  with  a  view  to  its  ap- 
plication by  those  courts  in  satisfaction  of  the  lien  ;  ^  nor 
can  those  courts  set  aside  such  a  sale,  and  order  the  prop- 
erty to  be  resold,  however  apparent  it  may  be  that  the 
price  which  was  offered  and  accepted  is  much  below  the 
real  value.  The  purchaser  acquires  a  good  title  which 
can  only  be  vacated  upon  exceptions  to  the  confirmation 
of  the  sale,  filed  in  the  court  under  whose  process  the 
property  has  been  sold.^ 

The  right  and  power  of  the  courts  of  bankruptcy  to 
interfere,  when  the  proceedings  in  other  courts  are  in 
violation  of  the  principles  of  the  bankrupt  law,  has  been 
much  discussed  and  seriously  denied  ;  but  the  current  of 
authority,  as  well  as  the  nearly  uniform  practice,  is  in 
favor  of  such  interference.  The  ground  upon  which  this 
power  has  been  denied  is,  that  the  courts  in  which  such 
proceedings  are  pending  are  the  only  ones  that  are  com- 
petent to  determine  upon  their  validity.*  It  is  true  that 
the  bankrupt  law  is  equally  binding  upon  all  courts,  and 
its  provisions  must  be  respected  and  enforced  by  one  as 
much  as  by  another,  in  all  cases  over  which  they  have 
valid  jurisdiction  ;  *  but  the  question,  in  all  such  cases,  is, 
whether  the  courts  of  bankraptcy,  in  matters  peculiarly 
cognizable  in  proceedings  in  bankruptcy,  may  not,  in  the 
exercise  of  their  powers  to  collect  the  assets  of  the  bank- 
rupt, restrain  parties  to  proceedings  in  other  courts  from 
doing  what  would  frustrate  or  directly  impede  the  juris- 
diction expressly  conferred  upon  them  by  the  bankrupt 
law.^  The  statute  was  manifestly  intended  to  provide  a 
system  capable  of  entire  self- execution  by  the  Federal  tri- 

'  In  re  BernsteiD,  1  B.  R  109 ;  8.  c  2  Ben.  44  ;  in  re  Campbell,  1  B.  B. 
165  ;  8.  c.  1  Abb.  C.  0.  185 ;  s  c.  1  L.  T.  B.  30 ;  in  re  Donaldson,  1  B.  R 181 ; 
B.  c.  1  L.  T.  B.  5. 

"  In  re  Fuller,  4  B.  R  115;  8.  c.  1  Saw.  243. 

■  In  re  Burns,  1  B.  R.  174. 

*  In  re  Robrer's  Appeal,  62  Penn.  498. 

» Irving  V.  Hugbes,  2  B.  R  62;  Beattie  v.  Gardner,  4  B.  R  828;  s.  c.  4 
Ben.  479;  in  re  William  Christy,  3  How.  292. 
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bunals,  without  the  assistance  or  cooperation  of  the  State 
tribunals.^  Ample  jurisdiction  is  conferred  upon  the  Fed- 
eral courts  to  fulfil  all  its  exigencies ;  they  are  the  ap- 
pointed instrumentalities  for  the  execution  of  the  law,  and 
their  duty  to  enforce  its  provisions  is  imperative.* 

If  this  power  did  not  exist,  many  of  the  beneficial  pro- 
visions  of  the  statute  would  be  futile,  on  account  of  the 
difficulty  of  enforcing  them,  and  the  facility  with  which 
they  might  be  evaded.  The  statute  declares  certain  trans- 
fers and  proceedings  absolutely  void,  and  there  is  no  reason 
why  the  general  principles,  applicable  to  all  fraudulent 
conveyances,  should  not  be  applied  to  these  also,  and  that 
they  should  be  treated  as  nullities,  no  matter  how  solemn 
the  instrument,  or  how  sacred  the  proceedings,  that  parties 
may  adopt  to  accomplish  their  purpose.  The  practice  has 
certainly  conformed  almost  uniformly  to  this  doctrine. 
Money  obtained  upon  a  judgment  given  as  a  preference 
has  been  recovered  in  an  action  of  assumpsit.*  Replevin 
against  an  officer  of  another  court  has  been  sustained  for 
the  purpose  of  getting  possession  of  property  held  under 
a  similar  judgment.*  The  officer  has  also  been  directed  to 
deliver  the  property  similarly  held  to  the  assignee.*^  On 
several  occasions  the  parties  and  the  officer  have  been 
directed  to  pay  over  to  the  assignee  the  proceeds  arising 
from  the  sale  of  property  seized  under  process  issued  upon 
judgments  which  had  been  given  as  unlawful  preferences.^ 
The  lien  of  a  judgment  has  been  vacated.^ 

»  MitcheU  v.  Manuf.  Co.  2  Story,  648.  '  Zahm  v.  Fry,  9  B.  R.  646. 

•  Street  V.  Dawson,  4  B.  R.  207;  Clarion  Bank  v.  Jones,  11  B.  R.  881 ;  a. 
c.  21  Wall.  825 ;  s.  c.  2  A.  L.  T.  (N.  S.)  135. 

*  Haughey  v.  Albin,  2  B.  R.  899 ;  s.  c.  2  Bond,  244  ;  s.  c.  2  L.  T.  B.  47. 

*  McGie  (ex  parte  Sanger),  2  B.  R.  531 ;  s.  c.  2  Biss.  163 ;  s.  c.  2  L.  T.  B.  80. 

•  In  re  Black  &  Secor,  1  B.  R.  353;  s.  c.  2  Ben.  196 ;  s.  c.  1  L.  T.  B.  39; 
Wilson  V.  Brinkman,  2  B.  R.  468  ;  Traders'  Nat'l  Bank  v.  Campbell,  3  B.  R. 
498;  8.  c.  6  B.  R.  353;  s.  c.  2  Biss.  423;  s.  c.  14  Wall.  87;  Zahm  v*Fry,  9  B. 
R.  546;  Samson  y.  Clarke,  6  B.  R.  403;  s.  o.  9  Blatcb.  872;  in  re  Mallory,  6 
B.  R.  22 ;  8.  c.  1  Saw.  88 ;  s.  c.  2  L.  T.  B.  247 ;  Irving  v.  Hughes,  2  B.  R.  62. 

'  Buchanan  v.  Smith,  4  B.  R.  897;  s.  c.  7  B.  R  518;  s.  c.  8  Blatch.  163; 
8.  c.  16  Wall.  277 ;  ShafFer  v.  Fritchery,  4  B.  R.  548. 
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The  statute  confers  the  fullest  and  most  comprehensive 
authority  upon  the  court  of  bankruptcy  and  the  district 
judge  in  respect  to  ajl  matters  relating  to  proceedings  in 
bankruptcy,  and  provides  that  this  jurisdiction  and  au- 
thority may  be  exercised  at  the  place  appointed  for  hold- 
ing court  in  the  district,  or  by  the  district  judge  sitting  in 
chambers.  It  is  clearly  intended  that  a  large  portion  of 
the  jurisdiction  thus  conferred  shall  be  exercised  in  the 
most  summary  and  informal  manner  by  the  district  judge, 
at  chambers  as  well  as  in  term.  The  same  authority  is 
given  to  the  district  judge  to  exercise  his  jurisdiction 
under  the  act  at  chambers  as  at  term,  or  when  the  court  is 
regularly  held.  The  object,  and  policy  of  the  bankrupt 
law,  undoubtedly,  is  that  the  proceedings  under  it  shall 
be  summaiy ;  that  matters  shall  be  settled  as  speedily  as 
possible,  and  that  the  expenses  shall  be  diminished  by 
this  summary  and  informal  mode  of  procedure.  The  man- 
ner in  which  the  courts  shall  exercise  their  jurisdiction 
was  a  matter  for  the  consideration  of  Congress  in  fi^aming 
the  statute.  Congress  possesses  the  sole  right  to  say  what 
shall  be  the  forms  of  proceedings  in  the  courts  of  the 
United  States.  It  is  a  matter  of  sound  discretion,  and  to 
be  exercised  by  Congress  in  such  a  manner  as  shall,  in  its 
judgment,  best  promote  the  public  convenience  and  the 
true  interest  of  all  parties. 

Tlie  truth  is,  that  in  no  other  way  can  the  bankrupt 
system  be  put  into  operation  without  interminable  doubts, 
controversies,  embarrassments,  and  difficulties,  or  in  such 
a  manner  as  to  achieve  the  true  end  and  design  thereof. 
Prompt  and  ready  action  can  be  safely  relied  on  where 
the  whole  jurisdiction  is  confided  to  a  single  court:  in 
the  collection  of  assets ;  in  the  ascertainment  and  liqui- 
dation of  liens  and  other  specific  claims  thereon ;  in  ad- 
justing the  various  priorities  and  conflicting  interests ;  in 
marshaling  tfie  diflTerent  funds  and  assets ;  in  directing  the 
sales  at  such  times  and  in  such  manner  as  shall  best  sub- 
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serve  the  interests  of  all  concerned ;  in  preventing,  by  in- 
junction  or  otherwise,  any  particular  creditor  or  person 
having  an  adverse  interest  from  obtaining  an  unjust  and 
inequitable  preference  over  the  general  creditors,  by  an 
injproper  use  of  his  rights  or  remedies  in  the  State  tribu- 
nals; and,  finally,  in  making  a  dije  distribution  of  the 
assets  and  bringing  to  a  close  within  a  reasonable  time 
the  whole  proceedings  in  bankruptcy.^ 

The  bankrupt  law  necessarily  vests  a  large  measure  of 
discretion  in  the  court  or  judge  administenng  it.  This^ 
discretion,  however,  is  not  a  wanton  power.  It  is  not  a 
power  to  order  this  or  that  summarily  because  it  may.  It 
is  a  judicial  discretion,  to  be  carefully  exercised  in  view  of 
the  rights  of  all :  to  be  exercised,  so  far  as  may  be,  in  ac- 
cordance with  sound  precedent ;  and  is  so  to  mold  itself 
to,  and  meet  the  necessary  new  questions,  not  of  practice 
alone,  but  of  right,  as  they  arise,  that  while  on  the  one 
hand  it  administers  the  law  in  the  true  intent  and  spirit 
of  its  enactment,  so  as  to  effectuate  the  really  equitable 
and  beneficial  ends  it  seeks  to  attain,  it  does  not,  on  the 
other,  abrogate  those  useful  and  striking  analogies  so  well 
known  to  the  profession,  nor  those  rules  of  practice  and 
judicial  procedure  now  so  interwoven  with  our  system  of 
jurisprudence  as  to  have  become  an  almost  inherent  and 
essential  part  thereof.*  The  grant  of  jurisdiction  confers 
upon  tlie  courts  of  bankruptcy  the  right  to  adopt  such 
form  of  proceeding  as  may  be  necessary  and  appropriate 
to  give  practical  efficiency  to  the  grant.  This  is  a  universal 
rule  of  constiTiction,  and  without  such  a  rule  many  rights 
would  go  unredressed,  for  it  is  not  unusual  for  legislative 
bodies  to  leave  with  the  courts  the  power  to  devise  and 
adopt  a  remedy  commensurate  with  the  exigencies  of  the 
case  in  the  execution  of  the  authority  conferred,  the  re- 


*  Bin  V.  Beck  with,  2  B.  R.  241 ;  in  re  Wallace,  2  B.  R.  134 ;  e.  c.  1  Deady^ 
433. 

» In  re  Hunt,  2  B.  R.  539. 
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striction  being  that  they  must  not  be  such  as  are  in  viola- 
tion of  the  fundamental  law  or  in  derogation  of  constitu- 
tional rights  of  the  citizen.^ 

This  summary  jurisdiction  extends  only  to  those  per- 
sons who  are  parties  to  the  proceedings.  Persons  who  are 
not  parties,  and  who  have  not  voluntarily  appeared  and 
become  parties,  can  not  be  compelled  to  come  into  court 
under  a  petition  for  a  rule  to  show  cause.* 

All  suits  which  may  be  brought  by  the  assignee  in 
bankruptcy  against  any  person  claiming  an  adverse  inter- 
est, or  by  such  person  against  such  assignee,  touching  any 
property  or  rights  of  property  of  the  bankrupt  transfer- 
able  to  or  vested  in  such  assignee,  must  be  either  at  law 
or  in  equity,  and  not  by  a  summary  proceeding.*  This 
doctrine  rests  upon  the  theory  that  the  piactice  in  the 
courts  of  bankruptcy  must  conform  to  the  practice  pre- 
scribed for  the  circuit  courts  in  those  cases  over  which  the 
two  courts  have  concurrent  jurisdiction.  There  are  but 
two  courts  of  original  jurisdiction  in  bankruptcy,  the  courts 
of  bankruptcy  and  the  circuit  courts.  The  statute  first 
defines  the  jurisdiction  of  those  courts  (§  4972),  but  does 
not  prescribe  the  form  of  proceedings.  If  it  had  stopped 
here,  any  of  the  forms  known  to  jurisprudence  might  have 
been  used.*  It  goes  on,  however,  to  define  the  original 
jurisdiction  of  the  circuit  courts,  and  in  so  doing  limits  it 
to  suits  at  law  or  in  equity,  and  to  certain  classes  of  cases, 
and  makes  it  concurrent  with  that  of  the  courts  of  bank- 
ruptcy. The  phraseology  of  the  statute  is  so  peculiar, 
that,  if  such  suits  must  not  be  either  at  law  or  in  equity 

»  GoodaU  V.  Tuttle,  8  B.  R.  193 ;  s.  c.  3  Biss.  219. 

•  Smith  V.  Mason,  6  B.  R.  1;  s.  c.  14  Wall.  419;  8.  c.  6  L.  T.  B.  7; 
Marshall  v.  Edox,  8  B.  R  97 ;  s.  c.  16  Wall.  651. 

•  Smith  V.  Mason,  6  B.  R.  1 ;  s.  c.  14  WaU.  419 ;  s.  c.  5  L.  T.  B.  7 ;  in  re 
Kerosene  Oil  Go.  3  B.  R.  125 ;  s.  c.  6  Blatch.  521 ;  in  re  Bonesteel,  3  B.  R. 
517 ;  8.  o.  7  Blatch.  175;  in  re  Masterson,  4  B.  R.  553  ;  Knight  y.  Cheney,  5 
B.  R.  305;  s.  o.  2  L.  T.  B.  205;  Barstow  y.  Peckham,  5  B.  R.  72 ;  Rogers  r. 
Winsor,  6  B.  R.  246 ;  in  re  H.  S.  Evans,  Lowell,  525 ;  contra,  in  re  Norris,  4 
B.  R.  35;  8.  c.  1  Abb.  C.  C.  514 ;  8.  c.  1  L.  T.  B.  227. 

•  In  re  Alexander,  8  B.  R.  29 ;  8.  o.  Chase,  295;  s.  c.  2  L.  T.  B.  81. 
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in  the  courts  of  bankruptcy,  there  will  not  be  any  concur- 
rent jurisdiction  in  the  circuit  courts.  The  form  of  the 
procedure  is  made  as  essential  to  the  jurisdiction  as  the 
subject-matter  of  the  suits.  The  effect  of  the  clause,  there- 
fore, is  to  limit  the  manner  of  proceeding  in  certain  classes 
of  cases  in  the  courts  of  bankruptcy.  The  objection  to  the 
form  of  the  proceedings  may  be  taken  even  at  the  hear- 
ing,^ or  in  the  supervisory  court.*  Where  a  party  has 
made  a  mistake  in  selecting  his  form  of  proceeding,  the 
petition  may  be  dismissed,  with  leave  to  pursue  the  ap- 
propriate remedy.*  The  petition  may  also  be  converted 
into  a  bill  in  equity,  but  the  only  advantage  to  be  gained 
by  so  doing,  is  the  saving  of  the  service  of  a  new  sub- 
poena, as  the  answers  filed  and  the  testimony  taken,  if 
any,  can  not  be  used  except  by  consent  in  the  prosecution 
of  the  suit  in  its  amended  form.*  The  assignee,  who  is  an 
officer  of  the  court  of  bankruptcy,  may  be  proceeded 
against  by  a  summary  petition  in  respect  to  any  funds  in 
his  hands,  if  the  opposing  party  chooses  to  proceed  in  that 
way,  though  the  assignee  himself  has  no  right  to  take 
similar  action  against  others.^ 

The  power  of  the  courts  of  bankruptcy  is,  in  its  nature, 
an  equity  power,  and  may  be  exercised  by  proceedings  in 
the  nature  of  equity  proceedings.  A  party  seeking  an 
affirmative  relief  must  proceed  in  person  in  the  first  in- 
stance and  not  by  an  attorney.  He  must  seek  his  redress 
by  a  petition  and  not  by  a  motion.  It  is  not  necessary  or 
proper  that  resort  should  be  had  to  the  formal  and  plen- 
ary proceedings  common  to  suits  in  equity  in  the  circuit 
court.  A  petition  stating  the  facts  relied  on  for  relief,  and 
praying  for  the  order,  relief,  or  proceeding  sought  for,  is 

*  In  re  Ballou,  8  B.  R.  717;  s.  o.  4  Ben.  135. 

*  In  re  Bonesteel,  3  B.  R.  617 ;  8.  o.  7  Blatch.  175. 

■  In  re  Bonesteel,  3  B.  R.  517 ;  8.  o.  7  Blatch.  176 ;  in  re  Ballon,  3  B.  R. 
717;  s.  0.4  Ben.  135. 

*  Barstow  y.  Peckham,  5  B.  R.  72. 

*  In  re  H.  S.  Evans,  Lowell,  526 ;  Ferguson  v.  Peckham,  6  B.  R  669. 
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sufficient.  It  must  also  be  signed  and  verified  by  the 
petitioner.^  As  soon  as  the  petition  is  filed,  an  order  to 
show  cause  is  passed,  appointing  a  day  for  the  hearing, 
and  directing  that  a  copy  of  the  order  or  a  copy  of  the 
petition  and  order  be  served  upon  the  adverse  party.  The 
defendant  appears  and  makes  his  defense  by  demurrer, 
exceptions,  or  an  answer,  in  a  manner  analogous  to  the 
ordinary  course  of  equity  practice.  The  judge  may  order 
the  issue  to  be  tried  by  a  jury  whenever  he  thinks  such 
course  will  best  subserve  the  interests  of  justice.*  The 
evidence  may  be  taken  before  the  court  viva  voce  or  in 
writing,  or  before  a  register,  or  commissioner  of  the  circuit 
court,  or  by  affidavit,  or  on  commission;  and  the  court 
may  direct  a  reference  to  a  register  to  take  and  certify  it, 
and  may  compel  the  attendance  of  witnesses,  the  produc- 
tion of  books  and  papers,  and  the  giving  of  testimony,  in 
the  same  manner  as  in  suits  in  equity  in  the  circuit  courts 
(§  5603).» 

The  jurisdiction  of  the  courts  of  bankruptcy  over  suits 
at  law,  in  matters  relating  to  bankruptcy,  in  all  cases  • 
where  such  actions  constitute  the  appropriate  form  of  the 
remedy  is  unquestionable.*  Such  suits  may  be  instituted 
in  those  courts  in  all  cases  where  they  have  jurisdiction 
over  the  parties  and  the  subject-matter.  Their  jurisdiction 
over  the  parties  is  not  made  dependent  upon  either  resi- 
dence or  citizenship.^  The  service  of  the  appropriate 
process,  or  a  waiver  of  such  service  by  a  voluntary  ap- 
pearance is  the  only  requirement.  Their  jurisdiction  over 
the  subject-matter  only  attaches  when  the  cause  of  action 
arises  from  a  proceeding  in  bankruptcy. 

In  proceedings  at  law,  instituted  in  the  Federal  courts, 


»  In  re  J.    O.  Smith,  2  B.  R.  297;  in  re  Wallace,  2  B.  R.  134;  8.  c.    1 
Deady,  433;  in  re  Philo  R.  Sabin,  9  B.  R.  383. 

» Wilson  V.  Stoddard,  4  B.  R.  254. 

•  Bill  V.  Beckwith,  2  B.  R  241.  "  Bill  v.  Beckwith,  2  B.  R.  241. 

»  Kelly  V.  Smith,  1  Blatch.  290;  Atkinson  v.  Purdy,  Crabbe,  551. 
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for  the  purpose  of  carrying  the  provisions  of  the  statute 
into  effect,  or  for  enforcing  the  rights  or  remedies  given  by 
it,  the  rules  of  the  circuit  court  regulating  the  practice 
and  procedure  in  cases  at  law  must  be  followed  as  nearly 
as  may  be ;  but  the  court,  or  the  judge  thereof,  may,  by 
special  rule,  in  any  case,  vary  the  time  allowed  for  return 
of  process  for  appearance  and  pleading,  and  for  taking 
testimony  and  publication,  and  may  otherwise  modify  the 
rules  for  the  preparation  of  any  particular  case,  so  as  to 
facilitate  a  speedy  hearing.^  Parties  may  adopt  any  form 
of  action  appropriate  to  their  particular  case.  Assumpsit,* 
replevin,*  and  trover*  have  already  been  used. 

The  jurisdiction  of  courts  of  bankruptcy  over  suits  in 
equity  is  equally  as  broad  and  as  extensive  as  over  suits 
at  law,  and  is  limited  by  the  same  conditions  and  regulated 
by  the  same  circumstances.  Suits  in  equity  have  been 
used  to  obtain  an  injunction;^  to  set  aside  a  sale  of  the 
bankrupt's  property  on  the  ground  of  fraud ;  •  to  review 
and  set  aside  a  sale,  made  after  the  commencement  of  pro- 
ceedings in  bankruptcy,  by  virtue  of  a  deed  of  tnist  exe- 
cuted to  secure  a  creditor ;  ^  to  recover  property  conveyed 
by  the  bankrupt  in  fraud  of  creditors ;  ®  to  recover  money 
obtained  upon  a  judgment  given  contrary  to  the  bankrupt 
act ;  •  to  enforce  a  right  of  redemption  in  mortgaged  prop- 
erty ;  ^®  to  remove  a  cloud  on  the  title  of  the  assignee ;  ^^  to 
recover  the  amount  received  by  a  corporation  as  interest 


•  Rule  XXXII.  '  street  v.  Dawson,  4  B.  R.  207. 

*  Haughey  v.  Albin,  2  B.  R.  899 ;  s.  c.  2  Bond,  244 ;  s.  c.  2  L.  T.  B.  47. 

*  Babbit  v.  Walbrun  &  Co.  4  B.  R.  121 ;  s.  c.  1  Dillon,  19. 

*  Pennington  v.  Sale  &  Phelan  et  al.  1  B.  R.  672. 

•  March  v.  Heaton  et  al.  2  B  R.  180;  b.  c.  Lowell,  278. 

'  Davis,  Assig.  of  Bittel  et  al.  2  B.  R  892 ;  Davis  v.  Anderson,  6  B.  R.  145. 

"  Bradshaw  v.  Klein,  1  B.  R.  542;  s.  c.  2  Biss.  20;  B.  c.  1  L.  T.  B.  72; 
Pratt  V.  Curtis,  6  B.  R.  139. 

•  Wilson  V.  Brinkman  et  al.  2  B.  R.  488;  Vogle  v.  Lnthrop,  4  B.  R.  439; 
a.  c.  4  Brews.  253  ;  Zahm  v.  Frv,  9  B.  R.  546 ;  Traders'  Nat.  Bank  v.  Camp- 
bell, 3  B.  R  498  ;  s.  c.  «  B.  R.  353;  s.  c.  2  Biss.  423;  s.  c.  14  Wall.  87. 

"*  Poster  V.  Ames  et  al.  2  B.  R.  455;  s.  c.  Lowell,  313. 

"  Baers  v.  Place,  4  B.  R  459;  s.  c.  36  Conn.  579;  s.  c.  1  L,  T.  B.  202. 

15 


226  COURTS  OP 

above  what  its  charter  allowed ;  ^  to  recover  the  money 
paid  secretly  to  a  creditor  in  fraud  of  a  composition  agree- 
ment ;  *  to  recover  the  value  of  property  transferred  by 
one  partner  in  fraud  of  the  partnership,*  and  to  set  aside  a 
mortgage  on  the  property  of  the  bankrupt,  made  by  him 
with  intent  to  prefer  a  creditor.*  In  proceedings  in  equity 
instituted  for  the  purpose  of  carrying  into  effect  the  pro- 
visions of  the  statute,  or  for  enforcing  the  rights  and  rem- 
edies given  by  it,  the  rules  of  equity  practice  established 
by  the  Supreme  Court  of  the  United  States  must  be  fol- 
lowed as  nearly  as  may  be.*^ 

The  question  whether  any  district  court  except  that  in 
which  the  proceedings  are  pending  may  exercise  any  of 
the  powers  conferred  upon  courts  of  bankruptcy,  has  been 
extensively  agitated,  but  the  weight  of  authority  at  pres- 
ent is  in  favor  of  such  jurisdiction.  The  statute  does  not 
contain  any  words  which  justify  the  conclusion  that  the 
jurisdiction  conferred  by  it  is  limited  to  the  district  court 
for  the  district  in  which  the  proceedings  are  pending.  On 
the  contrary,  its  whole  tenor  shows  that  Congress  intended 
to  provide  for  the  complete  administration  of  the  system 
in  the  Federal  courts  and  through  the  Federal  officers. 
The  district  courts  are  accordingly  auxiliary  to  each  other 
to  perfect  and  accomplish  the  objects  of  the  statute.  An 
assignee  elected  in  one  district  may  therefore  institute 
proceedings  in  the  district  court  of  another  district  to  re- 
cover money  paid  by  the  bankrupt  to  a  preferred  creditor 
contrary  to  the  provisions  of  the  statute.* 

•  Tiffany  v.  Boatman's  Savings  Inst  4  B.  R.  601 ;  b.  c.  9  B.  R.  245 ;  a.  c.  1 
DiUon,  14;  B.  o.  18  Wall.  876. 

•  Bean  v.  Brookmire,  1  Dillon,  151.  '  Taylor  v.  Rasch,  6  B.  R.  899. 

•  Scammon  v.  Cole  et  al.  8  B..R.  393;  s.  c.  5  B.  R.  257 ;  s.  c.  2  L.  T.  B. 
108 ;  McLean  v.  Lafayette  Bank,  8  McLean,  415. 

•  Rule  XXXII. 

•  Bheannan  v.  Bingham,  5  B.  R.  84;  s.  c.  7  B.  R.  490;  Goodall  v.  Tiittle, 
7  B.  R.  193;  s.  c.  8  Biss.  219 ;  in  re  Jnmes  Martin,  5  Law  Rep.  158;  Moore 
V.  Jones,  28  Vt.  789 ;  Lathrop  v.  Drake,  13  B.  R.  472 ;  contra,  Jobbins  v. 
Montagae,  6  B.  R.  509;  in  re  Richardson  etal.  2  B.  R.  202;  s.  c.  2  Ben.  517; 
8.  c.  2  L.  T.  B.  20;  Markson  v.  Heaney,  4  B.  R  510 ;  s.  o.  1  Dillon,  497. 
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The  circuit  courts  have  concurrent  jurisdiction  with 
the  district  courts  of  any  district  of  all  suits  at  law  or  in 
equity  which  may  be  brought  by  the  assignee  in  bank- 
ruptcy against  any  person  claiming  an  adverse  interest,  or 
owing  any  debt  to  such  bankrupt,  or  by  such  person 
against  such  assignee,  touching  any  property  or  rights  of 
property  of  the  bankrupt  transferable  to  or  vested  in  such 
assignee  (§  4979).^  This  concurrent  jurisdiction  is  con- 
fined to  cases  in  which  there  is  a  disputed  title  or  claim  to 
property — ^to  suits  to  which  some  title  or  claim  to  the 
property  or  assets,  adverse  to  that  of  the  assignee,  is  set 
up,*  and  to  suits  brought  by  the  assignee  to  collect  debts 
due  to  the  bankrupt's  estate.* 

No  suit  at  law  or  in  equity  is  in  any  case  maintainable 
by  or  against  the  assignee,  or  by  or  against  any  person 
claiming  an  adverse  interest,  touching  the  property  and 
rights  of  property  of  the  bankrupt,  in  any  court  whatso- 
ever, unless  the  same  is  brought  within  two  years  of  the 
time  the  cause  of  action  accrued,  for  or  against  such  as- 
signee. No  right  of  action  barred  at  the  time  such  as- 
signee is  appointed,  is  revived  by  such  appointment 
(§  5057).  No  person  is  entitled  to  maintain  an  action 
against  an  assignee  in  bankruptcy,  for  anything  done  by 
him  as  such  assignee,  without  previously  giving  him 
twenty  days'  notice  of  such  action,  specifying  the  cause 
thereof,  to  the  end  that  such  assignee  may  have  an  op- 
portunity of  tendering  amends,  should  he  see  fit  to  do  so 
(§  5056). 

The  power  of  the  courts  of  bankruptcy  to  enjoin  per- 
sons who  are  parties  to  suits  pending  in  other  courts  has 
been  much  discussed,  and  sometimes  denied ;  *  but  is  gen- 


»  Act  of  June  22,  1874,  §  3;  Lathrop  v.  Drake,  13  B.  R.  472. 

*  Moi^n  V.  Thornhill,  6  B.  R.  1 ;  s.  c.  11  Wall.  65 ;  Smith  v.  Mason,  6  B. 
R.  1 ;  8.  c.  14  Wall.  419. 

*  Woods  V.  Forsyth,  2  W.  J.  348 ;  s.  c.  16  Pitts.  L.  J.  234 ;  In  re  Alexander, 
3  B.  R.  29 ;  s.  c.  Chase,  295;  s.  c.  2  L.  T.  B.  81 ;  Bachman  v.  Packard,  7  B. 
R.  353 ;  8.  c.  2  Saw.  264 ;  Pritchard  v  Chandler,  2  Curt.  488 ;  Mitchell  v. 
Manuf.  Co.  2  Story,  648;  McLean  v.  Lafayette  Bank,  3  McLean,  185. 

*  In  re  Campbell,  1  B.  R  165;  s.  c.  1  Abb.  C.  C.  185;  8.  c.  1  L.  T.  B.  30. 
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erally  exercised  not  only  to  preserve  property  surrendered 
to  their  custody  from  encroachments  by  other  courts/  and 
to  prevent  unlawful  preferences,*  but  also  to  prevent  prop- 
erty from  being  sacrificed  by  a  sale  under  an  execution 
issued  upon  a  valid  judgment,*  or  under  a  mortgage.* 
There  is  a  special  provision  for  an  injunction  in  cases  of 
involuntary  bankruptcy  (§  5024),  but  the  power  to  issue 
it  in  all  cases  seems  to  be  incident  to  the  general  juris- 
diction of  those  courts.  When  Congress  delegated  to  them 
the  equitable  jurisdiction  in  bankruptcy  over  the  prop- 
erty of  the  debtor,  it  by  necessary  implication  also  dele- 
gated at  the  same  time  the  power  to  administer  such 
remedies  known  to  the  law  as  are  absolutely  indispensable 
to  the  complete  exercise  of  the  jurisdiction  expressly  con- 
ferred. This  jurisdiction  extends  to  all  the  parties  to  the 
proceedings,  all  the  assets,  and  all  the  liens  thereon.  One 
power  directly  given  is  the  power  to  collect  all  the  assets- 
Closely  connected  with  this  is  the  power  to  ascertain  and 
liquidate  the  liens  which  may  be  claimed  to  exist  upon 
those  assets.     The  means  by  which  these  results  are  to  be 

'  In  re  Keroeene  Oil  Co.  2  B.  R.  628 ;  b.  c.  2  L.  T.  B.  79 ;  b.  c.  3  B.  R.  125 ; 
8.  c.  6  Blatch.  521;  s.  c.  8  BeD.  35;  Markson  y.  Heaney,  4  B.  R.  510:  s.  c.  1 
Dillon,  497 ;  Pennington  v.  Lowenstein,  1  B.  R.  570 ;  Pennington  v.  Sale  & 
Phelan,  1  B.  R.  672;  Jones  v.  Leach,  1  B.  R.  595;  in  re  Bowie,  1  B.  R.  628; 
8.  c.  1  L.  T.  B.  97;  Hyde  v.  Bancroft,  8  B.  R.  24;  b.  c.  6  Ben.  892;  in  re 
Ulrich  et  al.  8  B.  R.  15  ;  s.  c.  6  Ben.  488;  in  re  Wallace,  2  B.  R  134  ;  8.  c.  1 
Deady,  488 ;  in  re  William  Christy,  8  How.  292. 

*  Irvin  V.  Haghes,  2  B.  R.  62;  Samson  v.  Clarke,  6  B.  R.  403  ;  8.  c.  9 
Biatch.  872:  in  re  Mallory,  6  B.  R.  22;  s.  c.  1  Saw.  88 ;  s.  c.  2  L.  T.  B.  247; 
in  re  Wm.  H.  Shuev,  9  B.  R.  626 ;  Traders'  Nat.  Bank  v.  Campbell,  8  B.  R. 
498;  8.  c.  6.  B.  R.^853;  s.  c.  2  Biss.  428;  s.  c.  14  Wall.  87;  Sutherland  v. 
Lake  Superior  Canal  Co.  9  B.  R.  298 ;  Zahm  v.  Fry,  9  B.  R.  546 ;  contra,  in 
re  Bums,  1  B.  R.  174;  Townsend  v.  Leonard,  8  Dillon,  870. 

*  In  re  Fuller,  4  B.  R.  115;  s.  c.  1  Saw.  243;  in  re  Ladv  Bryan  Mining  Co. 
6  B.  R.  252;  in  re  Schnepf,  1  B.  R.  190;  s.  c.  2  Ben.  72;  Goddard  v.  Weaver, 
6  B.  R.  440;  s.  c.  1  Wood,  257;  in  re  Donaldson,  1  B.  R.  181 ;  s.  c.  1  L.  T.  B. 
6 ;  in  re  Wilbur,  3  B.  R.  276 ;  s.  C.  1  Ben.  527 ;  s.  c.  2  L.  T.  B.  171 ;  in  re 
R.  Atkinson,  7  B.  R.  143;  s.  c.  5  L.  T.  B.  820;  in  re  Mallory,  6  B.  R.  22; 
8.  c.  1  Saw.  88 ;  8.  c.  2  L  T.  B.  247 ;  in  re  Lady  Bryan  Mining  Co.  6  B.  R 
252;  in  reG«o.  W.  Dillard,  9B.  R.  8 ;  s.  c.  6  L.  T.  B.'^490;  in  re  Bernstein,  1 
B.R.  199;  8.  c.  2  Ben.  44;  contra,  in  re  Campbell,  1  B.  R.  165;  e.  c.  1  Abb. 
C.  C.  185;  IL.  T.B.  30. 

*  In  re  Irwin  Davis,  4  B.  R.  716;  8.  c.  8  B.  R.  167 ;  s.  c.  1  Saw.  260; 
Goddard  v.  Weaver,  0  B.  R.  440;  e.  c.  1  Wood,  257. 
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reached  are  not  enumerated,  but  power  to  accomplish 
these  results  is  given,  and  the  right  to  employ  the  proper 
legal  process  for  effecting  these  results  follows  by  neces- 
sary implication.  The  aim  and  policy  of  the  statute  can 
not  be  effectually  carried  out  in  any  other  way.* 

Before  the  appointment  of  an  assignee,  proceedings 
for  an  injunction  to  protect  the  property  of  the  bank- 
rupt may  be  instituted  by  the  bankrupt,  or  the  petition- 
ing creditor.*  But  as  soon  as  the  assignee  is  appointed  he 
should  be  made  a  party  to  the  proceedings  by  a  supple- 
mental bill.*  After  an  assignee  has  been  appointed,  he  is 
the  only  person  who  can  institute  such  proceedings  on 
behalf  of  the  estate.  The  allegations  of  the  bill  should 
be  positive,  and  affidavits  may  be  filed  to  sustain  them."* 
The  officer  of  another  court  may  be,  and  usually  is,  made 
a  party  to  the  proceedings  whenever  it  is  desirable  to  stay 
any  action  on  his  part.*  The  court  may,  in  its  discretion, 
require  notice  to  be  given  to  the  adverse  party  before  grant- 
ing an  injunction.*  It  may,  also,  in  its  discretion,  before 
granting  an  injunction  against  a  judgment  creditor  who 
has  a  valid  lien,  require  the  general  creditors  to  indemnify 
the  judgment  creditor.^  Whenever  the  proceedings  sought 
to  be  enjoined  are  prosecuted  for  the  purpose  of  enforcing 
a  valid  lien,  and  were  instituted  before  the  commencement 
of  proceedings  in  bankruptcy,  the  courts,  in  granting  or 
refusing  an  injunction,  are  governed  by  the  same  principles 
that  regulate  their  action  in  the  liquidation  of  liens,  and 
will  only  interfere  when  such  interference  will  benefit  the 

•  In  re  Mallory,  6  B.  K.  22;  a.  c.  1  Saw.  88;  s.  c.  2  L.  T.  B.  247;  Samson 
V.  Clarke,  0  B.  R  403 ;  s.  c.  9  Blatch.  872. 

'  Irving  V.  Hughes,  2  B.  R  62 ;  in  re  Bowie,  1  B.  R  628 ;  8.  c.  1  L.  T.  B.  97. 

•  Irving  V.  Hughes,  2  B.  R  62. 

•  In  re  Blosa,  4  B.  R  147;  s.  c.  2  L.  T.  B.  126. 

•  In  re  Bernstein,  1  B.  R  199;  s.  c.  2  Ben.  44 ;  in  re  Mallory,  6  B.  R  22; 
s.  C.  1  Saw.  88;  b.  c.  2  L.  T.  B.  247. 

•  frving  y.  Hughes,  2  B.  R.  62 ;  in  re  Wallace,  2  B.  R.  134 ;  a.  o.  1  Deady, 
438. 

'  In  re  Donaldson,  1  B.  R  181 ;  s.  c.  1  L.  T.  B.  6. 
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creditors  generally.*  Neither  proceedings  to  punish  a 
party  for  contempt,*  nor  proceedings  against  the  marshal 
for  taking  possession  of  property  which  did  not  belong  to 
the  debtor,  under  a  warrant  in  involuntary  bankruptcy,* 
will  be  enjoined. 

Where  an  injunction  is  obtained  upon  a  summary  peti- 
tion, it  may  be  dissolved  on  motion  without  resorting  to 
the  formality  of  a  demurrer.*  Upon  the  hearing  of  the 
motion,  affidavits  and  counter  affidavits  may  be  read,  so 
that  the  court  may  be  possessed  of  all  the  facts  bearing 
upon  the  question,  and  thereby  enabled  to  protect  the  in- 
terests of  all  parties  concerned.^  If  it  does  not  appear 
that  the  proceedings  under  an  execution  will  affect  the 
interests  of  any  party  entitled  to  the  protection  of  the 
courts  of  bankruptcy  under  the  bankrupt  law,  the  injunc- 
tion  will  be  dissolved.  When  the  bankrupt  claims  that 
the  property  held  under  an  execution  belongs  to  his  wife, 
and  the  assignee  does  not  assert  any  claim  thereto,  the  in- 
junction will  not  be  continued.*  When  the  assignee,  after 
his  appointment,  does  not  take  possession  of  property  lev- 
ied on  by  virtue  of  an  execution  issued  upon  a  valid  judg- 
ment, nor  make  application  for  leave  to  discharge  the  levy 
by  paying  the  judgment,  and  there  is  no  evidence  that 
any  advantage  will  be  gained  by  continuing  the  injunc- 
tion, it  will  be  dissolved.^ 

If  the  weight  of  evidence  is  rather  with  the  defendant, 
and  there  is  no  suggestion  that  he  is  not  abundantly  re- 
sponsible pecuniarily,  or  that  the  assets  are  in  peril,  the 
injunction  will  be  dissolved.®    An  execution  creditor,  who 


» In  re  Bowie,  1  B.  R.  628;  s.  c.  1  L.  T.  B.  97 ;  in  re  Fuller,  4  B.  R.  116 ;: 
8.  C.  1  Saw.  243. 

•  In  re  M.  W.  Hill,  2  B.  R.  140.  » In  re  Marks,  2  B.  R.  675. 

•  In  re  Wallace,  2  B.  R.  134;  s.  c.  1  Deady,  438. 

•  In  re  Bloss,  4  B.  R.  147 ;  s.  c.  2  L.  T.  B.  126. 

•  In  re  Olcott,  2  Ben.  443. 

'  In  re  Wilbur,  8  B.  R.  270 ;  8.  c.  1  Ben.  627 ;  s.  c.  2  L.  T.  B.  171. 

•  Collins  et  al.  v.  Bell  et  al.  8  B.  R.  687. 
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has  been  delayed  by  an  injunction,  is  entitled  to  a  prompt 
adjudication  of  the  validity  of  his  judgment  as  soon  as  an 
assignee  is  appointed.  This  question,  however,  can  not 
be  determined  on  ex  parte  affidavits.^  Wh§n  the  affidavits, 
at  the  hearing  of  the  motion,  disclose  a  valid  ground  for 
an  injunction  which  is  not  covered  by  the  petition,  the  in- 
junction will  be  continued,  with  leave  to  amend  the  peti- 
tion so  as  to  cover  that  ground ;  for  nothing  can  be  gained 
by  dissolving  the  injunction  apid  then  reissuing  it  upon 
the  same  state  of  facts.*  An  injunction  may  also  be  ob- 
tained by  a  bill  in  equity,  in  either  the  district  or  circuit 
court,  in  cases  over  which  they  have  j  urisdiction.* 

The  jurisdiction  of  the  State  courts  over  suits  brought 
by  the  assignee  is  at  present  exciting  considerable  atten- 
tion. It  is  necessary  before  deciding  this  question  to  de- 
termine how  far  the  jurisdiction  of  the  district  courts  is 
exclusive.  They  are  constituted  courts  of  bankruptcy 
(§  563)  and  vested  with  original  jurisdiction  over  such 
proceedings.  That  jurisdiction  over  the  proceedings  in 
bankruptcy  strictly  so  called  is  exclusive  both  by  statute 
(§  711)  and  by  the  principles  of  judicial  comity.*  In  ad- 
dition to  this  jurisdiction,*  certain  other  powers  are  also 
conferred  upon  the  district  court  (§  4972),  among  which 
is  the  power  to  collect  the  assets,  and  there  is  nothing  in 
the  statute  to  show  that  this  jurisdiction  was  designed  to 
be  exclusive.®  It  seems  accordingly,  to  be  generally  con- 
ceded that  the  State  courts  have  jurisdiction  over  actions 
which  arise  under  the  common  law  or  by  virtue  of  some 
State  statute,  without  reference  to  the  district  where  the 

•  In  re  Hafer  &  Bros. ;  in  re  Beck,  1  B.  R.  586. 

•  In  re  Bloas,  4  B.  R.  147;  s.  c.  2  L.  T.  B.  126. 

•  Irving  V.  Hughes,  2  B.  R.  62 ;  Foster  v.  Ames  et  al.  2  B.  R.  455 ;  s.  c. 
Lowell,  813. 

•  Cook  V.  Whipple,  9  B.  R.  155 ;  s.  c.  55  N.  Y.  150 ;  Goodall  v.  Tattle,  7 
B.  R.  193;  8.  c.  3  Biss.  219. 

•  Cook  V.  Whipple.  9  B.  R  155 ;  e.  c.  55  N.  Y.  150 ;  in  re  L.  Glaser,  1  B. 
R  836;  8.  c.  2  Ben.  180 ;  s.  c.  1  L.  T.  B.  67. 

•  Pajson  V.  Dietz,  8  B.  R  193 ;  s.  c.  2  Dillon,  504. 
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proceedings  are  pending.^  Thus  they  may  entertain  suits 
to  collect  debts  due  to  the  bankrupt,*  or  to  set  aside  a  fraud- 
ulent conveyance,*  or  to  recover  property  which  belonged 
to  the  bankrupt  at  the  time  when  the  proceedings  in  bank- 
ruptcy were  commenced.*  The  only  doubt  is  in  regard  to  the 
right  of  the  assignee  to  bring  an  action  in  a  State  court  to 
recover  property  conveyed  by  the  bankrupt  with  the  intent 
to  prefer  a  creditor,  or  to  defeat  or  delay  the  operation  of  the 
bankrupt  law.  The  State  courts  have  jurisdiction  of  ques- 
tions arising  between  persons  within  their  jurisdiction, 
whether  they  arise  under  the  laws  of  any  other  State  or  any 
foreign  nation.  If  they  arise  under  the  laws  of  the  United 
States,  they  have  the  same  jurisdiction  unless  deprived  of 
it  by  some  competent  authority.  The  fact  that  the  Federal 
courts  may  have  jurisdiction  of  the  same  question,  does 
not  deprive  the  State  courts  of  jurisdiction.  The  Federal 
and  State  courts  may  and  do  have  concurrent  jurisdiction, 
of  the  same  questions.  When,  however,  the  right  of 
action  is  created  by  an  act  of  Congress,  Congress  may 
prescribe  the  manner  and  the  tribunal  in  which  alone 
that  right  may  be  enforced.  Congress  may  confer  exclusive 
jurisdiction  in  these  cases  upon  the  Federal  courts,  but 
when  it  does  not  prescribe  the  tribunal  in  which  alone 
they  are  to  be  prosecuted,  the  Federal  and  State  courts  have 
concurrent  jurisdiction  over  them.  The  mere  fact  that 
Congress  confers  jurisdiction  upon  the  Federal  courts  is 
no  evidence  that  Congress  intended  to  clothe  them  with 
exclusive  jurisdiction,  because  they  have  no  jurisdiction 


'  Stevens  v.  Savings  Bank,  101  Mass.  109 ;  Peiper  v.  Harraer,5  B.  R.  253; 
a.  c.  8  Phila.  100;  s.  c.  4  L.  T.  B.  (C.  R.)  166:  in  re  Central  Bank,  6  B.  R. 
207;  Boone  v.  Hall,  7  Bush,  66;  State  v.  Trustees,  5  B.  R  466;  Cogdell  y. 
Exum,  10  B.  R.  337 ;  s.  c.  69  N.  C.  464 ;  Hoover  v.  Robinson,  8  Neb.  437 ; 
Ward  V.  Jenkins,  51  Mass.  583 ;  Hastings  v.  Fowler,  2  Tnd.  216 ;  Russell  v. 
Owen,  61  Mo.  185  ;  contra.  Frost  v.  Hotchkiss,  14  B.  R.  443. 

"  Shearman  v.  Bingham,  5  B.  R.  34 ;  s.  c.  7  B.  R.  400. 

'  Boone  v.  Hall,  7  Bush,  66. 

*  Stevens  v.  Savings  Bank,  101  Miiss.  101). 
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except  such  as  is  conferred  by  Congress.^  The  only 
ground,  therefore,  upon  which  the  jurisdiction  can  be  de- 
nied, is  that  the  statute  prescribes  a  penalty,  and  the 
State  courts  never  enforce  a  penalty  prescribed  by  an  act 
of  Congress.  The  bankrupt  law,  however,  is  established 
upon  the  theory  of  the  equal  rights  of  all  the  creditors. 
Equality  is  equity.  Preferences,  even  at'  common  law, 
were  merely  permitted,  not  favored,  and  were  always  re- 
garded as  in  violation  of  the  dictates  of  abstract  justice. 
The  property  of  an  insolvent  debtor  has  necessarily  been 
purchased  with  the  funds  of  his  creditors.  At  law  he  is  the 
owner,  but  equitably  it  belongs  to  his  creditors.  As  their 
funds  contributed  to  its  purchase,  they  are  entitled  to 
share  in  it  proportionately.  A  law  which  merely  enforces 
the  principles  of  abstract  justice  can  hardly  be  considered 
as  imposing  a  penalty.*  It  ought  rather  to  be  considered 
as  highly  remedial,  and  should  be  liberally  construed. 
Moreover  in  this  aspect  of  the  case  the  question  is  not 
simply  whether  the  assignee  may  institute  a  suit  in  the 
State  courts,  but  whether  the  State  courts  will  recognize 
the  provisions  of  the  bankrupt  law  as  paramount.  The 
assignee  may  be  defendant  as  well  as  plaintiflP,  and  a 
penalty  can  not  be  enforced  in  favor  of  a  defendant  any 
more  than  in  favor  of  a  plaintiflP.  If  the  doctrine  is  true, 
the  Federal  courts  will  have  to  interfere  with  the  State 
courts  far  more  frequently  than  heretofore.  These  prin- 
ciples appear  to  have  been  recognized  by  Congress  as  cor- 
rect, for  the  statute  now  provides  that  the  court  having 
charge  of  the  estate  of  any  bankrupt  may  direct  that  any 

------  ■  ■         — ~ 

'  Cook  V.  Whipple,  9  B  R  155;  s.  c.  55  N.  Y.  150;  Gilbert  v.  Priest,  8 
B.  R.  159 ;  8.  c.  63  Barb.  369;  8.  c.  68  Barb.  444  ;  a.  o.  14  Abb.  Pr.  (N.  S.) 
165;  Gilbert  v.  Crawford,  46  How.  Pr.  232;  Jordan  v.  Downey,  12  B  R.  427; 
8.  c.  40  Md.  401 ;  Lewis  v.  Sloan,  68  N.  C.  557 ;  Dambmann  v'  White,  48  Cai. 
439;  8.  c.  12  B.  R.  438;  Rison  v.  Powell,  28  Ark.  427;  Otia  v.  Hadley,  112 
Mass.  100;  Eyater  v.  Gaff,  13  B.  R.  646  ;  s.  c.  1  Otto,  521 ;  Kemmerer  v.  Tool, 
12  B.  R.  334;  8.  c.  78  Penn.  147;  contra,  Voorhees  v.  Frisbie,  8  B.  R.  162; 
8.  c.  25  Mich.  476;  s.  c.  6  L.  T.  B.  85 ;  Brigbam  v.  Claflin,  7  B.  R.  412;  8.  o. 
31  Wis.  607;  Fenlon  v.  Lonergan,  29  Penn.  471. 

*  Cook  V.  Whipple,  9  B.  R.  155 ;  p.  c.  55  N.  Y.  150. 
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of  the  legal  assets  or  debts  of  the  bankrupt,  as  contradis- 
tinguished from  equitable  demands,  shall,  when  such  debt 
does  not  exceed  five  hundred  dollars,  be  collected  in  the 
courts  of  the  State  where  such  bankrupt  resides,  having 
jurisdiction  of  claims  of  such  nature  and  amount.^  In 
construing  this  statute,  however,  it  must  be  borne  in  mind 
that  Congress  has  no  right  to  require  that  the  State  courts 
shall  entertain  suits  for  the  purpose  of  carrying  out  the 
provisions  of  the  bankrupt  law.  The  States  in  providing 
their  own  judicial  tribunals  have  a  right  to  limit,  control 
and  restrict  their  judicial  functions  and  jurisdictions  ac- 
cording to  their  own  mere  pleasure.* 

An  assignee  who  is  a  citizen  of  one  State  may  main- 
tain an  action  in  the  circuit  court  of  another  State  against 
a  party  who  is  a  citizen  of  that  State  to  enforce  any  right 
which  may  be  enforced  at  common  law  or  in  equity.* 

»  Act  of  June  22, 1874,  §  2. 

* 

'  Mitchell  y.  Manuf.  Co.  2  Story,  648 ;  BuckiDgham  y.  McLean,  3  McLean, 
185 ;  8.  c.  13  How.  61. 

•  PayBon  v.  Dietz,  8  B.  R  198 ;  8.  c.  2  Dillon,  504 ;  Spaulding  v.  Mc- 
Govern,  10  B.  R.  188;  Post  v.  Rouse,  1  W.  N.  39 ;  Burbank  v.  Bigelow,  14 
B.  R.  445. 


CHAPTER  Xm. 

DISTRIBUTION   OF  THE    ESTATE. 

• 

At  the  expiration  of  three  months  from  the  date  of  the 
adjudication  of  bankruptcy,  the  assignee  must  file  with  the 
register  a  report  which  must  exhibit  just  and  true  ac- 
counts of  all  receipts  and  payments,  verified  by  his  oath ; 
and  he  must  also  file  at  the  same  time  a  statement  of  the 
whole  estate  of  the  bankrupt  as  then  ascertained,  of  the 
property  recovered,  and  of  the  property  outstandings 
specifying  the  cause  of  its  being  outstanding,  and  alsa 
what  debts  or  claims  are  yet  undetermined.* 

If  there  are  assets  on  hand  sufficient  to  justify  the  ex- 
pense, then,  at  the  expiration  of  three  months  from  the 
date  of  the  adjudication  of  bankruptcy  in  any  case,  or  as 
much  earlier  as  the  court  may  direct,  the  court,  upon  re- 
quest of  the  assignee,  must  call  a  general  meeting  of  the 
creditors,  of  which  due  notice  must  be  given  (§  5092). 
The  provisions  of  the  statute  are  imperative,  and  if  the 
assignee  requests  it,  the  second  general  meeting  must  be 
called.* 

No  meetings  for  distribution  ought  to  be  called  unless 
the  assignee  has  in  his  hands  some  money  out  of  which  a 
dividend  can  be  made.*  When  no  assets  have  come  to 
hand  at  the  times  when  such  meetings  ought  to  be  called, 
the  assignee  should  make  a  return*  to  that  eflfect.  and  have 
the  meetings  dispensed  with  by  a  special  order  of  court.*^ 
It  is  not  essential  that  these  meetings  shall  be  held  at  any 

*  Act  of  22  June,  1874,  §  4.  » In  re  Louis  H.  Rosey,  6  Ben.  187. 

*  In  re  Son,  1  B.  B.  310 ;  b.  c.  2  Ben.  158 ;  in  re  Dean,  1  B.  R.  249 ;  b.  c.  1 
L.  T.  B.  9. 

*  Form  No.  35.  *  In  re  Alexander,  3  B.  R.  (quarto),  20. 
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particular  time,  but  only  that  they  shall  be  held  at  the 
expiration  of  certain  months.  The  requirement  of  the 
statute  is,  that  the  court  shall  call  the  meetings  at  the 
expiration  of  those  months,  but  they  are  to  be  held  sub- 
sequently. There  is  no  day  on  which  it  can  be  said  that 
it  is  too  late  to  hold  these  meetings,  unless,  possibly,  it 
may  be  said,  that  the  second  meeting  should  be  held  be- 
fore the  end  of  six  months  from  the  time  of  the  filing  of 
the  petition.^ 

Although  it  is  the  duty  of  the  assignee  to  call  the 
meetings  at  the  expiration  of  the  time  mentioned,  and  he 
may  be  required  to  do  so,  and  may  be  liable  for  his  neglect 
if  any  injury  results  from  it,  yet  nothing  touching  the  regu- 
larity of  the  proceedings  depends  upon  their  being  called 
or  held  on  the  days  when  those  months  respectively  expire. 
If  they  are  not  held,  any  creditor,  or  the  bankrupt,  or  the 
assignee,  may  call  upon  the  court  to  require  them  to  be 
held,  though  it  may  have  been  the  fault  of  the  assignee 
that  they  were  not  sooner  called ;  otherwise,  it  would  be 
in  the  power  of  the  assignee  to  take  advantage  of  his  own 
neglect,  and  to  defer  indefinitely  the  accounting  which  the 
law  requires  of  him  at  those  meetings.* 

The  application  for  the  meeting  should  be  in  the  pre- 
scribed form,'  and  the  order  thereon  must  bear  the  seal  of 
the  court.  The  notice  of  the  meeting  must  be  published 
for  two  successive  days  in  the  newspapers  designated  in 
the  order,  and  the  notices  to  creditors  are  generally  re- 
quired to  be  sent  at  least  ten  days  before  the  meeting. 
These  notices  must  be  given  by  the  assignee  (§  5094), 
and  must  be  sent  to  all  known  creditors  whether  they 
have  proved  their  debts  or  not.*  The  bankrupt  should 
be  notified  to  be  present.  The  meeting  is  held  before  the 
register. 

'  In  re  Littleficld,  8  B.  R.  57;  8.  o.  Lowell,  881 ;  8.  o.  1  L.  T.  B.  164. 

"  In  re  Littlefield,  3  B.  R.  57;  s.  c.  Lowell, 331 ;  s.  c.  1  L.  T.  B.  164. 

»  Form  No.  28.  *  In  re  William  Mills,  11  B.  R.  117;  a.  c.  7  Ben.  45». 
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Upon  the  day  appointed  for  the  meeting,  the  assignee 
mnst  make  return,  under  oath,  of  the  publication  and  the 
sending  of  the  required  notices  in  the  pl'escribed  form,^ 
and  produce  the  proper  certificates  of  publication.  The 
assignee  must  then  report,  and  exhibit  to  the  court  and  to 
the  creditors  just  and  true  accounts  ^  of  all  his  receipts 
and  payments  verified  by  his  oath.  And  he  must  also 
produce  and  file  vouchers  for  all  payments  for  which 
vouchers  are  required  by  any  rule  of  the  court.  He  must 
also  submit  the  schedule  of  the  bankrupt's  creditors  and 
property  as  amended,  duly  verified  bj^  the  bankrupt ;  and 
a  statement  of  the  whole  estate  of  the  bankrupt,  as  then 
ascertained,  specifying  the  cause  of  its  being  outstanding ; 
also  what  debts  or  claims  are  yet  undetermined,  and  stat- 
ing what  sums  remain  in  his  hands. 

At  such  meeting  the  majority  in  value  of  the  creditors 
present  must  determine  whether  any  and  what  part  of  the 
net  proceeds  of  the  estate,  after  deducting  and  retaining  a 
sum  sufficient  to  provide  for  all  undetermined  claims  which^ 
by  reason  of  the  distant  residence  of  the  creditor,  or  for 
other  sufficient  reason,  have  not  been  proved,  and  for 
other  expenses  and  contingencies,  shall  be  divided  among 
the  creditors ;  but,  unless  at  least  one-half  in  value  of  the 
creditors  attend  such  meeting,  either  in  person  or  by  at- 
torney, it  is  the  duty  of  the  assignee  so  to  determine 
(§  5092).  On  any  settlement  of  the  accounts  of  any  as- 
signee, he  must  account  for  all  interest,  benefit,  or  advan- 
tage received,  or  in  any  manner  agreed  to  be  received, 
directly  or  indirectly,  from  the  use,  disposal,  or  proceeds 
of  the  bankrupt's  estate.  And  he,  upon  such  settlement, 
must  make  and  file  in  court  an  affidavit  declaring,  accord- 
ing to  the  truth,  whether  he  has  or  has  not,  as  the  case 
may  be,  received,  or  is  or  is  not,  as  the  case  may  be,  to  re- 
ceive, directly  or  indirectly,  any  interest,  benefit,  or  ad- 


'  Fonn  No.  29.  '  Forms  Nos.  37,  38. 
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vantage  from  the  use  or  deposit  of  such  funds ;  and  such 
assignee  may  be  examined  orally  upon  the  same  sub- 
ject.^ 

'  The  court  for  all  purposes  of  the  auditing,  settlement, 
and  adjustment  of  the  assignee's  account  and  distributing 
the  estate  is  held  before  the  register.^  The  intention  of 
the  statute  is  that  the  disbursements  of  the  assignee  in 
administering  the  estate,  whether  only  incurred  and  not 
yet  paid,  or  whether  incurred  and  paid,  shall  be  submit- 
ted to  the  creditors  at  a  general  meeting,  and  audited  by 
the  register  as  a  part  of  the  business  of  auditing  the  ac- 
counts of  the  assignee.  Consequently,  all  bills  for  clerical, 
professional,  or  other  services  rendered  to  him  should  be 
presented  at  the  meeting.*  The  creditors  must  be  pre- 
pared to  object,  if  they  desire,  to  the  account  of  the  as- 
signee, and  all  outstanding  claims  against  him  which  are 
not  disputed  or  objected  to,  must  be  deducted  in  order  to 
ascertain  the  net  sum  to  be  divided.*  The  register  may, 
however,  if  no  objection  is  made,  postpone  the  auditing  of 
the  assignee's  account  until  the  third  meeting.*^ 

The  whole  fund  in  the  hands  of  the  assignee,  less  such 
sum  as  may  be  retained  for  expenses  and  contingencies, 
should  be  distributed,  unless  good  cause  to  the  contrary 
is  shown,  and  no  fund  need  be  left  to  pay  a  similar  per- 
centage upon  the  claims  which  have  not  been  proved.  A 
sum  must,  however,  be  left  in  his  hands  sufficient  to  pro- 
vide for  undete^:mined  claims  which  are  in  controversy, 
and  for  claims  which  have  not  been  proved  on  account  of 
the  distance  of  the  creditors,  or  for  any  other  good  cause. 
The  register  in  a  proper  case  may  deduct  and  retain  this 
sum  without  a  vote  of  the  creditors,  for  it  is  the  duty  of 


»  Act  of  22  June,  1874,     4. 

*  la  re  Bashej,  3  B.  R.  685.       '  In  re  Hubbell  &  Gbappel,  9  B.  R.  528. 

*  In  re  Clark  &  Binninger,  0  B.  R.  197 ;  s.  c.  5  Ben.  889. 

*  In  re  Clark  &  Binninger,  6  B.  R.  204 ;  in  re  Abraham  B.  Clark,  9  B. 
R.  67. 
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the  court,  and  not  of  the  creditors,  to  protect  the  rights  of 
the  absent.^ 

Full  oportunity  for  exception  at  the  public  meeting, 
or  an  adjourned  session  of  such  meeting,  should  be  af- 
forded to  all  parties  interested.  The  exception  must  be 
certified  to  court  with  the  register's  report.  Exceptions 
will  not  be  received  afterward,  unless  upon  special  cause 
shown.  If  no  exceptions  are  taken,  the  acts  of  the  register 
are  in  themselves  acts  of  the  court,  without  any  formal 
judgment  or  confirmation.* 

The  report  of  this  meeting  must  be  in  the  prescribed 
form,  and  signed  by  the  creditors  or  the  assignee,  as  the 
case  may  be.' 

In  case  a  dividend  is  ordered,  the  register  must  within 
ten  days  after  such  meeting  prepare  a  list*  of  creditors 
entitled  to  dividend,  and  calculate  and  set  opposite  to  the 
name  of  each  creditor  who  has  proved  his  claim,  the 
dividend  to  which  he  is  entitled  out  of  the  net  proceeds 
of  the  estate  set  apart  for  dividend,  and  forward  by  mail 
to  every  creditor  a  statement*  of  the  dividend  to  which 
he  is  entitled,  and  such  creditor  will  be  paid  by  the  as- 
signee in  such  manner  as  the  court  may  direct  (§  5102). 
The  manner  of  payment  has  been  fixed  by  the  rules.  The 
funds  are  deposited  in  bank,  and  can  only  be  drawn  out 
by  a  check  or  warrant  signed  by  the  assignee  and  counter- 
signed by  the  judge  or  one  of  the  registers  designated  for 
that  purpose.*  This  check  is  called  a  dividend  warrant, 
and  is  delivered  to  the  creditor  or  the  person  authorized 
to  receive  it  for  him.'' 

Similar  proceedings  must  be  had  at  the  expiration 
of  the  next  three  months,  or  earlier,  if  practicable,  and 
a  third  meeting  of  creditors  must  then  be  called  by  the 

•  In  re  WiUiam  Mills,  11  B.  R  117 ;    a.  c.  7  Ben.  452. 

'  In  re  Bnshey,  8  B.  B.  685.  *  Fonn  No.  80. 

*  Forms  Nos.  32,  83.  •  Form  No.  81.  •  Rule  XXVUL 
'  Form  No.  31. 
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court,  and  a  final  dividend  then  declared,  unless  any  action 
at  law  or  suit  in  equity  be  pending,  or  unless  some  other 
estate  or  eflfects  of  the  debtor  afterward  come  to  the  hands 
of  the  assignee,  in  which  case  the  assignee  must,  as  soon 
as  may  be,  convert  such  estate  or  effects  into  money,  and 
within  two  months  after  the  same  are  so  converted,  the 
same  must  be  divided  in  the  same  manner  (§  5093). 

Preparatory  to  the  final  dividend,  the  assignee  must 
submit  his  account  to  the  court,  and  file  the  same,  and 
give  notice  to  the  creditors  of  such  filing,  and  must  also 
give  notice  *  that  he  will  apply  for  a  settlement  of  his 
account,  and  for  a  discharge  from  all  liability  as  assignee, 
at  a  time  to  be  specified  in  such  notice ;  and  at  such  time 
the  court  must  audit  and  pass  the  accounts  of  the  as- 
signee ;  and  such  assignee  must,  if  required  by  the  court, 
be  examined  as  to  the  truth  of  such  account,  and,  if 
found  correct,  he  must  be  discharged*  from  all  liability 
as  assignee  to  any  creditor  of  the  bankrupt.  The  court 
must  thereupon  order  a  dividend  of  the  estate  and  effects, 
or  of  such  parts  thereof  as  it  sees  fit,  among  such  of  the 
creditors  as  have  proved  their  claims,  in  proportion  to  the 
amount  of  their  respective  debts  (§  5096). 

If,  by  accident,  mistake,  or  other  cause,  without 
fault  of  the  assignee,  either  or  both  of  the  second  and  third 
meetings  are  not  held  within  the  times  limited,  the  court 
may,  upon  motion  of  an  interested  party,  order  such  meet- 
ings with  like  effect  as  to  the  validity  of  the  proceedings 
as  if  the  meetings  had  been  duly  held  (§  5098). 

Further  dividends  may  be  made  in  like  manner  as 
often  as  occasion  requires.  And  after  the  third  meeting 
of  creditor's  no  further  meeting  can  be  called,  unless  or- 
dered by  the  court  (§  5093).  No  dividend  already  de- 
clared will  be  disturbed  by  reason  of  debts  being  subse- 
quently proved,  but  the  creditors  proving  such  debts  are 
entitled  to  a  dividend  equal  to  those  already  received  by 


'  Form  No.  33.  «  Form  No.  39. 
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"the  other  creditors  before  any  further  payment  is  made  to 
the  latter  (§  5097). 

All  creditors  whose  debts  are  duly  proved  and  al- 
lowed, are  entitled  to  share  in  the  bankrupt's  property 
and  estate  pro  rata^  without  any  priority  or  preference 
whatever  (§  5091).  The  estate  must  be  divided  accord- 
ing to  the  provisions  of  the  statute,  and  not  according  to 
the  State  laws  relating  to  the  distribution  of  the  assets  of 
decedents.^  There  is  no  authority  in  the  statute  for  pay- 
ing dividends  to  creditors  who  have  not  proved  their 
claims.^  The  passing  of  the  order  of  dividend  is  the 
period  that  fixes  the  rights  of  creditors  in  respect  to  that 
particular  dividend.  Creditors  who  prove  their  claims 
after  that  time  can  not  participate  in  the  dividend,  al- 
though the  proofs  are  made  previous  to  the  payment  of 
the  money  out  of  the  hands  of  the  assignee.  This  is  the 
only  construction  that  can  give  consistency  to  the  proceed- 
ings, for  if  additional  debts  may  be  brought  into  the  com- 
putation, no  pro  rata  can  ever  be  fixed,  as  it  would  be 
subject  to  incessant  fluctuations.* 

No  debt  proved  by  a  person  liable  as  bail,  surety, 
guarantor,  or  otherwise,  for  the  bankrupt,  can  be  paid  to 
the  person  so  proving  the  same  until  satisfactory  evidence 
is  produced  of  the  payment  of  such  debt  by  such  person 
so  liable,  and  the  share  to  which  such  debt  would  be  en- 
titled may  be  paid  into  court,  or  otherwise  held  for  the 
benefit  of  the  party  entitled  thereto,  as  the  court  may 
direct  (§  5091).  K  the  debt  consists  of  a  judgment  from 
which  a  writ  of  error  has  been  taken,  and  a  bond  given  to 
stay  execution,  no  dividend  can  be  paid  until  the  writ  of 
error  is  determined.* 

In  the  order  for  a  dividend,  the  following  claims  are 
entitled  to  priority  or  preference,  and  to  be  first  paid  in 


'  In  re  Erwin  et  al.  3  B.  R.  580.  '  In  re  Hoyt,  3  B.  R.  55. 

»  In  re  Edmund  H.  Miller,  1  N.  Y.  Leg.  Obs.  180. 
« In  re  Daniel  Sheeban,  8  B.  R.  845. 
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full,  in  the  following  order:  let.  The  fees,  costs,  and  ex- 
penses of  suits,  and  the  several  proceedings  in  bankruptcy 
under  the  statute,  and  for  the  custody  of  property.  2d. 
All  debts  due  to  the  United  States,  and  all  taxes  and  as- 
sessments under  the  laws  thereof.  3d.  All  debts  due  to 
the  State  in  which  the  proceedings  in  bankruptcy  are 
pending,  and  all  taxes  and  assessments  made  under  the 
laws  of  such  State.  4th.  Wages  due  to  any  operative, 
clerk,  or»  house-servant,  to  an  amount  not  exceeding  fifty 
dollars,  for  labor  performed  within  sixmonths  next  pre- 
ceding the  first  publication  of  the  notice  of  proceedings  in 
bankruptcy.  5th.  All  debts  due  to  any  persons,  who,  by 
the  laws  of  the  United  States,  are  or  may  be  entitled  to  a 
priority  or  preference,  in  like  manner  as  if  the  bankrupt 
law  had  not  been  passed  (§  5101).  The  right  to  priority 
is  not  waived  by  proving  the  debt.^  The  United  States 
is  entitled  to  priority,  although  it  does  not  prove  its  debt, 
no  matter  what  the  form  of  indebtedness  may  be.  It 
need  not  exhaust  collaterals  held  by  it  and  may  claim 
payment  out  the  separate  estate  of  a  resident  partner,  al- 
though its  claim  is  against  a  firm  of  which  an  alien  is  a 
member.^  If  a  party  purchases  an  article  duty  free,  and 
is  compelled  to  pay  the  duty,  in  order  to  get  possession  of 
the  property,  he  is  entitled  to  be  subrogated  to  the  right  of 
the  United  States  to  priority,*  although  he  proved  his 
debt  as  unsecured.*  This  priority  is  only  allowed  out  of 
the  estate  of  the  bankrupt;  therefore,  where  a  fund  is  de- 
rived from  the  sale  of  property  which  is  subject  to  specific 
liens,  the  lien  creditors  must  be  first  paid  in  its  distribu- 
tion.® The  claim  of  a  laborer  employed  by  a  brickmaker 
is  entitled  to  priority  ;  *  but  that  of  a  surveyor  of  wood 


*  Harrison  v.  Sterry,  6  Cranch,  289 ;  s.  c.  Bee,  344. 
'  Lewis  V.  U.  S.  14  B.  R.  64;  s.  c.  13  B.  R  33. 

'  In  re  Kirkland,  Chase  &  Co.  14  B.  R.  139. 

*  In  re  Kirkland,  Chase  &  Co.  14  B.  R.  157. 

•  In  re  William  McConneU,  9  B.  R.  887. 

•  In  re  B.  Brown,  3  B.  R.  720 ;  s.  c.  4  Ben.  143. 
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IS  not.*  The  claim  of  an  apprentice  for  work  done  beyond 
the  time  fixed  by  the  master  as  reasonable,  under  an  agree- 
ment for  a  specific  compensation,  is  entitled  to  priority,  as 
the  claim  of  an  operative.*  If  the  claim  arises  under  an 
entire  contract  for  labor,  and  for  the  services  of  a  team,  it 
can  not  be  apportioned,  and  is  not  entitled  to  priority.^  A 
party  who  has  taken  an  assignment  of  the  claims  of  sev- 
eral operatives  is  entitled  to  priority  on  each  claim.*  A 
father  is  entitled  to  priority  for  the  services  rendered  by 
bis  minor  son  as  an  operative.*^ 

There  has  been  considerable  discussion  in  regard  to 
the  right  of  partnership  creditors  to  share  in  the  separate 
estate  of  a  member  of  the  firm  who  is  a  bankrupt  individu- 
ally and  separately  ;  but  the  weight  of  authority  at  pres- 
ent seems  to  be  in  favor  of  such  right  where  there  is  no 
solvent  partner  and  no  joint  estate.  Their  debts  are  prov- 
able, and  the  estate  must,  by  the  express  terms  of  the 
statute,  be  distributed  among  all  creditors  whose  debts 
are  duly  proved.*  Where  the  bankrupt  has  taken  all  the 
property  and  agreed  to  pay  all  the  debts  of  the  firm,  the 
firm  creditors  may  avail  themselves  of  the  contract,  and 
prove  their  claims  against  his  estate.^  The  rule  in  regard 
to  the  distribution  of  the  joint  and  separate  property  only 
applies  where  the  joint  estates  aa  well  as  the  separate 
estate  is  before  the  court  for  distribution.®  But  if  there  is 
both  a  joint  and  a  separate  estate,  the  partnership  creditors 


'  In  re  Blackman  Bros.  6  C.  L.  N.  18.      *  In  re  Steiner,  1  Penn.  L.  J.  868. 

*  In  re  Blickman  Bro3.  0  0.  L.  N.  18. 

*  In  re  8.  Brown,  3  B.  R  720 ;  s.  o.  4  Ben.  142. 

*  In  re  Harthom,  4  B.  R.  108. 

*  Tn  re  Downing,  8  B.  R  748;  s.  c.  1  Dillon.  83;  a  c.  1  L.  T.  B.  207;  in 
re  Jewett,  1  B.  R.  4U1 ;  in  re  Gnedde&  Co.  6  B  R.  295;  in  re  George  Rice, 
9  B.  R.  878 ;  in  re  Knight,  8  B.  R.  486 ;  a.  c.  2  Biss.  518;  in  re  William  Mills, 
11  B.  R.  74 ;  Tucker  v.  Oxley,  6  Cranch,  34;  b.  o.  1  Cranch  C.  C.  419;  in  re 
R.  S.  Pease,  13  B.  R.  168  >  in  re  Collier,  Taylor  &  Co.  12  B.  R  260;  contra, 
in  re  Byrne,  1  B.  R  464. 

'  In  re  Downing,  8  B.  R  748 ;  s.  c.  1  Dillon,  83;  s.  c.  1  L.  T.  B.  207;  in 
re  George  Rice,  9  B.  H.  8'4  3;  in  re  Walter  P.  Long  &  Co.  9  B.  R.  227;  s.  o.  7 
Ben.  141. 

'  Lewis  y.  U.  8.  18  B.  R  83;  8.  o.  14  B.  R  64;  in  re  R  S.  Pease,  18  B. 
R  168. 
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are  entitled  solely  to  be  paid  out  of  the  partnership  estate,, 
and  the  separate  creditors  are  solely  entitled  to  be  paid 
out  of  the  separate  estate.^ 

When  the  partnership  is  in  bankruptcy,  after  deduct- 
ing the  whole  of  the  expenses  and  disbursements  out  of 
the  whole  amount  received  by  the  assignee,  the  net  pro- 
ceeds of  the  joint  stock   must  be  appropriated  to  pay  the 
creditors  of  the  copartnership,  and  the  net  proceeds  of  the 
separate  estate  of  each  partner  must  be  appropriated  to 
pay  his  separate  creditors ;  and  if  there  is  any  balance  of 
the  separate  estate  of  any  partner,  after  the  payment  of 
his  separate  debt8,  such  balance  must  be  added  to  the 
joint  stock  for  the  payment  of  the  joint  creditors ;  and 
if  there  is  any  balance  of  the  joint  stock  after  payment  of 
the  joint  debts,  such  balance  must  be  divided  and  appro- 
priated to  and  among  the  separate  estates  of  the  several 
partners,  according  to  their  respective  right  and  interest 
therein,  and  as  it  would  have  been  if  the  partnership  had 
been  dissolved  without  any  bankruptcy ;  and  the  sum  so 
appropriated  to  the  separate  estate  of  each  partner  must 
be  applied  to  the  payment  of  his  separate  debts  (§  5121). 
It  is  of  no  consequence  whether  there  are  several  proceed- 
ings by  or  against  the  partners  or  only  one,  for  in  either 
case  the  rights  of  creditors  are  precisely  the  same.^ 

A  creditor  holding  a  partnership  bond,  by  express 
terms  joint  and  several,  for  a  partnership  debt,  may  re- 
ceive dividends  from  the  separate  estates.^  A  creditor 
who  has  split  up  a  partnership  debt,  and  taken  a  partner- 
ship note  for  one  part,  and  individual  notes  for  the  other 
part,  is  entitled  to  receive  dividends  from  the  estates  of  the 
respective  makers  according  to  the  terms  of  the  respective 
notes.*    A  creditor  holding  a  partnership  note,  indorsed 


*  In  re  William  Ingalls,  5  Law  Rep.  401 ;  in  re  Henry  B.  Williams,  5  Law 
Rep.  402. 

^  In  re  Edward  P.  Morse,  13  B.  R.  376. 

» In  re  Bigelow  et  al.  2  B.  R.  371;  b.  c.  3  Ben.  146;  s.  c.  2  L.  T.  B.  41. 

*  Mead  v.  National  Bank  of  Fayetteville,  2  B.  R.  173;  8.  o.  6  Blatch.  180; 
B.  c.  1  L.  T.  B.  108;  Stevenson  v.  Jackson,  9  B.  R.  265. 
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by  the  several  partners,  is  entitled  to  receive  dividends 
from  both  the  joint  and  separate  estates,  and  will  not  be 
required  to  make  an  election.*  The  right  of  a  party  hold- 
ing two  valid  obligations  to  the  benefit  of  both  is  founded 
both  in  law  and  in  justice,  and  he  may  ordinarily  pros- 
ecute all  his  remedies  until  he  obtains  complete  satisfac- 
tion. When  a  part  of  the  obligation,  however,  is  paid  by 
the  indorser  or  the  principal,  as  the  case  may  be,  the  claim 
against  the  estate  of  the  other  is  only  for  the  balance  that 
remains  unpaid,  and  not  for  the  whole  debt.^  If  the  ob- 
ligation is  given  by  the  partners  individually  and  not  by 
the  firm  name,  it  is  only  provable  against  their  individual 
estate,  although  the  consideration  passed  to  the  firm.* 
But  where  a  firm  uses  funds  belonging  to  an  estate  of 
which  one  partner  is  executor,  with  full  knowledge  of  its 
character,  it  is  liable  therefor,  and  the  beneficiaries  may 
prove  their  claim  either  against  the  firm,  or  against  the 
individual  estate  of  the  partner  who  was  executor.'* 
When  the  intention  of  the  contracting  parties  is  that  the 
firm  shall  be  bound,  and  the  obligation  is  within  the  scope 
of  the  partnership  business,  the  obligation  will  bind  the 
firm  in  whatever  form  it  may  be  made,  whether  signed  by 
the  partners  jointly,  or  with  the  firm  name,  or  by  one 
alone.  The  presumption  which  arises  from  the  form  of 
the  obligation,  that  the  creditor  elected  to  look  to  the 
partners  individually,  may  be  overcome  by  proof  that  no 
such  election  was  made.  It  may  be  shown  that  the  note 
of  an  individual  partner  was  taken  with  the  intention  of 
looking  to  the  firm  for  the  payment  of  the  debt.     Where 


'  Mead  v.  National  Bank  of  Fayetteville,  2  B.  R.  173;  a.  o.  6  Blatch.  180; 
«.  0. 1  L.  T.  B.  108;  in  re  Howard,  Cole  &  Co.  4  B.  R.  571 ;  s.  o.  2  L.  T.  B. 
161;  Emery  v.  Canal  Nat.  Bank,  7  B.  R.  217;  s.  o.  6  L.  T.  B.  419;  in  re 
Bradley.  2  Biss.  515;  in  re  Peter  Farnum,  6  Law  Rep.  21. 

*  In  re  Howard,  Cole  &  Co.  4  B.  R.  571 ;  s.  c.  2  L.  T.  B.  161 ;  in  re  Peter 
Famuro,  6  Law  Rep.  21. 

*  In  re  Bacyrns  Machine  Co.  5  B.  R  303;  in  re  Hagh  T.  Herrick,  13  B. 
R.  312. 

*  In  re  Webb  &  Co.  2  B.  R.  614;  s.  o.  2  L.  T.  B.  87;  in  re  Edmund  H. 
MiUer,  1  N.  Y.  Leg.  Obs.  38. 
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the  partners  sign  a  note  with  their  individual  names,  or 
one  draws  a  bill  and  the  other  accepts  it,  for  a  partnership 
object,  the  obligation  may  be  treated  for  all  purposes  as  a 
partnership  debt.^  If  a  party  takes  the  note  of  one  part- 
ner without  knowing  that  the  money  is  for  the  benefit  of 
the  firm,  he  can  not  prove  a  claim  against  the  firm  after 
he  has  obtained  judgment  on  the  note.*  A  joint  individ- 
ual bond  of  all  the  partners  is  not  a  claim  against  the 
partnership  estate.*  A  judgment  against  the  partners  in- 
dividually and  others  constitutes  a  several  debt  as  to  the 
partners  and  can  not  be  proved  against  the  firm.*  If  the 
separate  estate  of  one  partner  is  more  than  enough  to  pay 
his  separate  debts  at  the  amounts  proved,  as  they  stood  at 
the  time  of  the  adjudication  of  bankruptcy,  the  surplus  is 
to  be  added  to  the  partnership  estate,  and  applied  to  the 
payment  of  the  partnership  debts  before  paying  the  inter- 
est that  has  accrued  on  the  separate  debts  since  that 
time.*^  If  there  are  no  joint  assets,  the  partnership  cred- 
itors may  shave  pa?^  passu  with  the  individual  creditors.* 
If  the  firm  assets  are  merely  sufficient  to  pay  the  costs,  the 
rule  is  the  same  as  if  there  were  no  joint  assets,"  but  the 
costs  will  be  apportioned  to  each  estate.®  If  there  are  any 
joint  funds,  no  matter  how  small  the  joint  fund  may  be 
the  firm  creditors  can  not  share  in  the  individual  estates.* 
Where  only  one  creditor  has  proved  his  claim,  he  is 
entitled  to  be  paid  in  full,  if  there  are  funds  enough  for 
that  purpose ;  if  there  are  not  enough,  he  takes  the  whole.^^ 
If  a  surplus  remains  after  satisfying  all  the  debts  at  the 

'  In  re  Henry  Warren,  2  Ware,  822. 

•  In  re  Hugh  T.  Herrick,  13  B.  R.  312. 
Mn  re  E  P.  &  E.  M.  Tesson,  9  B.  R.  378. 

•  In  re  Hugh  T.  Herrick,  13  B.  R.  312. 

'  In  re  Berrin  et  al.  44  How.  Pr.  216;  b.  c.  6  Ben.  297. 

•  In  re  Collier,  Taylor  &  Co.  12  B.  R.  260. 
'  In  re  McEwen  &  Sons,  12  B.  R.  11. 

■  In  re  Elijah  E.  Smith,  13  B.  R.  500. 

•  In  re  Albert  Marwick,  2  Ware,  233 ;  in  re  Elijah  E.  Smith,  18  B.  JU. 
600. 

"  In  re  Haynes,  2  B.  R.  227  ;  s.  c.  1  L.  T.  B.  121 :  in  re  James^  2  B.R.  227  ; 
8.  C.  1  L.  T.  B.  121. 
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amount  as  proved,  it  should  he  applied  to  the  payment  of 
interest  to  be  computed  on  the  claims  from  the  date  of 
the  adjudication.^  What  disposition  shall  be  made  of  the 
balance  that  remains  after  the  payment  of  all  the  creditors 
who  have  proved  their  debts,  in  a  case  where  there  are 
names  of  creditors  placed  upon  the  schedule  who  have  not 
proved  their  debts,  can  scarcely  be  considered  as  a  settled 
question  yet.  Such  cases  are  rare,  and  the  authorities  are 
conflicting ;  some  holding  that  it  should  be  held  for  the 
unproved  claims,*  and  others  that  it  should  be  paid  to  the 
bankrupt.*  It  is  the  evident  intent  of  the  statute  that 
there  shall  be  further  dividends  only  when  additional 
assets  come  to  hand  (§  5093),  and  that  the  estate  must  be 
wonnd  up  and  settled  at  some  definite  period.  The  only 
persons  who  can  be  recognized  as  creditors  are  those  who 
have  proved  their  debts.  The  mere  statement  of  a  liability 
upon  the  schedule  does  not  make  any  person  a  technical 
creditor,  or  entitle  him  to  a  dividend.  It  would  seem, 
therefore,  that  when  all  the  claims  proved  are  paid  in  full, 
the  estate  stands  in  exactly  the  same  condition  as  if  all 
creditors  had  been  paid  in  full,  and  that  the  balance  which 
may  remain  belongs  to  the  bankrupt.  The  presumption 
is  that  the  unproved  claims  have  been  paid  in  full  previ- 
ously, although  the  bankrupt  may  have  forgotten  the  fact. 
In  order  to  obtain  the  balance,  the  bankrupt  must  file  a 
petition,  duly  verified,  setting  forth  his  reasons  for  believ- 
ing that  other  creditors  do  not  wish  to  prove  their  claims, 
and  asking  that  it  be  paid  to  him.  Before  such  payment 
is  made,  it  must  be  shown  that  the  creditors  have  had  due 
notice  of  the  proceedings  in  bankruptcy,  and  an  opportu- 
nity to  prove  their  claims.* 


*  In  re  R.  M.  &  S.  R.  Town,  8  B.  R.  40 ;  in  re  Edward  Hagan,  10  B.  R. 
383. 

'  In  re  Haynes,  2  B.  R.  227 ;  s.  c  1  L.  T.  B.  121 ;  in  re  James,  2  B.  R.  227 ; 
8.  c.  1  L.  T.  B.  121. 

*  In  re  Hoyt,  8  B.  R.  55 ;  Steeyens  v.  Earles,  25  Mich.  40. 

*  In  re  Hoyt,  3  B.  R.  55. 
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The  funds  deposited  with  the  register,  marshal,  and 
clerk  are  considered  in  all  cases  where  they  come  out  of 
the  bankrupt's  estate  as  a  part  of  the  estate,  and  the  as- 
signee is* charged  therewith,  and  is  not  allowed  for  any 
disbursement  therefrom,  except  upon  the  production  of 
proper  vouchers  fi'om  those  oflSicers  respectively,  given 
after  the  due  allowance  of  their  respective  bills.^  Ten 
days  before  the  day  fixed  for  the  consideration  of  the 
assignee's  final  account,  or  at  any  other  time  fixed  by  the. 
court  on  its  own  motion,  or  on  the  application  of  any  per- 
son interested,  the  clerk,  marshal,  and  register  must  file 
with  the  clerk  a  statement  of  fees,  including  prospective 
fees  for  final  distribution,  which  must  exhibit,  by  items, 
each  service  and  the  fee  charged  for  it,  and  the  amount 
received.  The  clerk  must  tax  each  fee-bill,  allowing  none 
but  such  as  are  provided  for  by  the  Rules,  which  taxation 
is  conclusive,  reserving  to  the  party  interested  exceptions 
to  the  report,  which  must  be  decided  by  the  court.  Any 
money  received  by  either  of  the  officers  mentioned  in 
excess  of  lawful  fees  or  compensation,  must  be  ordered 
by  the  judge  to  be  paid  into  court,  and  such  order  may 
be  enforced,  if  necessary,  by  attachment  as  for  contempt.* 
No  allowance  can  be  made  against  the  estate  of  the 
bankrupt  for  fees  of  attorneys,  solicitors,  or  counsel,  except 
when  necessarily  employed  by  the  assignee,  when  the  same 
may  be  allowed  as  a  disbursement.*  This  provision  applies 
to  both  voluntary  and  involuntary  cases.* 


'Rule  XXIX;  ADon.  1  B.  R.  123;    in  re  Sherwood,   1  B.  R.  344;   in  re 
Appold,  1  B.  R.  621 ;  a.  c.  6  Phila.  469;  s  c.  I  L.  T.  B.  83. 

*  Rule  XXX.         *  Rule  XXX.         *  In  re  R.  Frederick  Gies,  12  B.  R.  179. 
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An  attorney  for  a  voluntary  bankrupt  is  not  entitled 
to  any  priority  on  account  of  services  rendered  in  the  prep- 
aration of  the  petition  and  schedules,  for  he  is  neither  a 
clerk  nor  an  operative ;  and  the  costs,  fees,  and  expenses 
provided  for  in  the  act  are  those  incurred  by  and  due  to 
the  register,  clerk,  assignee,  and  marshal,  and  not  those 
due  to  the  bankrupt's  attorney  for  services  in  connection 
with  the  procedings.^  No  matter  how  meritorious  or 
necessary  the  services  may  have  been,  the  claim  stands  on 
the  same  footing  as  the  claim  of  any  other  creditor.*  He 
may,  however,  demand  and  receive  a  reasonable  compen- 
sation before  rendering  his  services,  and  the  payment  will 
be  valid.^  It  has  been  said  that  he  may  even  include 
compensation  for  services  already  rendered,*  but  this  is 
exceedingly  questionable.  It  has  been  decided  that  he 
can  not  take  a  mortgage  to  secure  the  payment  of  his 
fees,*^  but  it  is  difficult  to  see  upon  what  grounds  this  de- 
cision can  be  sustained.*  The  conveyance  is  not  a  prefer- 
ence, for  it  does  not  secure  a  pre-existing  debt.  Being 
founded  upon  a  present  consideration,  it  would  ordinarily 
be  valid.  There  is  only  one  objection  that  can  be  taken 
to  it.  The  only  ground  upon  which  it  can  possibly  be  set 
aside  is,  that  it  is  made  for  the  purpose  of  preventing  the 
property  from  coming  to  the  assignee.  But  this  objection 
will  not  lie  if  the  fee  is  proper  and  reasonable.''  If  it  is 
so  excessive  and  extravagant  as  to  manifest  a  recklessness 
and  indifference  in  regard  to  the  estate,  the  law  will  un- 

*  In  re  Heirschberg,  1  B.  R.  642;  s.  c.  2  Ben.  466;  in  re  New  Lamp  Chim- 
ney Co.  2  A.  L.  J.  343 ;  in  re  Hale  &  Wiggins,  5  Law  Rep.  403 ;  in  re  R. 
Frederick  Gies,  12  B.  R.  179;  contra,  in  re  Kennedy  et  al.  20  Pitts.  L.  J.  193. 

» In  re  Evans,  3  B.  R.  261 ;  in  re  Jaycox  &  Green,  7  B.  R.  140. 

•  In  re  Rosenfield,  2  B.  R.  117 ;  s.  c.  1  L.  T.  B.  100 ;  in  re  James  Thompson, 
13  B.  R.  300. 

*  In  re  Rosenfield,  2  B.  R.  117;  s.  c.  1  L.  T.  B.  100;  in  re  Sidle,  2B.  R. 
220. 

•  In  re  Evans,  3  B.  R.  261. 

•  In  reMallory,  4  B.  R.  153;  s.  c.  2  L.  T.  B.  130. 

*  In  re  Keefer,  4  BR.  389;  Floumey  v.  Newton,  8  Geo.  306;  Lyon  v. 
Marshall,  11  Barb.  241. 
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doubtedly  set  it  aside  as  being  the  result  of  a  fraudulent 
combination  between  the  bankrupt  and  his  attorney.* 
The  appearance  fee  of  twenty  dollars  is  not  allowable  in 
cases  of  voluntary  bankruptcy.* 

The  decisions  in  regard  to  an  allowance  for  disburse- 
ments in  cases  of  voluntary  bankruptcy  are  difficult  to 
understand  or  reconcile.  In  one  case  disbursements  to  the 
amount  of  $100  were  disallowed,  though  it  is  evident  that 
they  were  paid  to  the  officers  of  the  court  as  fees.*  In 
another  case  the  register  was  held  to  have  authority  to 
pass  an  order  to  allow  disbursements  for  such  fees.^  In 
the  last  case  it  was  decided  that  the  application  for  the 
allowance  must  be  made  to  the  court.^  It  is  not  clear  for 
what  fees  the  disbursements  were  made,  though  all  seem 
to  have  been  the  usual  advances  required  to  be  made  in 
cases  of  voluntary  bankruptcy. 

It  is  the  duty  of  the  bankrupt  to  see  that  his  property 
is  preserved  until  the  appointment  of  an  assignee,  and  if 
it  is  necessary  that  he  should  employ  other  persons  to 
assist  him,  it  is  just  that  they  should  receive  a  compensa- 
tion out  of  the  estate.  In  order  to  justify  the  allowance 
of  such  a  claim,  it  must  be  clearly  shown  that  the  alleged 
services  were  properly  and  necessarily  rendered  for  the 
purpose  of  benefiting  or  preserving  the  estate  in  the  in- 
terest of  the  general  creditor,  and  not  in  the  interest  of 
any  creditor  or  class  of  creditors ;  and  the  extent,  value, 
and  necessity  of  such  services  must  be  clearly  established.* 
If  there  is  no  satisfactory  proof  upon  which  the  court  can 
fix  and  allow  any  specific  sum  for  such  services,  the  peti- 


'  Triplet  v.  Hanley,  1  Dillon,  217. 

«  Gordon,  McMillan  &  Co.  v.  Bcott  &  Allen,  2  B.  R.  89;  b.  c.  1  L.  T.  B.  99. 

*  In  re  Heirschberg,  1  B.  R.642 ;  b.  c.  2  Ben.  466 ;  in  re  R.  Frederick  Qiea, 
12  B.  R.  179. 

*  In  re  Lane,  2  B.  R.  809 ;  8.  c.  8  Ben.  98. 

*  In  re  Rosenberg,  3  B.  R.  236 ;  s.  c.  8  Ben.  14 ;  in  re  New  Lamp  Chimney 
Co.  2  A.  L.  J.  343. 

*  In  re  Jaycoz  &  Qreen,   7  B.  R.  140. 
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tion  may  be  dismissed,  without  prejudice  to  any  subsequent 
application.^ 

The  assignee  is  entitled  to  be  allowed  all  the  ex- 
penses necessarily  incurred,  and  all  the  necessary  disburse- 
ments made  by  him  in  the  execution  of  his  trust  (§  5099). 
Hent  for  the  use  of  premises,  to  store  goods  of  the  bank- 
rupt, from  the  commencement  of  the  proceedings  in 
bankruptcy  until  the  time  when  he  surrenders  them,*  and 
expenses  incurred  in  putting  the  property  into  a  salable 
condition,*  or  in  publishing  the  notice  of  his  appointment, 
or  in  recording  the  assignment,  or  in  advertising  sales  of 
the  assets,  or  for  stationery  and  postage,*  or  in  the  custody 
of  the  property,^  are  all  allowed.  Compensation  for  the 
services  of  an  auctioneer  will  depend  entirely  upon  the 
custom  of  the  locality,  and  the  circumstances  of  each  case.* 

He  is  also  entitled  to  an  allowance  for  his  services  on 
all  moneys  received  and  paid  out  by  him ;  for  any  sum 
not  exceeding  one  thousand  dollars,  five  per  centum 
thereon ;  for  any  larger  sum,  not  exceeding  five  thousand 
dollars,  two  and  a  half  per  centum  on  the  excess  over 
one  thousand  dollars;  and  for  any  larger  sum,  one  per 
centum  on  the  excess  over  five  thousand  dollars  (§  5100). 
This  commission  can  be  calculated  but  once  upon  the 
amount  of  moneys  received  and  paid,  and  not  upon  both 
the  receipt  and  payment  thereof^  The  compensation  for 
receiving  and  paying  out  money  is  limited  to  this  commis- 
sion, graduated  according  to  the  amount.®  The  commission 
on  moneys  paid  out  can  only  be  allowed  on  the  amount  of 
debt  canceled,  and  not  on  the  amount  of  debt  proved.* 

•  In  re  Jaycox  &  Green,  7  B.  It  140. 

'  In  re  Laurie  et  al.  4  B.  R.  82;  b.  c.  Lowell,  404. 

•  Foster  et  al.  v.  Ames,  2  B.  R.  455;  s.  c.  Lowell,  313. 

•  In  re  Davenport,  3  B.  R.  77 ;  B.  c.  2  L.  T.  B.  186. 

•  In  re  Williams  2  B.  R.  229;  B.  c.  1  L.  T.  B.  113. 

'  In  re  Pegucs,  8  B.  R.  80;  b.  c.  2  L.  T.  B.  136;  in  re  Sweet  et  al.  0  B.  R. 
48. 

^  Rale  XXX.  •  In  re  Dean,  1  B.  R.  249 ;  b.  c.  1  L.  T.  B.  9. 

•  In  re  Davenport,  3  B.  R.  77 ;   8.  c.  2  L.  T.  B.  136. 
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Id  addition  to  his  commissions,  the  assignee  is  allowed 
the  following  fees,  to  wit : 

For  serving  or  sending  notices  to  creditors,  or  publish- 
ing the  same,  when  required  to  be  done  by  the  assignee, 
fifteen  cents,  which  includes  postage  and  stationery. 

For  each  hour  necessarily  employed  in  toaking  inven- 
tory or  supplemental  inventory  of  bankrupt's  property,  or 
verifying  marshal's  inventory,  one  dollar. 

For  each  folio  of  inventory  or  supplemental  inventory 
made  by  assignee,  twenty  cents. 

For  all  services  in  designating  the  exempt  property  of 
a  bankrupt,  and  filing  report  thereon,  five  dollars. 

For  attending  a  general  meeting  of  creditors,  three 
dollars. 

For  every  deed  for  real  estate  sold,  two  dollars. 

For  drawing  and  filing  each  monthly  report,  one  dol- 
lar. 

For  drawing  and  filing  each  quarterly  report,  not  ex- 
ceeding four,  unless  specially  allowed,  five  dollars. 

For  each  general  account,  submitted  to  a  creditors' 
meeting,  not  exceeding  two,  unless  specially  allowed,  ten 
dollars. 

For  all  services  in  paying  a  general  dividend,  or  exe- 
cuting an  order  of  final  distribution,  and  making  report 
thereon,  including  all  disbursements,  five  dollars ;  in  addi- 
tion, for  each  creditor  to  whom  a  dividend  is  paid,  twenty- 
five  cents. 

No  allowance  can  be  made  to  the  assignee  for  custody 
of  the  bankrupt's  property,  except  necessary  disburse- 
ments in  relation  thereto.  The  necessity  and  reasonable- 
ness of  disbursements  must  in  all  cases  be  passed  upon  by 
the  court.^ 

If  any  assignee  fails  or  neglects  to  well  and  faithfully 
discharge  his  duties  in  the  sale  or  disposition  of  property 


Rule  XXX. 
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he  forfeits  all  fees  and  emoluments  to  which  he  might  be 
entitled  in  connection  with  such  sale.  If  he  in  any  man- 
ner in  violation  of  his  duty  unfairly  or  wrongfully  sells  or 
disposes  of,  or  in  any  manner  fraudulently  or  corruptly 
combines,  conspires,  or  agrees  with  any  person  or  persons 
with  intent  to  unfairly  or  wrongfully  sell  or  dispose  of 
the  property  committed  to  his  charge,  upon  proof  thereof^ 
he  forfeits  all  fees  or  other  compensation  for  any  and  all 
services  in  connection  with  the  estate.^ 

K,  at  any  time,  there  is  not  in  his  hands  a  sufficient 
amount  of  money  to  defray  the  necessary  expenses  re- 
quired for  the  further  execution  of  his  trust,  he  is  not 
obliged  to  proceed  therein  until  the  necessary  funds  are 
advanced,  or  satisfactorily  secured  to  him  (§  5100).  The 
funds  must  be  advanced  by  the  party  for  whom  the 
services  are  to  be  performed.^ 

The  assignee  may  apply  to  the  court  in  the  first  in- 
stance for  authority  to  employ  professional  or  clerical 
assistance,  but  the  court  could  do  but  little  more  than 
grant  such  authority  in  general  terms,  leaving  the  instances 
in  which  such  assistance  may  be  employed  largely  to  the 
discretion  of  the  assignee,  as  emergencies  might  arise  mak- 
ing such  assistance  necessary.  Such  authority  the  as- 
signee possesses  without  such  an  order,  under  his  general 
powers,  subject,  however,  to  the  control  of  the  court. 
Such  power  must  be  used  by  him  cautiously,  and  in  the 
exercise  of  a  sound  discretion,  and  with  the  understanding 
that  any  abuse  of  it  will  be  corrected  by  the  court,  when 
applied  to  for  authority  to  charge  the  estate  for  such  as- 
sistance. No  general  rule  can  be  given,  defining  the  cir- 
cumstances under  which  and  the  extent  to  which  the  as- 
signee is  at  liberty  to  charge  the  assets  in  his  hands  for 
professional  and  clerical  services  in  the  execution  of  his 
trust.     This  must  be  left  to  be  decided  in  each  individual 


'  Act  of  June,  23  1874,  §  4. 

*  In  re  Hughes,  1  B.  R.  226;  B.  c.  2  Ben.  85 ;  8.  c.  1  L.  T.  B.  45. 
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case  according  to  its  peculiar  exigences.^  Fees  for  the 
assistance  of  an  attorney  are  not  allowed  without  the 
most  satisfactory  evidence  to  show  the  necessity  for  legal 
aid  on  the  part  of  the  assignee  and  the  actual  rendition 
of  the  services.*  As  a  general  rule,  no  charge  can  be 
allowed  for  professional  services  which  were  rendered 
prior  to  his  appointment ;  but,  under  special  circumstances, 
services  may  be  included  which  were  rendered  as  far  back 
as  the  time  of  the  filing  of  the  petition.* 

The  intention  of  the  statute  is  that  the  disbursements 
of  the  assignee  in  administering  the  estate  shall  be  sub- 
mitted to  the  creditors  at  a  general  meeting.  An  applica- 
tion for  an  allowance  for  expenses  and  for  disbursements 
for  clerical,  or  professional,  or  other  services,  should  ac- 
company his  report  submitted  at  such  a  meeting,  and  will 
not  in  general  be  allowed  in  any  other  way.*  It  should 
contain  a  brief  statement  of  the  circumstances  out  of  which 
the  necessity  for  the  disbursement  or  the  employment  of 
assistance  arose,  and  from  which  the  reasonableness  of 
the  amount  claimed  therefor  may  appear,  and  should  be 
verified.'^ 

All  accounts  of  assignees  are  to  be  referred,  as  of 
course,  to  the  register  for  audit,  unless  otherwise  specially 
ordered  by  the  court.*  The  register  has  the  power  to 
audit  and  pass  accounts  of  assignees  (§  4998),  to  take  evi- 
dence concerning  expenses  and  charges  against  the  bank- 
rupt's estate,  and  to  order  the  payment  of  the  salary  or 
wages  of  persons  in  the  employment  of  the  assignee.^ 
Consequently  he  may  hear  and  determine  such  an  ap- 
plication for  disbursements,  when  it  is  uncontested.®     The 

»  In  re  B.  B.  Noyee,  6  B.  R.  277. 

*  In  re  Davenport,  3  B.  R.  77;  b.  c.  8L.  T.  B.  136;  Rule  XXX;  in  re 
Priscilla  G.  Drake,  14  B.  R.  150. 

» In  re  N.  Y.  Mail  Steamship  Co.  2  B.  R.  554. 

*  In  re  Hubbell  &  Chappel,  9  B.  R.  523 ;  in  re  B.  B.  Noyes,  6  B.  R  277. 

*  In  re  B.  B.  Noyes,  6  B.  R.  277.  •  Rule  XIX. 
'  Rule  V. 

'  In  re  B.  B.  Noyes,  6  B.  R.  277  ;  in  re  Henry  H.  Stafford,  13  B.  R  878. 
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duty  enjoined  upon  the  register  is  to  audit,  not  simply 
to  adjudicate — to  hear  and  examine,  not  on  one  side 
only,  but  on  both  sides.  The  duty  is  not  only  judicial, 
but  ministerial,  administrative.  The  word  "  audit "  is 
never  applied  to  the  action  of  a  court.  It  implies 
executive  as  well  as  judicial  action.  If  the  act  of  audit- 
ing implied  only  judicial  action,  no  more  would  be  re- 
quired of  a  register  than  that  he  take  such  evidence  as 
the  parties  see  fit  to  submit,  and  pass  upon  the  same, 
basing  his  decision  upon  such  evidence  alone.  But  an 
auditing  officer  proceeds  to  examine  an  account  for  the 
purpose  of  ascertaining  in  any  way  he  may  be  able,  with- 
out regard  to  established  forms  or  technical  rules,  what 
sum  ought  in  fairness  to  be  allowed.  The  word,  as  used 
in  the  statute,  is  used  in  this  accepted  sense.  In  auditing 
an  account,  the  register  may  therefore  cross-examine  all 
witnesses  and  summon  such  other  witnesses  as  he  may 
deem  proper.^ 

There  are  some  disbursementa  made  after  the  filing  of 
the  petition  and  before  the  appointment  of  the  assignee, 
which  may  be  charged  against  the  estate,  and  are  entitled 
to  be  paid  in  full  out  of  the  assets.  The  title  of  the  as- 
signee relates  back  to  the  commencement  of  the  proceed- 
i*dgs,and  he  is  the  debtor  by  relation  for  all  such  expenses.* 
Bent  for  the  use  of  premises  to  store  goods  belonging  to 
the  estate,^  and  the  charges  for  keeping  cattle,*  are  in- 
stances of  such  disbursements.  Advances  and  expendi- 
tures made  to  discharge  liens  and  preserve  and  benefit  the 
estate,  by  a  party  whose  relation  to  the  property  justified 
such  advances  and  expenditures,  are  an  equitable  claim 
and  lien  upon  the  estate.*    It  has  even  been  held  that  the 

*  In  re  John  J.  Staff,  48  How.  Pr.  110;  s.  o.  6  Ben.  674. 

*  In  re  Fortune,  2  B.  R.  662:  e.  o.  Lowell,  806. 

'  In  re  Laurie  et  al.  4  B.  R.  82 :  s.  o.  Lowell,  404 ;  in  re  Merrifield,  8  B.  R. 
98 ;  Walker  y.  Barton,  8  B.  R.  205 ;  in  re  Walton,  1  B.  R.  567. 

*  In  re  J.  C.  Mitchell,  8  B.  R.  47. 

*  In  re  Gregg,  8  B.  R.  629 ;  8.  o.  1  L.  T.  B.  298. 
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bankrupt  court,  in  the  exercise  of  its  equitable  jurisdic- 
tion, may  require  the  assignee  to  pay  such  charges  as  ap- 
pear to  have  benefited  the  estate  in  his  hands,  though 
incurred  before  the  petition  was  filed,  upon  the  gronud 
that  he  received  the  benefit  and  should  sustain  the  bur- 
den.^ 

The  marshal  serves  the  court  of  bankruptcy  as  a  mes- 
senger. The  statute  and  the  rules  designate  the  fees  ap- 
pertaining to  the  office,  and  he  can  not  claim  fees  other 
than  those  thus  designated  for  services  rendered  under  the 
statute.  The  marshal  is  entitled  to  the  same  fees  as  are 
allowed  for  similar  service  by  section  eight  hundred  and 
twenty-nine  of  the  Revised  Statutes,  as  modified  by  section 
five  thousand  one  hundred  and  twenty-six,  including  addi- 
tional fees  allowed  by  the  latter  section  for  distinct  serv- 
ices.* 

These  fees  are:  1st, for  service  of  warrant, two  dollars 
(§  5126).  The  warrant  provided  for  in  this  clause  is  the 
warrant  issued  in  a  voluntary  or  an  involuntary  case,  and 
perhaps  also  the  provisional  warrant.  The  marshal  may 
also  charge  his  actual  expenses  incurred  in  traveling  and 
these  must  be  equitably  apportioned  among  all  the  cases 
attended  to  at  the  same  time.*  2d,  for  all  necessary  travel, 
at  the  rate  of  five  cents  a  mile,  each  way  (§  5126).  Mileage 
may  be  charged  for  serving  the  order  to  show  cause,  the  in- 
junction and  the  adjudication.  The  travel  must  be  necessary 
travel.  The  language  of  the  statute  precludes  all  construct- 
ive mileage  whatsoever.  The  distance  by  the  nearest  trav- 
eled route  from  the  place  of  service  to  the  place  of  return 
is  the  necessary  travel  meant  by  the  statute.  The  place  of 
service  should  be  stated  in  the  return,  in  order  that  the  cor- 
rectness of  the  mileage  charged  may  appear  on  its  face. 
If  the  marshal  has  two  or  more  processes  in  his  hands  at 
the   same  time,  and   in  the   same  matter  or  proceeding, 


>  In  re  Fortune,  2  B.  R.  662;  s.  c.  Lowell,  306;  in  re  Nounnan  &  Co.  6  B. 
R.  579;  8.  c.  4  L.  T.  B.  228. 

«  Rule  XXX.  '  In  re  Donahue  et  al.  8  B.  R.  458. 


COSTS.  257 

which  may  be  served  at  the  same  time  and  place,  he  can 
charge  mileage  but  once.  If  the  service  of  any  one  of 
such  processes  makes  additional  travel  necessary,  he  may 
charge  for  such  additional  travel,  but  no  more.^  He  may 
charge  for  mileage  although  the  process  is  sent  by  mail  to 
a  deputy  at  the  place  of  service  and  returned  in  the  same 
manner.^  No  charge  for  constructive  mileage  can  be  made 
when  the  notices  for  creditors  are  served  by  mail.*  3(1,  for 
each  written  note  to  a  creditor  named  in  the  schedule,  ten 
cents  (§  5126).  A  charge  of  ten  cents  per  folio  for  each 
notice  can  not  be  made  on  the  ground  that  it  is  a  copy. 
The  notices  are  not  copies;  each  is  an  originaL*  The 
amount  paid  for  printing  them  may  be  allowed  as  neces- 
sary expenses.*  4th,  for  custody  of  property,  publication 
of  notices,  and  other  services,  his  actual  and  necessary  ex- 
penses, upon  returning  the  same  in  specific  items,  and 
making  oath  that  they  have  been  actually  incurred  and 
paid  by  him,  and  are  just  and  reasonable,  the  same  to  be 
taxed  or  adjusted  by  the  court;  and  the  oath  of  the 
messenger  is  not  conclusive  as  to  the  necessity  of  such  ex- 
penses (§  5126).  This  provision  relates  exclusively  to 
disbursements  of  money  by  the  marshal  in  the  manner 
and  for  the  purposes  named;  in  all  other  respects,  his 
official  return  is  prima  facie  sufficient.  Mileage  may 
therefore  be  allowed  without  an  affidavit  that  it  was 
necessary  and  actually  performed.*  The  word  expenses 
implies  an  expenditure  or  payment,  and  nothing  can  be 
allowed  as  expenses  which  is  not  shown  affirmatively  to 
have  been  necessary,  and  just  and  reasonable  in  amount, 
and  to  have  been  actually  paid.     The  sum  actually  paid 


*  In  re  Donahue  et  al.  8  B.  R.  433 ;  contra,  in  re  Talbot,  2  B.  R.  230 ;  s.  c. 
2  L.  T.  B.  15. 

'  In  re  Donahue  et  al.  8  B.  R  453 ;  in  re  Anon.  4  C.  L.  N.  210. 

*  In  re  A.  Alexander,  3  B.  R.  (quarto),  20. 

*  In  re  Dean,  1  B.  R.  249;  s.  c.  1  L.  T.  B.  9. 

*  In  re  Talbot,  2  B.  R.  280;  s.  c.  2  L.  T.  B.  15. 

*  In  re  Donahue  et  al.  8  B.  R  453. 

17 
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^  keeper  or  keepers  to  watch  property  in  custody,  not  ex- 
ceeding $2.50  a  day,  may  be  taxed  and  allowed  by  the 
court  upon  satisfactory  proof  that  a  prudent  precaution 
in  regard  to  all  concerned  in  the  property  justified  the 
marshal  in  placing  a  keeper  over  it,  that  the  keeper  actu- 
ally continued  in  charge  of  it  for  the  time  specified,  and 
that  the  sum  charged  therefor  is  reasonable  for  the  serv- 
ices, and  has  been  actually  paid  by  the  marshal,^  but  the 
entire  amount  can  not  exceed  $2.50  a  day.  At  the  rate  of 
$2.50  a  day,  the  marshal  can  only  be  allowed  for  one 
keeper.*  A  keeper  may  be  appointed,  although  the  goods 
might  be  safely  stored.*  Postage,  envelopes,  and  costs  of 
advertising  the  notices  are  always  allowed.*  The  expense 
of  procuring  copies  of  the  advertisements  and  making 
affidavit  to  the  return  are  taxable.  There  is  no  fee  for 
attendance.*  The  marshal  is  also  entitled  to  one  dollar 
for  each  hour  necessarily  employed  in  making  an  inven- 
tory of  the  bankrupt's  property,  and  twenty  cents  for  each 
folio  of  the  inventory.  He  is  entitled  to  one  dollar  per 
hour  for  the  time  of  persons  whom  he  employs  to  take  an 
inventory.*  But  .if  a  keep'er  is  employed  in  taking  an  in- 
ventoiy,  and  is  entitled  to  be  paid  therefor,  his  allowance 
as  keeper  must  be  diminished  proportionately.*^  The  mar- 
shal is  not  entitled  to  any  allowance  for  the  time  spent 
with  the  assignee  in  verifying  the  inventory,  but  may 
charge  at  the  rate  of  ten  cents  per  folio  for  a  copy  of  the 
inventory  furnished  to  the  assignee.®  He  is  also  allowed 
one  dollar  for  each  hour  actually  and  necessarily  employed 
in  personal   attention   in   taking  care  of  the  bankrupt's 


^  In  re  LowenBtein  et  al.  3  B.  R.  269  ;  s.  c.  8  Ben.  422 ;  in  re  Eugene  Coin- 
stock,  9  B.  R.  88. 

'  In  re  Johnston  &  Hall,  12  B.  R.  345. 

*  In  re  Hare,  48  How.  Pr.  86. 

*  In  re  Dean,  1  B.  R.  249 ;  s.  c.  1  L.  T.  B.  9. 

*  In  re  Talbot,  2  B.  R.  280 ;  s.  c.  2  L.  T.  B.  15. 

*  In  re  Johnston  &  Hall,  12  B.  R.  845. 
'  In  re  Johnston  &  Hall,  12  B.  R  345. 
'  In  re  Johnston  &  Hall,  12  B.  R.  845. 
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property,^  but  this  allowance  can  only  be  made  when  he 
in  person  actually  and  necessarily  gives  his  personal  atten- 
tion to  the  property,  and  does  not  cover  personal  attention 
by  a  deputy.*  No  other  allowance  can  be  made  for  the 
-custody  of  property  except  for  actual  disbursements.*  The 
marshal  can  not  charge  a  commission  on  the  value  of 
property  for  its  custody.*  The  marshal  is  entitled  to  an 
allowance  of  two  per  cent,  on  all  money  disbursed  by 
him.*^  The  requirement  that  the  return  shall  be  accompa- 
nied by  vouchers  whenever  practicable  is  in  addition  to 
the  requirements  of  the  statutes.*  Whenever  vouchers 
are  omitted,  the  marshal  must  in  his  return  state  the  rea- 
sons for  such  omission,  or  produce  testimony  for  that  pur- 
pose, so  that  the  court  may  judge  of  the  practicability  of 
his  obtaining  vouchers.*^ 

The  clerk  may  charge  the  fees  allowed  by  section  eight 
hundred  and  twenty-eight,  for  services  required  by  the 
bankrupt  law,  and  not  otherwise  provided  for.®  His  fees 
are  regulated  by  that  statute  and  by  the  rules  (§  5124). 
He  is  entitled  to  charge  ten  cents  for  filing  each  paper  and 
making  an  entry  thereof  in  the  docket,  and  fifteen  cents 
for  making  an  entry  upon  the  paper  itself,  of  the  day  and 
hour  of  the  filing.  This  entry  must  be  made  for  every 
paper  filed  with  him,  which  has  not  been  previously  filed 
with  the  register,  and  so  indorsed  by  him.*  Every  writ- 
ing which  relates  to  one  particular  subject  is  such  a  paper, 
no  matter  of  how  many  sheets  it  is  composed.  Thus,  the 
petition  is  one  paper;  Form  No.  4,  another ;  Form  No.  5, 
another,  and  so  on.^®     For  all  processes  issued  by  him,  he 


'  Rule  XXX.  '  In  re  Johnston  &  Hall,  12  B.  R  845. 

"  Rule  XXX.  *  In  re  Johnston  &  Hall,  13  B.  R.  846. 

*  In  re  Johnston  &  Hall,  12  B.  R.  345. 

*  In  re  Donahue  et  al.  8  B.  R.  458. 

^  In  re  Eugene  Comstock,  9  B.  R.  88. 

•  In  re  Talbot,  2  B.  R.  280;  s.  c.  2  L.  T.  B.  15;  in  re  A.  Alexander,  8  B. 
B.  (quarto),  20. 

•  Rule  f.  "  In  re  Dean,  1  B.  R.  249;  s.  c.  1  L.  T.  B.  9. 
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may  charge  one  dollar.  This  includes  the  warrant.^  It 
has  been  decided  that  Form  No,  45  is  embraced  by  it ;  *^ 
but  this  form  is  a  subpoena  rather  than  a  writ,  and  the 
proper  fee  appears  to  be  twenty-five  cents  instead  of  one 
dollar.  He  is  entitled  to  this  fee,  although  he  delivers  the 
blanks,  with  his  signature  and  the  seal  of  the  court  at- 
tached, to  the  register,  who  fills  them  up  and  sends  them 
out.  For  recording  the  assignment  in  those  districts  where 
it  is  recorded,  his  fee  is  fifteen  cents  per  folio.  For  each 
notice  required  to  be  sent  by  mail,  when  signed  by  him^ 
he  can  charge  fifteen  cents.*  For  every  copy  of  any  paper 
in  proceedings  in  bankruptcy,  his  fee  is  ten  cents  per  folio. 
The  charge  for  the  order  of  reference,*  certificate  of  dis- 
charge, and  copy  of  the  assignment,  should  be  regulated 
by  these  rates.* 

For  entering  memoranda  or  minutes  of  the  register^ 
his  fee  is  ten  cents  for  each  folio.  For  sending  notices  by 
mail  to  creditors,  his  fee  is  fifteen  cents  for  each  notica. 
For  inserting  notice  in  newspaper,  his  fee  is  fifty  cents^ 
but  the  necessary  cost  of  advertising  must  be  paid  as  an 
expense  of  the  estate.  For  taxing  costs  in  each  case,  his 
fee  is  one  dollar,  and  in*  addition  to  that,  ten  cents  for  each 
folio  of  the  taxed  bill.* 

The  register  is  entitled  to  five  dollars  .for  filing  and 
entry  of  the  general  order  of  reference,  and  for  office  rent^ 
stationery,  and  other  incidental  expenses  of  proceedings^ 
conducted  in  the  usual  office  of  the  register,  to  be  allowed 
once  only  in  any  cause.*^ 

When  the  proceedings  are  not  conducted  in  the  usual 
office  of  the  register,  but  in  some  other  city  or  town,  he  is. 
allowed  for  each  day  employed  in  going,  attending,  and 


•  Id  re  A.  Alexander,  3  B.  R.  (qaarto),  20. 

•  In  re  Dean,  1  B.  R.  249;  s.  c,  1  L.  T.  B.  9. 

•  Rule  XXX.  «  Form  No.  4. 

•  In  re  Dean,  1  B.  R.  249;  s.  c.  1  L.  T.  B.  9;  in  re  A.  Alexander,  3  B.  R. 
(quarto),  20. 

•  Rule  XXX.  '  Rule  XXX. 
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returning,  five  dollars,  and  traveling  and  incidental  ex- 
penses of  himself  and  of  any  clerk  or  other  officer  attend- 
ing him.  These  expenses  and  fees  must  be  apportioned 
among  the  cases  by  the  judge.^ 

Every  register  must  keep  an  accurate  account  of  his 
traveling  and  incidental  expenses,  and  those  of  any  clerk 
or  other  officer  attending  him  in  the  performance  of  his 
duties  in  any  case  or  number  of  cases  which  may  be  re- 
ferred to  him;  and  make  return  of  the  same  under  oath, 
with  proper  vouchers,  when  vouchers  can  be  procured,  on 
the  first  Tuesday  in  each  month.* 

For  each  day's  service  while  actually  employed  under 
a  special  order  of  the  court,  he  is  entitled  to  a  sum  to  be 
allowed  by  the  court,  not  exceeding  five  dollars. 

But  only  one  'per  diem  allowance  can  be  made  for  a 
single  day,  and  no  duplication  of  such  allowances  can  be 
made  for  different  cases  on  the  same  day.  No  other  allow- 
ance can  be  made  for  clerk  hire  except  as  above  stated.^ 

The  construction  of  this  provision  depends  entirely 
upon  the  meaning  of  the  term  .special  order.  The  proper 
meaning  seems  to  be,  an  order  directing  him  to  perform 
services  not  in  the  course  of  his  general  duties.  The  order 
of  reference*  merely  directs  him  to  perform  the  duties 
which  the  statute  imposes  upon  him,  and  is  not  such  a 
special  order.*^  He  is  entitled  to  this  allowance  while  act- 
ing under  a  special  order  to  examine  the  papers  and  report 
upon  their  regularity,*  or  to  take  charge  of  the  bankrupt's 
property  and  superintend  sales  thereof,*^  or  to  perform  any 
other  service  specially  required  of  him  by  the  court. 

For  every  affidavit  to  any  petition,  schedule  or  other 
proceeding  in  bankruptcy,  except  proof  of  debt  by  a  cred- 

»  Rule  XXX.  »  Rule  XIL  »  Rule  XXX. 

*  Form  No.  4. 

^  In  re  Bellamy,  1  B.  R.  118;  8.  c.  1  Ben.  474;  in  re  Dean,  1  B.  R.  249; 
tf.  c.  1  L.  T.  B.  9. 

•  In  re  J.  H.  Robinson,  1  B.  R  285 ;  8.  c.  2  Bon.  145 ;  s.  c.  1  L.  T.  B.  25. 

» In  reLoder  Brothers,  2B.  R.  517;  8.  c.  8  Ben.  211 ;  s.  c.  1  L.  T.  B.  169. 
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itor  or  his  agent,  lie  is  allowed  twenty-five  cents  for  each- 
oath  and  certifying  the  same.^ 

His  fee  for  taking  depositions,  including  proofs  of 
debts,  and  examination  of  bankrupt  or  his  wife,  twenty 
cents  for  each  folio,  and  twenty-five  cents  for  certifying 
proof  of  debt  as  satisfactory.* 

He  is  also  allowed  ten  cents  for  every  summons  or  sub- 
poena requiring  the  attendance  of  a  bankrupt,  a  bank- 
rupt's wife,  or  a  witness  for  examination,  for  each  person 
summoned.* 

His  fee  for  examining  petition  and  schedules,  and  cer- 
tifying to  their  correctness,  is  three  dollars.  He  is  enti- 
tled to  two  dollars  for  eveiy  warrant  in  bankruptcy,  or 
other  process,  issued  and  directed  to  the  marshal,  not  in- 
cluding warrants  for  payment  of  money  or  anything  other 
than  process.*  He  can  not  make  any  extra  charge  for  the 
list  of  creditors  inserted  in  it,  for  this  is  a  part  of  the  war- 
rant itself.*  He  is  also  entitled  to  the  same  fee  for  a  sup- 
plemental warrant.* 

For  each  day  in  which  a  general  meeting  of  creditors 
is  held,  and  attending  same,  he  is  allowed  three  dollars.*"^ 

The  meeting  is  one  to  which  all  the  creditors  are  sum- 
moned. An  attendance  for  the  purpose  of  conducting  an 
examination  is  not  a  meeting,®  neither  is  the  appearance  of 
creditors  to  show  cause  against  the  granting  of  a  dis- 
charge.^ It  has,  however,  been  held,  that  three  dollars 
may  be  charged  for  the  day  on  which  the  bankrupt  first 
attends  before  the  register.^^  The  allowance  is  for  the  day,, 
and  not  for  the  meeting.  It  has  accordingly  been  held 
that  where  two  meetings  are  held  in  the  same  case  on  one 


'  Rule  XXX.  •  Rule  XXX. 

'  Rule  XXX.  •  Rule  XXX. 

•  In  re  J.  II.  Robinson,  1  B.  R.  285 ;  8.  c.  2  Ben.  145 ;  a.  c.  1  L.  T.  B.  25. 

•  In  re  J.  II.  Robinson,  1  B.  R.  285 ;  s.  c.  2  Ben.  145 ;  8.  c.  1  L.  T.  B.  25. 
'  Rule  XXX.  ■  In.  re  Micintire,  1  B.  R.  11 ;  s.  c.  1  Ban.  277. 

•  In  re  Dean,  1  B.  R.  249;  8.  c.  1  L.  T.  B.  9. 
'"  In  re  Sherwood,  1  B.  R,  344. 
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day,  the  charge  can  only  be  three  dollars.^  This  fee  can 
not  be  increased  by  means  of  an  order  designed  to  be 
special.* 

His  fee  for  notification  to  assignee  of  his  appointment 
is  fifty  cents.*  The  fee  allowed  for  an  assignment  of  bank- 
rupt's effects  is  one  dollar.*  He  is  entitled  to  one  dollar 
for  every  bond  with  sureties.*^  The  approval  of  the  as- 
signee's bond  entitles  him  to  this  allowance.*  For  every 
application  for  a  general  meeting  of  creditors,  he  is  entitled 
to  one  dollar.''  This  fee  is  limited  to  the  application,  and 
when  two  meetings  are  called  upon  one  application,  only 
fifty  cents  can  be  charged.®  The  register  is  entitled  to  this 
allowance  whenever  he  orders  the  creditors  to  meet.^  It 
has  been  decided  that  there  is  no  application  for  the  first 
meeting,  and  that  this  fee  can  not  be  allowed  for  calling  it.^*^ 
He  is  not  entitled  to  the  fee  for  making  an  order  for  an 
examination,"  or  an  order  to  show  cause  against  the  grant- 
ing of  a  discharge.^*  For  copies  of  depositions  and  other 
papers,  he  is  allowed  ten  cents  each  folio.^^  His  fee  for 
each  notice  which  the  register  may  be  required  to  send  to 
or  serve  on  any  creditor,  which  includes  for  postage  and 
stationery,  is  fifteen  cents.^*  He  is  entitled  to  the  same 
mileage  in  making  personal  service,  when  necessary,  as  is 
allowed  by  law  to  the  marshal.**  For  inserting  notice  in 
newspaper  when  required,  he  is  allowed  fifty  cents,  and 
the  costs  of  advertising  are  allowed  as  part  of  the  expenses 
of  the  estate.**     His  fee  for  each  order  for  a  general  divi- 

'  In  re  J.  H.  Robinson,  1  B.  R.  2^5 ;  b.  c.  2  Ben.  Uo ;  s.  c.  1  L.  T.  B.  25; 
in  re  Dean,  1  B.  R.  249  ;  s.  c.  1  L.  T.  B.  9. 

»  In  re  Alexander,  3  B.  R.  (quarto),  20. 

•  Rule  XXX.  *  Rule  XXX.  *  Rule  XXX. 

•  In  re  Dean,  1  B.  R  249 ;  s.  c  1  L.  T.  B.  9.  '  Rule  XXX. 

•  In  re  J.  H.  Robinson,  1  B.  R.  285 ;  8.  c.  2  Ben.  145 ;  s.  c.  1  L.  T.  B.  25. 

•  In  re  Dean,  1  B.  R.  349 ;  a.  c.  1  L.  T.  B.  9. 

»•  In  re  J.  H.  Robinson,  1  B.  R.  285 ;  s.  c.  2  Ben.  145 ;  a.  c.  1  L.  T.  B.  25. 

"  In  re  Macintire,  1  B.  R.  11;  s.  c.  3  Ben.  277. 

'•  In  re  J.  H.  Robinson,  1  B.  R.  285 ;  a.  c.  2  Ben.  145 ;  B.  c.  1  L.  T.  B.  25. 

•»  Rule  XXX.  "  Rule  XXX. 

»»  Rule  XXX.  *•  Rule  XXX. 
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dend  is  three  dollars.^     The  order  for  a  dividend  is  that 
which  is  made  by  the  creditors  or  the  assignee  at  a  regu- 
lar meeting.     He  is  allowed  three  dollars  for  computation 
of  dividends,  and  ten  cents  in  addition  thereto  for  each 
creditor.^    For   every  judicial  order  made  by  a  register, 
necessary  or  proper  to  be  made  by  him,  and  not  herein 
otherwise  specially  provided  for,  and  not  including  mat- 
ters merely  ministerial,  he  is  entitled  to  one  dollar.*     His 
fee  for  eveiy  discharge,  where  there  is  no  opposition,  is 
two  dollars.*     He  is  allowed  one  dollar  for  auditing  the 
accounts  of  assignees,  and  one  dollar  for  each  additional 
hour   necessarily   employed  therein  after  the  first  hour.* 
His  fee  is  one  dollar  for  every  certificate  of  question  to 
the  district  court  or  judge,  under  sections  five  thousand 
and  nine,  and  five  thousand  and  ten  of  the  Revised  Stat- 
utes, and  twenty  cents  for  each  folio  in  such  certificate.* 
His  fee  for  each  folio  of  memorandum  sent  to  the  clerk  is 
ten  cents."^    He  is  also  allowed  ten  cents  for  countersign- 
ing check  of  assignee.®    For  filing  every  paper  not  previ- 
ously filed  by  the  clerk,  and  marking  and  identifying  every 
exhibit,  he  is  entitled  to  ten  cents.^ 

The  fees  of  the  officers  are  entitled  to  priority  in  all 
cases  where  there  are  funds  (§  5101).  The  fees  of  the 
register,  marshal  and  clerk  must  be  paid  or  secured  in  all 
cases  before  they  can  be  compelled  to  perform  the  services 
required  of  them.^®  It  is  further  provided  that  the  fees  of 
the  register  shall  have  priority  of  payment  over  all  other 
claims  out  of  the  estate,  and  before  a  warrant  issues  the 
petitioner  must  deposit  with  the  clerk  of  the  court  fifty 
dollars  as  security  for  the  payment  thereof.  The  petition 
may  be  filed  even  though  the  deposit  is  not  made.  The 
deposit  is  merely  an  act  preliminary  to  the  issuing  of  the 

•  Rule  XXX.  »  Rule  XXX.  ■  Rule  XXX. 

*  Rule  XXX.  •  Rule  XXX.  •  Rule  XXX. 
'  Rule  XXX  •  Rule  XXX.  »  Rule  XXX. 
"  Rule  XXX. 
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waiTant.^  This  deposit  must  be  delivered  by  the  clerk 
to  the  re2:ister  to  whom  the  case  is  referred.^  If  there  are 
not  suflScient  assets  for  the  payment  of  the  fees,  the  per- 
son upon  whose  petition  the  warrant  is  issued  must  pay 
the  same,  and  the  court  may  issue  an  execution  against 
him  to  compel  payment  to  the  register  (§  5124). 

The  enumeration  of  the  fees  in  the  statute  does  not 
prevent  the  justices  of  the  Supreme  Court  from  prescrib- 
ing a  tariff  of  fees  for  all  other  services  of  the  oflScera  of 
courts  of  bankruptcy,  or  from  reducing  the  fees  prescribed 
in  sections  5124,  5125  and  512(i,  in  classes  of  cases  to  be 
named  in  their  rules  and  orders  (§  5127).  They  have  the 
power  to  regulate  the  fees  payable,  and  the  charges  and 
costs  to  be  allowed,  with  respect  to  all  proceedings  in 
bankruptcy,  not  exceeding  the  rate  of  fees  now  allowed 
by  law  for  similar  services  in  other  proceedings  (§  4990). 
But  they  must  not  in  any  case  exceed  the  rate  now  allowed 
for  similar  services.* 


*  In  re  C  H.  PrestOD,  6  B.  R  545. 

•  Rule  XXX. 

■  In  re  Dean,  1  B.  R.  249 ;  s.  o.  1  L.  T.  B.  9. 
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DISCnAKGE. 

If  no  debts  have  been  proved,  or  if  no  assets  have 
come  to  the  hands  of  the  assignee,  the  bankrupt  may 
apply  for  a  discharge  at  any  time  after  the  expiration  of 
sixty  days  from  the  adjudication  of  bankruptcy,  and  be- 
fore the  final  disposition  of  the  cause.^  The  time  is  to  be 
computed  from  the  date  of  the  adjudication,  and  not  from 
the  time  of  the  commencement  of  proceedings  in  bank- 
ruptcy.^ 

The  construction  given  to  the  phrase,  no  assets,  is  that 
no  money  has  been  received  or  paid  out  by  the  assignee, 
on  account  of  the  estate.^  Neither  an  outstanding  claim,* 
nor  an  uncollected  note,*^  nor  certificates  of  stock,*  upon 
which  nothing  has  been  realized  up  to  the  time  of  the 
application,  constitute  assets  within  the  meaning  of  this 
provision  of  the  statute,  although  the  assignee  may  have 
reason  to  believe  that  he  will,  at  some  future  time,  be  able 
to  realize  something  out  of  them. 

Where  both  debts  have  been  proved,  and  assets  have 
come  to  the  hands  of  the  assignee,  the  application  can  not 
be  made  until  after  the  expiration  of  six  months  from  the 
date  of  the  adjudication.^ 

The  computation  of  the  time  must,  in  all  cases,  be  so 
made  as  to  exclude  the  day  of  the  adjudication  of  bank- 

'  Act  of  July  26,  1876. 

^  %n  re  Bodenheim  et  al.  2  B.  R  419 ;  a.  c.  2  L.  T.  B.  64. 

*  In  re  Dodge,  1  B.  R.  435  ;  a.  c.  2  Ben.  847. 

*  In  re  Hughes,  1  B.  R.  226 ;  a.  c.  2  Ben.  85 ;  s.  c.  1  L.  T.  B.  45. 

*  In  re  Dodge,  1  B  R.  435  ;  a.  c.  2  Ben.  347. 

*  In  re  Solis,  3  B.  R.  761 ;  a.  c.  4  Ben.  143. 

'  In  re  Bodenheim  et  al.  2  B.  R.  419;  a.  o.  2  L.  T.  B.  64. 
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ruptcy,  and  include  the  day  when  the  application  can  or 
should  be  made,  according  to  the  phraseology  of  the  stat- 
ute, unless  this  last  day  falls  on  a  Sunday,  Christmas  day, 
or  on  any  day  appointed  by  the  President  of  the  United 
States  as  a  day  of  public  fast  or  thanksgiving,  or  on  the 
Fourth  of  Jnly,  in  which  case  the  time  must  be  reckoned 
exclusive  of  that  day  also  (§  5013). 

An  involuntary,  as  well  as  a  voluntary,  banknipt  may 
apply  for  a  discharge.^  The  application  must  be  by  a  pe- 
tition in  the  prescribed  form,*  addressed  to  the  judge,  and 
properly  entitled  in  the  cause.  It  should  state  the  day 
on  which  the  petitioner  was  adjudged  bankrupt,  and  the 
date  on  which  it  is  filed.  If  it  is  made  within  six  months 
from  the  date  of  the  adjudication  of  bankruptcy,  it  must 
allege  either  that  no  debts  have  been  proved,  or  that  no 
assets  have  come  to  the  hands  of  the  assignee.  A  mem- 
ber of  a  firm  need  not  pray  for  a  discharge  from  his  part- 
nership debts  in  precise  words,  for  if  he  asks  for  a 
discharge  from  all  his  provable  debts,  he  virtually  prays 
for  a  discharge  from  his  partnership  debts.*  The  petition 
must  be  signed  by  the  petitioner,  but  need  not  be  sworn 
to.  When  it  is  sworn  to,  the  aflSdavit  is  usually  according 
to  the  form  appended  to  the  petition  in  involuntary  bank- 
ruptcy. The  general  practice  is  to  file  the  petition  in 
court.*  In  some  districts  it  is  referred  to  the  register,  but 
generally  it  is  retained  in  court.  At  the  time  of  filing  the 
petition  the  bankrupt  must  deposit  money  enough  to 
secure  the  costs  of  serving  the  notices  upon  the  creditors. 
A  list  of  all  creditors  who  have  proved  their  debts  must 
also  be  obtained  from  the  assignee  or  register,  and  filed 
with  the  petition.  If  the  assignee  refuses  to  furnish  such 
list,  the  register,  upon  the  application  of  the  bankrupt. 


» In  re  8.  D.  Clark,  3  B.  R.  16 ;  8.  c.  2  Diss.  73 ;  in  re  Bunster,  5  B.  R.  82 ; 
8.  c.  41  How.  Pr.  400 ;  8.  c.  5  Ben.  242. 

""  Form  No.  51.  'In  re  Wm.  H.  Pierson,  10  B.  R.  107. 

*  In  re  Bellamy,  1  B.  R.  113;  e.  c.  1  Ben.  474, 
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has  the  power  to  pass  an  order  directing  him  to  make   it 
out  and  deliver  it  to  the  bankrupt.^ 

The  court,  as  soon  as  it  finds  that  the  application  is 
properly  filed,  orders  notice  to  be  given  by  mail  to  all 
creditors  who  have  proved  their  debts,  and  by  publica- 
tion, at  least  once  a  week,  in  such  newspapers  as  may  be 
designated,  due  regard  being  had  to  the  general  circula- 
tion of  the  same  in  the  district,  or  in  that  portion  of  the 
district  in  which  the  bankrupt  and  his  creditors  reside, 
to  appear  upon  a  certain  day,  appointed  for  that  purpose, 
and  show  cause  why  a  discharge  shall  not  be  granted  to 
the  bankrupt  (§  5109). 

The  order  to  show  cause  must  be  in  the  prescribed 
form.*  It  must  have  the  seal  of  the  court  and  the  signa- 
ture of  the  clerk,  even  when  it  is  issued  by  the  register, 
and  may  be  made  returnable  at  his  office.  The  newspapers 
in  which  the  notices  are  to  be  published  must  be  desig- 
nated, and  be  selected  from  among  those  named  in  the 
rules  of  court.^  The  rules  provide  that  the  second  and 
third  meetings  may  be  called  at  the  same  time  that  the 
notices  are  sent  to  the  creditors,*  but  these  meetings  are 
now  everywhere  dispeiised  with  in  cases  where  there  are 
no  assets. 

The  notices  must  be  sent  by  the  clerk,^.  and  should  be 
in  the  prescribed  form.*  These  notices  are  only  sent  to 
those  creditors  who  have  proved  their  debts."^  If  no  cred- 
itors have  proved  their  debts,  the  publication  is  the  only 
notice  required.®  A  return  is  always  made  to  the  register. 
The  clerk's  certificate  is  sufficient  evidence  that  the  notices 
were  duly  mailed.^     Copies  of  the  advertisements  in  the 


» In  re  BlaisdeU  et  al.  6  B.  R.  78 ;  s.  c.  42  How.  Pr.  274 ;  s.  c.  5  Ben.  420. 
»  Form  No.  51.         'In  re  Bellamy,  1  B.  R.  98,  118;  s.  c.  1  Ben.  426,  474. 

*  Rule  XXV.  '  In  re  Bellamy,  1  B.  R.  98,  113;  8.  c.  1  Ben.  426,  474. 

•  Form  No.  52. 

^  In  re  Mclntyre,  1  B.  R.  151 ;  s.  c.  1  Ben.  548 ;  Morse  v.  Presby,  25  N.  H. 
299.  ■  Anon.  1  B.  R.  123. 

In  re  Town.send,  1  B.  R.  216;  8.  c.  2  Ben.  62;  s.  c.  1  L.  T.  B.  2. 
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newspapers  are  always  filed  with  the  return,  and  in  some 
districts  are  verified  by  the  oath  of  the  printer.^ 

If  the  application  has  been  made  within  six  months 
from  the  date  of  the  adjudication,  the  bankrupt  must,  upon 
the  return  day  or  before  the  granting  of  the  discharge, 
procure  and  file  a  return  of  the  assignee,  certifying  that,  at 
the  date  of  the  filing  of  the  petition  for  a  discharge,  there 
were  either  no  assets  in  his  hands  or  no  debts  proved,  as 
the  case  may  he}  He  must  also  appear  before  the  reg- 
ister, and  subscribe  an  oath  to  the  eftect  that  he  has  not 
done,  suffered,  or  been  privy  to  any  act,  matter,  or  thing 
specified  in  the  statute  as  a  ground  for  withholding  such 
discharge,  or  as  invalidating  such  discharge  if  granted 
(§  5113),  This  oath  is  merely  an  item  of  indispensable 
evidence,  without  which  the  discharge  can  not  be  granted, 
and  should  be  taken  and  subscribed  before  the  certificate 
of  conformity  can  be  granted.^  It  may,  however,  be  pro- 
duced and  filed  at  the  hearing.*  It  should  be  administered 
whether  specifications  have  been  filed  or  not/  No  dis- 
charge can  be  granted  if  the  bankrupt  dies  before  he  takes 
this  oath/  But  if  he  dies  after  he  has  taken  the  final 
oath,  the  discharge  may  be  granted  as  of  a  date  when  he 
was  alive/  When  specifications  are  withdrawn  after  the 
oath  is  taken,  it  must  be  again  taken  and  subscribed  after 
the  withdrawal/ 

After  the  oath  has  been  taken,  it  is  the  duty  of  the 
register  to  examine  all  the  papers  in  the  case,  including 
the  clerk's  return  of  the  service  of  the  order  to  show  cause, 
and  certify  whether  all  the  proceedings  have  been  regular, 

'  In  re  Bellamy,  1  B.  R.  98;  b.  c.  1  Ben.  420. 

» In  re  Bellamy,  1  B.  R.  64;  b.  c.  1  Ben.  390;  b.  c.  1  L.T.  B.  22. 

^  In  re  Bellamy,  1  B.  R.  98;  8.  c.  1  Ben.  426. 

*  In  re  Robert  A.  Sutherland,  1  Deady,  673. 

*  In  re  Pnlver,  2  B.  R.  313 ;  s.  c.  3  Ben.  65. 

*  In  re  O'Parrell,  2  B.  R  484;  s.  c.  3  Ben.  191 ;  s.  c.  1  L.  T.  B.  159. 
^  Young  V.  Ridenbaugh,  11  B.  R.  563 ;  a.  c.  3  Dillon,  289. 

*  In  re  Macbad,  2  B.  R.  352. 
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and  whether  the  bankrupt  has  complied  with  all  the  re- 
quirements of  the  statute.  This  is  called  the  certificate  of 
conformity,  and  can  only  be  made  under  a  special  order 
of  the  court.^  This  certificate  is  made  essential  by  the 
requirement  that  no  discharge  shall  be  granted  unless  it 
appears  that  the  bankrupt  has  in  all  things  conformed 
to  his  duty  under  the  statute,  and  is  entitled  nnder  its 
provisions  to  be  discharged  (§  5114).  The  court  must 
take  notice  of  its  own  I'ecord,  not  only  of  irregularities  in 
the  proceedings,  but  of  all  other  matters,  which  prevent 
the  granting  of  a  discharge,  and  is  legally  bound  to  make 
a  thorough  examination  for  the  purpose  of  ascertaining 
that  no  valid  ground  exists  for  withholding  it.  Any  ad- 
mission, in  the  course  of  an  examination,  of  loss  of  money 
by  gambling,  since  the  passage  of  the  statute,  prevents  a 
discharge.^  These  were  matters  that  appeared  upon  the 
face  of  the  record,  and  were  made  the  grounds  for  re- 
fusing a  discharge,  although  no  creditor  interposed  an 
objection. 

Irregularities  in  the  cours(^.  of  the  proceedings  aJBFect 
the  jurisdiction  of  the  court,  and  must  be  judicially  no- 
ticed. Thus,  defects  in  the  service  of  the  warrant,  whether 
in  the  publication  or  in  the  mailing  of  the  required  no- 
tices,* or  the  reference  of  the  case  to  the  wrong  register,* 
or  an  application  either  premature  or  too  late,  make  the 
proceedings  void.  In  all  such  cases,  all  proceedings  subse- 
quent to  the  irregularity  must  be  set  aside,  and  the  same 
proceedings  must,  if  possible,  be  had  again  with  due  regu- 
larity. It  certainly  seems  to  be  the  better  opinion  that 
the  failure  of  the  assignee  to  publish  the  notice  of  his  ap- 
pointment properly,  or  to  call  the  second  and  third  meet- 
ings of  creditors  at  the  required  times,  does  not  affect  the 
regularity  of  the  proceedings.*^ 

'  In  re  Bellamy,  1  B.  H.  98, 113 ;  b.  c.  1  Ben.  426,  474. 

^  In  re  Wilkinson,  3  B.  R.  286.  '  In  re  Hall,  2  B.  R.  192. 

*  In  re  Littlefield,  3  B.  R  57;  s.  c.  Lowell,  831 ;  s.  c.  1  L.  T.  B.  164. 

*  In  re  Littlefield,  3  B.  R.  57 ;  s.  c.  Lowell  381 ;  s.  c.  1  L.  T.  B.  164 ;  con- 
tra, in  re  Bellamy,  1  B.  R.  64 ;  s.  c.  1  Ben.  390 ;  s.  c.  1  L.  T.  6.  22. 
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What  the  statute  means  by  declaring  that  the  bank- 
rupt must  conform  to  his  duty  under  the  statute  has-been 
frequently  considered,  but  never  carefully  defined.  The 
duty  is  the  duty  of  the  party  as  a  bankrupt,  and  not  his 
duty  simply  as  a  debtor  before  he  becomes  a  bankrupt. 
For  violations  of  his  duty  as  a  debtor,  other  penalties  are 
imposed;  for  violations  of  his  duty  as  a  bankrupt,  the 
penalty  imposed  is  the  withholding  of  his  discharge.  The 
question  to  be  determined,  then,  is  what  is  the  duty  of  a 
bankrupt  under  the  statute  ?  It  must  be  confessed  that 
this  is  diflScult  to  define  or  determine,  and  the  decisions  do 
not  render  much  assistance.  He  is  made  at  all  times  sub- 
ject to  the  orders  of  the  court  (§  5104),  and  it  would 
seem  that  this  penalty  might  have  been  intended  as  a  pun- 
ishment for  disobedience ;  yet  it  has  been  gravely  ques- 
tioned whether  there  is  any  other  punishment  in  such  case 
except  commitment  for  contempt.^  It  certainly  appears  to 
be  a  greater  violation  of  his  duty  to  disobey  an  order  than 
to  be  negligent  in  making  the  officers  perform  their  duties ; 
yet  he  has  been  made  responsible,  in  some  cases,  for  a 
failure  of  the  assignee  to  perform  his  duties,  such  as  to 
publish  the  proper  notice  of  his  appointment,*  or  to  file  his 
account,*  or  to  properly  notify  creditors  to  attend  meet- 
ings for  distribution.*  Those  duties  which  the  statute 
specially  imposes  upon  other  persons  can  scarcely  be  said 
to  be  duties  of  the  bankrupt.  He  is  only  made  responsi- 
ble for  an  omission  to  perform  his  own  duties,  and  not  for 
omissions  of  others  to  perform  their  duties,  except  so  far 
as  a  failure  may  affect  the  regularity  of  the  proceedings 
and  the  jurisdiction  of  the  court  to  grant  a  discharge. 
The  statute  has  imposed  duties  upon  various  officers  and 
other  persons,  but  it  has  not,  either  expressly  or  impliedly, 
made  him  a  general  supervisor  to  overlook  and  superin- 

» In  re  Littlefield,  3  B.  R.  57;  b.  c.  Lowell,  881 ;  8.  c.  1  L.  T.  B.  164. 

*  In  re  Bellamy,  1  B.  R.  98;  B.  c.  1  Ben.  890. 

'  In  re  Pierce  &  Holbrook,  8  6.  R.  258.  ^  In  re  Bushey,  8  B.  R  685. 
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tend  their  labors.  It  is  his  duty  to  file  correct  schedules,* 
and  a-  discharge  should  be  withheld  until  he  has  complied 
with  this  requirement.  A  discharge  would  probably 
also  be  withheld  for  a  failure  to  surrender  his  property  to 
the  assignee,  or  to  execute  any  necessary  papers,  or  for 
fraudulently  withdrawing  himself  from  the  jurisdiction  of 
the  court.  He  is  made  responsible  for  the  failure  of  his 
wife  to  attend  for  examination,  unless  he  can  prove  that 
he  was  unable  to  procure  her  attendance.*  No  discharge 
can  be  refused  or  delayed  by  reason  of  the  nonpayment 
of  any  fees  except  the  fee  for  his  certificate  of  discharge.* 

When  the  order  to  show  cause  is  made  returnable 
before  the  register,  he  must  make  a  certificate  of  the  pro- 
ceedings, stating  whether  or  not  there  is  any  opposition* 
When  specifications  have  been  filed,  the  certificate  of  con- 
formity should  except  the  particulars  covered  by  the  speci- 
fications.* In  those  districts  where  a  final  examination 
is  made,  it  is  generally  held  at  this  stage  of  the  proceed- 
ings;^ but  generally  there  is  no  final  examination,  nor 
any  examination  at  all,  unless  specially  ordered.®  If  there 
are  no  assets,  or  the  assets  have  all  been  distributed,  the 
register  must  file  all  the  papers  in  the  case  in  the  oflSce  of 
the  clerk  of  the  district  court,  and  these,  together  with 
those  on  file  in  the  clerk's  oflSce,  constitute  the  record  in 
each  case.  It  is  the  duty  of  the  clerk  to  cause  them  to 
be  bound  together.^  The  register  must  see  that  they  are 
filed.  He  ought  not  deliver  them  to  the  bankrupt,  or 
a  creditor,  or  any  person  representing  them. 

Any  creditor  may  file  specifications  against  the  grant- 
ing of  a  discharge  (§5111).  There  has  been  considerable 
discussion  as  to  whether  a  creditor  must  prove  his  debt 


*  In  re  Connell,  3  B.  R.  443;  in  re  Redfield,  2  Ben.  72. 

*  In  re  Van  Tuyl,  2  B.  R.  579 ;  s.  c.  3  Ben.  237.  "  Rule  XXX. 

*  In  re  E.  Pulver,  2  B.  R  813;  b.  c.  3  Ben.  65.     » In  re  Brandt,  2  B.  R.  215. 

*  U.  8.  V.  Claik,  4  B.  R.  59;  s.  c.  1  L.  T.  B.  237 ;  a  c.  8  L.  T.  B.  223. 
'  Rule  VII. 
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"before  he  can  oppose  tbe  discharge,  but  the  weight  of 
authorit)',  as  well  as  of  argument,  is  against  imposing 
this  requirement.  The  statute  clearly  gives  to  any  person 
who  has  a  suit  pending  in  a  State  court,  at  the  time 
of  the  commencement  of  proceedings  in  bankruptcy,  the 
right  to  keep  aloof  from  the  court  of  bankruptcy  and 
prosecute  his  action  already  instituted.^  Since  he  has  this 
right,  lie  must  necessarily  have  the  power  to  protect  his 
interests  against  the  injurious  effects  of  a  discharge,  which 
might  materially  affect  him.  Yet,  if  he  proves  his  debt 
he  surrenders  his  right  (§  5105).  The  justices  of  the 
Supreme  Court  foresaw  this,  and  provided  that  all  per- 
sons in  interest  might  file  specifications.®  In  general  a 
person  who  has  not  proved  his  debt,  is  not  deemed  a 
creditor,  and  has  no  interest  in  the  mode  of  settling  the  es- 
tate, or  in  the  dividend,  or  in  the  acts  or  omissions  of  any 
of  the  parties  to  the  proceedings.  But  he  has  an  interest 
in  the  discharge,  because  if  it  is  granted,  he  will  be  barred. 
He  may  hold  security  which  is  inadequate  for  its  full  pay- 
ment, and  yet  is  not  in  a  condition  to  be  advantageously 
liquidated,  or  ho  may  have  many  other  good  reasons  for 
not  proving  hh  debt  or  concerning  himself  with  the  pro- 
ceedings, and  yet  it  may  be  of  the  greatest  importance  to 
Lim  that  the  bankrupt  should  not  receive  his  discharge. 
Upon  principle,  therefore,  he  ought  to  be  heard  on  that 
issue.  The  statute  evidently  contemplates  it,  because  it 
gives  every  creditor  whose  debt  is  provable,  whether 
proved  or  not,  the  right  to  set  aside  the  discharge,  at  any 
time  within  two  years,  on  proving  fraud,  and  that  he  had 
no  knowledge  of  the  fraud  until  after  the  discharge  was 
granted.  It  is  very  diflScult  to  maintain  that  the  statute 
debars  a  creditor  from  opposing  the  discharge  before  it  is 
granted,  when   it   allows  him   to  do  so,  afterward  upon 


'  Samson  v.  Barton,  4  B.  R.  1 ;  s.  o.  5  Ben.  825. 
*  In  re  Bontelle,  2  B.  R  129. 

18 
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showing  good  cause  why  he  did  not  do  it  before.*  If  he 
does  not  prove  his  debt,  he  must  show,  by  affidavit  or 
otherwise,  what  interest  he  has  in  the  matter.  The  inter- 
est must  be  pecuniary,  and  must  be  satisfactorily  shown.* 

A  creditor  of  an  estate  of  which  the  bankrupt  was 
administrator,  may  oppose  the  discharge  if  the  probate 
court  has  directed  a  dividend  to  be  made  among  the  cred- 
itors of  the  estate.*  If  a  creditor  who  has  assigned  his 
claim  as  a  collateral  will  have  any  surplus  coming  to  him 
after  the  payment  of  the  debt,  he  may  oppose  the  dis- 
charge.* The  appointment  of  a  receiver  and  an  assignment 
of  the  claim  to  him  does  not  so  divest  the  creditor  of  his 
interest  in  the  claim,  but  that  he  can  oppose  the  discharge.^ 

Any  creditor  who  desires  to  oppose  the  discharge 
must  enter  his  appearance  on  the  day  when  the  creditors 
are  required  to  show  cause.*  This  provision  is  considered 
as.  enabling  and  not  prohibitory.  If  the  appearance  is 
not  entered  by  the  time  specified,  the  right  to  appear  will 
be  lost,  but  it  mav  be  entered  before  that  time.^  A  re- 
quest  to  have  an  appearance  entered,  however,  can  not  be 
made  until  after  the  petition  for  a  discharge  is  filed,* 
This  seems  to  be  the  orderly  course  of  proceedings.  The 
creditors  are  not  called  upon  to  state  their  objections  until 
that  time.  Before  that  time  it  is  not  known  whether  the 
bankrupt  will  apply  for  a  discharge.  The  application,  as 
it  were,  institutes  a  new  suit  in  which  there  are  separate 
pleadings  and  distinct  issues.  There  certainly  can  not  be 
a  defense  until  it  is  called  for,  and  it  is  not  called  for  until 
the  petition  is  filed.     In  some  districts,  however,  it  may 

» In  re  Murdock,  8  B.  R.  146;  s.  c.  Lowell,  362;  8.  c.  2  L.  T.  B.  97;  in  re 
Smith  &  ^ickford,  8  Blatch.  461 ;  in  re  Samuel  Book,  8  McLean,  817. 

•  In  re  Sheppanl,  1  B.  R.  439 ;  a.  c.  1  L.  T.  B.  49. 

'  In  re  John  C.  Tebbetts,  6  Law  Rep.  259.  * 

•  In  re  Trapbagen,  1  N.  Y.  Jjeg.  Obs.  98;  s.  c.  6  Law  Rep.  323. 

•  In  re  Trapbagen,  1  N.  Y.  Leg.  Obs.  98 ;  8.  c.  5  Law  Rep.  323. 

•  Rule  XXIV.  •  In  re  Baum,  1  B.  R.  6 ;  s.  c.  1  Ben.  274. 

•  In  re  McVey,  2  B.  R.  257;  in  re  Paget,  1  Penn.  L.  J.  867;  in  re  George 
Livermore,  5  Law  Rep.  370. 
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be  made  at  any  time  after  the  commencement  of  the  pro- 
ceedings.^ The  appearance  may  be  in  person  or  by  coun- 
sel. The  direction  to  enter  the  opposition  may  be  either 
verbal  or  in  writing,  but  an  entry  of  the  opposition  must 
be  made  upon  the  docket.^ 

The  proceedings  may  be  adjourned  *  without  requiring 
creditors  to  enter  their  appearance.  The  rights  of  credit- 
ors upon  the  adjourned  day  are  the  same  in  all  respects 
as  upon  the  return  day.*  An  adjournment  sine  die 
terminates  the  proceedings.  The  petition  for  a  discharge 
will  remain  good,  but  a  new  order  to  show  cause  must  be 
issued.*  The  proceedings  are  sometimes  adjourned  to 
enable  creditors  to  make  a  more  complete  examination  of 
the  bankrupt  or  of  witnesses.*  The  application  for  an 
adjournment  may  be  made  by  a  creditor,  although  a  pro- 
test has  been  made  against  the  allowance  of  his  claim.*^ 
No  adjournment  should  be  made  except  for  good  cause 
shown,®  and  any  abuse  of  this  power  by  the  register  will 
be  corrected  by  the  court.^  An  appearance  not  duly  au- 
thorized,**^  or  not  entered  within  the  prescribed  time,^^  will 
be  disregarded.  But  the  court  has  a  discretion  in  this 
matter,  and  may  allow  an  appearance  to  be  entered  even 
after  the  time  for  filing  specifications  has  expired.    There- 


*  In  rcBaum,  1  B.  R.  5;  s.  c.  1  Ben.  274. 

'  In  re  McVey,  3  B.  R.  267.  ■  In  re  Mawson,  1  B.  R.  271. 

*  In  re  Thompson,  1  B.  R.  323;  s.  c.  2  Ben.  166;  in  re  Tallraan,  1  B.  R. 
540;  8.  c.  2  Ben.  404;  in  re  James  M.  Seabury,  10  B.  R.  90;  in  re  S.  S. 
Houghton,  10  B.  R.  337. 

*  In  re  Seckendorf,  1  B.  R.  626 ;  s.  c.  2  Ben.  462.  ^ 

'  In  re  Seckendorf,  1  B.  R.  626 ;  s.  c.  2  Ben.  462 ;  in  r^Belden  &  Hooker, 
4  Ben.  225. 

^  In  re  Belden  &  Hooker,  4  Ben.  225. 

*  In  re  Mawson,  1  B.  R.  271.  • 

*  In  re  W.  E.  Robinson,  2  B.  R.  342;  s.  c.  6  Blatch.  268;  s.  c.  36  How. 
Pr.  176;  s.  c.  2  L.  T.  B.  18. 

»•  In  re  Eidom,  3  B.  R.  106. 

"  In  re  McVey,  2  B.  R.  257 ;  in  re  Smith  &  Bickford,  5  B.  R.  20 ;  in  re 
Robert  A.  Sutherland,  1  Deady,  573 ;  Creditors  v.  Williams,  4  B.  R.  580 ;  s. 
c.  2  L.  T.  B.  166;  in  re  James  M.  Seabury,  10  B.  R.  90;  in  re  Joseph  Bux- 
baum,  13  B.  R.  477. 
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fore,  if  a  creditor  files  specifications  and  then  declines  to 
prosecute  them,  other  creditors  may  be  permitted  to  enter 
their  appearance  in  support  of  the  specifications,  although 
the  time  for  entering  an  appearance  is  passed.^  If  no  ap- 
pearance is  entered,  the  proceedings  may  be  continued 
from  time  to  time,  to  suit  the  convenience  of  the  bank- 
rupt. A  day  is  appointed  for  the  creditors  to  show  cause, 
but  such  appointment  does  not  fix  the  day  for  hearing  the 
application  for  the  discharge.*  The  proper  entry  of  an 
appearance  suspends  further  proceedings  until  the  time 
for  filing  specifications. 

I'he  specifications  must  be  in  writing  and  set  forth  the 
grounds  of  the  opposition  (§  5111).  They  must  state  the 
name  of  the  opposing  creditor.*  Tbey  must  be  filed 
within  ten  days  after  the  last  day  on  which  an  appearance 
can  be  entered,  unless  the  time  is  enlarged  by  the  district 
court.*  They  can  only  be  filed  by  those  who  have  entered 
their  appeaiance  properly.  If  they  are  not  filed  within 
the  prescribed  time,  they  can  not  be  entertained.^  If  a 
creditor  who  has  regularly  entered  his  appearance  fails, 
through  inadvertence,  to  file  them  within  the  prescribed 
time,  he  may,  on  showing  proper  cause,  be  allowed  to  file 
them  nunc  pro  tunc.^  Although  the  register  can  not  hear 
any  question  concerning  the  allowance  of  a  discharge 
(§  4999),  the  specifications  may,  nevertheless,  be  filed  with 
him.^  The  practice  varies  according  to  the  place  where 
the  order  to  show  cause  is  returnable.  If  it  is  made  re- 
turnable in  court,  they  are  filed  there ;  if  it  is  made  re- 
turnable before  the  register,  they  are  filed  with  him.  He 
proceeds  with  the  case,  notwithstanding  the  specifications. 


•  In  re  S.  8.  Houshton.  10  B.  R.  337;  in  re  Lewis  Levin,  14  B.  R.  S8o; 
contra,  Creditors  v.  Williams,  4  B.  R.  580;  s.  c.  3  L.  T.  B.  166. 

•  In  re  Robert  A.  Sutherland,  I  Dea  ly,  573. 

•  In  re  8.  8.  Houghton,  10  B.  R.  837.  •  Rule  XXIV. 

•  In  re  McVey,  2  B.  R.  257.  •  In  re  Grefe,  2  B.  R.  829. 
^  In  re  Bellamy,  1  B.  R.  98 ;  s.  c.  1  Ben.  426. 
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until  his  duties  are  performed,^  and  then  the  case,  by  vir- 
tue of  the  specifications,  is  removed  into  court*  If  the 
specifications  are  not  filed  within  the  prescribed  time,  and 
the  time  for  filing  is  not  extended,  the  cause  progresses  as 
though  there  were  no  opposition.'  If  there'  is  no  opposi- 
tion, the  grounds  for  withholding  a  discharge  are  regarded 
as  not  existing,*  unless  they  appear  upon  the  face  of  the 
proceedings. 

The  specifications  must  be  in  the  prescribed  formj'^and 
set  forth  some  act  which  is  a  valid  ground  for  withholding 
the  discharge.  This  must  be  some  one  of  the  acts  specific- 
ally designated  by  the  statute  (§  5110),  or  some  defect  or 
irregularity  that  defeats  the  jurisdiction  of  the  court  over 
the  debtor,*  or  deprives  it  of  the  power  to  grant  the  dis- 
charge in  the  present  condition  of  the  proceedings.^  Ob- 
jections which  go  to  the  power  of  the  court  to  grant  the 
discharge,  may  also  be  made  by  motion.®  Proceedings  in 
bankruptcy  are  strictly  statutory  proceedings,  and  if  the 
formal  and  jurisdictional  requirements  of  the  statute  have 
been  met  and  complied  with,  the  discharge  can  only  be 
refiised  for  some  ground  specially  set  forth  in  the  statute. 
Hence  the  existence  of  fiduciary  debts,*  or  fraud  in  the 
creation  of  the  debt,*®  is  not  a  sufficient  ground.  By  the 
express  terms  of  the  statute,  however,  no  discharge  can  be 
granted  if  the  bankrapt  has  willfully  sworn  falsely  in  his 
afiidavit  annexed  to  his  petition,  schedule,  or  inventory, 
or  upon  any  examination  in  the  course  of  thje  proceedings 
in  bankruptcy,  in  relation  to  any  material  fact  concerning 
his  estate  or  his  debts,  or  to  any  other  material  fact ;  or  if 
he  has  concealed  any  part  of  his  estate  or  effects,  or  any 


'  In  re  PofTer,  2  B.  R.  43.        *  In  re  Mawson,  1  B.  R.  205 ;  s.  c.  2  Ben.  122. 
» In  re  McVey,  2  B.  R  257. 

•  In  re  Schuyler,  2  B.  R.  549 ;  s.  c.  3  Ben.  200 ;  s.  c.  2  L.  T.  B.  85. 

•  Form  No.  53.  •  In  re  Little,  2  B.  R.  294;  s.  c.  3  Ben.  26. 
'  In  re  Martin,  2  B.  R.  548.        •  In  re  Woolums,  1  B.  R  496. 

•  In  re  Elliott,  2  B.  R.  110. 

>*  In  re  Rathbone,  t  B.  R.  324 ;  8.  c.  2  Ben.  188. 
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books  or  writings  relating  thereto ;  or  if  he  has  been  guilty 
of  any  fraud  or  negligence  in  the  care,  custody,  or  delivery 
to  the  assignee  of  the  property  belonging  to  him  at  the 
time  of  the  presentation  of  the  petition  and  inventory,  ex- 
cepting such  property  as  he  is  permitted  to  retain  under 
the  provisions  of  the  statute ;  or  if  he  has  caused,  permitted, 
or  suffered  any  loss,  waste,  or  destruction  thei'eof ;  or  if, 
within  four  months  before  the  commencement  of  such  pro- 
ceedings, he  has  procured  his  lands,  goods,  money,  or  chat- 
tels to  be  attached,  sequestered,  or  seized  on  execution ; 
or  if,  since  March  2,  1867,  he  has  destroyed,  mutilated, 
altered,  or  falsified  any  of  his  books,  documents,  papers, 
writings,  or  securities,  or  has  made,  or  been  privy  to 
the  making  of  any  false  or  fraudulent  entry  in  any  book 
of  account  or  other  document,  with  intent  to '  defraud  his 
creditors;  or  has  removed,  or  caused  to  be  removed,  any 
part  of  his  property  from  the  district,  with  intent  to  de- 
fraud his  creditors;  or  if  he  has  given  any  fraudulent 
preference  contrary  to  the  provisions  of  the  statute ;  or 
made  any  fraudulent  payment,  gift,  transfer,  conveyance, 
or  assignment  of  any  part  of  his  property;  or  has  lost 
any  part  thereof  in  gaming;  or  has  admitted  a  false  or 
fictitious  debt  against  his  estate ;  or  if,  having  knowledge 
that  any  person  has  proved  such  false  or  fictitious  debt, 
he  has  not  disclosed  the  same  to  his  assignee  within  one 
month  after  §nph  knowledge;  or  if,  being  a  merchant  or 
tradesman,  h^^as  not,  at  all  times,  since  March  2,  1867, 
kept  proper  books  of  account ;  or  if  he,  or  any  person  in 
his  behalf,  has  procured  the  assent  of  any  creditor  to  the 
discharge,  or  influenced  the  action  of  any  creditor  at  any 
stage  of  the  Apceedings  by  any  pecuniary  consideration 
or  obligation  j#or  if  he  has,  in  contemplation  of  becoming 
bankrupt,  made  any  pledge,  payment,  transfer,  assignment, 
or  conveyance  of  any  part  of  his  property,  directly  or  in- 
directly, absolutely  or  conditionally,  for  the  purpose  of 
preferring  any  creditor  or  person  having  a  claim  against 
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him,  or  who  is  or  may  be  under  liability  for  him,  or  for 
the  purpose  of  preventing  the  property  from  coming  into 
the  hands  of  the  assignee,  or  of  being  distributed  under 
the  statute  in  satisfaction  of  his  debts;  or  if  he  has  been 
convicted  of  any  misdemeanor  under  the  statute  (§  5110.) 

It  is  not  sufficient  for  the  specifications  to  follow  and 
adopt  the  language  of  the  statute,  nor  will  they  be  allowed 
to  be  vague  and  general.  They  must  be  precise  and  defi- 
nite, and  allege  facts  so  distinctly  and  specifically  as  so 
advise  the  bankrupt  of  what  he  must  be  prepared  to  meet 
and  resist.  They  must  particularize  the  facts  descriptive 
of  the  offense  alleged  as  the  ground  for  withholding  the 
discharge,  setting  forth  as  clearly  as  may  be,  the  time, 
place,  person,  property,  both  as  to  kind  and  quality,  and 
the  manner  in  which  the  act  was  committed.  The  facts, 
and  not  the  evidence  to  prove  them,  should  be  stated. 
The  allegations  should  also  be  positive,  and  so  framed 
that  an  issue  can  be  raised  upon  them.^ 

When  the  specifications  deny  the  right  of  the  bank- 
rupt to  apply  in  the  district,  they  must  aver  that  he  re- 
sided or  carried  on  business,  as  the  case  may  be,  in  some 
other  district  for  a  longer  period  during  the  six  months 
next  immediately  preceding  the  filing  of  the  petition  than 
he  did  in  the  district  where  the  proceedings  are  pending. 
An  averment  that  he  did  not  reside  or  carry  on  business 
in  the  district  for  such  six  months  is  too  broad.  It  may 
be  true,  and  yet  he  may  be  entitled  to  his  discharge.*  An 
averment  that  he  swore  falsely  in  the  affidavit  to  his  peti- 
tion, schedule,  or  inventory,  or  upon  any  examination, 
must  charge  that  such  false  oath  was  ;7illful.  If  the  alleged 
false  oath  was  taken  in  the  course  of  an  examination,  it 
must  set  forth  the  facts  in  regard  to  which  it  was  taken, 


'  In  re  Rothbone,  1  B.  R.  294 ;  s.  c.  2  Ben.  188 ;  in  re  Eidom,  8  B.  R.  106 ; 
in  re  Smith  &  Bickford,  6  B.  R.  20. 

•  In  re  Burk,  8  B.  R  206 ;  b.  c.  1  Deady,  426 ;  8.  o.  2  L.  T.  B.  45. 
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and  charge  that  they  were  material.*  If  the  specifications 
charge  a  concealment  of  property,  they  must  state,  with 
some  particularity,  both  as  to  kind  and  quantity,  what 
property  was  concealed.*  When  the  specifications  charge 
that  the  bankrupt  destroyed,  mutilated,  or  falsified  his 
documents,  papers  or  writings,  they  must  aver  that  the 
act  was  done  with  intent  to  defraud  his  creditors.*  Speci- 
fications which  charge  that  he  has  not  kept  proper  books 
of  account  must  aver  that  he  was  a  merchant  or  tradesman^ 
Where  the  objection  is  that  a  cash  account  is  wholly 
wanting,  the  allegations  may  be  general/  Thus,  an  alle- 
gation that  the  books  do  not  show  what  moneys  were 
received,  or  what  disposition  was  made  of  the  same,  is 
sufficiently  specific  to  admit  evidence  that  no  such  account 
whatever  was  kept  for  a  period  of  time.^  If  the  objec- 
tion, however,  is  that  certain  entiies  are  wanting,  or  that 
there  are  irregularities  in  the  mode  of  keeping  the  books, 
these  must  be  specially  pointed  out.*  If  the  specifications 
charge  that  the  bankrupt  has  procured  the  assent  of  a 
creditor  to  his  discharge,  or  infiuenced  the  action  of  any 
creditor  at  any  stage  of  the  proceedings,  they  must  aver 
that  he  did  so  by  means  of  a  pecuniary  consideration  or 
obligation.^ 

As  soon  as  the  specifications  are  filed,  the  bankrupt 
must  determine  what  course  he  will  pursue  in  regard  to 
them.  If  they  are  vague  and  general,  he  may  move  to 
have  them  stricken  out,®  or  rely  upon  this  defense  at  the 
trial,  for  the  court  will  always  disregard  them.*     If  they 


*  In  re  Rathbone,  1  B.  R.  324;  s.  c.  2  Ban.  138;  in  re  Eidom,  8  B.  R.  106. 

*  In  re  Mawaon,  1  B.  R.  437;  b.  c.  2  Ben.  832. 
'  In  re  William  H.  Mareton,  5  Ben.  313. 

*  In  re  Littlefield,  3  B.  R.  57;  s.  c.  Lowell,  331 ;  8.  c.  1  L.  T.  B.  164. 

*  In  re  Bclis  et  al.  3  B.  R.  496;  s.  c.  4  Bon.  53. 

'In  re  Littlofield,  3  B.  R.  67;  s.  c.  Lowell,  331 ;  8.  r.  1  L.  T.  B.164. 
'  In  re  Mawson,  1  B.  R.  437,  648;  a.  c.  2  Ben.  332,  412. 

*  In  re  Waggoner,  1  Ben.  632. 

'  In  re  Rathbone,  1  B.  R.  294;  s.  c  2  Ben.  138. 
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are  insufficient  in  law,  he  may  demur  to  them/  or  file  ex- 
ceptions analogous  to  those  allowed  in  equity.*  If  the 
creditor  finds  his  specifications  are  defective,  he  may,  upon 
application,  be  allowed  to  amend  them.*  Whenever  the 
bankrupt  sees  proper  to  make  the  general  defense,  he  com- 
monly does  so  by  means  of  an  answer. 

As  soon  as  the  issues  are  made  up,  the  court  must 
make  an  order  as  to  the  entry  of  the  case  for  trial  on  the 
docket,  and  the  time  within  which  the  same  will  be  heard 
and  decided.*  If  the  bankrupt  is  dilatory,  the  creditor 
may  move  the  court  to  set  the  case  down  for  a  hearing.*^ 
The  judge  may,  in  his  discretion,  order  any  question  of 
fact  to  be  tried  at  a  stated  session  of  the  court  (§  5111). 
A  trial  by  a  jury  may  be  directed,  and  parties  may  ask  for 
it  on  the  day  assigned  for  a  hearing,  without  having  made 
any  previous  demand.*  The  burden  of  proof  rests  upon 
the  opposing  creditor.''  Evidence  in  support  of  the  speci- 
fications is  the  only  evidence  that  can  be  introduced.  The 
creditor  is  bound  by  them,  and  can  not  go  beyond  them 
or  produce  evidence  outside  of  them.®  If  he  has  given  his 
assent  to  any  act,  he  will  be  estopped  from  urging  it  as  a 
ground  for  withholding  the  discharge.*  Where  it  appears 
to  be  due  to  justice,  an  amendment  of  the  specifications 
may  be  allowed  at  the  trial.^^ 

If  the  bankrupt  is  successful  upon  the  trial  of  the 
specifications,  or  if  there  is  no  opposition  to  his  discharge, 
there  is  still,  in  cases  of  voluntary  bankruptcy,  another  re- 
quirement of  the  statute  that  must  be  complied  with 
before  he  can  obtain  his  discharge.     No  discharge  can  be 

In  re  McVey,  2  B.  K.  267. 

In  re  Rosenfield,  2  B.  R.  117;  8.  c  1  L.  T.  B.  100. 

In  re  W.  D.  Hill,  1  B.  R  275 ;  8.  c.  2  Ben.  136.  ^  Rule  XXIV. 

In  re  Robert  A.  Sutherland,  1  Deady,  573. 

In  re  Lawson,  2  B.  R  118. 

In  re  Okell,  2  B.  R.  105 ;  in  re  Qeorge  &  Proctor,  Lowell,  409. 

In  re  Rosenfield,  2  B.  R.  1 17 ;  s.  c.  1  L.  T.  B.  100. 

In  re  Schuyler,  2  B.  R.  549 ;  8.  c.  8  Ben.  200 ;  8.  c.  2  L.  T.  B.  85. 

In  re  Bells  et  al.  8  B.  R  496;  s.  c.  4  Ben.  58. 
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granted  to  a  voluntary  bankinipt  whose  assets  are  not 
equal  to  thirty  per  centum  of  the  claims  proved  against 
his  estate  upon  which  he  is  liable  as  the  principal  debtor, 
without  the  assent  of  at   least  one-fourth  in  number  and 
one-third  in  value  of  his  creditors.^     A  debtor  who  is  put 
into  bankruptcy  on  the  petition  of  his  copartner  is  re- 
garded as  a  voluntary'  bankrupt  within  the  meaning  of 
this  provision.*     The  value  of  the  assets  is  to  be  deter- 
mined, not  by  an  appraisement  made  at  the  time  of  the 
filing  of  the  petition,*  but  by  such  proceeds  of  the  assets 
as  may  be  in  the  hands  of  the  assignee  at  the  time  of  the 
hearing.*     In  ascertaining  the  amount,  the  sum  necessary 
to  pay  off  and  discharge  all  liens  must  be  deducted.^    The 
term  "assets"  is  not  used   to  express   the  net  balance 
to  be  distributed  among  the  creditors,  but  means  the  en- 
tire estate  of  the  bankrupt,  without  any  deductions  for 
the  costs  or  expenses  of  the  proceedings.*    The  statute 
does  not  permit  a  fictitious  or  exaggerated  valuation  of 
his  assets  by  the  bankrupt,  while,  on  the  other  hand,  if  the 
assets  are,  at  a  fair  and  just  estimate,  equal  to  thirty  per 
cent,  of  the  debts  proved  upon  which  he  is  liable  as  prin- 
cipal debtor,  the  discharge  is  not  to  be  denied  by  reason 
of  any  sacrifice* made  by  the  assignee  or  the  creditors  in 
converting  the  assets  into  cash.^ 

The  time  of  the  hearing  of  the  discharge  is  the  return 
day  of  the  order  to  show  cause,  whether  that  is  the  original 
day  or  an  adjourned  day,  and  no  claim  proved  after  that  time 

»  Act  of  Jane  32, 1874,  §  9;  in  re  James  Derby,  12  B.  R.  241. 

■  In  re  W.  F.  Wilson,  13  B.  R.  253. 

» In  re  Fiiederick,  3  B.  R.  465 ;  s.  c.  1  L.  T.  B.  181 ;  in  re  Van  Riper,  6  B. 
R.  578. 

*  In  re  Webb  et  al.  3  B.  R.  720;  in  re  Borden  &  Geary,  6  B.  R.  128;  s.  c. 
5  Ben.  228;  in  re  Van  Riper,  6  B.  R.  57^;  vide  in  re  Lincoln  &  Cherry,  7  B. 
R.  334;  8.  c.  2  L.  T.  B.  241. 

•  In  re  W.  H.  Graham,  5  B.  R.  155 ;  in  re  Van  Riper,  6  B.  R.  578. 

'  In  re  Eahley  et  al.  6  B.  R.  189 ;  s.  c.  3  Bias.  169 ;  contra,  in  re  Vinton,  7 
B.  R.  138;  in  re  Thompson,  2  Bias.  481. 

^  In  re  Thompson,  2  Biss.  481 ;  in  re  Lincoln  &  Cherry,  7  B.  R.  834;  s.  c. 
2  L.  T.  B.  241. 
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can  be  counted  among  the  claims  that  are  to  be  taken  into 
account  in  computing  the  number  requisite  to  a  discharge.* 
A  party  who  purchases  claims  against  the  bankrupt  at  a 
discount,  holds  them  to  their  full  amount.*  Creditors  who 
have  given  a  release  in  pursuance  of  an  assignment  made 
before  the  commencement  of  the  proceedings  in  bank- 
ruptcy, can  not  be  recognized  as  creditors,  for  the  debts 
must  be  existing  and  unpaid  at  the  time  of  the  hearing.' 
A  liability  as  indorser  is  not  a  liability  as  principal  debtor, 
for  such  liability  is  secondary  to  that  of  the  maker  who  is 
the  principal  debtor.* 

A  certificate  of  conformity  can  not  be  granted,  unless 
the  bankrupt,  before  or  at  the  time  of  hearing  the  applica- 
tion for  a  discharge,  tenders  or  files  the  assent  in  writing 
of  the  requisite  number  of  such  creditora,  or  shows  by  the 
return  of  the  assignee,  that  his  assets  equal  the  required 
proportion  of  such  debt.*^  A  creditor  who  has  given  his 
assent  in  writing,  by  which  others  have  been  presump- 
tively influenced  in  giving  theirs,  has  no  absolute  right  to 
withdraw  it  even  on  the  day  fixed  for  the  hearing.* 

It  is  also  provided  that  no  person  who  has  been  dis- 
charged under  the  statute,  and  afterwai'd  becomes  bank- 
rupt on  his  own  application,  shall  be  again  entitled  to  a 
discharge,  whose  estate  is  insufficient  to  pay  seventy  per 
centum  of  the  debts  proved  against  it,  unless  the  assent 
in  writing  of  three-fourths  in  value  of  his  creditors  who 
have  proved  their  claims,  is  filed  at  or  before  the  time  of 
application  for  discharge.  But  a  bankrupt  who  proves 
to  the  satisfaction  of  the  court  that  he  has  paid  all  the 
debts  owing  by  him  at  the  time  'of  any  previous  bank- 


•  In  re  John  B.  Borst,  11  B.  R.  96. 

■  In  re  Chas.  P.  Houghton,  5  Law  Rep.  831. 

•  In  re  Aspinwall,  8  Penn.  L.  J.  212. 

•  In  re  Lewis  B.  Loder,  4  Ben.  828. 

•  In  re  Bunster,  5  B.  R.  82;  s.  c.  41  How.  Pr.  406;  s.  o.  6  Ben.  242 ;  in  re 
Cretiew,  5  B.  R.  428 ;  s.  c.  2  L.  T.  B.  187. 

•  In  re  Brent,  8  B.  R.  444;  s.  c.  2  Dillon,  129. 
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ruptcy,  or  who  has  been  voluntarily  released  therefrom 
by  his  creditors,  is  entitled  to  a  discharge  in  the  same 
manner  and  with  the  same  effect  as  if  he  had  not  previ- 
ously been  bankrupt  (§  5116). 

Whenever  it  appears  that  the  bankrupt  has  in  all 
things  conformed  to  his  duty  under  the  statute,  and  is  en- 
titled to  a  discharge,  the  court  must  grant  him  a  certifi- 
cate under  its  seal  in  the  prescribed  form  (§  5114).  The 
original  order  of  discharge  is  retained  in  court,  and  a 
copy  is  given  to  the  bankrupt.*  When  a  partnership  is 
brought  into  bankruptcy,  the  certificate  of  discharge  is 
granted  or  refused  to  each  partner  in  the  same  manner  as 
it  would  be  if  the  proceedings  had  been  against  him 
alone^(§  5121). 

The  bankruptcy  rcourt  has  the  same  inherent  power  as 
all  other  courts  to  recall  its  own  decrees,  or  to  vary  or 
annul  them,  as  justice  may  require.  A, decree  allowing  a 
discharge,  however,  will  only  be  opened  upon  good  cause 
shown,  and  for  a  trial  upon  the  merits,  and  not  upon  any 
mere  technical  matter.* 

Any  creditor  or  creditors  of  the  bankrupt,  whose  debts 
were  proved  or  provable  against  the  estate  in  bankruptcy, 
who  see  fit  to  contest  the  validity  of  the  discharge  on  the 
ground  that  it  was  fraudulently  obtained,  may,  at  any  time 
within  two  years  after  the  date  thereof,  apply  to  the  court 
which  granted  it  to  set  aside  and  annul  the  same.  This 
application  must  be  in  writing,  and  specify  which,  in  par- 
ticular, of  the  several  acts  mentioned  in  section  twenty- 
nine,  it  is  intended  to  give  ^evidence  of  against  the  bank- 
rupt, setting  forth  the  grounds  of  avoidance;  and  no 
evidence  will  be  admitted  as  to  any  other  act,  but  the 
application  is  subject  to  amendment  at  the  discretion  of 


'  In  re  Dean,  1  B.  R  249;  a.  c.  1  L.  T.  B.  9;  PenneU  v.  Percival,  18  Penn. 
197. 

*  Id  re  Schofield  et  al.  8  B.  R.  651. 

'  In  re  Dapee,  6  B.  R.  89;  Thomas  t.  Hunter,  8  McLean,  297. 
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the  court.  The  court  must  cause  reasonable  notice  of  the 
application  to  be  given  to  the  bankrupt,  and  order  him  to 
appear  and  answer  the  same  within  such  time  as  to  the 
court  may  seem  fit  and  proper.  If,  upon  the  hearing,  the 
court  finds  that  the  fraudulent  acts,  or  any  of  them,  set 
forth  by  the  creditor  or  creditors  against  the  bankrupt, 
are  proved,  and  that  the  creditor  or  creditors  had  no 
knowledge  of  the  same  until  after  the  granting  of  the  dis- 
charge, judgment  must  be  given  in  favor  of  the  creditor 
or  creditors,  and  the  discharge  must  be  set  aside  and 
annulled.  But  if  the  court  finds  that  the  fraudulent  acts, 
and  all  of  them,  are  not  proved,  or  that  they  were  known 
to  the  creditor  or  creditors  before  the  granting  of  the  dis- 
charge, then  judgment  must  be  rendered  in  favor  of  the 
bankrupt,  and  the  validity  of  his  discharge  will  not  be 
affected  by  such  proceedings  (§  5120). 

It  appears  to  be  the  better  opinion  that  the  power 
conferred  upon  the  court  of  bankruptcy  to  annul  the  dis- 
charge is  exclusive,  and  that  the  discharge,  like  any  other 
judgment,  can  not  be  impeached,  when  brought  in  question 
in  a  collateral  action  by  any  party  who  has  been  properly 
notified  of  the  pendency  of  the  proceedings  in  bankruptcy. 
The  statute,  it  is  true,  declares  that  the  discharge,  if 
granted,  shall  not  be  valid,  if  the  bankrupt  has  committed 
any  of  the  acts  which  would  constitute  valid  grounds  for 
withholding  it  (§  5110);  but  this  evidently  contemplates 
the  means  subsequently  provided  for  annulling  it.  If  this 
were  not  so,  it  would  be  idle  to  summon  creditors  into  a 
special  court  to  set  up  objections  which  could  be  alleged 
and  tried  equally  as  well  in  any  court.  There  must,  more 
over,  be  an  end  of  litigation,  a  time  beyond  which  certain 
facts  can  not  be  contested.  This  is  the  design  in  appoint- 
ing one  special  forum  to  hear  and  adjudicate  upon  such 
facts,  and  if  they  are  not  raised  in  the  prescribed  mode,  it 
18  certainly  due  to  justice,  and  consonant  with  the  intent 
and  spirit  of  the  statute,  to  hold  that  they  can  not  be  raised 
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elsewhere.  The  necessity  of  meeting  and  contesting  them 
in  every  court  in  which  the  discharge  may  be  pleaded  is  a 
hardship  that  Congress  never  intended  to  impose  upon  the 
bankrupt,  and  is,  moreover,  so  flagrantly  unjust  and  con- 
trary to  all  the  ordinary  principles  of  jurisprudence,  that 
nothing  but  the  plainest  and  most  imperative  terms  of  the 
statute  could  justify  or  warrant  such  a  construction.* 

*  Corey  v.  Ripley,  4  B.  R.  602;  s.  c.  57  Me.  69;  Gates  r.  Parish,  47  Ala. 
157;  Batchelder  V.  Low,  8  B.  R.  571;  b.  c.  43  Vt.  662;  Ocean  Nat'l  Bank  v. 
Olcott,  46  N.  Y.  12;  Parker  v.  Atwood,  51  N.  H.  181;  Way  v.  Howe,  4  B. 
R.  677;  B.  c.  108  Mass.  502;  Alston  v.  Robinett,  9  B.  R.  74;  a.  c.  37  Tex.  56; 
Hudson  V.  Bingham,  8  B.  R.  494 ;  s.  c.  6  L.  T.  B.  826;  Dusenbury  y.  Hoyt^ 
10  B.  R.  813 ;  s.  c.  14  Abb.  Pr.  (N.  8.)  182;  s.  c.  53  N.  Y.  521 ;  8.  c.  36  N.  Y. 
Sup.  94;  Reed  v.  Bullington,  11  B.  R.  408;  s.  c.  49  Miss.  228;  Stephens  t. 
Brown,  11  B.  R.  568;  s.  c.  49  Miss.  597;  contra,  Perkins  y.  Gay,  8  B.  R.  773; 
8.  c.  1  L.  T.  B.  221 ;  Beardflley  v.  Hall,  86  Conn.  270. 


CHAPTER  XVI.    / 

HODE   OF   REVISING   THE    PROCEEDINGS   OF   THE   COURTS   IN 

MATTERS   OP   BANKRUPTCY. 

Appeals  may  be  taken  from  the  district  to  the  circuit 
courts  in  all  cases  in  equity,  and  writs  of  error  may  be 
allowed  from  the  circuit  courts  to  the  district  courts  in 
cases  at  law,  under  the  jurisdiction  created  by  the  statute, 
when  the  debt  or  damages  claimed  amount  to  more  than 
five  hundred  dollars  (§  4980).  When  the  matter  decided 
is  of  an  equitable  character,  and  is,  therefore,  one  which  is 
usually  reviewed  in  the  Federal  courts  by  appeal,  it  may, 
be  carried  to  the  circuit  court  by  that  mode  of  transferring 
cases.  When  it  is  a  question  which,  by  the  system  of 
Federal  jurisprudence,  is  treated  as  a  question  of  law,  as 
distinguished  from  equity  or  admiralty  proceedings,  it 
may  be  carried  to  the  circuit  court  by  a  writ  of  error; 
but  in  either  case,  the  debt  or  damages  claimed  must 
amount  to  mo^e  than  five  hundred  dollars.^  Any  sup- 
posed creditor,  whose  claim  is  wholly  or  in  part  rejected, 
or  an  assignee  who  is  dissatisfied  witb  the  allowance  of  a 
claim,  may  also  appeal  from  the  decision  of  the  district 
court  to  the  circuit  court  for  the  same  district  (§  4980). 
The  proceedings  in  such  appeals  have  been  fully  treated 
of  heretofore,  and  need  not  now  be  explained  again. 

These  are  the  only  provisions  relating  to  appeals,  and 
from  them  it  is  apparent  that  appellate  jurisdiction  of  de- 
cisions of  a  court  of  bankruptcy  is  conferred  upon  the 
circuit  court  in  only  four  classes  of  cases:  1st.  By  appeal 
in  cases  in  equity  decided  in  the  district  court  under  the 
jurisdiction  created  by  the  statute ;  2d.  By  writs  of  error 


Ruddick  v.  Billings,  3  B.  R.  61 ;  s.  c.  1  Wool.  830. 
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in  cases  at  law,  decided  in  the  exercise  of  that  jurisdiction; 
3d.  By  appeal  from  decisions  rejecting  wholly  or  in  part 
the  claims  of  supposed  creditors;  and  4th.  By  appeal 
from  decisions  allowing  such  claims.  In  the  first  two 
classes  of  cases,  the  appeal  or  writ  of  error  is  given  to  the 
unsuccessful  party  to  the  suit,  whether  in  equity  or  at 
law ;  in  the  third  class,  it  is  given  to  the  dissatisfied  cred- 
itor; in  the  fourth,  to  the  dissatisfied  assignee.  The  suits 
belonging  to  the  first  two  classes  of  cases  are  those  of 
which  concurrent  jurisdiction  is  given  to  the  circuit  courts 
and  courts  of  bankruptcy,  and  other  similar  suits.*  The 
cases  at  law  in  which  a  writ  of  error  may  be  taken  are  not 
merely  suits,  which  the  common  law  recognized  among  its 
settled  proceedings,  but  all  suits  of  a  similar  kind  in  which 
legal  rights  are  to  be  determined,  without  reference  to  the 
particular  form  of  procedure  which  may  be  adopted.*  No 
appeal  lies,  when  the  issue  is  tried  by  the  court  without  a 
jury,  from  a  decision  upon  a  petition  in  involuntaiy  bank- 
ruptcy,* or  upon  a  petition  for  a  discharge,*  or  from  an 
order  annulling  an  adjudication  of  bankruptcy,*^  or  from 
the  ratification  of  a  sale  by  the  bankruptcy  court,*  or  from 
a  decision  in  a  summary  proceeding.^  A  writ  of  error  has 
been  used  to  review  decisions  in  actions  of  assumpsit,' 
trover,'  and  an  adjudication  of  bankruptcy  where  the  case 
was  tried  before  a  jury.*®     But  if  an  action  at  law  is  tiied 

*  In  ro  Alexarder,  8  B.  K.  29;  s.  c.  Cbase,  295 ;  B.  c.  2  L.  T.  B.  81 ;  Mor- 
gan V.  Thornhill,  5  B.  R  1 ;  s.  c  ll  Wall.  65;  in  ro  York  &  Hoover,  4  B.  R 
479;  s.  c.  1  Abb.  C.  C.  603;  b.  c.  1  L.  T.  B.  290. 

*  Insurance  Co.  v.  Comstock,  8  B.  R.  145 ;  s.  c.  16  Wall.  268. 
» In  ro  O'Brien,  1  B.  R.  176. 

*  In  re  J.  M.  Read,  2  B.  R.  9;  Ruddick  v.  Billings,  8  B.  R  61;  s.  o.  1 
Wool.  830;  Coit  v.  Robinson,  9  B.  R.  289 ;  b.  c.  19  Wall.  274. 

•  In  re  Hall,  1  Dillon,  586. 

•  In  re  York  &  Hoover,  4  B.  R  479  ;  b.  c.  1  Abb.  C.  C.  503 ;  s.  o.  1  L.  T. 
B.  290. 

'  Samson  y.  Blake,  6  B.  R  410;  s.  c.  9  Blatcli.  879;  Samson  v.  Clarke,  6 
B.  R.  403 ;  B.  c.  9  Blatch.  872. 

•  Street  v.  Dawson,  4  B.  R  207. 

'  Babbit  v.  Walbnin  &  Co.  4  B.  R  121 ;  a.  c.  1  DiUon,  19. 

'*  iDBornnce  Company  y.  Comstock,  8  B.  R.  145;  s.  c.  16  Wall  258;  Phelps 
y.  Clasen,  8  B.  R  87;  8.  c.  1  Wool  204. 
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before  the  district  court  without  the  intervention  of  a  jury, 
and  no  case  is  stated  in  the  nature  of  a  special  verdict,  a 
writ  of  error  will  not  lie.^     When  the  debt  or  damage 
claimed  does  not  exceed  the  sum  of  five  hundred  dollars^ 
the  decree  or  judgment  of  the  district  court  is  final  and 
conclusive.*    An  appeal  in  cases  in  equity  must  be  from 
the  final  decree,  and  from  that  only.     The  language  of 
the  statute  plainly  indicates  that  it  is  to  be  from  a  decree, 
and  not  from  any  and  every  order  in  the  progress  of  the 
cause.*    If  the   decree   declares  a  conveyance   void,  but 
directs  a  reference  to  a  master  to  take  an  account  of  the 
rents  and  profits,  and  to  make  allowances  affecting  the 
rights  of  the  parties,  it  is  not  a  final  decree.*    The  decree 
must  be  final,  not  merely  as  to  all  rights  in  litigation,  but 
as  to  all  parties.     If  it  is  not  final  as  to  one  party,  the 
others  can  not  appeal.*^    No  appeal  is  allowed  in  any  case 
from  the  district  to  the  circuit  court,  unless  it  is  claimed, 
and  notice  given  thereof  to  the  clerk  of  the  district  court, 
to  be  entered  with  the  record  of  the  proceedings,  and  also 
to  the  assignee  or  creditor,  as  the  case  may  be,  or  to  the 
opposite  party  in  equity,  within  ten  days  after  the  entry 
of  the  decree  or  decision  appealed  from,  and  unless  the 
appellant  at  the  time  of  claiming  the  same,  also  gives  bond 
in  manner  required  by  law  in  cases  of  such  appeals.     The 
appeal  must  be  entered  at  the  term  of  the  circuit  court 
which  is  first  held  within  and  for  the  district  next  after 
the  expiration  of  ten  days  from  the  time  of  claiming  the 
same  (§  4981). 

The  right  of  appeal,  as  given  by  the  statute,  can  neither 
be  enlai^ed  nor  restricted  by  the  district  or  the  circuit 
court.     The  regulation  of  appeals  is  a  regulation  of  juris- 


*  Blair  v.  Allen,  8  Dillon,  101. 

»  Knight  V.  Cheney,  5  B.  R.  305 ;  a.  c.  2  L.  T.  B.  205. 

»  Clark  V.  Igelin,  9  Blatch.  196;  in  re  Edward  A.  Casey,  8,B.  R.  71 ;   8.  c. 
10  Blntch.  876. 

*  Piatt  T.  Stewart,  47  How.  Pr.  206. 

*  Piatt  V.  Stewart,  47  How.  Pr.  206. 
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diction.  The  circuit  court  has  no  jurisdiction  of  any  ap- 
peal in  any  case  under  the  bankrupt  law  from  the  district 
court,  unless  it  is  claimed,  and  bond  is  filed  at  the  time  it 
is  claimed,  and  notice  of  it  given,  as  required  by  the  stat- 
ute, within  ten  days  after  entry  of  the  decree  or  decision 
appealed  from.^  The  notice  must  be  given  to  the  opposite 
party  as  well  as  to  the  clerk.*  If  the  requirements  of  the 
statute  have  not  been  complied  with,  the  appeal  may  be 
dismissed  upon  the  motion  of  the  appellee.*  The  words 
which  refer  to  the  entering  of  the  appeal  at  the  next  cir- 
cuit are,  however,  merely  directory.  The  circuit  court 
obtains  jurisdiction  by  the  filing  and  serving  of  the  notice 
'of  appeal*  What  is  required  to  be  filed  in  the  circuit 
court  within  the  ten  days,  is  the  appeal  containing  a  state- 
ment of  the  appellant's  claim,  and  a  brief  account  of  what 
has  been  done  in  the  district  court,  and  the  grounds  of 
appeal.  It  is  not  necessary  that  the  transcript  of  the  pro- 
ceedings shall  be  filed  within  the  ten  days.*^  The  district 
or  circuit  judge  may,  in  a  proper  case,  enlarge  the  time  for 
entering  the  appeal,*  or  the  time  may  be  enlarged  by 
agreement.^  Although  the  rule  is  merely  directory,  still 
if  it  is  disregarded,  the  appellee  has  a  prima  facie 
ground  of  dismissal®  The  district  court  will  not  grant  a 
reargument,  so  that  an  appeal  may  be  taken  from  the 
decree  when  re-entered,  except,  perhaps,  in  extraordinary 
and  extreme  cases.*  But  where  the  omission  to  take  the 
appeal  in  time  arose  from  a  mistake  in  selecting  the  rem- 


*  In  re  Alexander,  8  B.  R.  29;  8.  c.  Chase,  295;  8.  c.  2  L.  T.  B.  81. 
■  Wood  V.  Bailey,  12  B.  R  182;  8.  c.  21  Wall.  640. 

*  In  re  Eyler,  8  B.  R.  46  ;  s.  o.  6  Blatch.  514;  in  re  Coleman,  2  B.  R.  671; 
8.  0.  7  Blatch.  192;  in  re  Place  et  al.  4  B.  R.  541 :  b.  c.  8  Blatch.  802;  Haw- 
kins y.  Natl  Bank,  1  Dillon,  458;  Sedgwick  y.  Fridenburg,  11  Blatch.  77. 

*  Baldwin  r.  Rapplee,  5  B.  R.  19;  Barron  y.  Morris,  14  B.  R.  871. 

*  Barron  v.  Morris,  14  B.  R.  871.  •  Barron  v.  Morris,  14  B.  R.  871. 
'  Baldwin  v.  Rapplee,  6  B.  R.  19.             •  Barron  v.  Morris,  14  B.  R  871. 

*  In  re  Troy  Woolen  Co.  6  B.  R.  16 ;  s.  o.  5  Ben.  418. 
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edy,  the  district  court  may  grant  a  review  of  the  decree 
so  that  a  regular  appeal  may  be  taken.* 

Appeals  in  equity  from  the  district  to  the  circuit  court, 
and  from  the  circuit  court  to  the  Supreme  Court;,  are  regu- 
lated by  the  rules  governing  appeals  in  equity  in  the 
<^urts  of  the  United  States.*  If  the  appellant,  in  writing 
waives  his  appeal  before  any  decision  thereon,  proceedings 
may  be  had  in  the  court  of  bankruptcy  as  if  no  appeal 
had  been  taken  (§  4983). 

No  writ  of  error  is  allowed  unless  the  party  claiming 
it  complies  with  the  statutes  regulating  the  granting  of 
such  writs  (§  4981).  The  limitation  of  ten  days  applies 
to  writs  of  error  as  well  as  appeals,  and  due  notice  thereof 
must  be  given  in  the  same  manner.*  The  bill  of  excep- 
tions must  show  on  its  face  that  it  was  taken  at  the  trial.* 
Questions  of  fact  can  not  be  re-examined  on  a  writ  of  error. 
It  may  be  necessary  to  enable  the  court  to  see  the  princi- 
ple of  law  that  was  decided,  to  make  the  facts,  to  some 
extent,  a  part  of  the  record  by  bill  of  exceptions,  but  it  is 
always  the  law  decided  that  is  subject  to  review,  and  not 
the  facts.*  If  a  bill  of  exceptions  is  taken  to  the  rejection 
of  certain  evidence,  it  must  set  out  the  evidence  so  re- 
jected,*  and  if  it  does  not,  the  defect  can  not  be  removed 
by  a  petition  for  a  writ  of  error  which  forms  no  part  of 
the  bill  of  exceptions.^  A  motion  to  dismiss  a  writ  of 
error  can  not  be  made  before  the  return  day.® 

The  only  other  mode  of  revising  the  decisions  of  the 
courts  of  bankruptcy  is  by  means  of  the  supervisory 
jurisdiction  conferred  upon  the  circuit  court.  The  several 
circuit  courts  of  the  United  States,  within  and  for  the  dis- 

•  Stickney  v.  Wilt,  11  B.  R.  97;  b.  c.  23  Wall.  150.  «  Rule  XXVL 

'  losurance  Company  v.  Comstock,  8  B.  R.  145;  a.  c.  16  Wall.  258;  Coit 
V.  Robinson,  9  B.  R.  289;  s.  c.  19  Wall.  274. 

•  Strain  v.  Gourdin,  11  B.  R.  156. 

•  Ruddick  v.  Billings,  8  B.  R.  61 ;  s.  c.  1  Wool.  330;  Cragin  v.  Thompson, 
12  B.  R  81 ;  8.  c.  2  Dillon,  613. 

•  Strain  v.  Gourdin,  11  B.  R.  156.  '  Strain  v.  Gourdin,  11  B.  R.  156. 

•  Globe  Ins.  Co.  r.  Cleveland  Ins.  Co.  21  I.  R.  R.  14. 
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tricts  where  the  proceedings  in  bankruptcy  may  be  pend- 
ing, have  a  general  superintendence  and  jurisdiction  of  all 
cases  and  questions  arising  in  the  district  court  for  such 
district,  when  sitting  as  a  court  of  bankruptcy,  whether 
the  powers  and  jurisdiction  of  a  circuit  court  have  been 
conferred  on  such  district  court  or  not  (§  4986).  The 
only  construction  which  gives  due  effect  to  all  parts  of 
the  act  relating  to  revisory  jurisdiction,  is  that  which, 
on  the  one  hand,  excludes  from  the  category  of  general 
superintendence  and  jurisdiction  of  the  circuit  courts,  the 
appellate  jurisdiction  which  has  already  been  explained 
and  defined ;  and,  on  the  other,  brings  within  that  cate- 
gory all  decisions  of  the  courts  of  bankruptcy,  or  the  dis- 
trict judge  at  chambers,  which  can  not  be  thus  reviewed 
upon  appeal  or  writ  of  error.^  Except  in  a  regular  action 
at  law,  or  suit  in  equity,  or  case  of  decision  upon  a  disputed 
claim,  the  circuit  courts  have  a  general  and  universal 
superintendence  of  the  proceeding  of  the  courts  of  bank-  j 
ruptcy,*  and  of  aU  questions  that  may  be  decided  by  them* 
They  may  review  a  decision  upon  a  petition  in  involun- 
tary bankruptcy  where  there  is  no  jury  trial,'  or  upon  a 
petition  for  a  discharge,*  or  upon  a  petition  for  a  stay  of 
proceedings  in  a  pending  suit,*  or  upon  a  petition  for  a 
release  from  arrest,'  or  upon  a  summary  petition,*^  or  upon 
a  petition  for  the  sale  of  property.®  When  issues  are,  how- 

'  In  re  Alexander,  8  B.  R.  29 ;  8.  c.  Chase,  295 ;  s.  c.  2  L.  T.  B.  81. 

'  Bill  y.  Beckwith,  2  B.  R.  241 ;  Littlcfield  v.  Del.  &  Hud.  Canal  Co.  4  B. 
R257. 

"  Perry  v.  Langley,  2  B.  R.  596;  Farren  v.  Crawford,  2  B.  R.  602;  in  re 
Craft,  2  B.  R.  Ill;  a.  o.  6  Blatcb.  177;  Sutherland  v.  Kellogg,  2  Bias.  405; 
Thomhill  v.  Bank,  5  B.  R.  867 ;  s.  o.  1  Wood,  1 ;  in  r©  Picton,  11  B.  R.  420; 
B.  c.  2  Dillon,  648. 

*  In  re  Reed,  2  B.  R.  592 ;  Ruddick  v.  Billings,  3  B.  R  61 ;  8.  c.  1  Wool. 
880;  in  re  Greenfield,  6  Blatch.  287  ;  Littlefield  v.  Del.  &  Hudson  Canal  Co. 
4  B.  R.  257;  Coit  v.  Robinson,  9  B.  R.  289 ;  s.  c.  19  Wall.  274. 

•  In  re  W.  E.  Robinson,  2  B.  R.  342 ;  s.  c.  6  Blatcb.  258 ;  s  c.  36  How.  Pr. 
176;  8.  c.  2L.  T.  B.  18. 

*  In  re  J.  H.  Kimball,  2  B.  R.  354  ;  s.  c.  6  Blatch.  292 ;  8.  c.  3  Ben.  554. 

'  Bill  V.  Beckwith,  2  B.  R.  241 ;  in  re  Kerosene  Oil  Co.  8  B.  R.  125 ;  s.  a 
6  Blatch.  521. 

•  In  re  Alexander,  3  B.  R.  29;  s.  c.  Chase,  295  ;  8.  c.  2  L.  T.  B.  81. 
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ever,  framed  upon  an  involuntary  petition,  or  a  petition 
for  a  discharge,  and  tried  by  a  jury,  they  can  not  be  re- 
vised by  this  mode.^  Nor  can  questions  w^hich  arise  in 
the  progress  of  the  case  be  reviewed,  except  by  a  writ  of 
error  after  a  final  judgment.*  One  creditor  can  not  in  this 
manner  obtain  a  revision  of  a  decision  of  the  district  court 
allowing  the  claim  of  another  creditor.*  An  interlocutory 
order  made  by  the  district  court  in  a  suit  in  equity  can 
not  be  thus  revised.*  These  examples  are  sufficient  to 
illustrate  the  character  and  extent  of  the  jurisdiction.  The 
statute  confera  a  complete  supervision  over  all  the  pro- 
ceedings of  the  court  of  bankruptcy  within  the  limits  above 
mentioned.  There  is  not  only  a  general  superintendence, 
but,  lest  that  word  might  not  include  everything,  there 
is  a  general  jurisdiction  conferred.  This  extends  not  only 
to  all  cases,  but  to  all  questions  arising  under  the  statute. 
In  other  words,  the  circuit  court  may  review  the  whole  case 
and  decide  on  it,  or  it  may  assume  jurisdiction  of  any  par- 
ticular question  arising  in  the  progress  of  the  case.*^  It  is  im- 
material whether  the  decision  is  an  interlocutory  order  or 
a  final  decree.  In  conferring  jurisdiction  upon  the  circuit 
court  for  the  district  where  the  proceedings  are  pending, 
the  statute  simply  describes  the  particular  circuit  court  in 
which  the  jurisdiction  shall  be  exercised,  and  not  the  state 
of  the  matters  to  be  revised.'  The  jurisdiction  of  the  cir- 
cuit court  to  review  summary  proceedings  is  not  limited 
by  any  measure  of  the  value  of  the  property  involved.*^ 

It  is  clear,  however,  that  the  superintendence  and  ju- 
risdiction can  only  be  exercised  over  proceedings  already 


'  Morgan  v.  Thornhill,  6  B.  R.  1 ;    s.  c.  11  Wall.  65. 

*  In  re  Oregon  B,  P.  &  P.  Co.  14  B.  R.  394. 

*  In  re  Troy  Woolen  Co.  9  B.  R.  829;  s.  c.  9  Blatch.  191 ;  Bank  v.  Cooper, 
9  B.  R.  629;  8.  c.  20  Wall.  171. 

*  Warren  v.  Tenth  National  Bank,  9  Blatch.  193. 

*  Riiddick  V.  Billings,  8  B.  R.  61 ;  8.  o.  1  Wool.  830. 

*  Littlefield  v.  Del  &  Hud.  Canal  Co.  4  B  li.  257. 

^  Samson  y.  Blake.  6  B.  R.  410;  s.  o.  9  Blatch.  879. 
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pending  in  the  court  of  bankruptcy.^  They  are  revisory 
of  cases  and  questions  arising  in  the  court  of  bankruptcy, 
and  contemplate  a  review  of  what  is  presented  to  that 
court  for  consideration  and  decision.  They  may  include 
the  power  which,  in  a  special  and  perhaps  more  restricted 
form,  was  given  in  the  sixth  section  of  the  bankrupt  act 
of  1841,  wherein  authority  was  given  to  adjourn  any  point 
or  question  arising  in  any  case  in  bankruptcy  into  the 
circuit  court,  to  be  there  heard  and  determined ;  and  it 
may  be  that,  under  the  present  statute,  the  presentation  of 
such  questions  and  the  jurisdiction  of  the  circuit  court 
over  them,  does  not,  as  in  the  former,  depend  upon  the 
discretion  of  the  court  of  bankruptcy.  But,  in  either 
view,  the  questions,  or  cases  presenting  such  questions, 
must  arise  in  the  court  of  bankruptcy ;  and  their  determi- 
nation in  the  circuit  court  is  either  for  the  guidance  or  con- 
trol of  the  court  of  bankruptcy.  This  is  not  a  jurisdiction 
to  assume  the  conduct  of  the  proceedings,  or  to  specifically 
enforce  or  execute  the  orders  or  decrees  of  that  court 
For  that  purpose  the  court  of  bankruptcy  has  ample  and 
exclusive  power. 

The  statute  does  not  blend  or  confound  the  two  courts 
in  the  administration  of  the  bankrupt  law.  The  courts  are 
distinct  under  that  statute,  as  under  all  others,  and  exer- 
cise a  separate  jurisdiction,  each  in  its  own  sphere.  The 
proceedings  for  a  review  of  the  decree  of  the  court  of 
bankruptcy  bring  the  decree,  and  whatever  orders  are  in- 
volved therein,  before  the  circuit  court,  but  do  not  operate 
to  transfer  the  entire  proceedings  in  bankruptcy  into  the 
circuit  court,  to  be  there  continued  as  in  a  court  of  first  in- 
stance. If  the  decree  is  affirmed,  it  stands  as  the  decree  of 
the  court  of  bankruptcy,  and  not  of  the  circuit  court ;  and 
is  to  be  carried  into  due  execution  by  the  former,  and  not 


'  Id  re  Alexander,  3  B.  R.  29;  s.  c.  Chase,  295  ;  8.  c.  2  L.  T.  B.  81 
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the  latter.*  The  circuit  court  can  not  assume  the  primary 
exercise  of  the  primary  jurisdiction  conferred  upon  the 
court  of  bankruptcy,  and  will  not  during  the  pendency  of 
proceedings  for  a  review,  direct  the  marshal  to  take  pos- 
session of  the  property  of  the  bankrupt,  nor  proceed  to 
ascertain  and  liquidate  the  assets.*  The  case  or  question 
presented  for  revision  must,  moreover,  be  a  case  or  ques- 
tion fairly  presented  to  and  passed  upon  by  the  bankrupt 
court.  That  is  the  court  of  first  resort.  To  that  court 
first  must  the  question  and  proofs  be  presented,  and  if  that 
court  errs,  then,  and  then  only,  can  resort  be  had  to  the 
circuit  court.  A  party  can  not  go  into  the  circuit  court 
in  the  first  instance  to  make  his  case  or  question.*  The 
exercise  of  this  jurisdiction  is  not  placed  by  the  statute 
under  specific  regulations  and  restrictions,  like  the  pro- 
ceeding by  appeal  or  writ  of  error,  nor  has  the  Supreme 
Court  prescribed  any  rule  concerning  it.  It  must  depend 
upon  the  sound  discretion  of  the  court.  Unreasonable 
delay  in  invoking  the  superintending  jurisdiction  should 
not  be  allowed,  nor  should  such  excessive  rigor  be  exer- 
cised that  the  ends  of  justice  will  probably  be  defeated.* 

The  statute  provides  that,  except  when  special  pro- 
vision is  otherwise  made,  the  circuit  may,  upon  bill,  peti- 
tion, or  other  proper  process  of  any  party  aggrieved,  hear 
and  determine  such  cases  as  in  a  court  of  equity  (§  4986). 
The  revisory  jurisdiction  may  be  invoked  either  by  a 
formal  biU^  or  by  a  petition,*  addressed  to  the  circuit 
court,  stating  clearly  and  specifically  the  point  or  question 

*  Binningcr  et  al.  8  B.  R.  487;  s.  c.  7  Blatch.  159;  s.  c.  1  L.  T.  B.  183; 
Clark  et  al.  8  B.  R  489;  s.  c.  7  Blatch.  159,  IGo. 

*  In  re  Clark  et  al.  1  B.  R.  489 ;  s.  c.  7  Blatch.  165. 
»  Ala.  &  Chat.  R.  R.  Co.  v.  Jones,  7  B.  R.  145. 

*  In  re  Alexander,  8  B.  R.  29 ;  8.  c.  Chase,  295 ;  s.  c.  2  L.  T.  B.  81 ;  Little- 
field  V.  Del.  &  Hud.  Canal  Co.  4  B.  R.  257 ;  Sutherland  v.  Kellogg  et  al.  2 
Blss.  405 ;  Bank  v.  Cooper,  9  B.  R.  529;  s.  c.  20  Wall.  171 ;  in  re  Edward  A. 
Casey,  8  B.  R.  71 ;  s.  c.  10  Blatch.  376. 

*  Marshall  v.  Knox,  8  B.  R.  97 ;  s.  c.  16  Wall.  551 :  Hurst  v.  Teft,  18  B. 
B.  108  ;  8.  c.  12  Blatch.  217. 

*  In  re  J.  M.  Reed,  2  B.  R  9. 
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decided  in  the  district  court,  charging  that  the  petitioner 
is  aggrieved  thereby,  and  praying  the  circuit  court  to  re- 
view and  reverse  the  decision  of  the  court  below.  A 
notice  of  appeal  is  not  a  proper  process  for  invoking  a  re- 
view of  a  decision  of  the  district  court.^  It  has,  however, 
been  intimated  that  the  circuit  court  may  exercise  this  au- 
thority either  upon  the  statement  of  counsel  or  the  admis- 
sions of  the  parties,  or  upon  petition  and  answer.*  An  al- 
legation by  a  petitioner  that  he  is  aggrieved  is  not  suffi- 
<jient,  unless  it  be  also  alleged  in  what  the  error  consists — 
whether  of  law  or  fact ;  and  the  nature  of  the  error  should 
be  distinctly  stated  for  the  information  of  the  circuit  court, 
and  as  a  matter  of  notice  to  the  opposite  party.  Appel- 
late courts,  even  in  appeals,  proceed  upon  the  ground  that 
the  decree  in  the  subordinate  court  is  correct,  and  the  bur- 
den to  show  error  is  upon  the  appellant  The  petition 
must  also  state  the  relief  desired.®  While  the  whole  mode 
of  procedure  is  summary,  and  may  be  exercised  in  such 
manner  as  shall  be  thought  proper,  yet  care  will  be  taken 
that  it  is  not  so  summary  that  wrong  or  injustice  is  done 
to  either  party.*  The  adverse  party  should  be  notified  of 
the  pendency  and  object  of  the  proceedings,  and  of  ther 
day  assigned  for  hearing  the  cause.^  A  service  of  the  pe- 
tion  upon  the  attorney  who  acted  as  his  counsel  in  the 
original  proceedings  is  sufficient.  The  proceeding  in  re- 
view is  a  part  of  the  original  case,  and  for  the  purpose  of 
the  review  the  parties  are  still  in  court.* 

Appeals  in  equity  suits  and  in  causes  of  admiralty  and 
maritime  jurisdiction  vacate  the  respective  decrees  in  the 
subordinate  coui't,  and  remove  the  whole  record  into  the 


'  In  re  Edward  A.  Casey,  8  B.  R.  71 ;  8.  c.  10  Blatcli.  376. 

»  Billy.  Beckwith,  2  B.  R.  241. 

"  Littlefleld  v.  Del.  &  Hud.  Canal  Co.  4  B.  R.  257 ;  Sutherland  v.  Kellogg 
«t  al.  2  Biss.  405;  Samson  v.  Blake,  6  B.  R.  410;  s.  o.  9  Blatch.  879;  in  re 
Edward  A.  Casey,  8  B.  R.  71 ;  b.  c.  10  Blatcli.  370. 

*  Bill  V.  Beckwith,  2  B.  R.  241.  •  In  re  J.  M.  Reed,  2  B.  R.  9. 

•  Ala.  &  Chat.  R.  R.  Co.  v.  Jones,  5  B.  R.  07. 
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court  of  paramount  jjirisdiction  ;  but  nothing  of  the  kind 
is  done  in  a  proceeding  by  a  supervisory  petition.^ 

The  supervisory  powers  and  jurisdiction  granted  to  the 
circuit  court  may  be  exercised  either  by  the  court,  or  by 
any  justice  thereof,  in  term  time  or  vacation  (§  4986). 
The  district  judge  can  not  sit  as  a  member  of  the  circuit 
court  in  the  exercise  of  its  supervisory  powers.*  When 
the  case  is  heard  in  vacation,  at  chambers,  the  judge 
may  entertain  and  act  upon  the  petition  either  in  •  or  out 
of  the  district.*  The  statute  declares  that  the  circuit 
court  shall  hear  and  determine  the  case  as  in  a  court  of 
equity.  The  statement  of  the  grievance  and  the  redress 
desired  is  sometimes  called  a  petition,^  and  sometimes  a 
biU.'  The  questions  presented  for  decision  have  generally 
been  merely  points  of  law.  In  one  case  all  the  proceed- 
ings in  the  court  below,  including  the  testimony,  wiere 
made  a  part  of  the  bill.*^  In  another,  the  court  is  reported 
to  have  heard  the  case  anew,®  but  probably  on  the  testi- 
mony that  was  produced  before  the  court  of  bankruptcy. 
In  another,  leave  was  given  to  the  parties  to  file  affida- 
vits* From  this  it  appears  that  the  circuit  court  does  not 
hear  the  case  strictly  as  an  appellate  court,  but  as  a  court 
of  original  jurisdiction,  and  hence  may  receive  additional 
testimony,*^  and  is  not  limited  to  the  evidence  produced 
in  the  court  below.  It  has,  on  the  other  hand,  been  held 
that  although  matters  of  fact  as  well  as  matters  of  law 
may  be  revised,  yet  it  is  not  the  intention  of  the  statute 
in  this  form  of  proceeding,  to  give  a  party  a  second  trial 
merely  as  such,  but  to  secure  to  him  an  appellate  tribunal 

'  Littlefield  v.  Del.  &  Had.  Canal  Co.  4  6.  R.  257. 

*  Nelson  ▼.  Garland,  1  How.  265. 

*  Ala.  &  Chat.  B.  R  Co.  v.  Jones,  5  B.  B.  97. 

*  Markson  v.  Heany,  1  Dillon,  511,  note. 

*  In  re  J.  M.  Beed,  2  B.  B.  9.  •  Panrin  ▼.  Crawford,  2  B.  B.  602. 
'  Perry  v.  Langley,  2  B.  R.  596.               •  Farrin  v.  Crawford,  2  B^  B.  602. 

*  in  re  Alexander,  8  B.  B.  29;  8.  c.  Chase,  295;  s.  c.  2  L.  T.  B.  81. 

"  In  re  Boat.  &  Hart.  R  R  Co.  6  B.  B.  209 ;  8.  o.  9  Blatch.  101 ;  contra, 
in  re  Great  West.  Tel.  Co.  5  Biss.  859. 
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for  the  re-examination  and  revision  of  the  rulings,  orders, 
and  decrees  of  the  district  court,  and  for  the  reversal  of 
the  same  in  case  they  are  found  erroneous.^  It  has  also 
been  held  that  a  statement  made  by  counsel,  setting  forth 
the  order  or  ruling  complained  of,  and  sufficient  facts  to 
enable  the  circuit  court  to  form  an  opinion  upon  the  point, 
and  verified  by  the  judge  or  clerk,  might  form  the  basis  of 
the  petition,  or  that  the  whole  case  may  be  brought  up  by 
a  bill  of  exceptions.*  The  petition  may  be  amended* 
Advantage  may  be  taken  of  defects  in  the  petition  by  de- 
murrer,* or  by  an  answer.* 

The  statute  does  not  declare  in  terms  that  the  party 
aggrieved,  or  any  party,  shall  have  the  right  to  invoke 
that  superintendence  and  jurisdiction ;  but  that  is  neces- 
sarily implied.  A  court  of  justice  is  not  at  liberty  to 
disown  its  jurisdiction,  or  to  refuse  to  entertain  parties 
who  apply  in  due  form  for  its  exercise.  Where  the  juris- 
diction is  itself  discretionary,  it  may  be  declined;  and 
where  parties  do  not  apply  in  the  legal  or  prescribed 
manner,  or  in  due  season,  or  are  otherwise  in  fault  in  the 
matter  of  the  review  sought,  doubtless  the  court  may  dis- 
miss their  application.  And  the  control  of  the  court 
over  frivolous  and  vexatious  appeals  of  any  kind  is  not 
questionable.  But  the  court  can  not  impose  compulsory 
dismissal  as  a  penalty  or  consequence  of  alleged  or  sup- 
posed misconduct  elsewhere,  which  has  no  effect  to  delay 
or  impede  the  exercise  of  the  power  of  the  court  in  the 
matter  of  the  relief  sought.  It  will  not  compel  a  party  to 
elect  whether  he  will  further  prosecute  his  petition  of 
review  or  an  action  commenced  in  a  State  court  against 


'  Litttefield  v.  Del.  &  Hudson  Canal  Co.  4  B.  R.  257 ;  in  re  Great  West. 
Tel.  Co.  5  Bias,  869. 

'  Sutherland  y.  Kellogg  et  al.  2  Biss.  405. 

»  Littlefield  v.  Del.  &  Hudson  Canal  Co.  4  B.  R.  257 ;  Sutherland  v.  Kel- 
logg et  al.  2  Bias.  405 ;  Samson  v.  Blake,  6  B.  R.  410 ;  s.  c.  9  Blatch.  879. 

*  Lttlefield  v.  Del.  &  Hudson  Canal  Co.  4  B.  R.  257. 

^  Sutherland  y.  Kellogg  et  al  2  Biss.  405. 
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the  appellee  to  restrain  him  from  prosecuting  the  proceed- 
ing in  bankruptcy.^  When  the  revisory  jurisdiction  of 
the  circuit  court  is  invoked  over  a  decision  of  the  district 
court  upon  a  question  of  fact,  the  burden  is  on  the  peti- 
tioner to  show  error  in  the  decision.  It  is  not  sufficient 
merely  to  show  such  a  condition  of  the  testimony  in  the 
case  that  different  minds,  with  equal  fairness,  might  possi- 
bly an'ive  at  different  conclusions,  but  it  must  be  shown, 
more  nearly  in  analogy  to  the  case  of  a  motion  for  a  new 
trial,  that  the  evidence  can  not  support  the  finding.*  A 
finding  of  fact  upon  an  examination  of  witnesses  in  the 
presence  of  the  district  court,  where  the  opportunity  for 
judging  correctly  of  the  credibility  of  the  witnesses,  and 
the  weight  of  the  testimony  is  better  than  can  be  afforded 
by  an  inspection  of  the  testimony  when  reduced  to  writ- 
ing, will  not  be  reversed  without  a  very  clear  and  decided 
conviction  that  it  is  en'oneous.*  The  circuit  court  sits  as 
a  court  of  equity,  and  on  an  inquiry  into  questions  of  fact 
is  not  bound  to  reverse  upon  strictly  legal  grounds,  if  sat- 
isfied that  the  facts  are  correctly  found,  and  that  no  injus- 
tice has  been  done.*  If  there  is  nothing  in  the  record  to 
show  that  the  district  court  found  anything  upon  a  par- 
ticular point,  the  circuit  court  can  not  consider  that  as  a 
question  properly  before  it.*^ 

In  those  judicial  districts  which  are  not  within  any 
organized  circuit  of  the  United  States,  the  power  and 
jurisdiction  of  a  circuit  court  may  be  exercised  by  the 
district  judge  (§  4988).  There  appears  to  be  some  doubt 
as  to  the  mode  in  which  the  supervisory  power  may  be 
exercised  in  the  territories.  The  statute  provides  that  the 
supreme  courts  of  the  territories  shall  have  the  same  super- 

'  Binninger  et  al.  3  B.  R.  489;  s.  c.  7  Blatcb.  165;  s.  c.  1  L.  T.  B.  186. 

•  In  re  Dow,  6  B.  R.  10. 

»  Samson  v.  Clark,  6  B.  R.  403;  b.  c.  9  Blatcb.  373  ;  in  re  Cornwall,  6  B.  R. 
305 ;  8.  c.  9  Blatch.  114 ;  in  re  Picton,  11  B.  R.  420 ;  8.  c.  2  Dillon,  548. 

*  Samson  v.  Blake,  6  B.  R.  410 ;  s.  c.  9  Blatch.  379. 
'  In  re  McGilton  et  al.  7  B.  R.  294 ;  s.  c.  8  Bias.  141. 
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visory  jurisdiction  over  the  acts  and  decisions  of  the  jus- 
tices thereof  as  is  conferred  upon  the  circuit  courts  over 
proceedings  in  the  district  courts  (§  4987).  The  recent 
amendment  ^  makes  the  district  courts  of  the  territories 
subject  to  the  general  superintendence  and  jurisdiction, 
of  the  circuit  courts,  but  no  circuit  courts  appear  to  have 
been  created  that  can  exercise  such  jurisdiction. 

In  cases  arising  under  the  statute,  no  appeal  or  writ  of 
error  is  allowed  in  any  case  from  the  circuit  courts  to  the 
Supreme  Court  of  the  United  States,  unless  the  matter  in 
dispute  in  such  case  exceeds  five  thousand  dollars  ^(§  4989). 

In  all  cases  where  concurrent  jurisdiction  is  vested  in 
the  circuit  and  district  courts  (§  4979),  either  party,  where 
the  proceeding  is  instituted  in  the  circuit  court  may,  in  a 
proper  case,  if  the  matter  in  dispute  is  sufficient,  remove  it 
into  the  Supreme  Court  for  re-examination,  when  it  has 
proceeded  to  a  final  judgment  or  decree,  in  the  same  man- 
ner as  is  provided  for  other  controversies  outside  of  the 
bankrupt  law.*  The  final  decrees  and  judgments  rendered 
in  the  circuit  courts,  in  the  exercise  of  their  appellate  juris- 
diction over  the  judgments  and  decrees  of  the  district 
courts  by  appeal  or  writ  of  error  (§  4980),  where  the  sum 
or  value  exceeds  five  thousand  dollars,  may  be  re-examined 
in  the  Supreme  Court  by  appeal  or  writ  of  error  in  the 
same  manner  as  in  other  cases  of  a  similar  character.' 
But  if  the  circuit  court  in  such  a  case  dismisses  a  writ  of 
error  for  want  of  jurisdiction,  the  proper  remedy  is  by  a 
writ  of  mandamus,  and  not  by  a  writ  of  error.*  No  appeal 
lies  to  the  Supreme  Court  from  a  decree  of  the  circuit  court 
rendered  in  the  exercise  of  its  special  supervisory  juriadic- 

>  Act  of  22d  June,  1874,  §  16. 

"  Smith  V.  Mason,  6  B.  R.  1 ;  8.  o.  14  Wall.  419;  s.  o.  5  L.  T.  B.  7; 
Knight  V.  Cheney,  5  B.  R.  805 ;  a.  c.  2  L.  T.  B.  205 ;  Morgan  v.  Thornhill,  6 
B.  R.  1 ;  8.  c.  11  Wall.  65. 

•  Knight  V.  Cheney,  5  B.  R.  305 ;  e.  o.  2  L.  T.  B.  205 ;  Morgan  v.  Thorn- 
hill,  5  B.  R.  1;  8.  0.  11  Wall.  65;  Coit  ▼.  Robinson,  9  B.  R.  289;  8.  o.  19 
Wall.  274  ;  Ins.  Co.  v.  Comstock,  8  B.  R.  145  ;  8.  c.  16  Wall.  268. 

*  Ins.  Co.  V.  Comstock,  8  B.  R.  145 ;  8.  c.  16  Wall.  258. 
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tion/  but  if  the  circuit  cpurt  decides  that  it  has  no  juris- 
diction to  entertain  a  petition  or  bill  of  review,  the  Supreme 
Court  may  entertain  an  appeal  from  such  decision,  not  for 
the  purpose  of  reviewing,  but  for  the  purpose  of  correcting 
an  erroneous  decision  respecting  the  power  of  the  circuit 
court,  and  enabling  the  party  to  be  heard  on  his  applica- 
tion.* If  the  circuit  court  renders  a  judgment  or  decree 
in  favor  of  the  party  instituting  the  suit  in  a  case  where 
it  is  without  jurisdiction,  the  Supreme  Court  will  reverse 
the  judgment  or  decree  and  remand  the  cause  with  direc- 
tions to  dismiss  the  suit.*  It  is  doubtful  whether  a  judg- 
ment rendered  in  the  circuit  court  on  an  appeal  from  a 
decision  of  the  district  court  allowing  or  rejecting  a  claim  * 
can  be  revised.  The  Supreme  Court  can  not  entertain  an 
appeal  from  the  district  court,*  nor  exercise  a  direct  revis- 
ing power  over  its  decree.* 

•  Morgan  v.  Thornbill,  5  B.  R.  1 ;  8.  c.  11  Wall.  65  ;  Hall  v.  Allen,  9  B.  R. 
6;  8.  c.  12  Wall.  452;  Mead  v.  Thompson,  8  B.  R.  520;  s.  c.  16  Wall.  635; 
Coit  ▼.  RobinBon,  9  B.  R.  289;  b.  c.  19  Wall.  274;  Nelson  v.  Garland,  1  How. 
265. 

•  Bank  v.  Cooper,  9  B.  R.  529;  s.  c.  20  Wall.  171. 

»  Btickney  v.  Wilt,  11  B.  R  97;  s.  c.  23  Wall.  150. 

•  Coit  T.  Robinson,  9  B.  R.  529;  s.  c.  19  Wall.  274. 

•  Crawford  ▼.  Points,  18  How.  11. 

•  In  re  William  Christy,  8  How.  292 ;  Crawford  v.  Points,  13  How.  11. 
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THE  BANKRUPT  LAW. 


CONSTITUTION. 

Art.  I,  Sec.  8. — Tlie  Congress  shall  have  power  *  *  *  ♦ 
to  establish  *  *  *  *  uniform  laws  on  the  subject  of  bank- 
rnptcies  throughout  the  United  States. 

Extent  of  the  Power. 

The  subject  is  divisible  in  its  nature  into  bankrupt  and  insolvent  laws, 
though  the  line  of  partition  between  them  is  not  so  distinctly  marked  as  to 
enable  any  person  to  say  with  positive  precision  whal  belongs  exclusively  to 
one  and  not  to  the  other  class  of  laws.  The  difficulty  of  discriminating  with 
any  accuracy  between  insolvent  and  bankrupt  laws  would  lead  to  the  opinion 
that  a  bankrupt  law  may  contain  those  regulations  which  are  generally  found 
in  insolvent  laws,  and  that  an  insolvent  law  mav  contain  those  which  are 
common  to  a  bankrupt  law.     (Sturges  v.  Crowninshieldy  ^  Wheat.  122.) 

The  word  bankruptcy  is  employed  in  the  Constitution  in  the  plural  and 
as  part  of  an  expression  **  the  subject  of  bankruptcies."  The  ideas  attached 
to  the  word  in  this  connection  are  numerous  and  complicated.  They  form  a 
subject  of  extensive  and  complicated  legislation.  Of  this  subject  Congress 
has  general  jurisdiction.  (In  re  Edward  Klein,  1  How.  277,  note;  s.  c.  2 
N.  Y.  Leg.  Obs.  185  ;  in  re  Silverman,  4  B.  R.  523 ;  s.  c.  1  Saw.  410;  s.  c.  2 
Abb.  C.  C.  243 ) 

Bankruptcy  bears  a  meaning  co-extensive  with  insolvency,  and  is  equiva- 
lent to  that  word  in  the  Constitution.  (KumlerY.  Kohaus^  5  Hill,  317  ;  Sackett 
v.  Andross,  5  Hill,  327;  Morse  v.  Ilovey^  1  Barb.  Ch.  404;  s.  c.  1  Sandf.  Ch. 
187.) 

The  grant  is  a  grant  of  plenary  power  over  the  "subject  of  bankruptcies.'' 
The  subject  of  bankruptcies  includes  the  distribution  of  the  property  of  the 
fraudulent  or  insolvent  debtor  among  his  creditors,  and  the  discharge  of  the 
debtor  from  his  contracts  and  legal  liabilities,  as  well  as  all  the  intermediate 
and  incidental  matters  tending  to  the  accomplishment  or  promotion  of  these 
two  principal  ends.  Congress  is  given  full  power  over  this  subject,  with  the 
one  qualification,  that  its  laws  thereon  shall  be  uniform  throughout  the 
United  States.  {In  re  Silverman,  4  B.  R.  523;  s.  c.  1  Saw.  410;  s.  c.  2  Abb. 
C.  C.  243;  in  re  Reiman  &  Friedlander,  11  B.  R.  21 ;  s.  c.  13  B.  R.  128;  s.  c. 
7  Ben.  455;  s.  c.  12  Blatch.  562.) 

The  power  of  Congress  extends  to  all  cases  where  the  law  causes  the  prop- 
erty of  a  debtor  to  be  distributed  among  his  creditors.  This  is  its  least  limit. 
Its  greatest  is  a  discharge  of  the  debtor  from  his  contracts.  All  intermedinte 
legislation  aflfecting  sulwtance  and  form,  but  lending  to  further  the  great  end 
of  the  subject — distribution  and  discharge — is  in  the  competency  and  dis- 
cretion of  Congress.     {In  r«  Edward  Klein,  1  How.  277,  note ;  s.  c.  2  N.  Y.  Ltg, 
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Obs.  185;  in  re  SilvermaD,  4  B.  R.  523;  s.  c.  1  Saw.  410;   s.  c.  3  Abb.  C. 
C.  243.) 

To  this  power  there  is  no  limitation,  and  consequently  it  is  competent  to 
Congress  to  act  on  the  whole  subject  of  bankruptcy  w^ith  a  plenary  discretion. 
{In  re  Irwine,  1  Penn.  L.  J.  291.) 

The  power  conferred  is  without  restriction,  save  in  its  uniformity.  It  is 
plenary,  and  in  reference  to  its  subject  may  be  exercised  with  the  same  lati- 
tude as  the  like  power  has  been  and  may  be  by  the  British  Parliament. 
{Kumler  v.  Kohavs,  5  Hill,  817 ;  in  re  Edward  Klein,  1  How.  277,  note;  s.  c. 
2  N.  Y.  Leg.  Obs.  185.) 

Congress  in  passing  laws  on  the  subject  of  bankruptcies  is  not  restricted  to 
laws  with  such  scope  only  as  the  English  bankrupt  laws  had  when  the  Consti- 
tution was  adopted.  J  he  power  is  general,  unlimited  and  unrestricted  over 
the  subject.  {In  re  Silverman,  4  B.  R.  523  ;  s.  c.  1  Saw.  410 ;  s.  c.  2  Abb.  C. 
C.  243:  inre  Reiman  &  Friedlander,  11  B.  R.  21  ;  s.  c.  13  B.  R.  128;  s.  c.  7 
Ben.  455 ;  s.  c.  12  Blatch.  562 ;  Thompson  v.  Alger^  53  Mass.  428.) 

The  framers  of  the  Constitution  did  not  intend  to  limit  the  power  to  any 
particular  class  of  persons.  (Morse  v.  Hovey^  1  Sandf.  Ch.  187  ;  s.  c.  1  Barb. 
Ch.  404 ;  in  re  Klein,  1  How.  277,  note ;  s.  c.  2  N.  Y.  Leg.  Obs.  185 ;  Kiimler  v. 
Kohaus,  5  Hill,  317;  in  re  California  Pacific  R.  R.Co.  11  B.  R.  198;  in  re 
Silverman,  4  B.  R.  528;  s.  c.  1  Saw.  410;  s.  c.  2  Abb.  C.  C.  243.) 

It  is  not  necessary  that  a  bankrupt  law  shall  provide  for  the  debtor's  dis- 
charge.    {In  re  California  Pacific  R.  R.  Co.  11  B.  R.  193.) 

Congress  may  establish  a  system  of  voluntary  as  well  as  involuntary  bank- 
ruptcy. {Ltmd  V.  Pierce^  25  Me.  233  ;  Lahr  v.  Wattles,  8  111.  225  ;  Kumler  v. 
Kohaus,  5  Hill,  317 ;  in  re  Edward  Klein,  1  How.  277,  note ;  s.  c.  2  N.  Y.  Leg. 
Obs.  185 ;  Morse  v.  Hovey,  1  Sandf.  C  h.  187  ;  s.  c.  1  Barb.  Ch.  404  ;  Thompson 
V.  Alger^  58  Mass.  428  ;  State  Bank  v.  Wilborn^  6  Ark.  35  ;  Keen^  v.  Mouldy  16 
Ohio,  12;  CutUr  v.  FoUom,  17  N.  H.  139 ;  McCormick  v.  Pickering,  4  N.  Y. 
276 ;  Bowan  v.  Holcomh,  16  Ohio,  463 ;  Dresser  v.  Brooks,  3  Barb.  429 ;  Hastings 
V.  Fo^cler^  2  lud.  216 ;  Beed  v.  Vaughan,  15  Mo.  137;  in  re  Irwine,  1  Penn.  L. 
J.  291.) 

The  directly  granted  power  over  bankruptcies  carries  the  incidental  au- 
thority to  modify  the  obligation  of  contracts  so  far  as  the  modification  may 
result  from  a  legitimate  exercise  of  the  delegated  power.  A  discharge  may 
therefore  be  granted  releasing  the  debtor  from  contracts  subsisting  at  the 
time  when  the  law  was  passed.  {Kumler  \,  Kohaus,  5  Hill,  817;  Siickettv. 
Andross,  5  Hill,  327  ;  in  re  Edward  Klein,  1  How.  277,  note;  s.  c.  2  N.  Y. 
Leg.  Obs.  185;  Morse  v.  Ilovey,  1  Sandf.  Ch.  187;  s.  c.  1  Barb.  Ch.  404;  Loud 
V.  Pierce,  25  Me.  233;  Keene  v.  Mould,  16  Ohio,  12  ;  McCarmicky.  Pickering,  4 
N.  Y.  276;  in  re  Irwine,  1  Penn.  L.  J.  291.) 

Congress  may  pass  a  law  whicn  will  hare  the  effect  to  make  void  an 
assignment  which  is  valid  under  the  State  laws.  {In  re  Henry  Brenneman, 
Crabbe,  456.) 

The  power  to  enact  a  bankrupt  law  implies  the  power  to  make  it  effi- 
cient.   The  end  implies  the  means.     {Bussellv,  Cheatham,  16  Miss.  703.) 

Congress  has  the  power  not  only  to  establish  uniform  laws  on  the  subject 
of  bankruptcies,  but  also  to  commit  the  execution  of  the  system  to  such 
Federal  courts  as  it  may  see  fit,  and  to  prescribe  such  modes  of  procedure 
and  means  of  administering  the  system  as  it  may  deem  best  suited  to  carry 
the  law  into  successful  operation.  {Sherman  v.  Bingham,  5  B.  R.  34 ;  s.  c.  7 
B.  R.  490;  s.  c.  3  C.  L.  N.  258;  Goodall  v.  T utile,  7  B.  R.  193;  s.  c.  3  Biss. 
219;  Mitchell  v.  Manuf.  Co.  2  Story,  648.) 

Congress  has  the  power  to  define  what  and  how  much  of  the  debtor's 
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property  shall  be  exempt  from  the  claims  of  his  creditors.  (In  re  Reiman 
&  Priedlander,  11  B.  R.  21;  s.  c.  13  B.  R.  128;  s.  c.  7  Ben.  455;  s.  c.  12 
Blatch.  502.) 

To  come  Tvithin  the  constitutional  provision  a  bankrupt  law  must  be  a 
uniform  law  throughout  the  United  States.  A  law  which  prescribes  one  rule 
in  one  district  and  a  different  one  in  another  can  not  be  regarded  as  a  uni- 
form law.     (Kittredge  v.  Warren,  14  N.  H.  509.) 

The  laws  established  by  Congress  on  the  subject  of  bankruptcies  under 
the  power  conferred  by  the  Constitution  must,  indeed,  be  uniform  throughout 
the  United  States.  But  the  extent  to  which  this  power  shall  be  exercised 
rests  in  the  discretion  of  Congress.  Uniformity  is  required  in  the  national 
legislation  only,  and  the  laws  of  the  several  States  may  be  left  in  force  so  long 
and  to  such  extent  as  Congress  may  see  fit.  {Day  v.  Bardwell,  S  B.  R.  455 ; 
s.  c.  97  Mass.  246.) 

State  Insolvent  Liaivs. 

The  power  granted  to  Congress  may  be  exercised  or  declined  as  the  w^is- 
<Iom  of  that  body  shall  decide.  If,  in  the  opinion  of  Congress,  uniform  laws 
concerning  bankruptcies  ought  not  to  be  established,  it  does  not  follow  that 
partial  laws  may  not  exist  or  that  State  legislation  on  the  subject  must  cease. 
It  is  not  the  mere  existence  of  the  power,  but  its  exercise  which  is  incompat- 
ible with  the  exercise  of  the  same  power  by  the  States.  It  is  not  the  right  to 
establish  these  uniform  laws,  but  their  actual  establishment  which  is  incon- 
sistent with  the  partial  acts  of  the  States.  (Sturges  v.  Growninshield,  4 
Wheat.  122;  Blanchardv.  Eussell,  13  Mass.  1 ;  Farmers*  Bank  v.  Smith,  3  S. 
&  R.  63;  Betts  v.  Bagley,  29  Mass.  572;  Adams  v.  Storey,  1  Paine,  79;  Pugh 
V.  Bussel,  2  Blackf.  294;  Alexander  v.  Gibson,  1  N.  &  McC.  480;  contra, 
Vanuxemv.  Hazlehursts,  4  N.  J.  L.  192;  Oldens  v.  HaUet,  5  N.  J.  L.  466; 
Golden  v.  Piinee,  3  Wash.  313;  Mason  v.  Wash,  1  Breeae,  16.) 

One  prominent  reason  why  the  power  was  given  to  Congress  was  to  secure 
to  the  people  of  the  United  States  as  one  people  a  uniform  law  by  which  a 
debtor  might  be  discharged  from  his  previous  engagements,  and  his  future 
acquisitions  exempted  from  his  previous  engagements.  The  rights  of 
debtor  and  creditor  equally  entered  into  the  minds  of  the  framers  of  the 
Constitution.  The  great  object  was  to  deprive  the  States  of  the  dangerous 
power  to  abolish  debts.  {In  re  Edward  Klein,  1  How.  277,  note  ;  s.  c.  3  N. 
Y.  Leg.  Obs.  185.) 

The  peculiar  terms  of  the  grant  deserve  notice.  Congress  is  not  author- 
ized merely  to  pass  laws  the  operation  of  which  shall  be  uniform,  but  to 
establish  uniform  laws  on  the  subject  throughout  the  United  States.  This 
establishment  of  uniformity  is  perhaps  incompatible  with  State  legislation  on 
that  part  of  the  subject  to  which  the  acts  of  Congress  may  extend.  {Sturges 
v.  Crowninshield,  4  Wheat.  122.) 

The  right  of  the  States  to  pass  a  bankrupt  law  is  not  extinguished  but 
merely  suspended  by  the  enactment  of  a  general  bankrupt  law.  The  repeal 
of  that  law  can  not  confer  the  power  on  the  States,  but  it  removes  a  disability 
to  its  exercise,  which  was  created  by  the  act  of  Congress.  {Sturges  v.  Crmon- 
inshield,  4  Wheat.  122.) 

The  bankrupt  act,  as  soon  as  it  took  effect,  ipso  facto,  suspended  all  action 
upon  future  cases  arising  under  the  insolvent  laws  of  the  State,  where  the 
insolvent  laws  act  upon  the  same  subject-matter  and  the  same  persons  as  the 
bankrupt  act ;  and  all  proceedings  upon  such  cases  commenced  under  the 
State  laws  after  that  time  are  null  and  void.  {Commonwealth  v.  O^Hara,  1  B. 
R.  86 ;  8.  c.  6  A.  L.  Reg.  765 ;  Perry  v.  Langley,  1  B.  R.  559 ;  s.  c.  1  L.  T. 
B.  34;  8.  c.  7  A.  L.  Reg.  429;   Van  Nostrand  y.    Carr,  2  B.  R.  485;  s.  c.  30 
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Md.  128;  Martin  v.  Ben^,  2  B.  R  629;  8.  c.  87  Cal.  208 ;  s.  c.  2  L.  T.  B. 
180;  Comer  Y,  Miller  et  al,  1  B.  R.  403;  Shears  v.  SoUting&r,  10  Abb.  Pr. 
[N.  8.]  287 ;  in  re  Reynolds,  9  B.  R.  50 ;  s.  c.  8  R.  I.  485 ;  in  re  Lucius  Eames, 
2  Story,  322;  Bishop  v,  Laewen,  2  Penn.  L.  J.  364;  Oriswoldy.PraU,i9  Mass. 
16;  Eowe  v.  Page,  13  B.  R.  866;  s.  c.  54  N.  H.  190.) 

The  State  insolvent  laws  are  not  entirely  abrogated.  They  exist  and 
operate  with  full  vigor  until  the  bankrupt  law  attaches  upon  the  person  and 
property  of  the  debtor.  (I?i  re  John  Ziegenfuss,  2  Ired.  463  ;  Heed  v.  Taylor, 
4  B.  R.  710 ;  s.  c.  32  Iowa,  209.) 

Two  statutes  having  the  same  general  object,  and  acting  upon  the  same 
persons  and  the  same  cases,  by  diiferent  modes  and  in  different  jurisdictions, 
must  be  in  conflict  with  each  other.  Though  the  modes  by  which  the  remedy 
is  administered  may  vary,  yet,  where  the  bankrupt  act  and  the  State  insolv- 
ent law  have  substantially  the  same  scope  and  object,  and  act  upon  the  same 
persons  and  cases,  the  State  insolvent  law  is  suspended.  The  act  of  Congress 
IS  both  a  bankrupt  act  and  an  insolvent  act.  {Martin  v.  Berry,  2  B.  R.  629 ; 
8.  c.  37  Cal.  208;  s.  c.  2  L.  T.  B.  180;  Van  Nostrand  v.  Garr,  2  B.  R.  485;  s. 
C.  80  Md.  128.) 

The  jurisdiction  of  the  bankrupt  act  does  not  depend  upon  the  right  of 
the  debtor  to  ultimately  obtain  a  discharge.  If  his  case  comes  within  the 
provisioni  of  the  bankrupt  act,  he  can  not  obtain  a  discharge  under  the  State 
insolvent  law,  even  though  his  assets  are  not  sufficient  to  pay  thirty  per  centum 
on  the  claims  that  may  l)e  proved  against  his  estate.  (VanNoatrand  v.  Carr^ 
2  B.  R.  485;  s.  c.  30  Md.  128.) 

If  a  State  court  has  acquired  jurisdiction,  under  a  State  law,  of  a  case  in 
insolvency,  and  is  engaged  in  settling  the  debts  and  distributing  the  assets  of 
the  insolvent  before  or  at  the  date  at  which  the  act  of  Congress  upon  the 
same  subject  takes  effect,  the  State  court  may,  nevertheless,  proceed  with  the 
case  to  its  final  conclusion,  and  its  action  in  the  matter  will  be  as  valid  as  if 
no  law  upon  the  subject  had  been  passed  by  Congress.  (Martin  v.  Berry ^  2  B. 
R  629 ;  8.  c.  37  Cal.  308 ;  8.  c.  2  L.  T.  B.  180 ;  Meekins,  Kelly  S  Co,  v.  (Jred- 
itors,  3  B.  R.  511 ;  s.  c.  19  La.  An.  497;  in  re  Eli  Horton,  5  Law  Rep.  462;  in 
re  Bela  Judd,  5  Law  Rep.  328;  West  v.  Creditors,  5  Rob.  [La.]  261;  s.  c.  8 
Rob.  [La.]  123;  JDwi^ht  v.  Simon,  4  La.  An.  490;  Larrabee  v.  Talbot,  5  Gill, 
425 ;  Lavendsr  v.  Gosnell,  12  B.  R.  282 ;  Longis  v.  Creditors,  20  La.  An.  15.) 

If  the  debtor  was  divested  of  his  property  under  the  State  insolvent  law 
at  the  time  of  the  adoption  of  the  bankrupt  law,  the  jurisdiction  of  the  State 
court  is  not  affected  thereby.     {Judd  v.  Ives,  45  Mass.  401.) 

All  proceedings  on  a  petition  to  compel  an  insolvent  debtor  to  surrender 
his  property  which  are  pending  at  the  time  when  the  proceedings  in  bank- 
ruptcy were  commenced  should  be  stayed  until  an  assignee  is  appointed. 
(West  V.  Creditors,  4  Rob.  [La.]  88;  s.  c.  8  Rob.  [La.]  123.) 

The  jurisdiction  of  the  State  court  attaches  from  the  moment  when  it 
makes  the  order  staying  the  creditors  from  all  interference  with  the  property 
of  the  debtor.  From  tliat  time  the  State  court  has  the  legal  custody  and  con- 
trol of  his  estate.  {MnrtAn  v.  Berry,  2  B.  R.  629;  s.  c.  37  Cal.  208;  s.  c.  2  L. 
T.  B.  180  ;  Meekins,  Kelly  &  Co,  v..  Creditors,  3  B.  R.  511 ;  s.  c.  19  La.  An.497.) 

A  suit  to  compel  a  new  surrender  is  a  new  suit,  and  not  a  continuation  of 
the  suit  in  insolvency  previously  pending.  The  suspension  of  the  Stat«  in- 
solvent law  by  the  enactment  of  the  bankrupt  law  before  the  surrender  was 
ordered,  divested  the  State  court  of  its  jurisdiction  over  cases  previously 
instituted,  and  no  further  proceedings  can  be  had  therein.  {Fisk  v.  Mont- 
gomery, 21  La  An.  446.) 

The  State  laws  relating  to  insolvent  corporations  were  superseded.  The 
State  courts  have  jurisdiction  us  far  as  the  forfeiture  of  the  charter  of  a  cor- 
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poration  for  insolvency  is  concerned ;  but  with  the  decree  of  forfeiture  their 
Jurisdiction  ends.  They  can  not  go  on  and  administer  upon  the  property  of 
a  corporation  as  the  property  of  an  insolvent  corporation,  for  the  insolvent 
laws  of  a  State  touching  corporations  are  no  longer  in  force.  (ThornhUl  et  aL 
V.  Bank  of  Louisiana  et  al,  8  B.  R.  435;  s.  c.  5  B.  R.  367 ;  s.  c.  1  Wood,  1 ;  s. 
c.  1  L.  T.  B.  156;  s.  c.  3  L.  T.  B.  38;  in  re  Merchants'  Ins.  Co.  6.  B.  R.  43; 
8.  c.  3  Biss.  162;  s.  c.  2  L.  T.  B.  243.) 

The  treatment  which  a  corporation  may  receive  at  the  hands  of  the  State 
coart  can  not  avail  to  sustain  that  court's  control  over  the  assets.  If  the 
fact  of  insolvency  exists,  and  the  corporation  is  within  the  provisions  of  the 
bankrupt  law,  the  Federal  courts  sitting  in  bankruptcy  have  exclusive  juris- 
diction of  the  property,  and  the  fact  that  a  State  law  does  not  purport  or 
attempt  to  relieve  the  debtor  from  his  debts  can  not  be  urged  as  a  reason  why 
the  State  court  should  hold  the  assets  and  administer  them  after  proper  pro- 
ceedings in  bankruptcy  have  been  instituted  in  the  Federal  courts.  So  far  as 
a  State  law  attempts  to  administer  on  the  effects  of  an  insolvent  debtor,  and 
distribute  them  among  creditors,  it  is,  to  all  intents  and  purposes,  an  insolv- 
ent law,  although  it  may  not  authorize  the  discharge  of  the  debtor  from 
further  liability.  If  the  fact  of  insolvency  doei  not  exist,  the  State  court  may 
probably  have. the  right  to  administer  the  assets  as  an  incident  to  a  proceed- 
ing for  the  dissolution  of  the  corporation,  but  when  insolvency  intervenes  so 
as  to  make  the  debtor  a  proper  subject  for  the  operation  of  the  bankrupt 
law,  the  exclusive  jurisdiction  of  the  bankrupt  court  attaches,  and  the  State 
court,  and  those  acting  under  its  mandates,  must  surrender  the  control  of  the 
assets,  whatever  may  be  the  final  decree  in  regard  to  the  continuance  of  the 
corporation  {In  re  Merchants^  Ins.  Co.  6  B.  R.  43;  s.  c.  3  Biss.  162;  s.  c.2  L. 
T.  B.  243 :  ThomhiU  et  al,  v.  Bank  of  Louisiana  et  al.  3  B.  R.  435  ;  s.  c.  5  B.  R. 
367 ;  8.  c.  1  Wood,  11;  s.  c.  1  L.  T.  B.  156;  s.  c.  3  L.  T.  B.  38;  in  re  Inde- 
pendent Ins.  Co.  6  B.  R.  169,  260;  PlaUY.Archei',  6B.  R.  465;  s.  c.  9  Blatch. 
559;  Bhryoek  v.  Basliore,  13  B.  R.  481.) 

A  proceeding  in  bankruptcy  is  not  the  exclusive  method  of  winding  up 
insolvent  corporations.  The  bankrupt  act  does  not  ipso  facto  suspend  State 
laws  for  the  collection  of  debts.  {CJiandler  v.  SidJle,  10  B.  R.  236;  s.  c.  3 
Dillon,  477.) 

A  State  law  to  abolish  imprisonment  on  civil  process  in  certain  cases, 
"which  is  limited  to  the  single  instance  of  involuntary  confinement,  and  whose 
aim  and  purpose  is  simply  to  liberate  the  person,  is  not  superseded.  (Steel- 
man  V.  Mattix,  36  N.  J.  344;  Shears  v.  Solhinger.  10  Abb.  Pr.  [N.  S.]  287  ;  in 
re  Reynolds,  9  B.  R.  50 ;  s.  c.  8  R.  I.  485 ;  Jordun  v.  Uall,  9  R.  I.  218  ;  in  re 
Rank,  Crabbe,  493.) 

If  the  distribution  of  the  property  is  merelj'  incidental  to  the  release  of 
the  pereon  from  imprisonment,  and  the  debt  is  not  discharged,  the  proceed- 
ing is  not  a  proceeding  in  bankruptcy.     (Steelman  v.  Mattix^  36  N.  J.  344.) 

The  bankrupt  act  can  not  affect  the  determination  of  a  debtor's  right  to 
be  discharged  by  taking  the  poor  debtor's  oath,  and  of  his  liability  to  im- 
prisonment by  way  of  punishment  for  fraud,  upon  proceedings  which  were 
commenced  before  the  act  took  effect.     {StockwtU  v.  Silloway^  100  Mass.  287.) 

In  an  action  on  a  bond  given  on  the  arrest  of  the  debtor,  and  conditioned 
that  he  will  apply  for  the  benefit  of  the  State  insolvent  laws,  a  plea  that  he 
has  since  obtained  a  discharge  under  the  bankrupt  law  is  a  valid  plea,  unless 
the  debt  is  one  that  is  not  released  by  a  discharge.  (Hubert  v.  IIortr7%  14 
B.  R  430;  s.  c.  24  Pitts.  L.  J.  19;  Barber  v.  Bogers,  71  Penn.  362;  J^^esbit  v. 
areaves,  6  W.  &  S.  120.) 

A  bond  to  apply  for  the  benefit  of  the  State  insolvent  laws,  and  if  he  fails 
to  be  discharged  to  surrender  himself  to  the  sheriff,  is  valid.  The  undertak- 
ing is  in  the  alternative,  either  to  obtain  a  discharge  or  to  return  to  the  con- 
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dition  from  which  he  was  released.  If  he  can  not  apply  for  the  benefit  of 
the  State  insolvent  laws  because  they  are  suspended,  he  must  perform  the 
other  alternative  of  the  condition.     (Steelman  v.  Mattix,  86  N.  J.  344.) 

A  State  insolvent  law  which  merely  protects  the  person  from  imprison- 
ment, without  aJBfecting  contracts,  is  not  superseded,  although  it  also  provides 
for  the  distribution  of  the  debtor's  property.  (Sullivan  v.  Hieskill^  Crabbe^ 
525;  B.  c.  4Penn.  L.  J.  171.) 

A  State  law  providing  for  the  arrest  and  punishment  of  fraudulent  debtors 
is  not  suspended  by  the  bankrupt  law.  {Scully  v.  Kirkpatrick^  33  Leg. 
Int.  184.) 

The  bankrupt  law  does  not  supersede  the  State  laws  relating  to  the  settle- 
ment of  the  insolvent  estate  of  lunatics,  spendthrifts,  or  deceased  persons. 
{Hawkins  v.  Learned^  54  N.  H.  333.) 

A  State  law  which  makes  a  transfer  by  an  insolvent  with  intent  to  ^ve  a 
preference  operate  as  an  assignment  for  the  benefit  of  all  creditors  is  not  an 
insolvent  law  and  is  not  superseded  by  the  bankrupt  law.  {Ebersote  v.  AdamSy 
13  B.  R.  141 ;  s.  c.  10  Bush,  83.) 

The  bankrupt  law  does  not  supersede  a  State  law  regulating  assignments 
for  the  benefit  of  creditors.  {Mayer  v.  HiUman,  13  B.  R.  440 ;  s.  c.  1  Otto, 
496 ;  in  re  Hawkins,  et  al,  2  B.  R.  378 ;  s.  c.  34  Conn.  548 ;  Beck  v.  Parker ^  65 
Penn.  262  ;  Maltbie  v.  liotchhiss,  5  B.  R.  485 ;  s.  c.  38  Conn.  80.) 

The  law  allowing  assignments  for  the  benefit  of  creditors  is  not  a  part  of 
the  insolvent  laws,   and  is  not  superseded  by  the  bankrupt  law.     {Cook  v. 
Jiogers,  13  B.  R.  97;  s.  c.  31  Mich.  391 ;  s.  c.  14  A.  L.  Reg.  633.) 

An  assignment  made  as  a  part  of  the  machinery  of  a  State  insolvent  law, 
and  deriving  all  its  validity  and  efficacy  from  the  statute  is  void.  {Shryock  v. 
Bashore,  13  B.  R.  481 ;  Botre  v.  Page,  18  B.  R.  366;  s.  c.  54  N.  H.  190.) 

Whether  an  assignment  in  proceedings  under  a  State  insolvent  law  is  void, 
is  a  question  that  may  be  raised  in  a  collateral  action.  {Shryock  y.  Basfu/re, 
13  B.  R.  481.) 

The  insolvent  laws  are  no  further  suspended  than  they  seek  upon  notorious 
grounds  to  seize  and  distribute  the  eflectsof  the  debtor  among  his  creditors 
generally.  A  statute  for  the  more  efl*ectual  appropriation  of  a  debtor's  property 
to  satisfy  an  individual  debt  is  not  suspended.    {Berthelon  v.  Betts,  4  Hill,  577.) 

The  State  insolvent  laws  were  not  suspended  until  June  1,  1867.  {Day  v. 
Bardwellet  al.  3  B.  R.455  ;  s.  c.  97  Mass.  246;  Martin  v.  Berry,  2  B.  R.  629; 
s.  c.  37  Cal.  208;  s.  c.  2  L.  T.  B.  180;   Chamhtrlain  v.  Perkins,  51  N.  H.  338.) 

The  State  laws  are  operative  to  some  extent  and  for  some  purposes.  Tliey 
are  clearly  operative  in  all  cases  which  are  not  within  the  provisions  of  the 
bankrupt  law.  {Sfiejyardson^'H  Appeal,  36  Conn.  23  ;  Clarke  v.  Ray^  1  II.  &  J. 
318;  in  re  Winternitz,  4  B.  R.  (quarto),  127;  s.  c.  18  Pitts.  L.  J.  61.) 

The  bankrupt  law  applies  only  to  cases  where  the  debtor  owes  debts 
provable  under  the  act  exceeding  the  amount  of  three  hundred  dollars. 
When  the  debts  do  not  exceed  that  amount,  the  case  is  not  within  the  pur- 
view of  the  act.  Before  proceedings  under  the  State  law  can  be  held  to  be 
erroneous,  it  must  affirmatively  appear  that  the  debts  are  more  than  that 
amount.  Until  then,  there  is  no  conflict  of  laws,  and  courts  will  not  presume 
that  the  debts  are  more  or  less  than  that  amount.  {Shepard^ion^s  Appeal,  36 
Conn.  23.) 

The  State  insolvent  laws  are  still  in  force  so  far  as  thev  affect  debts  that 
will  not  be  released  by  a  discharge  under  the  bankrupt  act,  such  as  debts 
created  by  the  fraud  of  the  bankrupt.  Where  the  bankrupt  act  expressly 
excepts  a  class  of  cases,  it  must  have  been  the  intention  of  Congress  not  to 
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inteifere,  in  such  specified  class,  with  the  laws  of  the  several  States.  A  party 
imprisoned  under  a  judgment  founded  upon  a  fraudulent  debt,  may  take  the 
benefit  of  the  State  insolvent  laws  for  the  purpose  of  obtaining  a  release 
and  discharge  from  that  debt.  (In  re  Wintemitz,  4  B.  R.  (quarto),  127; 
8.  c.  18  Pitts.  L.  J.  61.) 

The  State  insolvent  laws  are  suspended  even  as  between  citizens  of  "the 
same  State.     {Cassard  et  al.  v.  Kroner,  4  B.  R.  569.) 

An  attachment  law  which  permits  a  writ  of  attachment  to  issue  for  the 
causes  which  would  be  sufficient  to  authorize  the  institution  of  proceedings 
in  involuntary  bankruptcy,  and  authorizes  the  distribution  of  the  property 
equally  among  all  the  creditors,  is  superseded.   {Tabin  v.  Trump,  3  Brews.  288.) 

There  is  a  material  distinction  between  discharging  a  debtor  and  dis- 
tributing his  assets  among  his  creditors.  The  bankrupt  act  was  demanded 
and  passed  mainly  for  the  former.  The  latter  is  in  its  nature  incidental  to 
the  former,  which  is  the  principal  thins.  There  probably  existed  in  every 
State,  at  the  time  of  the  passage  of  the  bankrupt  law,  some  statutory  provis- 
ions for  the  distribution  of  the  effects  of  insolvent  debtors  among  their  credit- 
ors, and  it  can  hardly  be  supposed  that  Congress  intended  to  repeal  or  suspend 
those  State  laws,  except  so  far  as  was  necessary  for  the  accomplishment  of  the 
main  object  in  view,  and  that  necessity  may  well  be  limited  so  those  cases 
over  which  the  Federal  courts  actually  assert  their  jurisdiction  within  the 
time  limited  for  that  purpose.  An  assignment  under  the  State  law  is  good 
unless  attacked  within  six  months.  If  all  the  parties  concerned  desire  that 
the  estate  may  be  settled  in  the  State  courts,  it  can  be  done.  Should  a  case 
arise  in  which  there  will  be  an  actual  conflict  of  jurisdiction,  the  State  courts 
must  yield  to  the  Federal  courts,  and  when  the  bankrupt  court,  within  the 
time  limited,  asserts  its  jurisdiction,  the  proceedings  in  the  State  court  are 
thereby  superseded.  Should  the  State  courts  attempt  to  grant  a  certificate 
of  discharge  to  an  insolvent  debtor,  no  court  would  give  any  effect  to  it. 
( MalibU  V.  Hotchkus,  5  B.  R.  485  ;  s.  c.  38  Conn.  80 ;  Jieed  v.  Taylor,  4  B.  R. 
710;  8.  c.  32  Iowa,  209.) 

As  a  bankrupt  law  merely  suspends  State  insolvent  laws  without  repeal- 
ing them,  they  revive  and  are  in  force  on  the  repeal  of  the  bankrupt  law,  and 
need  not  be  reenacted.     {Lavender  v.  Oosnell,  12  B.  R.  282.) 

The  bankrupt  law  must  prevail  in  cases  where  it  conflicts  with  the  ordi- 
nance of  1787.     [Stow  V.  Pa7'k8,  1  Chand.  60.) 
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Rule  of  Interpretation. 

The  words  of  the  bankrupt  act  were,  in  most  parts  of  it  wisely  taken 
from  the  English  statutes  of  1849  and  1851,  and  from  the  insolvent  law  of 
Massachusetts.  In  applying  the  rule  that  the  interpretation  of  a  law  forms  a 
part  of  it,  the  construction  of  a  statute  by  the  courts  of  the  country  whose 
legislature  enacted  it,  is  adopted.  The  Supreme  Court  has  more  than  once 
applied  this  rule  where  an  American  statute  has  been  taken  from  a  prior 
^Engh'sh  one,  and  has  followed  it-s  English  construction  where  the  meaning 
might  otherwise  have  been  doubtful.     {Barnes  v.  EetteWy  8  Phila.  133.) 

Ex  antecedentilms  et  eonsequentibus  fit  optima  interpretfitio,  is  one  of  the 
most  important  canons  of  construction.  Every  part  of  a  statute  should  be 
brought  into  action  in  order  to  collect  from  the  whole  one  uniform  and  con- 
sistent sense,  if  that  may  be  done  ;  or,  in  other  words,  the  construction  must 
be  made  upon  the  entire  statute,  and  not  merely  upon  disjointed  parts  of  it. 
{Hall  V.  Deshler,  71  Penn.  299.) 

In  the  construction  of  the  law  the  principle  of  uniformity  must  not  t>e 
out  of  sight,  for  such  construction  ought  to  be  put  on  a  stutute  as  may  best 
answer  the  intention  themakere  had  in  view.  {Baratow  v.  Adams,  2  Day,  70.) 

While  a  construction  of  a  Federal  law  by  the  Federal  courts  other  than 
Supreme,  is  not  conclusive,  it  is  entitled  to  careful  consideration  in  the  State 
courts.     {Frank  v.  Houston^  9  Kans.  406.) 

The  English  decisions  properly  apply  as  rules  of  construction.  (Rjoseeelt 
V.  Mark,  6  Johns.  Ch.  266;  Livennore  v.  Bagley,  3  Mas*.  487;  Murray  v.  De 
Rottenham^  6  Johns.  Ch.  52;  Tucler  v.  Oxley,  5  Cranoh,  84  ;  s  c.  1  Cranch  C. 
C.  419  ;  Olnbe  Ins.  Co.  v.  Cleveland  //w.  Co.,  14  B.  R.  311  ;  s.  c.  8  C.  L.  N. 
258.) 
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Character  of  the  Jurisdiction. 

Courts  of  bankraptcy,  as  they  existed  in  England  at  the  time  the  act 
was  passed,  were,  ana  still  are,  separate,  distinct  organizations,  with  powers 
and  jurisdiction  separate  and  distinct  from  all  other  courts,  and  it  is  un- 
doubtedly in  this  sense  that  the  words  are  used  in  the  act ;  that  is,  courts 
possessing  power  and  jarisdiction  peculiar  to  themselves.  The  only  difference 
is,  that  here,  instead  of  creating  a  new  organization,  an  organization  already 
existing,  known  as  the  district  court,  is  taken  up  and  made  use  of  in  lieu  of 
such  new  or^nization.  But  the  district  court,  when  acting  as  a  court  of 
bankruptcy,  is  none  the  less  a  separate  and  distinct  court,  exercising  powers 
and  jurisdiction  separate  and  distinct  from  its  powers  and  jurisdiction  as  a 
district  court,  than  if  it  were  such  separate  and  distinct  organization.  {Ta  re 
Norris,  4  B.  R.  35 ;  s.  c.  1  Abb.  C.  C.  614 ;  s.  c.  1  L.  T.  B.  227.) 

Congress,  in  passing  the  act  in  pursuance  of  its  constitutional  power,  not 
only  intended  to  make  it  uniform,  but  operative,  throughout  the  United  States. 
It  does  not  stop  at  State  lines.  Property,  wherever  situate,  which  is  not  ex- 
empted from  the  operation  of  the  act,  passes  to  the  assignee.  This  is  equally 
true  of  property  under  mortgage,  as  of  that  which  is  unincumbered.  Debts, 
whenever  payable,  and  creditors,  wherever  residing  within  the  United  States, 
are  within  the  operation  of  the  act.  The  bankrupt  court  is  invested  with 
this  jurisdiction  over  the  bankrupt  and  his  estate,  and  over  creditors  who  are 
bronght  involuntarily  into  it,  in  order  to  administer  the  estate  for  the  benefit 
of  all  the  creditors  according  to  their  respective  rights.  Thus,  it  is  plain 
beyond  controversy,  that  the  property  of  the  bankrupt,  though  situate  in 
another  State,  and  though  mortgaged  by  the  bankrupt,  prior  to  the  institu- 
tion of  proceedings  in  bankruptcy,  is  within  the  jurisdiction  and  under  the 
control  of  the  bankrupt  court.  (Afarkson  et  al.  v.  Heaney^  4  B.  R.  510  ;  s.  c. 
1  Dillon,  497.) 

The  district  court,  as  a  court  of  bankruptcy,  is  the  creature  of  statute,  and 
has  no  powers  except  those  conferred  upon  it,  either  expressly  or  by  necessary 
implication,  for  the  just  and  full  execution  of  the  law.  {In  re  Robert  Morris, 
Crabbe,  70;  Clark  v.  Binninger,  8  B.  R.  518 ;  s.  c.  38  How.Pr.  341 ;  s.  c.  3  L. 
T.  B.  49.) 

In  administering  the  statute,  the  functions  of  the  district  court,  as  a  court, 
are  employed;  and  the  jurisdiction  is  not  a  jurisdiction  conferred  on  the 
judge,  as  a  commissioner,  in  the  nature  of  the  appointment  by  which  the 
chancellor  formerly  executed  the  bankrupt  law  in  England,  (//i  r«  Barney 
Corse,  1  N.  Y.  Leg.  Obs.  231.) 

The  strict  mle  of  construction,  which  is  applied  in  caies  wh^re  a  statute 
^ves  to  a  court  power  to  do  a  particular  thin;^,  has  no  application  to  the 
bankrupt  law,  where  full  and  complete  jurisdiction  over  an  extensive  subject 
is  given  to  a  court  constituted  for  the  purpose.  {In  re  CiUifornia  Pacific  R 
B.  Co.  11  B.  R.  193.) 

In  enjoining  upon  the  district  court  to  take  cognizance  of,  and  administer 
the  bankrupt  law,  Congress  must  be  accepted  to  intend  that,  in  every  partic- 
ular not  otherwise  designated  by  the  statute,  those  courts  should  proceed  with 
the  new  jurisdiction  upon  the  principles  appropriate  to  like  proceedings 
under  any  other  branch  of  their  power.  The  lawgiver,  in  adding  to  the  range 
of  their  employment,  must  be  supposed  to  contemplate  that  they  will  con- 
tinue the  use  of  their  customary  powers,  unless  he  specially  limits  and  restricts 
t  hat  use.  {In  re  Barney  Corse,  1  N.  Y.  Leg.  Obs.  231 ;  in  re  California  Pacific 
R.  R.  Co.  11  B.  R.  193.) 

The  district  court  has  jurisdiction  of  two  distinct  kinds:  1st,  As  a  court 
of  bankruptcy,  over  the  proceedings  in  bankruptcy  initiated  by  the  petition 
and  ending  in  the  distribution  of  assets  among  the  creditors,  and  the  discharge 
or  refusal  of  a  discharge  to  the  bankrupt;   2d.  As  an  ordinary  court  over 
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suits  at  law  or  in  equity,  brought  by  or  against  the  assignee  in  reference  to 
alleged  property  of  the  bankrupt,  or  to  claims  alleged  to  be  due  to  or  from 
him.     {Lathrop  V.  Brale,  13  B.  R.  472.) 

The  jurisdiction  of  the  district  courts,  extends  to  all  matters  and  proceed- 
ings in  bankruptcy,  without  limit.  When  the  act  says  that  they  shall  have 
jurisdiction  in  their  respective  districts,  it  means  that  the  jurisdiction  is  to  be 
exercised  iu  their  respective  districts.  Each  court  within  its  own  district  may 
exercise  the  powers  conferred,  but  those  powers  extend  to  all  matters  of  bank- 
ruptcy without  limitation.  {Lathrop  v.  hrake,  18  B.  R.  472 ;  s.  c.  1  Otto,  516; 
Burhank  v.  Bigdow,  14  B.  R.  445.) 

The  words,  *'in  their  respective  districts,"  must  receive  their  usual  ordi- 
nary signification,  and  manifest  a  purpose  and  intent  in  Congress  to  restrict 
and  limit  the  authority  and  jurisdiction  of  the  district  courts  in  bankruptcy 
within  their  own  districts,  in  accordance  with  the  practice  as  it  then  was,  and 
not  to  confer  upon  them  a  jurisdiction  throughout  the  United  States,  in  utter 
conflict  with  all  prior  legislation  and  the  settled  policy  of  Congress.  While 
their  authority  does  extend  to  all  matters  in  bankruptcy,  and  there  is  no  limit 
to  the  subject-matter  over  which  the  court  has  jurisdiction,  yet  they  are  ex- 
pressly confined  and  restricted  in  its  exercise  to  the  limits  of  their  own  terri- 
tory, and  enjoy  no  other  or  greater  power  or  authority  outside  of  their  own 
districts  than  they  had  before  the  bankrupt  act  was  passed.  They  can  not 
summon  parties  before  them  from  without  their  districts.  {Paine  y.CaldtceUy 
6  B.  R.  558;  s.  c.  29  Leg.  Int.  284;  in  re  Hirsch,  2  B.  R.  3;  b.  c.  2  Ben.  493; 
8.  c.  1  L.  T.  B.  92;  Mariwn  et  al,  v.  Heaney^  4  B.  R.  510;  s.  c.  1  Dillon,  497, 
511,  note.) 

An  assignee  can  not  proceed  by  attachment  against  a  party  in  a  district 
where  the  latter  neither  resides  nor  is  found  at  the  time  of  serving  the  writ. 
{Nazro  v.  Cra^fin,  3  Dillon,  474.) 

The  whole  tenor  of  the  bankrupt  act  shows  that  Congress  intended  to 
provide  for  the  complete  administration  of  the  bankrupt  system  in  the  Fed- 
eral courts,  and  through  the  instrumentality  of  Federal  oflUcers.  This  section 
does  not  contain  any  words  which  justify  the  conclusion  that  the  jurisdiction 
conferred  by  it  is  limited  to  the  district  court  for  the  district  in  which  the 
proceedings  in  bankruptcy  are  pending.  District  courts  should  be  naturally 
auxiliaiy  to  each  other  to  perfect  and  accomplish  the  object  of  the  act.  An 
assignee  elected  in  one  district  may  institute  proceedings  in  the  district  court 
•  of  another  district  to  recover  money  paid  by  the  bankrupt  to  a  preferred 
creditor  contrary  to  the  provisions  of  the  act.  {Shearman  v.  Bingham,  5  B. 
R.  34;  s.  c.  7  B.  R.  490;  8.  c.  3  C.  L.  N.  258;  Ooodall  v.  Tuttle,  7  B.  R.  193; 
8.  c.  3  Biss.  219;  in  re  James  Martin,  5  Law  Rep.  158;  Moore  v.  JoneSy  23  Vt. 
739;  contra^  Jolhins  v.  Montague,  6  B.  R.  509;  in  re  Richardson,  2  B.  R.  202; 
8.  c.  2  Ben.  517;  8.  c.  2  L.  T.  B.  20 ;  MarHon  v.  Heaney,  4  B.  R.  510 ;  s.  c.  1 
Dillon,  497.) 

Tlie  petitioning  creditor  who  has  filed  a  petition  against  the  debtor  in  one 
district,  may  apply  to  the  district  court  of  another  district  to  restrain  parties 
from  interfering  with  the  debtor's  property.  {In  re  James  Martin,  5  Law  Rep. 
158.) 

If  the  bankrupt  sues  on  a  demand  which  passed  to  his  assignee,  and  re- 
covers judgment,  the  district  court  may  arrest  the  payment  of  the  money  to 
the  bankrupt,  and  order  it  to  be  paid  over  to  the  assignee.  {Moore  v.  Jon&i, 
23  Vt.  739.) 

• 

If  the  assignee  claims  the  benefit  of  a  judgment  recovered  by  the  bank- 
rupt in  his  own  name,  he  must  take  it  subject  not  only  to  such  charges  as  are 
legally  taxable  and  recoverable  as  costs,  but  also  to  all  other  rea^jonable 
charges  and  expenses  incurred  in  obtaining  the  judgmeut.  {Moore  v.  Jones, 
23  Vt.  739.) 
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The  attorney  for  the  bankrupt  can  not  be  allowed  for  services  rendered  in 
opposition  to  a  motion  made  by  the  assignee  in  the  State  court  for  leave  to 
appear  and  prosecute  the  suit  in  his  own  name.     {Moore  v.  Jones^  23  Yt.  739.) 

A  State  court,  in  a  collateral  action,  may  inquire  into  the  jurisdiction  of 
the  district  court  as  a  court  of  bankruptcy.  {Chemung  Canal  Bank  v.  Judtony 
8  N.  Y.  254.) 

A  State  court  may  inquire  into  the  jurisdiction  of  the  district  court,  and 
declare  its  decree  void,  where  the  decree  was  rendered  without  authority  of 
law.     ( Welh  v.  BracheU,  30  Me.  61.)  * 

The  district  court,  although  a  court  of  limited  jurisdiction,  is  not  an  in- 
ferior court  in  the  technical  sense  of  that  term,  and  its  jurisdiction  need  not 
appear  on  the  face  of  the  proceedings.  {Chemung  Canal  Bank  v.  Judson,  8 
N.  Y.  254 ;  Ruckman  v.  Cowell,  1  N.  TT.  505 ;  Beed  v.  Vaughn^  10  Mo.  447 ;  vide 
Morse  v.  Predyy,  25  N.  H.  299.) 

An  adjudication  is  in  the  nature  of  a  decree  in  rem  as  respects  the  9tMus 
of  the  debtor,  and  can  not  be  impeached  in  a  collateral  action  if  the  record 
shows  that  the  court  making  it  had  jurisdiction  over  his  person  and  the  sub- 
ject-matter. {Michaels  v.  Post,  12  B.  R.  152;  s.  c.  21  Wall.  398;  Bissell  v. 
Post,4  Day,  79;  Sloan  v.  Lewis,  12  B.  R.173  ;  8.  c.  22  Wall.  150.) 

A  decree  adjudging  a  corporation  bankrupt  is  in  the  nature  of  a  decree 
in  rem  as  respects  the  status  of  the  corporation,  and  if  the  court  rendering  it 
has  jurisdiction,  can  only  be  assailed  by  a  direct  proceeding  in  a  competent 
court,  unless  it  appears  that  the  decree  is  void  in  form,  or  that  due  notice  of 
the  petition  was  never  given.  {New  Lamp  Chimney  Go.  v.  Ansonia  Brass  and 
Copper  Co.  10  B.  R.  355 ;  s.  c.  13  B.  R.  385 ;  s.  c.  64  Barb.  435 ;  s.  0.  53  N.  Y. 
123;  8.  c.  1  Otto,  656.) 

A  creditor  can  not  impeach  an  adjudication  in  a  collateral  action  on  the 
CTOund  that  it  was  i)rocured  by  fraud.  {Michaels  v.  Post^  12  B.  R.  152 ;  s.  c. 
21  Wall.  398.) 

Although  the  record  does  not  show  affirmatively  that  the  district  court 
acquired  jurisdiction  of  the  person  of  the  bankrupt,  that  fact  will  bs  pre- 
sumed. {Chemung  Carnal  Bank  v.  Judson,  8  N.  Y.  254;  Wright  v.  Watkins^  2 
Greene  [lowaj,  547.) 

Where  a  court  has  jurisdiction  to  hear  and  determine  a  question  either  at 
law  or  iu  equity,  it  must  of  necessity  have  the  power  of  determining  in  which 
form  the  remedy  shall  be  administered ;  and  an  error  of  judgment  on  that 
point  can  not  be  urged  as  a  defect  of  jurisdiction  in  a  collateral  action. 
(  Chemung  Canal  Bank  v.  Judson^  8  N.  Y.  254.) 

Sec.  566. — The  trial  of  issues  of  fact  in  the  district  court,  in 
all  canaes  except  in  cases  in  equity  and  cases  of  admiralty  and 
maritime  jurisdiction,  and  except  as  otlierwise  provided  in  pro- 
ceedings in  bankruptcy,  shall  be  by  jury.       *      *      -Jt       *      * 


CHAPTER  SEVEN. 

Sko.  G48. — The  trial  of  issues  of  fact  in  the  circuit  courts  shall 
be  by  jury,  except  in  cases  of  equity  and  of  admiralty  and  mari- 
time jurisdiction,  and  except  as  otherwise  provided  in  proceedings 
in  bankruptcy.     *    *    *    * 


316  THE  BANKRUPT  LAW.  [§  711, 


CHAPTER  TWELVE. 

Sec.  711. — The  jurisdiction  vested  in  the  courts  of  the  United 
States,  in  the  cases  and  proceedings  hereinafter  mentioned,  shall 
be  exclusive  of  the  courts  of  the  several   States.     *     *     *     * 

Sixth.  Of  all  matters  and  proceedings  in  bankruptcy. 

. 
The  jurisdiction  thus  given  depends  wholly  upon  the  act,  and  is  necessarily 
cxclasivef  because  independently  of  it  there  is  no  jurisdiction  in  any  tribunal 
over  any  such  proceedings,  and  no  original  jurisdiction  is  given  to  any  other. 
This  includes  all  proceedings  for  adjudging  any  one  a  bankrupt,  thereby  vest- 
ingtitle  to  his  property  in  an  assignee  appointed  pursuant  to  the  act.  (Cook 
Y.Whipple,  9  B.  R.  155;  s.  c.  55  N.  Y.  150.) 

By  the  proceedings  and  adjudication,  jurisdiction  is  obtained  of  the  bank- 
rupt and  his  creditors,  and  the  court  making  the  adjudication  is  the  only  one 
that  can  deal  with  the  bankrupt  and  his  creditors,  and  settle  all  conflicting 
claims,  equities  and  controversies  arising  between  them.  All  such  matters 
are  exclusively  within  the  jurisdiction  of  the  court  where  the  proceedings  are 
pending.     (Chodall  v.  TtUtle,  7  B.  R.  198 ;  s.  c.  3  Biss.  219.) 

A  State  court,  on  the  application  of  the  debtor,  may  enjoin  the  petitioning 
creditor  from  prosecuting  a  fraudulent  and  oppressive  petition  in  bankruptcy 
4igainst  him,  especially  if  the  latter  invoked  the  jurisdiction  of  the  State  court 
to  enforce  his  claim  before  filing  the  petition.  (Pu»ey  Y.Bradlet/,  1  N.  Y.  Supr. 
661 ;  8.  c.  46  How.  Pr.  255.) 

No  State  court  can  by  any  process  prevent  a  party  from  applying  to  the 
district  court  for  the  benefit  of  the  provisions  of  the  bankrupt  law.  ( Wutton 
V.  CitiaeM'  Sacinga  Bank,  11  B.  R.  161 ;  Fillingm  v.  Thornton,  12  B.  R.  92 ;  s.  c. 
49  Geo.  884.) 

The  district  court  will  not  prevent  a  seizure  of  the  bankrupt's  property  on 
oxecution,  or  a  delivery  to  a  receiver  before  an  adjudication  in  a  voluntary 
case,  for  it  has  no  exclusive  power  over  the  property  until  there  is  an  adjudi- 
cation.    (In  re  W.  C.  H.  Waddell,  1  N.  Y.  Leg.  Obs.  53.) 

The  jurisdiction  of  a  district  court  of  the  United  States,  sitting  as  a  court 
of  bankruptcy,  is  superior  and  exclusive  in  all  matters  arising  under  the 
statute.  The  estate  surrendered  is  placed  in  the  custody  of  the  court  so  sit- 
ting in  bankruptcy,  and  the  officer  appointed  to  manage  it  is  accountable  to 
the  court  appointing  him,  and  to  that  court  alone.  No  court  of  an  inde- 
pendent State  jurisdiction  can  withdraw  the  property  surrendered,  or  deter- 
mine in  any  degree  the  manner  of  its  disposition.  {In  re  Barrow,  re  Loeb, 
Simon  &  Co.  re  Winter,  1  B.  U.  481 :  s.  c.  1  L.  T.  B.  63 ;  in  re  Vogel,  2  B.  R. 
427;  8.  c.  3  B.  R  198;  s.  c.  7  Blatch.  18;  s.  c.  2  L.  T.  B.  154;  in  re  People's 
Mail  Steamship  Co.  2  B.  R.  553;  s.  c.  3  Ben.  226  ;  in  re  Kerosene  Oil  Co.  2 
B.  R.  528;  s.  c.  3  Ben.  35;  s.  c.  2  L.  T.  B.  79;  Brock  v.  Terrel,  2  B.  R.  643; 
Pennington  v.  SaU  <&  Phelan  et  aK  1  B.  R.  572 ;  Jones  v.  Leach  et  al.  1  B.  R. 
595;  in  re  Wallace,  2  B.  R.  134 ;  s.  c.  1  Deady,  433 ;  Buekingham  v.  JfcLean, 
3  McLean,  185;  s.  c.  13  How.  151;  ^\'^ati^on  \\  Citizens'^  Savings  Bunk,  II  B. 
R.  161.) 

Any  interference  with  the  property,  while  so  in  the  custody  of  the  court, 
is  liable  to  be  purished  as  a  contempt  {Jn  re  V^ogel,  2  B.  R.  427;  s.  c.  3  B. 
R.  198;  8.  c.  7  Blatch.  18 ;  s.  c.  2  L.  T.  B.  154.) 

From  the  time  of  the  filing  of  the  bankrupt's  petition,  the  property  is  in 
the  custody  of  the  bankrupt  court,  and  at  least  from- the  time  of  the  appoint- 
ment of  the  assignee,  the  possession  of  it  by  the  bankrupt  is,  in  law,  the 
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possession  of  it  by  the  assignee.     (In  re  J.  M.  Rosenberg,  3  B.  R  180 ;  s.  c. 
8  Ben.  366.) 

The  district  conrt  wonld  fail  in  its  duty  if  it  were  to  suffer  the  possession 
of  the  assignee  to  be  forcibly  displaced  by  a  tbiixl  person,  although  using  the 
form  of  the  process  of  a  State  court,  in  a  suit  to  which  the  assignee  is  not  a. 
party,  and  in  which  the  title  of  the  assignee  is  not  in  question,  but  where  the 
property  would  be  subjected  to  such  fate  as  a  contest  between  two  strangers- 
to  the  proceedings  in  bankruptcy  might  inyolye.  {SamMn  v.  Blake,  6  B.  R. 
410;  8.  c.  OBlatch.  379.) 

The  district  court  has  the  power  to  protect  the  possession  of  the  assignee 
against  interference,  except  by  a  resort  to  a  proper  legal  proceeding,  to  which 
he  is  a  party ;  and  if  the  property  is  taken  from  his  possession  without  such 
proceeding,  may  compel  its  return.  {Samson  v.  Blake,  6  B.  R.  410 ;  s.  c.  9- 
Blatch.  379.) 

A  party  who  holds  a  claim  that  is  not  provable  need  not  apply  to  thfr 
district  court  for  leave  to  issue  an  execution.  (Black  v.  McClelland,  12  B.  R. 
481;  8.  c.  7C.  L.  N.  420.) 

A  State  court  has  no  jurisdiction  to  direct  a  depositary  of  the  bankrupt 
court  to  pay  a  judgment  against  the  assignee  out  of  the  funds  of  the  estate 
deposited  with  it.  {Havens  v.  NatH  City  Bank,  13  B.  R.  95 ;  s.  c.  6  N.  Y.. 
Supr.  346.) 

The  appointment  of  the  assignee  in  bankruptcy  relates  back,  and  gives  to 
him  title  to  all  the  estate,  real  and  personal,  legal  and  equitable  rights,  inter- 
ests and  things  in  action  which  belonged  to  the  debtor  on  the  presentation 
of  the  petition.  From  and  after  the  filing  of  the  petition,  therefore,  creditors 
can  acquire  no  interest  by  receivership,  or  otherwise,  in  the  property  of  the 
debtor  which  the  decree  in  bankruptcy  will  not  displace  or  annul.  {Buchanan 
V.  Smith,  4  B.  R  397 ;  s.  c.  7  B.  R.  513;  s.  c.  8  Blatch.  153 ;  s.  c.  16  Wall. 
277;  Stuart  v.  mnes,  6  B.  R.  416;  s.  c.  33  Iowa,  60;  s.  c.  5  L  T.  B.  46; 
Vidal  v.  Ocean  Ins.  Co.  5  Rob.  [La.]  68 ;  Pennington  v.  Sale  db  Phelan  et  nl,  1 
B.  R.  572 ;  Jones  v.  Leach  et  al.  1  B.  R.  595  ;  in  re  Geo.  W.  Anderson,  9  B.  R. 
360 ;  McLean  v.  Bockey,  3  McLean,  235.) 

The  levy  of  an  attachment  after  the  commencement  of  proceedings  in 
bankruptcy  is  absolutely  void.     {Stuart  v.  Hines,  6  B.  R  416;  s.  c.  33  Iowa, 
60 ;    s.  o.  6  L.  T.  B.  46 ;   WeisenfeU  v.  Mispelhorn,  5  W.  Va.  46 ;    Oliver  v. 
Smith,  5  Mass.  183 ;   Whitney  v.  Lodge,  1  W.  N.  170.) 

The  title  of  the  assignee  will  prevail  over  an  attachment  issued  after  the 
commencement  of  the  proceedings  in  bankruptcy,  but  before  the  adjudica- 
tion.    {Phillips  v.  Helmhold,  26  N.  J.  Eq.  202.) 

The  issuing  of  an  injunction  out  of  the  district  court,  restraining  a  pur- 
chaser and  the  sheriff  from  disposing  of  goods,  does  not  confer  such  exclu- 
sive jurisdiction  over  the  subject  as  to  prevent  the  purchjiser  from  instituting 
an  action  against  the  sheriff.     {Jlathaicay  v.  Brown,  18  Minn.  414.) 

Wlien  money  is  raised  upon  nn  execution,  and  paid  into  court  for  distri- 
bution, a  party  who  sets  up  a  title  adverse  to  the  proceedings  can  not  come 
in  and  claim  any  share.  Thus,  if  the  goods  of  A.  are  sold  upon  an  execution 
against  B ,  A.  can  not  be  heard  to  urge  his  rights  to  the  proceeds,  however 
clear  and  indisputable  may  be  his  title  to  the  goods.  .An  assignee  of  the 
debtor,  by  a  transfer  prior  to  the  levy,  is  an  adverse  claimant.  If  a  levy  is 
made  after  the  commencement  of  proceedings  in  bankruptcy,  the  assignee 
can  not  claim  the  proceeds  of  the  sale.  His  remedy  is  by  an  action  against 
the  sheriff  ^8  vendee  or  the  sheriff  himself.     {Buslis  Appeal,  65  Penn.  363.) 

If  the  bankrupt  is  a  tenant  in  possession  of  land,  the  landlord  can  not 
eject  him  by  summary  proceedings  instituted  in  a  State  court  under  a  statute 
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relating  to  tenants  holding  over  after  the  expiration  of  their  terms.     (In  re 
Enoch  Steadman,  8  B.  R.  319.) 

The  omission  of  the  bankrupt  to  apply  for  an  injunction  to  prevent  any 
interference  with  the  property  will  not  justify  or  excuse  the  parties  who  are 
guilty  of  such  interference,     (/w  re  Enoch  Steadman,  8  B.  R.  319.) 

When  the  assignee  in  bankruptcy  finds  property  in  the  possession  of  the 
bankrupt,  and  takes  it  into  his  custody,  he  becomes  possessed  of  it  in  the 
course  of  his  official  duties,  and  can  not  be  deprived  of  it  by  a  summary 
proceeding  in  a  State  court,  under  whose  fl.  fa.  the  sheriff  had  made  a  levy 
previously  to  the  commencement  of  proceedings  in  bankruptcy.  The  sheriff 
has  his  remedy  by  an  action  of  trover,  or  he  may  institute  the  proper  pro- 
ceedings in  the  bankrupt  court,  to  which  the  assignee  is  amenable.  {Hill  v. 
Fleming,  39  Geo.  662.) 

A  creditor  may  proceed  in  a  State  court  to  reach  property  of  the  bankrupt 
which  the  assignee  has  abandoned  as  being  a  burden  rather  than  a  benefit. 
{Rugely  v.  Robinson,  19  Ala.  404.) 

A  bankrupt  who  has  received  a  discharge  is  not  entitled  to  file  an  ob- 
jection to  the  ratification  of  a  sheriff's  sale  made  after  the  commencement  of 
the  proceedings  in  bankruptcy,  for  he  has  no  interest  in  the  fund  or  in  the 
land.  All  reasonable  presumption  is  against  the  existence  of  any  surplus 
from  his  estate  after  the  payment  of  his  debts.  {Laird  v.  Lairds  3  Penn. 
L.  J.  474.) 

When  the  assignee  has  lawfully  sold  the  property,  the  district  court  is  not 
authorized  to  interfere  at  the  instance  of  the  purchaser,  to  vindicate  his  title. 
If  another  sees  fit  to  contest  his  title,  the  controversy,  like  others  of  a  like 
nature  is  to  be  determined  by  the  State  tribunals.  {Brings  v.  SteplienSy  7  Law 
Rep.  281.) 

Claims  against  the  property  of  the  bankrupt,  so  long  as  it  remains  in 
the  possession  of  the  bankrupt  court,  can  only  be  enforced  in  the  district 
court  sitting  as  a  court  of  bankruptcy.     {In  re  People's  Mail  Steamship  Co. 

2  B.  R.  553 ;  s.  c.  3  Ben.  226 ;  Jones  v.  Ijeaeh  et  al.  1  B.  R.  595 ;  Davis,  Assig. 
of  Bittel  et  al.  2  B.  R.  392  ;  in  re  Kerosene  Oil  Co.  2  B.  R.  528;  s.  c.  3  B.  R. 
125 ;  8.  c.  3  Ben.  35 ;  s.  o.  6  Blatch.  521 ;  a.  c.  2  L.  T.  B.  79 ;  in  re  Snedaker, 

3  B.  R.  029.) 

If  a  party  has  a  claim,  lien,  or  interest  in  the  property  in  the  hands  of  an 
assignee  in  bankruptcy,  he  should  apply  to  the  bankrupt  court  for  relief,  and 
that  court  may  grant  the  relief  or  allow  a  suit  to  be  brought  either  in  the 
district  court  or  the  State  courts,  to  determine  the  same ;  but  without  such 
consent,  parties  have  no  right  to  sue,  and  are  guilty  of  a  contempt  of  the 
authority  of  the  bankrupt  court  if  they  do  sue.  The  bankrupt  court  will 
insist  upon  its  right  to  administer  and  distribute  the  property.  Parties  should 
understand  that  they  have  no  right  to  commence  suits  against  an  assignee  to 
affect  the  property,  for,  as  he  is  accountable  to  the  bankrupt  court  for  the 
property,  it  is  the  duty  of  the  court  to  protect  him  iu  the  possession.  The 
Federal  courts  sedulously  avoid  all  interference  with  property  held  by  the 
State  courts  or  their  officers,  and  they,  with  equal  solicitude  and  firmness, 
maintain  their  right  to  hold  property  which  is  in  their  possession  or  in  the 
custody  of  their  officers,  against  the  process  of  any  State  court,  and  will  not 
permit  persons  through  process  issuing  from  State  courts  to  interfere  with 
inopunity  with  property  so  in  the  possession  of  the  Federal  courts  or  their 
officers.     {In  re  Cook  &  Gleasou,  3  Biss.  116.) 

A  mortgagee  has  no  right  to  take  possession  of  the  mortgaged  premises 
after  the  commencement  of  proceedings  in  bankruptcy.  {Hatchings  v.  Muzzy 
Iron  Works,  8  B.  R.  458 ;  B.  c.  6  C.  L.  N.  27.) 
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* 
A  subsequent  sale,  whether  under  judgment  or  mortgage,  without  the 
consent  of  the  bankrupt  court,  is  subject  to  be  set  aside  by  that  court.    (Davis 
-v.  Anderson,  6  B.  R.  145.) 

Costa  incurred  in  the  prosecution  of  a  suit  to  enforce  a  lien  commenced 
after  the  filing  of  the  petition  can  not  be  allowed.  The  creditor  who  insti- 
tutes such  a  suit  must  give  it  up  before  he  can  be  paid  the  amount  of  his 
claim  by  the  bankrupt  court.     (In  re  Cook  &  Gleason,  3  Biss.  1)6.) 

A  creditor  having  a  mechanic's  lien  upon  the  property  of  the  bankrupt, 
may  file  a  petition  to  enforce  it  in  a  State  court,  even  after  the  commence- 
ment of  proceedings  in  bankruptcy,  when  such  filing  may  be  necessary  in 
order  to  keep  the  lien  alive.  Pending  the  bankruptcy  proceedings,  no  order 
can  be  made  on  this  petition  for  the  sale  of  the  property  to  satisfy  the  lien 
of  the  petitioner.  The  rights  of  the  creditor  will  be  preserved,  and  all  in- 
terference with  the  custody  or  jurisdiction  of  the  bankrupt  court  avoided  by 
ordering  the  petition  to  stand  continued  in  the  State  court,  to  await  the 
result  01  the  action  of  the  district  court  in  the  proceedings  in  bankruptcy. 
(Clifton  et  al.  v.  Foster  et  al.  3  B.  R.  656;  s.  c,  103  Mass.  233;  in  re  Cook  & 
Gleason,  3  Biss.  116;  Douglass  v.  St.  Louis  Zinc  Co.  56  Mo.  388.) 

The  followin.!^  proceedings,  instituted  after  the  commencement  of  proceed- 
ings in  bankruptcy,  have  been  enjoined  by  the  district  court,  to  wit: 

The  sale  of  property  by  the  sheriff,  under  an  execution  issued  from  a  State 
court  upon  a  levy  made  after  the  petition  in  bankruptcy  was  filed.  (Penning- 
ton V.  Sale  &  Phelan  et  al,  1  B.  R.  572 ;  Jones  v.  Lea^h  et  al,  1  B.  R.  595 ;  in 
re  Wallace,  2  B,  R.  134;  s.  c.  1  Deady,  433 ;  in  re  John  S.  Foster,  2  Story, 
131 ;  in  re  Bellows  &  Peck,  3  Story,  428.) 

Proceedings  by  a  mortgagee  to  foreclose  a  mortgage  on  the  property  of 
the  bankrupt.  (In  re  Kerosene  Oil  Co.  2  B.  R.  527 ;  s.  c.  3  B.  R.  125  ;  s.  c. 
3  Ben.  35 ;  s.  c.  6  Blatch.  521 ;  8.  c.  2  L.  T.  B.  79 ;  in  re  Snedaker,  3  B.  R. 
629;  MarhsonY.  Heaney.A:  B.  R.  510;  s.  c.  1  Dillon,  497;  Whitman  v.  Butler^ 
8  B.  R.  487  ;  Buckingham  v.  McLean,  3  McLean,  185 ;  s.  c.  13  How.  151.) 

A  libel  in  rem,  brought  to  enforce  a  lien  against  a  vessel.  (In  re  People's 
Mail  Steamship  Co.  2  B.  R.  553 ;  s.  c.  2  Ben.  226 ;  contra,  The  Ironsides,  4 
Biss.  518.) 

Proceedings  on  the  part  of  a  landlord  to  collect  rent  by  distraint.  (Brock 
V.  Terrel,  2  B.  R.  643  ;  in  re  Wynne,  4  B.  R.  23  ;  s.  c.  Chase,  227 ;  s.  c.  2  L.  T. 
B.  116 ;  8.  0.  9  A.  L.  Reg.  627  ;  vide  Bailer  v.  Morgan,  8  W.  &  S.  53.) 

Proceedings  under  a  State  insolvent  law.     (In  re  Eames,  2  Story,  322.) 

The  a8.signee  of  a  bankrupt  is  not  the  assignee  of  his  creditors,  nor  of  all 
the  judgments,  executions,  liens  and  mortgages  outstanding  against  his  prop- 
erty. He  takes  only  the  bankrupt's  interest  in  property,  nor  has  he  the  right, 
title,  or  interest,  which  other  parties  have  therein,  nor  any  control  over  the 
same,  further  than  is  given  expressly  by  the  bankrupt  act,  as  auxiliary  for 
the  preservation  of  the  bankrupt's  interest  for  the  benefit  of  his  general  cred- 
itors. It  would  be  absurd  to  contend  that  the  assignee  becomes  ipsojacto 
seized  in  entirety  as  trustee  of  every  article  of  property  in  which  the  bank- 
nipt  has  any  interest  or  share.  (Qoddard  v.  Weaver,  6  B.  R.  440  ;  6.  c.  1 
Wood,  257.) 

Where  the  levy  of  an  execution  is  made  before  the  commencement  of  the 
proceedings  in  bankruptcy,  the  possession  of  the  sheriff"  can  not  be  disturbed 
by  the  assignee.  The  latter,  in  such  case,  is  only  entitled  to  such  resiJue  as 
may  remain  after  the  debt  for  which  the  execution  issued  has  been  satisfied. 
(Marshall  v.  Knox,  8  B.  R.  97  ;  s.  c.  16  Wall.  551 ;  Savage  v.  Best,  3  How. 
Ill  ;  Norton  v.  Boyd,  3  How.  420  ;  Doremus  v.  Walker,  8  Ala.  194  ;  Fritsch 
V.  Van  Mittledorfer,  2  Ciun.  261 ;  Fehly  v.  Barr,  66  Penn.  196 ;   Thompson  v. 
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Mom,  43  Geo.  383  ;  Qoddard  v.  Weaver,  6  B.  R.  440  ;  s.  c.  1  Wood,  267  ; 
Maris  v.  Dunn,  1  Brews.  428 ;  in  re  Donaldson,  1  B.  R.  181 ;  e.  c.  1  L.  T.  B. 
5  ;  8.  c.  7  A.  L.  Reg.  213;  8.  C.  24  Leg.  Int.  380;  in  r^  Smith  et  al,  1  B.  R. 
599 ;  8.  c.  2  Ben.  432 ;  8.  c.  1  L.  T.  B.  112 ;  in  re  Wilbur,  3  B.  R  276 ;  s.  c.  1 
Ben.  627 ;  8.  c.  2  L.  T.  B.  171 ;  in  re  Campbell,  1  B.  R.  165 ;  8.  c.  1  Abb.  O. 
C.  185;  8.  c.  1  L.  T.  B.  30;  in  re  Burns,  1  B.  R.  174;  8.  c.  7  A.  L.  Reg.  105 ; 
8.  c.  24  Leg.  Int.  357 ;  vide  Turner  v.  T%e  Skylark,  4  Biss.  388 ;  in  re  Schnepf, 
1  B.  R.  190 ;  s.  c.  2  Ben.  72;  Lewis  v.  Fisk,  6  Rob.  [La.]  159.) 

The  sheriff  must  proceed  to  sell  the  property  unless  he  is  prevented  by 
some  proceeding  instituted  in  the  bankrupt  court  for  the  purpose  of  liqui- 
dating the  lien  and  adjusting  all  claims  and  equities.  {Sherman  y.  Howell^ 
40  Geo.  257.) 

When  a  receiver,  appointed  by  a  State  court  before  the  commencement 
of  proceedings  in  bankruptcy,  has  taken  possession  of  the  property  which 
belonged  to  the  bankrupt,  and  the  jurisdiction  of  the  State  court  over  the 
subject-matter  of  the  suit  thereon,  and  over  the  parties  thereto  when  it  was 
instituted  and  the  receiver  was  appointed,  and  its  jurisdiction  to  appoint 
such  receiver  are  in  no  manner  impeached  or  questioned,  the  district  court 
can  not  compel  the  receiver  to  give  up  the  possession  of  such  property  with- 
out its  being  shown  that  such  possession  of  the  property  by  the  State  court 
is  void  or  invalid  by  reason  of  the  provisions  of  the  bankrupt  act.  {In  re 
Clark  et  al.  3  B.  R.  491 ;  s.  c.  4  Ben.  88;  Ghrh  v.  Binninger,  3  B.  R.  618 ; 
8.  c.  38  How.  Pr.  341 ;  8.  c.  3  L.  T.  B.  49;  Sedgwick  v.  Minck  et  al.  1  B.  R 
671 ;  s.  c.  6  Blatch.  156 ;  Alden  v.  B')don,  Hartford  dh  Erie  R.  iJ.  Co.  5  B.  R. 
230;  Davis  y.  Railroad  Co.  13  B.  R.  258;  8.  c.  1  Wood,  661.) 

Proceedings  in  bankruptcy  supersede  all  other  proceedings  for  the  admin- 
istration of  the  assets  of  the  debtor,  subject  only  to  the  priorities  which  have 
been  obtained  by  any  creditor  by  the  use  of  diligence.  (iH  reR.  M.  Whipple, 
13  B.  R.  373  ;  8.  c.  8  C.  L.  N.  184.) 

A  creditor  who  has  filed  a  creditor's  bill  in  the  State  court  and  obtained 
the  appointment  of  a  receiver,  prior  to  the  commencement  of  the  pn^ceedings 
in  bankruptcy,  may  be  enjoined  from  proceeding  further  in  the  State  court. 
{In  re  R.  M.  Whipple,  13  B.  R.  373;  8.  c.  8  C.  L.  N.  134.) 

When  a  State  court  has  acquired  jurisdiction  over  the  parties  to  a  cred- 
itor's bill  and  appointed  a  receiver,  before  the  commencement  of  the  proceedings 
in  bankruptcy,  it  will  not  on  a  mere  motion  direct  a  delivery  of  the  property 
to  the  assignee.     {Freeman  v.  Fort,  14  B.  R.  46;  s.  c.  52  Geo.  371.) 

If  a  receiver  is  appointed  by  a  State  court  in  a  suit  by  stockholders 
against  a  corporation,  the  court  will  .not  at  the  instance  of  creditors,  on  the 
subsequent  bankruptcy  of  the  corporation,  discharge  the  receiver  and  turn 
the  property  over  to  the  assignee.  {Myer  v.  Crystal  Works,  14  B.  R.  9 ;  8.  c. 
8  C.  L.  N.  197.) 

Where  a  receiver  has  been  appointed  by  a  State  court  in  a  proceeding  for 
the  dissolution  of  a  partnership  prior  to  the  commencement  of  proceedings  in 
bankruptcy  against  the  firm,  the  court  has  the  right  to  finish  its  proceedings 
before  being  interfered  with  by  any  other  court.  If  the  assignee  has  rights, 
or  is  entitled  to  the  fund,  his  right  and  title  can  be  and  will  be  disposed  of 
by  the  State  court  as  the  law  shall  direct.  (Miller  v.  BoicJes,  9  B.  R.  354:  8. 
c.  10  B.  R.  515 ;  s.  c.  2  N.  Y.  Supr.  568  ;  s.  c.  68  N.  Y.  253;  Clark  v.  Bin- 
ninger,  39  Ilow.  Pr.  363.) 

The  plaintiff  in  such  a  suit  for  a  dissolution  of  partnership  can  not  have 
the  decree  appointing  a  receiver  rescinded  and  the  property  turned  over  to 
the  assignee.  (Miller  v.  Bowles,  9  B.  R.  354  ;  s.  c.  10  B.  R.  515  ;  8.  c.  2  N. 
Y.  Supr.  568;  s.  c.  58  N.  Y.  253.) 
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If  a  receiver  has  been  appointedf  the  State  coart  will  retain  control  of  the 
property  until  it  shall  be  applied  to  the  partnership  debts,  although  the  as- 
signee of  the  partnership  property,  who  has  been  subrogated  to  the  rights  of 
both  the  plaintiff  and  defendant,  asks  that  the  suit  may  be  discontinued,  and 
the  property  delivered  to  him.     (Olark  v.  Binninger^  89  How.  Pr.  868.) 

Parties  in  a  State  court  may  be  enjoined  from  obtaining  a  writ  of  sequestra- 
tion to  take  property  from  the  possession  of  the  assignee,  although  the  suit 
was  instituted  before  the  commencement  of  the  proceedings  in  bankruptcy. 
<J3«wtt  V.  N&rton,  13  B.  R  276  ;  8.  c.  1  Wood,  68.) 

The  district  court  has  no  authority  to  withdraw  cases  instituted  in  a  State 
court  before  the  commencement  of  proceedings  in  bankruptcy  from  the  State 
courts,  and  proceed  to  settle  and  adjust  the  claims  of  the  parties  thereto. 
Congress  could,  no  doubt,  have  made  adjudication  in  bankruptcy  operate 
jpToprio  vigore  to  withdraw  all  cases  in  which  the  bankrupt  should  be  a  party 
pending  in  the  State  courts  in  the  district  at  the  time  of  the  filing  of  the  pe- 
tition, from  those  tribunals,  and  transfer  them  into  the  district  court.  It  has 
not,  however,  done  so.  It  not  only  has  not  deprived  the  State  courts  of  juris- 
diction over  such  causes,  but  it  has  provided  for  their  prosecution  and  de- 
fense in  those  courts  by  the  assignee.  (Samson  y.  Burton  et  al.  4  B.  R.  1 ;  s. 
r.  5  Ben.  825 ;  vide  Clarke  v.  Eosenda,  5  Bob.  [La.]  27 ;  Lewis  v.  Fish,  6  Bob. 
[La.]  169.) 

Full  force  and  efficacy  may  be  given  to  that  clause  in  the  bankrupt  act 
which  confers  on  the  district  courts  of  the  United  States  jurisdiction  over 
the  ascertainment  and  liquidation  of  liend,  without  taking  from  the  courts 
under  whose  process  they  exist  the  power  of  rendering  special  judgments 
necessary  to  complete  them.  {Leighton  v.  Kelsey  et  al,  4  B.  B.  471 ;  b.  c.  67 
Me.  86.) 

Proceedings  to  enforce  the  lien  of  a  creditor  pending  at  the  commence- 
ment of  proceedings  in  bankruptcy  are  not  affected  thereby,  but  the  creditor 
may  proceed  to  obtain  satisfaction  of  his  lien.  {Baum  v.  8tem^  1  Bich.  [N. 
S.]"415;  contra,  Tayhrv.  BmneU,  88  Tex.  521.) 

The  jurisdiction  of  the  district  court  over  proceedings  for  the  condemna- 
tion of  property  under  the  internal  revenue  laws  is  not  divested  by  the  com- 
mencement of  proceedings  in  bankruptcy  against  the  distiller.  (CT.  8.  v.  Mac- 
hoy,  2  Dillon,  299.) 

The  State  court  may  distribute  the  money  which  the  sheriff  holds  on 
process  which  was  issued  to  him  before  the  filing  of  the  petition.  {Weld  v. 
(/Brien,  4  A.  L.  J.  864;  in  re  Campbell,  1  B.  R.  165 ;  s.  €.  1  Abb.  C.  C.  183; 
8.  c.  1  L.  T.  B.  80.) 

When  the  State  court  has  jurisdiction  to  enforce  a  lien  and  sell  the  prop- 
erty, it  may  distribute  any  surplus  that  may  remain  after  the  payment  of  the 
lien  among  subsequent  lien  creditors.  The  power  to  enforce  the  lien  gives 
the  right  to  decree  a  distribution.  {In  re  Biddle's  Appeal,  9  B.  B.  144 ;  b.  c. 
68  Penn.  13.) 

The  assignee  takes  the  rights  of  the  debtor  in  the  same  plight  and  con- 
dition as  the  debtor  himself  possessed  them,  and  a  purchaser  from  him  will 
be  bound  by  a  decree  for  a  partition  rendered  before  the  filing  of  the  petition. 
{BauM  V.  Stern,  1  Bich.  [N.  S.]  415.) 

The  assignee  of  the  judgment  debtor  is  the  proper  party  to  move  to  set 
aside  sales  made  under  an  execution  issued  thereon  when  the  same  are  irreg- 
ular and  void.     {Pardee  v.  Leitek,  6  Lans.  808.) 

The  court  where  a  judgment  is  rendered  is  the  proper,  and  indeed,  the 
only  court  where  a  motion  can  bo  made  to  amend  it,  and  such  amendment 
may  be  made,  although  the  defendant  has  been  declared  a  bankrupt,  and  the 
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proceedings  in  bankruptcy  are  pending  at  the  time  when  the  motion  is  made. 
\WoolfoUo  V.  Qunn,  10  B.  R.  526 ;  s.  c.  45  Geo.  117.) 

Although  Kfi,fa,  is  issued  prior  to  the  commencement  of  proceedings  in 
bankruptcy,  yet  if  the  property  taken  thereunder  is  by  the  consent  of  the 
creditor,  the  debtor  and  the  sheriff  sold  after  that  time,  the  proceeds  must  be 
turned  over  to  the  assignee,  for  they  do  not  come  into  the  State  court  by  final 
process.     {MorrU  v.  iSividton^  11  B.  R  454 ;  b.  c.  49  Geo.  3C1.) 

Where  a  sherifT  who  is  selling  the  goods  at  private  sale  with  the  consent 
of  the  mortgagor  and  mortgagee,  under  a  mortgage  fi.  fa,  receives  a  gen- 
eral fi,  fa.  before  the  commencement  of  the  proceedings  in  bankruptcy, 
the  proceeds  arising  from  private  sales,  after  that  time  are  before  the  State 
court,  as  money  raised  on  final  process,  and  may  be  distributed  to  the  judgment 
creditor  and  not  to  the  assignee.     (Dyaon  v.  Harper^  54  Geo.  282.) 

The  filing  of  a  petition  in  bankruptcy,  and  the  execution  of  an  assignment 
to  the  assignee  after  the  filing  of  a  bill  in  equity,  is  a  sufficient  excuse  for  not 
making  an  assignment  to  a  receiver  appointed  by  the  State  court.  ( WathiM 
V.  PinSney,  8  Edw.  Ch.  533.) 

The  mere  filing  of  the  petition  in  bankruptcy  is  no  ground  for  refusiug  to 
execute  an  assignment  to  a  receiver  appointed  in  a  suit  instituted  prior  to 
that  time,  for  the  debtor  may  withdraw  his  petition,  and  thus  defeat  the 
jurisdiction  of  both  courts.     {Wathins  v.  Pinkney,  8  Edw.  Ch.  583.) 

If  a  creditor  prior  to  the  commencement  of  proceedings  in  bankruptcy  has 
filed  a  bill  in  a  State  court  to  reach  the  equitable  assets  of  the  debtor,  and  has 
thereby  obtained  a  lien  thereon,  he  may  continue  the  suit.  {Clark  v.  Hist,  3 
McLean,  494.) 

The  district  court  will  not  allow  a  creditor  to  avail  himself  of  any  unjust 
and  unlawful  advantage  merely  because  his  suit  is  depending  in  a  State  court, 
for  the  laws  of  the  United  States  are  to  the  extent  of  the  constitutional  limits 
paramount  to  the  authority  of  those  of  the  States.  {In  re  Bellows  &  Pcck^ 
8  Story,  428.) 

Where  the  power  of  a  State  court  to  proceed  in  a  suit  is  subject  to  be  im- 
peached, it  can  not  be  done  except  upon  an  intervention  by  the  assignee, 
who  must  state  the  facts  and  make  the  proof  necessary  to  terminate  such 
jurisdiction.     {Doe  v.  Children,  11  B.  R.  317;  s.  c.  21  Wall.  643.) 

The  district  court  can  not  entertain  an  action  brought  by  the  assignee 
against  a  sheriff  to  recover  the  money  received  on  a  sale  under  an  execution 
issued  on  a  judgment  which  is  void  under  the  bankrupt  law.  {Atkinson  v. 
Purdyy  Crabbe,  551.) 

If  the  property  of  the  bankrupt  has  been  sold  under  an  execution  issued 
upon  a  judgment  which  is  void  under  the  bankrupt  law,  the  assignee  should 
apply  to  the  State  court.  {Atkineon  v.  Purdy,  Crabbe,  551 ;  in  re  Bums,  1 
B.  R.  174;  8.  c.  7  A.  L.  Reg.  105 ;  s.  c.  24  Leg.  Int.  357.) 
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Sec.  4972. — The  jurisdiction  conferred  upon  the  district 
courts  as  courts  of  bankruptcy  shall  extend — 

First.  To  all  cases  and  controversies  arising  between  the 
bankrupt  and  any  creditor  or  creditors  who  shall  claim  any  debt 
or  demand  under  the  bankruptcy. 


324  THE  BANKRUPT  LAW.  [§4972, 

Second.  To  the  collection  of  all  the  assets  of  tlie  bankrupt. 

Third.  To  the  ascertainment  and  liquidation  of  tlie  liens  and 
other  specific  claims  tliereon. 

Fourth.  To  the  adjustment  of  the  various  priorities  and  con- 
flicting interests  of  all  parties. 

Fifth.  To  the  marehaling  and  disposition  of  the  different  funds 
and  assets,  so  as  to  secure  the  rights  of  all  parties  and  due  distri- 
bution of  the  assets  among  all  the  creditors. 

Sixtli.  To  all  acts,  matters,  and  things  to  be  done  under  and 
in  virtue  of  the  bankruptcy,  until  the  final  distribution  and  settle- 
ment of  the  estate  of  the  bankrupt,  and  the  close  of  the  proceed- 
ings in  bankruptcy.*  Provided^  That  the  court  having  charge 
of  the  estate  of  any  bankrupt  may  xlirect  that  any  of  the  legal 
.assets  or  debts  of  the  bantcrupt,  as  contradistinguished  from 
equitable  demands,  shall,  when  such  debt  does  not  exceed  five 
hundred  dollars,  be  collected  in  the  courts  of  the  State  where  such 
bankrupt  resides,  having  jurisdiction  of  claims  of  such  nature  and 
amount. 

Construction. 

In  order  to  avoid  all  doubt,  the  section  goes  on  to  enumerate  certain 
specific  classes  of  cases  to  which  the  jurisdiction  shall  be  deemed  to  extend, 
not  by  way  of  limitation,  but  in  explanation  and  illustration  of  the  generality 
of  the  preceding  language.  (In  re  William  Christy,  8  How.  292 ;  in  re  Dud- 
ley, 1  Penn.  L.  J.  802;  MiteheU  v.  Manuf,  Co.  2  Story,  648;  in  re  L.  Glaser,  1 
B.  R  886;  s.  c.  2  Ben.  180;  b.  c.  1  L.  T.  B.  57.) 

It  is  more  logical  to  construe  this  section  throughout  as  giving  the  most 
ample  powers  to  the  district  courts  to  conduct  and  settle  the  proceedings  in 
bankruptcy,  but  as  not  relating  to  suits  at  law  or  in  equity  between  the  as- 
signee and  third  persons,  which  are  regulated  by  the  second  section.  (Shear- 
man et  al.  y.  Bingham  etal6B.  R  34;  B.  c.  7  B.  R.  490;  s.  c.  8  C.  L.  N.  258; 
Jobbina  v.  Montague,  6  B.  R  609.) 

Congress  meant  to  provide  a  system  capable  of  entire  self-execution  by 
the  national  tribunals,  without  the  assistance  or  co-operation  of  the  States,  if 
the  parties  interested  should  choose  to  rely  on  the  national  courts.  The 
jurisdiction  given  to  the  district  courts  is  ample  for  all  such  purposes.  {MO- 
chell  V.  Manuf,  Co.  2  Story,  648 ;  Zahm  v.  Fry,  9  B.  R.  546 ;  s.  0.  21  Pitts. 
L.  J.  155;  B.  c.  31  Leg.  Int.  197.) 

In  the  absence  of  this  clause,  it  might  well  be  doubted  whether  the  dis- 
trict court  would  have  had  jurisdiction  of  an  action  brought  by  the  assignee 
for  the  recovery  of  a  debt  due,  or  property  belonging  to,  the  bankrupt,  when 
both  parties  were  citizens  of  the  same  State.  To  remove  such  doubt  was  the 
purpose  of  the  clause,  and  not  at  all  to  deprive  State  courts  of  jurisdiction  of 
such  actions,  when  vested  in  them  by  the  laws  and  constitutions  of  the  States. 
(Cook  V.  Whipple,  9  B.  R  155;  s.  c.  55  N.  Y.  150.) 

The  last  clause  of  this  section  is  manifestly  added  in  order  to  prevent  the 
force  of  any  argument  that  the  specific  enumeration  of  the  particular  classes 
of  cases  ought  to  be  construed  as  excluding  all  others  not  enumerated.  {In 
re  WiUiam  Christy,  3  How.  292.) 

When  creditors  are  spoken  of  **  who  claim  a  debt  or  demand  under  the 
bankruptcy,"  the  meaning  is  that  they  are  creditors  of  the  bankrupt,  and  that 

♦  So  amended  by  ftct  of  23  June,  1874,  §  2. 
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their  debts  constitute  present  sabsisting  claims  upon  the  bankrupt's  estate, 
nnertingaisbed  in  fact  or  in  law,  and  capable  of  being  asserted  under  the 
bankruptcy  in  any  manner  and  form,  whether  they  have  a  security  by  way  of 
pledge  or  mortgage  therefor,  or  not.  The  clause  is  not  limited  to  creditors 
who  prove  their  debts.    {In  re  William  Christy,  3  How.  292.) 

This  clause  does  not  confer  jurisdiction  on  any  subject  not  pointed  out  in 
the  statute  as  a  part  of  the  proceedings  in  bankruptcy  tom  its  inception  to 
its  close.  It  refers  to  matters  and  proceedings  as  the  successive  steps  to  be 
taken  in  the  progress  of  the  application  according  to  the  directions  of  the 
statute,  over  all  which  it  gives  plenary  jurisdiction ;  yet  it  does  not  give 
jurisdiction  over  all  persons  and  things  which  may  be  a£fected  by  the  pro- 
ceedings in  bankruptcy.    (In  re  Dudley,  1  Penn,  L.  J.  802.) 

The  obj»:^t  of  these  clauses  is  to  give  the  district  court  complete  jurisdic- 
tion to  acccmiplish  of  itself  all  the  purposes  of  the  law,  and  to  enable  it,  inde- 
pendently of  any  other  Jurisdiction,  to  begin,  continue  and  en^  all  such  pro- 
ceedings as  may  be  necessary  and  proper  to  accomplish  the  entire  settlement 
and  final  distribution  of  the  bankrupt's  estate.  {Mitchell  v.  Manuf,  Co,  % 
Story,  648 ;  In  re  William  Christy,  3  How.  292.) 

The  jurisdiction  rested  in  the  district  court  is  ample,  and  reaches  every 
possible  controversy  which  can  arise  in  the  collection  and  distribution  of  the 
effects  of  a  bankrupt.  {Buckingham  v.  McLean^  3  McLean,  185;  s.  o.  13  How. 
161.) 

The  district  court  is  vested  with  f 'ill  chancery  and  common  law  powers  to 
act  in  all  cases  arising  under  the  bankrupt  law.  {Buckingham  v.  McLean^  3 
McLean,  185 ;  b.  c.  18  How.  151.) 

This  section  confers  jurisdiction  to  entertain  suits  for  the  adjustment  of 
all  adverse  claims  and  the  collection  of  outstanding  debts.  {Mitchell  v.  Manuf, 
Co,  2  Story,  648.) 

The  district  court  has  jurisdiction  of  an  action  at  law  to  collect  a  debt 
due  to  the  bankrupt's  estate.  {Kelly  v.  Smithy  1  Blatch.  290 ;  Atkinson  v. 
Purdy,  Crabbe,  551 ) 

The  jurisdiction  does  not  depend  on  the  parties  to  the  suit,  but  on  the 
subject-matter.  {KeUy  v.  Smith,  1  Blatch.  290 ;  Atkinson  v.  Purdy,  Crabbe, 
651.) 

The  district  court  has  jurisdiction  to  entertain  a  bill  filed  by  a  mortgagee 
against  an  assignee  of  the  mortgagor  to  reform  a  mortgage  which  by  mistake 
does  not  conform  to  the  intention  of  the  parties.  {FawUr  v.  Hart,  18  How. 
373.) 

Subsequent  mortgagees,  as  well  as  the  assignee,  should  be  made  parties  to 
a  bill  to  reform  a  mortgage.     {Fowler  v.  Hart,  13  How.  373.) 

The  bankrupt  court  has  precisely  the  same  powers  in  equity  over  judg- 
ments of  State  courts  affecting  the  bankrupt's  estate,  as  a  State  court  of 
equity  would  have  under  a  general  creditor's  bill,  if  the  debtor  were  not  a 
bankrupt.     {Fowler  v.  Dillon,  12  B.  R.  308.) 

The  bankrupt  court  has  the  power  to  reduce  the  amount  of  a  judgment  at 
law  rendered  on  confederate  contracts  to  its  equivalent  in  legal  money. 
{Fowler  v.  Dillon,  12  B.  R.  308.) 

The  bankrupt  court  may  require  the  abatement  of  war  interest  embraced 
in  a  judgment.     {Fowler  y.  Dillon,  12  B.  R.  308) 

iDjunetlons  flrom  District  Courts. 

The  district  court  can  not  restrain  the  State  courts,  but  it  can  restrain 
parties  litigant  in  the  State  courts,  whenever  it  become  necessary  in  order  to 
give  force  and  effect  to  the  jurisdiction  and  powers  conferred  upon  it  by  the 
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bankrupt  act.    (In  re  William  Christy,    8  How.  293;  Irving  v.  Hughes,  d 

B.  R.  62 ;  B.  c.  7  A.  L.  Reg.  209 ;  Jones  v.  Leach  et  al.  1  B.  R.  595  ;  Hyde  v. 
Baveroft,  8  B.  R  24 ;  s.  c.  6  Ben.  892 ;  Pennington  v.  Sale  d>  Phelan  et  al.  1  B. 
R.  572 ;  Pennington  v.  Louenstein  et  al.  1  B.  R.  670 ;  in  re  Schnepf,  1  B.  R. 
190 ;  B.  c.  2  Ben.  72 ;  in  re  Bowie,  1  B.  R.  628  ;  b.  c.  1  L.  T.  B.  97 ;  s.  c.  15 
Pitts.  L.  J.  448;  in  re  R.  Atkinson,  7  B.  R.  148;  B.  c.  5  L.  T.  B.  320;  s.  c.  4 

C.  L.  N.  859;  s.  c.  19  Pitts.  L.  J.  188;  contra^  in  re  Campbell,  1  B.  R.  165  ; 
s.  c.  1  Abb.  C.  C.  185 ;  s.  c.  1  L.  T.  B.  80 ;  in  re  Burns,  1  B.  R.  174 ;  s.  c.  7 
A.  L.  lAtg.  105  ;  s.  c.  24  Leg.  Int.  357;  CUerh  v.  Binninger^  3  B.  R.  518;  s.  c. 
88  How.  Pr.  841 ;  s.  c.  3  L.  T.  B.  49 ;  Tenth  Nat'l  Bank  v.  Sanger,  42  How. 
Pr.  179;  in  re  Dudley,  1  Penn.  L.  J.  802.) 

Such  a  course  is  very  familiar  in  courts  of  chancery  in  cases  where  a  cred- 
itor's bill  is  filed  for  the  administration  of  the  estate  of  a  deceased  person, 
.and  it  becomes  necessary  or  proper  to  take  the  whole  aasets  into  tfie  hands  of 
the  court  for  the  purpose  of  collecting  and  marshaling  the  assets,  ascertain- 
ing and  adjusting  conflicting  priorities  and  claims,  and  accomplishing  a  due 
and  equitable  distribution  among  all  the  parties  in  interest  in  the  estate.  {In 
re  William  Christy,  8  How.  292.) 

Congress,  in  the  enactment  of  laws  upon  the  subject  of  bankruptcies,  has 
complete  and  plenary  power,  unrestricted  save  as  to  uniformity.  It  has,  in 
legislating  upon  the  subject,  power  to  take  from  State  courts  the  administra- 
tion of  remedies  for  the  enforcement  of  liens.  The  bankrupt  law  is,  then,  the 
:supreme  law  of  the  land,  binding  alike  upon  Federal  and  State  tribunals,  and 
wherever,  by  express  words  or  by  necessary  implication,  it  a£fects  State  laws, 
the  power  of  State  courts  or  the  remedies  of  suitors  therein,  it  is  paramount. 
When  Congress  delegated  to  the  district  courts  the  equitable  jurisdiction  in 
bankruptcy  over  the  property  of  the  debtor,  it  by  necessary  implication  also 
delegated  at  the  same  time  the  power  to  administer  such  remedies  known  to 
the  law  as  are  absolutely  indispensable  to  the  complete  exercise  of  the  juris- 
diction expressly  conferred.  One  power  directly  given  is  the  power  to  collect 
all  the  assets.  The  means  by  which  this  result  is  to  be  reached  are  not  enu- 
merated, but  power  to  accomplish  the  result  is  given  and  the  right  to  employ 
the  proper  legal  process  for  effecting  the  result  must  follow  by  necessary  im- 
plication. Closely  connected  with  the  power  of  collecting  the  assets  is  that 
of  ascertaining  and  liquidating  the  liens  which  may  be  claimed  to  exist  upon 
those  assets.  A  proceeding  to  ascertain  or  liquidate  a  lien  would  be  idle, 
unless  the  court  has  the  power  to  restrain  the  parties  from  liquidating  their 
liens  without  its  intervention,  and  to  preserve  the  property  by  restraining  its 
sale  until  the  lien  is  ascertained  to  be  good  or  void.  The  bankrupt  law  is 
highly  remedial,  and  ought  to  have  a  liberal  construction  for  the  purpose  of 
effecting  its  aim  and  policy.  It  gives  the  bankrupt  court  an  exclusive  and 
original  jurisdiction  over  all  the  parties  to  the  bankruptcy  proceedings,  all 
the  assets,  and  all  the  liens  thereon.  The  express  grant  of  power  to  enjoin  in 
proceedings  in  invitvm  is  not  a  denial  of  such  power  in  voluntary  proceed- 
ings, upon  the  maxim  expremo  unitm  exclusio  alterius.  The  district  court  is 
clothed  at  once,  in  voluntary  cases,  with  jurisdiction  over  the  debtor  and  his 
property;  but  where  the  proceeding  is  involuntary,  the  debtor  is  not  adjudged 
a  bankrupt  until  the  return  and  hearing  of  the  order  to  show  cause.  There 
is,  therefore,  good  reason  for  giving  the  court  power  to  enjoin  between  the 
time  of  filing  the  creditor's  petition  and  the  return  of  the  order  to  show  cause, 
as  there  is  in  these  cases  no  voluntary  surrender  of  the  property.  {In  re 
Mallory,  6  B.  R.  22;  s.  c.  1  Saw.  88;  s".  c.  2  L.  T.  B.  247 ;  in  re  Lady  Bryan 
Mining  Co.  0  B.  R.  252;  Samson  v.  Clarke,  6  B.  R.  403;  s.  c.  9  Blatch.  372; 
in  re  Llrich  et  al.  8  B.  R.  15;  s.  c.  6  Ben.  483.) 

It  makes  no  difference  with  the  power  of  the  court  over  the  sulyect  that 
the  lien,  or  alleged  lien,  is  inchoate  and  incapable  of  execution  until  the 
amount  secured  thereby  is  ascertained  and  settled.  Ascertainment  and 
liquidation  are  expressly  authorized,  and  the  subsequent  provisions  of  the  act 
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show  how  fully  the  whole  administration  of  the  estate  is  confided  to  the 
^oort.    (Samaon  y.  Clarke,  6  B.  R.  408;  s.  c.  9  Blatch.  372.) 

All  the  creditors  of  the  bankrupt,  secured  as  well  as  unsecured,  become, 
and  are  at  once,  by  virtue  of  the  bankruptcy,  parties  to  the  proceedings,  and 
they  and  their  debts  are  thereby  brought  under  and  are  subject  to  the  sole 
and  exclusive  jurisdiction  and  control  of  the  bankruptcy  court.  Such  juris- 
diction and  control  exist  and  may  be  enforced  as  well  before  as  after  proof 
of  debt.  (Phelps  v.  Selliek,  8  B.  R.  390;  Watson  v.  Citizens''  Savings  Bank,  11 
B.  R.  161.) 

Tt  does  not  necessarily  follow  that  the  district  court  must  in  all  cases  pro- 
hibit any  proceeding  in  a  State  court  for  the  benefit  of  a  creditor  having  a 
lien.  Often  it  is  quite  convenient,  and  ordinarily  it  may  be  quite  desirable 
to  permit  pending  actions  to  proceed  so  far  as  to  ascertain  the  amount  due. 
In  one  caser  a  foreclosure  of  a  mortgage  in  the  State  court  was  permitted, 
though  begun  after  petition  filed  in  the  district  court.  (Samson  v.  Clarke,  6 
B.  R.  403;  s.  c.  9  Blatch.  872.) 

The  power  to  control  creditors  in  respect  to  the  liquidation  of  liens  is 
clearly  given.  Two  considerations  illustrate  the  importance  of  the  po«^er 
which  are  especially  applicable  to  liens  by  attachment :    1st.  Without  such 

Eower  there  is  no  adequate  protection  to  the  other  creditors  against  collusion 
etween  the  bankrupt  and  the  clnimant,  not  even  aided  by  the  authority 
given  to  the  assignee  to  defend.  2d.  The  early  settlement  of  the  estate  may 
sometimes  require  that  the  court  in  bankruptcy  should  take  the  determina- 
tion of  claims  which  are  in  dispute  into  iis  own  hands.  (Samson  v.  Clarke,  G 
B.  R.  403;  s.  c.  0  Blatch.  372.) 

The  power  to  liquidate  the  liens  upon  the  assets  necessarily  includes  the 
power  to  ascertain  what  liens  there  are,  their  amount,  and  to  pay  them  off, 
and  as  an  incident  to  payment  and  distribution,  a  power  of  sale  for  their 
conversion  into  cash  in  order  that  the  liens  may  be  liquidated  or  paid,  and 
the  surplus  carried  to  the  general  fund.  (In  re  Ellerhorst  et  al,  7  B.  R.  49 ; 
B.  c.  2  Saw.  219.) 

Where  the  property  of  the  bankrupt  is  invested  in  the  name  of  a  party,  he 
may  be  restrained  from  transferring  or  disposing  of  the  same.  (Keenan  v. 
Shannon,  9  B.  R.  441 ;  s.  c.  31  Leg.  Int.  85.) 

Where  a  levy  has  been  made  before  the  commencement  of  proceedings  in 
bankruptcy,  the  possession  of  the  sheriff  can  not  be  disturbed  by  the  assignee. 
The  latter,  in  such  case,  is  only  entitled  to  such  residue  as  may  remain  in  the 
sheriff^s  hands  after  the  debt  for  which  the  execution  issued  has  been  satisfied. 
{In  re  David  Weamer,  8  B.  R  527;  s.  c.  21  Pitts.  L.  J.  17;  30  Leg.  Int.  321 ; 
6  C.  L.  N.  27;  Marshall  v.  Knox,  8  B.  R.  97;  B.  c.  16  Wall.  551 ;  Peck  v.  Jen- 
ness,  7  How.  612;  Colhy  v.  Ledden,  7  How.  626;  m  ?•«  John  Kerlin,  3  How. 
326.) 

This  doctrine,  however,  has  no  application  where  the  pending  suits  are 
in  the  Federal  tribunals.  There  no  comity  is  violated.  (Sutherland  v.  Lake 
BuperU/r  Canal  Co.  9  B.  R.  298;  b.  c.  1  Cent.  L.  J.  127.) 

If  the  execution  creditor  has  security  on  real  estate  as  well  as  on  personal 
property,  he  may  be  enjoined  for  a  brief  period,  to  allow  the  creditors  to  pay 
bira  and  obtain  a  transfer  of  his  judgment,  or  to  enable  them  to  obtain  such 
other  equitable  relief  as  may  not  impair  his  rights.  (Eastburn  v.  Yardley,  8 
Pac.  L.  R.  127 ;  s.  c.  30  Leg.  Int.  404.) 

Where  the  judgment  was  obtained  in  fraud  of  the  bankrupt  law,  the 
banknipt  court  may  enjoin  a  sale  under  an  execution  issued  thereon.  (Suth- 
erland V.  Lake  Superior  Canal  Co,  9  B.  R.  298 ;  s.  c.  1  Cent.  L.  J.  127 ;  in  re 
Wm.  H.  Shuey,  9  B.  R.  526 ;  s.  c.  6  C.  L.  N.  248 ;  Buckingham  v.  McLean,  8 
McLean,  183 ;  s.  c.  13  How.  151 ;  contra,  Townsend  v.  Leonard,  3  Dillon,  370.) 
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The  district  court  can  not  order  the  property  to  be  taken  out  of  the  hands 
of  the  sheriff  until  the  levy  under  the  execution  is  set  aside  on  account  of 
fraud,  or  for  the  reason  that  it  is  in  violation  of  the  bankrupt  law.  The  as- 
signee has  no  right  to  the  immediate  possession  of  the  propeitv  seized  before 
the  judgment  is  satisfied.  {In  re  William  H.  Shuey,  9  B.  R.  526 ;  b.  c.  6  C. 
L.  N.  248.) 

The  lien  under  an  execution  is  prima  fade  valid.  {In  re  William  H. 
Shuey,  9  B.  R  526 ;  b.  c.  6  C.  L.  N.  248.) 

The  court  may,  in  its  discretion,  before  granting  an  injunction  against  a 
judgment  creditor  who  has  a  lien,  requii-e  the  general  creditors  to  indemnify 
the  judgment  creditor.  {In  re  Donaldson,  1  B.  R.  181;  s.  c.  1  L.  T.  B.  5; 
3.  c.  7  A.  L.  Reg.  218;  s.  c.  24  Leg.  Int.  880.) 

After  the  process  of  the  State  court  has  been  executed,  and  the  property 
sold  thereon,  it  is  too  late  to  interfere.  The  purchaser  at  such  sale  acquires 
a  good  title,  and  this  is  so  even  if  the  judgment  is  fraudulent,  provided  the 
purchaser  is  an  innocent  one.  For  this  reason,  as  well  as  upon  general  prin- 
ciples, the  district  court  can  not  set  aside  a  sale  upon  the  process  of  a  State 
court,  and  order  the  property  i-esold,  however  apparent  it  may  be  that  it  was 
sold  much  below  its  real  value.  The  remedy  is  in  the  State  court,  upon  ob- 
iections  to  the  confirmation  of  the  sale.  {In  re  Fuller,  4  B.  R.  tl5;  s.  c.  1 
Saw.  243.) 

Where  property  of  the  bankrupt  has  been  sold  by  the  sheriff  under  an 
execution  issued  upon  a  valid  judgment  in  a  State  court,  the  injunction  will 
not  be  granted.  Tne  sheriff  will  be  allowed  to  use  the  proceeds  to  satisfy 
the  judgment  and  all  costs  thereon,  and  will  only  be  required  to  account  for 
the  balance  to  the  prop<:r  officer  of  the  bankrupt  court.  {In  re  Campbell,  1 
B.  R.  165;  B.  c.  1  Abb.  0.  C.  185;  s.  c.  1  L.  T.  B.  80;  in  re  Bernstein,  1  B.  R. 
199;  s.  c.  2  Ben.  44.) 

If  an  injunction  is  served  on  the  sheriff,  the  State  court  will  not  direct  him 
to  pay  the  money  over  to  the  execution  creditor.  {MiUs  v.  Davis^  10  B.  R. 
340 ;  8.  c.  35  N.  Y.  Supr.  355.) 

Where  an  insolvent  corporation  files  a  petition  in  bankruptcy  after  the 
filing  of  a  complaint  in  a  State  court,  but  before  the  appointment  of  a  re- 
ceiver, and  surrenders  its  assets  to  the  register  under  an  order  of  the  bank- 
rupt court,  the  district  court  may  enjoin  the  complainant  in  the  State  court 
from  prosecuting  his  suit,  if  the  State  Court,  notwithstanding  a  return  of  the 
facts,  insists  upon  proceeding  with  the  suit.  {In  re  Citizens'  Savings  Bank, 
9  B.  R.  152.) 

Wlien  a  creditor  who  is  prosecuting  a  suit  in  a  State  court,  has  obtaiued 
an  agreement  by  which  he  will  obtain  an  improper  advantage,  he  may  be  en- 
joined from  prosecuting  his  suit.     {Samson  v.  Burton^  5  B.  R.  459.) 

When  the  creditors  of  the  bankrupt  will  not  be  benefited,  and  the  party 
to  be  enjoined  may  be  materially  injured,  the  injunction  will  not  be  granted. 
{In  re  Bowie,  1  B.  R.  628 ;  8.  c.  1  L.  T.  B.  97 ;  s.  c,  15  Pitts.  L.  J.  448;  in  re 
Donaldson,  1  B.  R.  181 ;  s.  c.  1  L.  T.  B.  5;  s.  c.  7  A.  L.  Reg.  213;  8.  c.  24 
Lear.  Int.  380 ;  in  re  Wilbur,  3  B.  R.  276 ;  s.  c.  1  Ben.  527 ;  s.  c.  2  L.  T.  B. 
171;  in  re  Iron  Mountain  Co.  4  B.  R.  645;  s.  c.  9  Blatch.  320;  in  re  Irwin 
Davis,  4  B.  R  716;  s.  c.  8  B.  R.  167;  s.  c.  1  Saw.  260;  in  re  Dillard,  9  B.  R. 
8 ;  B.  0.  6  L.  T.  B.  490 ;  in  re  William  Christy,  3  How.  292 ;  N(n^n  v.  Boyd, 
8  How.  426;  in  re  Peter  Hufnagel,  12  B.  R.  654.) 

The  fact  that  steps  have  been  taken  to  enforce  the  lien,  makes  no  differ- 
ence. It  is  not  a  question  of  jurisdiction  or  of  right,  but  of  discretion.  {In 
re  Geo.  W,  Dillard,  9  B.  R.  8;  8.  c.  6  L.  T.  B.  490.) 
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Proceedings  in  the  State  court  to  panish  a  party  for  contempt  will  not  be 
enjoined.    (In  re  M.  W.  Hill,  2  B.  R.  140.) 

An  injunction  will  not  be  granted  to  stay  proceedings  on  a  suit  instituted 
in  a  State  court  against  the  marshal,  for  taking  possession  of  property  which 
did  not  belong  to  the  debtor,  under  a  warrant  in  involuntary  bankruptcy. 
(In  re  Marks,  2  B.  R.  575  ;  fl.  o.  1  C.  L.  N.  245 ;  s.  c.  16  Pitts.  L.  J.  12.) 

The  district  court  can  not  enjoin  a  suit  in  the  State  court  by  a  party  who 
claims  under  a  bill  of  sale  voidable  by  creditors  against  a  sheriff  who  has 
levied  an  attachment  upon  the  property,  and  subsequently  turned  it  over  to 
the  assignee,  because  the  sberifiT  has  a  valid  defense  which  the  State  courta 
are  ready  to  uphold.  There  is  no  jurisdiction  in  the  district  court  to  try  a 
case  between  an  attaching  officer  and  a  stranger  to  the  bankruptcy,  or  to 
enjoin  such  an  action  in  the  court  which  has  jurisdiction  of  it.  (tn  re  H.  S» 
Evans,  Lowell,  525.) 

If  the  property  which  was  transferred  fraudulently,  has  been  seized  by  the 
marshal  and  turned  over  to  the  assignee,  the  circuit  court  may,  as  an  incident 
to  the  relief,  restrain  the  fraudulent  grantee  from  prosecuting  suits  in  the 
State  courts  against  the  assignee  and  the  marshal  for  such  seizure.  (Kellogg 
y.  Riu»eU,  11  B.  R.  121 ;  s.  c.  11  Blatch.  519.) 

The  sheriff  of  the  State  court  may  be  made  a  party  to  the  proceedings  for 
an  injunction.  (In  re  Bernstein,  1  B.  R.  199 ;  s.  c.  2  Ben.  44 ;  Jonee  y.  Leaeh 
et  al,  1  B.  R.  595 ;  Pennington  v.  Sale  (h  Phdan  et  al  1  B.  R.  572 ;  Penninffton 
y.  Lowemtein  et  al,  1  B.  R.  570;  Wilson  y.  Brinhman  et  al.  2  B.  R.  468 ;  s.  c.  1 
C.  L.  N.  198 ;  in  re  Mallory,  6  B.  R.  22 ;  s.  c.  1  Saw.  88 ;  s,  c  2  L.  T.  B.  247 ; 
Warren  y.  Tenth  NaVl  Bank^  7  B.  R.  481 ;  s.  c.  10  Blatch.  493 ;  in  re  BeUowa 
&  Peck,  8  Story,  428  ) 

If  purchasers  are  reluctant  to  take  the  title,  on  account  of  the  cloud  cast 
upon  It  by  the  pendency  of  proceedings  in  bankruptcy,  this  is  a  sufficient 
reason  for  granting  an  injunction.     (Whitman  y.  Butler^  8  B.  R.  487.) 

If  the  mortgagee,  prior  to  the  commencement  of  proceedings  in  bank- 
ruptcy, sold  the  property  by  yirtue  of  a  power  contained  in  the  mortgage, 
but  the  purchaser  refused  to  accept  the  title,  the  bankrupt  court  may  enjoin 
the  mortgagee  from  attempting  to  resell  after  the  commencement  of  proceed- 
ings in  bankruptcy,  the  same  as  if  no  sale  had  ever  been  made.  (Whitman 
V.  Butler,  8  B.  R.  487.) 

An  injunction  will  lie  against  a  party  within  the  jurisdiction  of  the  court 
to  stay  proceedings  in  any  court  beyond  its  territorial  limits.  (In  re  James 
Martin,  5  Law  Rep.  158;  Hyde  v.  Bancroft^  8  B.  R.  24 ;  s.  c.  6  Ben.  892.) 

If  the  party  in  whose  name  the  legal  proceedings  sought  to  be  enjoined 
are  conducted  does  not  reside  within  the  district,  the  injunction  may  be 
issued  against  him,  bis  agents  and  attorneys  within  the  district,  and  in  such 
a  case  the  service  of  the  injunction  upon  such  agents  or  attorneys  will  be  a 
service  upon  the  principal,  and  bind  him  as  well  as  them  personally.  (In  re 
Bellows  &  Peck,  8  Story,  428.) 

The  district  court  may,  in  its  discretion,  direct  notice  to  be  given  to  the 
adverse  party  before  the  granting  of  an  injunction.  (In  re  Moses  Carlton.  1 
N.  Y.  Leg.  Obs.  291 ;  s.  c.  5  Law  Rep.  120 ;  in  re  John  Harper  Smith,  1  N. 
Y.  Leg.  Obs.  291 ;  Irving  v.  Hughes,  2  B.  R.  62 ;  s.  c.  7  A.  L.  Reg.  209 ;  in  re 
Wallace,  2  B.  R.  134;  s.  s.  1  Deady,  433;  in  re  Muller  &  Bretano,  3  B.  R  329; 
8.  c.  1  Deady,  513;  s.  c.  2  L.  T.  B.  33.) 

Before  the  appointment  of  an  assignee,  proceedings  for  an  injunction  to 
protect  the  property  of  the  bankrupt  may  be  instituted  by  the  bankrupt,  or 
the  petitioning  creditors.  {Irving  v.  Hughes,  2  B.  R.  62 ;  s.  c.  7  A.  L.  Reg. 
209;  Jones  v.  Leach  et  al,  1  B.  R.  595;  in  re  Donaldson,  1  B.  R.  181;  s.  o.  1 
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L.  T.  B.  5 ;  8.  c.  7  A.  L.  Reg.  213 ;  8.  c.  24  Leg.  Int.  880 ;  in  re  Bowie,  1  B.  R. 
628 ;  8.  c.  1  L.  T.  B.  97;  8.  c.  15  Pitts.  L.  J.  448 ;  in  re  Ulrich  et  al.  8  B.  R. 
15 ;  8.  c.  0  Ben.  483 ;  in  re  John  S.  Foster,  2  Story,  181 ;  in  re  Bellows  & 
Peck,  8  Story,  428.) 

As  soon  as  the  assignee  is  appointed,  he  should  be  made  a  party  to  the 
proceedings  by  a  supplemental  bill.  {Irving  v.  Hughes^  2  B.  R.  62;  s.  c.  7  A. 
L.  Reg.  209.) 

Where  an  injunction  is  obtained  upon  a  petition  filed  in  the  cause  pend- 
ing in  bankruptcy,  it  may  be  dissolved  on  a  motion,  without  resorting  to  the 
formality  of  a  demurrer.  (/;*  re  Wallace,  2  B.  R.  134;  8.  c.  1  Deady,  433;  in 
re  Mallory,  6  B.  R  ^2;  s.  c.  1  Saw.  88;  8.  o.  2  L.  T.  B.  247.) 

An  execution  creditor,  who  has  been  delayed  by  an  injunction,  is  entitled 
to  a  prompt  adjudication  of  the  validity  of  his  judgment  as  soon  as  an  as- 
fiignee  is  appointed.     The  question,  however,  can  not  be  determined  on  ex 
parte  affidayits.    {In  re  Hafer  &  Bros,  {in  re  Beck),  1  B.  R.  586 ;  s.  c.  25  Leg. 
Int.  164.) 

When  the  assignee,  after  his  appointment,  does  not  take  possession  of 
property  levied  on  by  virtue  of  an  execution  issued  upon  a  valid  judgment, 
nor  make  application  for  leave  to  discharge  the  levy  by  paying  the  judgment, 
and  there  is  no  evidence  that  any  advantage  will  be  gained  by  continuing  the 
injunction,  it  will  be  dissolved,  (/n  r«  Wilbur,  8  B.  R.  276;  s.  c.  1  Ben.  527; 
8.  c.  2  L.  T.  B.  171 ;  in  re  J.  J.  Fendley,  10  B.  R.  250.) 

When  it  does  not  appear  that  the  proceedings  under  an  execution  will 
affect  the  interests  of  any  party  entitled  to  the  protection  of  the  district  court 
under  the  bankrupt  act,  the  injunction  will  be  dissolved.  When  the  bank- 
rupt claims  that  the  property  held  under  an  execution  belongs  to  his  wife, 
and  the  assignee  does  not  assert  any  claim  thereto,  the  injunction  will  not  be 
continued.     {In  re  Olcott,  2  Ben.  443.) 

When,  in  a  case  in  equity  in  the  district  court,  the  weight  of  evidence  is 
rather  with  the  defendants,  and  there  is  no  suggestion  that  they  are  not  abun- 
dantly responsible  pecuniarily,  or  that  the  assets  are  in  peril,  the  injunction 
will,  on  motion,  be  dissolved,  and  the  case  will  then  go  to  a  final  hearing  on 
proofs.     {Collins  et  al.  v.  Bell  et  al.  3B.  B.  587.) 

A  decree  enjoining  a  judgment  creditor  and  the  maker  of  a  note  from  en- 
forcing a  judgment  against  the  bankrupt,  does  not  restrain  the  maker  of  the 
note  upon  which  the  judgment  was  rendered  from  proceeding  ex  delicto^  at 
law  against  the  bankrupt  for  his  fraud  in  disposing  of  the  note.  (Horter  y. 
Harlan,  7  B.  R.  238 ;  s.  c.  29  Leg.  Int.  229.) 

A  party  who  is  served  with  an  injunction  restraining  him  from  prosecut- 
ing a  suit  must  afiSrmatively  take  steps  adequate  to  prevent  such  proceedings. 
It  is  a  grave  error  to  suppose  that  if  he  personally  takes  no  steps  to  go  on,  he 
can  refrain  from  taking  any  reasonably  adequate  measures  to  stop  the  pro- 
ceedings, and  leave  it  in  the  power  of  his  employees  to  go  on  in  his  name, 
and  yet  escape  the  consequence  of  disobeying  the  injimction.  {Hyde  v.  Ban- 
croft, 8  B.  R.  24 ;  s.  c.  6  Ben.  392.) 

A  party  who  has  violated  an  injunction  may  be  compelled  to  pay  expenses 
of  the  proceeding  to  punish  him  for  contempt,  together  with  a  proper  fee  for 
the  counsel  for  the  complainant.  {Ht/de  v.  Bancroft,  8  B.  R.  24 ;  s.  c.  6  Ben. 
392.) 

If  an  injunction  prohibiting  an  application  for  a  receiver  is  served  on  an 
attorney  while  he  is  engaged  before  the  State  court  in  making  the  applica- 
tion, he  violates  it  by  handing  the  motion  papers  with  a  draft  order  lor  the 
appointment  of  a  receiver  to  the  judge,  if  the  application  is  granted  and  a 
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receiver  appointed.     {In  re  South  Side  R.  R  Co.  10  B.  R  274 ;  s.  c.  7  Ben. 
891.) 

Proceedings  fn  the  District  Court  sitting  as  a  Court  of 

Baniiruptcy. 

An  appearance  and  answer  do  not  waive  any  question  affecting  the  juris- 
diction of  the  court,  for  no  voluntary  act  of  the  defendant  can  give  jurisdic- 
tion, and  it  is  never  too  late,  at  any  stage  of  the  cause,  to  consider  it.  (Job- 
bins  V.  Montague^  6  B.  R.  509.) 

Courts  of  bankruptcy  are  mere  creatures  of  the  statute,  and  derive  all  their 
life  and  vigor  from  it.  Jurisdiction  is  only  given  'Mn  their  respective  dis- 
tricts." The  fair  legal  inference  from  these  words  is  that  jurisdiction  was 
meant  to  be  withheld  outside  of  those  districts.  (Jobbins  v.  Montague^  6  B. 
R.  509.) 

The  case  in  bankruptcy  includes  all  the  summary  proceedings.  {Cliemung 
Canal  Bank  v.  Jvdtson^  8  N.  Y.  254.) 

The  whole  proceedings  in  bankruptcy  are  on  the  equity  side  of  the  court, 
and  whatever  a  court  of  equity  may  do  in  the  exercise  of  its  general  jurisdic- 
tion over  subjects  requiring  a  like  interposition,  may  properiy  be  done  by  the 
district  court  in  cases  in  bankruptcy.  {In  re  Benjamin  B.  Grant,  5  Law  Rep. 
803 ;  in  re  Moses  Carlton,  1  N.  Y.  Leg.  Obs.  291 ;  a.  c.  5  Law  Rep.  120.) 

Power  and  jurisdiction  in  all  matters  and  proceedings  in  bankruptcy  are 
conferred  upon  the  district  courts,  and  these  courts,  as  courts  of  bankruptcy, 
are  authorized  to  hear  and  adjudicate  upon  the  same,  according  to  the  pro- 
visions of  the  bankrupt  act.  Examined  separately,  the  clause  which  provides 
that  the  powers  and  jurisdiction  therein  granted  and  conferred  may  be  exer- 
cised as  well  in  vacation  as  in  term  time,  and  that  a  judge  sitting  in  cham- 
bers shall  have  the  same  powers  and  jurisdiction  as  when  sitting  in  court, 
-would  seem  to  afford  some  support  to  the*  view  that  all  the  powers  and  juris- 
diction of  the  district  courts  when  sitting  as  courts  in  bankruptcy  may  be 
exercised  in  a  summary  way  as  by  a  rule  to  show  cause.  Most  matters  and 
proceedings  in  bankruptcy  may  doubtless  be  heard  and  adjudicated  by  the 
district  court  in  that  way,  but  this  general  clause  must  be  considered  in  con- 
nection with  all  the  other  provisions  of  the  bankrupt  act.  Superadded  to  the 
general  clause,  and  as  an  exposition  of  the  same,  is  another  and  more  import- 
ant clause,  in  which  is  given  a  specific  enumeration  of  the  cases  and  contro- 
versies to  which  that  general  jurisdiction  extends,  and  it  is  plain  that  the 
enumeration  does  not  include  "  suits  at  law  or  in  equity  which  may  or  shall  be 
brought  by  the  assignee  in  bankruptcy  against  any  person  claiming  an  adverse 
interest,  or  by  such  person  against  such  assignee,  touching  any  property  or 
rights  of  property  of  said  bankrupt  transferable  to  or  vested  in  such  assignee." 
Cases  of  that  kind  fall  directly  within  section  4997,  and  must  be  determined 
by  a  suit  in  equity,  or  an  action  at  law,  as  the  case  mav  be.  {Smith  v.  Mnson^ 
6  B.  R.  1 ;  s.  c.  14  Wall.  419  ;  s.  c.  5  L.  T.  B.  7  ;  Marshall  v.  Kn:?x,  8  B.  R.  97  ; 
8.  c.  16  Wall.  551 ;  Knight  v.  Cheney,  5  B.  R.  305;  s.  c.  2  L.  T.  B.  2n5  ;  Bar- 
stow  V.  Pechham,  5  B.  R.  72 ;  in  re  Kerosene  Oil  Co.  8  B.  R.  125 ;  s.  c.  6  Blatch. 
621 ;  Rogers  v.  Winsor^  6  B.  R.  246  ;  in  re  Masterson,  4  B.  R.  553 ;  Shaffer  v. 
Fritchery^  4  B.  R.  548  ;  in  re  H.  S.  Evans,  Lowell,  525 ;  Briggs  v.  Stephens^  7 
Law  Rep.  281 ;  contra^  in  re  Norris,  4  B.  R.  35;  s.  c.  1  Abb.  C.  C.  514;  s.  c. 
1  L.  T.  B.  227.) 

The  district  court  hns  no  jurisdiction  or  control  over  a  |>erson  who  is  not 
before  the  court,  and  upon  whom  no  process  has  been  served.  Such  a  person 
ifl  not  a  party  to  the  proceedings  in  bankruptcy.  {Marshall  v.  Knoi^  8  B.  R. 
97 ;  3.  c.  16  Wall.  551.) 

The  only  parties  to  the  proceedings  in  bankruptcy  are  the  debtor,  his  as- 
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signee  and  bis  creditord.    Other  persons  are  net  affected  by  them.     (MaT$h 
V.  Armstrong,  11  B.  R.  125;  s.  c.  20  Minn.  81.) 

Consent  can  not  confer  jurisdiction  to  adjudicate  the  question  of  title  to 
property  in  a  summary  proceeding.  (Marsh  v.  Armstrong,  11  B.  R.  125; 
s.  c.  20  Minn.  81.) 

If  a  stranger  to  the  proceedings  appears  in  answer  to  a  summary  petition, 
and  consents  to  a  reference  of  the  case  to  a  register,  he  can  not  impeach  the 
decision  of  the  court,  in  a  collateral  action  for  want  of  jurisdiction.  {People 
V.  Brennan,  12  B.  R.  567 ;  s.  c.  6  N.  Y.  Supr.  120 ;  8,  c.  10  N.  Y.  Supr.  [Hun], 
66.) 

The  assignee,  who  is  an  officer  of  the  bankrupt  court,  may  be  proceeded 
against  by  summary  petition  in  respect  to  any  funds  in  his  hands  if  the  op- 
posing party  chooses  to  proceed  in  that  way,  though  the  assignee  himself  has 
no  right  to  take  similar  action  against  third  persons.  {In  re  H.  S.  Eyans, 
Lowell,  525 ;  Ferguson  v.  Peckham,  6  B.  R.  569 ;  B.  c.  29  Leg.  Int.  285.) 

The  court  can  not  deprive  the  assignee  of  the  possession  of  the  property  of 
the  bankrupt  without  due  process  of  law,  which  in  general  means  a  trial  by 
jury,  unless  the  parties  consent  to  a  trial  by  the  court.  {Wood  M,  dh  E.  Co,  y. 
Brooke^  9  B.  R  895.) 

When  the  assignee  denies  the  validity  of  a  claim,  and  asserts  title  to  the 
property,  the  claimant  can  not  proceed  by  a  summary  petition.  {Hurtt  y. 
Teft,  18  B.  R.  108 ;  s.  0.  12  Blatch.  217.) 

Where  the  bankrupt  holds  .property  to  secure  him  for  indorsements  and 
notes,  made  by  him  for  the  owner,  the  holder  of  one  of  these  notes  is  not 
entitled  to  a  summary  order,  directing  the  payment  of  his  claim  out  of  the 
property.    {Hurst  v.  Teft^  13  B.  R.  108 ;  s.  c.  12  Blatch.  217.) 

Whatever  powers  are  given  by  this  section  are  designed  to  be  exercised 
summarily.  When  the  property  affected  by  a  lien  is  confessedly  the  property 
of  the  bankrupt,  and  has  passed  to*^the  assignee,  and  it  only  remains  to  ascer- 
tain and  liquidate  the  alleged  lien,  the  summary  jurisdiction  of  the  district 
court  is  entirely  adequate.  {Samson  v.  Clarke,  6  B.  R.  403 ;  s.  c.  9  Blatch.  372 ; 
in  re  Ulrich  etal^B,  R.  15  ;  s.  o.  6  Ben.  483.) 

When  the  claimant  of  property  in  the  possession  of  the  assignee  invokes 
the  controlling  power  of  the  court  over  the  assignee  as  its  officer,  and  submits 
to  a  trial  of  the  question  which  he  asks  the  court  to  determine,  no  question 
can  be  raised  whether  a  more  formal  suit  would  or  would  not  have  l>een 
proper.     {Sainson  v.  Blake,  6  B.  R.  410;  B.  c.  9  Blatch.  879.) 

When  a  party  voluntarily  appears,  and  moves  for  the  enforcement  of  a 
pretended  lien,  the  district  court  thereby  acquires  jurisdiction  to  proceed 
and  dispose  of  the  whole  matter  in  a  summary  way.  {In  re  Worthington, 
14  B.  R.  388;  b.  c.  8  C.  L.  N.  362;  s.  c.  8  Cent.  L.  J.  526.) 

The  district  court  is  legislatively  made  a  court  of  summary  equitable  ju- 
risdiction over  the  assignee  and  over  his  trust.  Therefore,  independently  of 
any  special  provisions  of  the  bankrupt  act,  the  court  can,  by  way  of  direction 
to  him,  decide  any  question  of  le^l  or  equitable  right  which  can  be  conten- 
tiously  discussed  for  opposing  interests.  {In  re  Franklin  Saving  Fund 
Society,  31  Leg.  Int.  173.) 

A.  petition  to  have  an  order  for  a  sale  of  property,  declared  null  and  void, 
should  make  the  purchaser  and  those  claiming  under  him  parties  to  the 
proceeding,     {In  re  Wm.  Major,  14  B.  R.  71.) 

The  assignee  may  proceed  by  a  summary  petition,  to  have  an  order  for  a 
sale  of  property  declared  null  and  void.     {In  re  Wm.  Major,  14  B.  R.  71.) 

The  power  to  issue  an  injunction  to  prevent  parties  from  interfering  with 
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the  property  of  the  bankrapt,  may  be  exercised  summarily  without  a  formal 
suitf    {In  re  Uhrich  et  al,  8  B.  K.  16 ;  a.  o.  6  Beu.  488.) 

If  the  wife  for  a  debt  due  to  her  takes  a  note  payable  to  her  husband  or 
bearer,  the  court  will  not,  in  a  summary  and  incidental  manner  interfere  with 
the  assignee's  right  to  the  possession  of  the  property.  {In  re  George  W.  Snow, 
1  N.  Y.  Leg.  Obs.  264;  s.  o.  6  Law  Rep.  869.) 

Jurisdiction  to  order  a  foreclosure  in  farorof  an  alleged  mortgagee  claim- 
ing adversely  to  the  assignee  and  adversely  to  another  mortgagee,  where  the 
title  of  the  applicant  is  disputed,  the  amount  claimed  to  be  due  is  denied, 
and  where  it  is  insisted  that  he  has  already  released  the  lien,  is  not  embraced 
in  the  summary  jurisdiction.  {In  re  Edward  A.  Casey,  8  B.  R  71 ;  s.  c.  10 
Blatch.  876.) 

Jurisdiction  to  foreclose  mortgages  upon  the  estate  of  the  bankrupt  is  not 
included  in  the  powers  to  be  exercised  summarily.  {In  re  Edward  A.  Casey, 
8  B.  R.  71 ;  fl.  0.  10  Blatch.  876.) 

The  court  in  a  summary  proceeding  may  direct  the  sale  of  property  free 
from  all  incumbrances,  although  the  assignee  disputes  the  validity  of  a  mort- 
gage thereon.  The  right  of  the  mortgagee  is  not  affected  thereby.  His  lien, 
if  any  he  has,  is  transferred  to  the  fund,  and  must  be  asserted,  and,  if  con- 
tested, settled  in  an  appropriate  proceeding  to  be  subsequently  taken.  {In 
re  Frederick  S.  Elrtland,  10  Blatch.  515.) 

If  the  attorney  of  the  mortgagee  appears  and  answers  the  petition,  the 
court  has  jurisdiction  to  direct  a  sale  oi  the  property  free  from  incumbrances. 
{In  re  Frederick  S.  Kirtland,  10  BUtch.  515.)* 

The  grant  of  jurisdiction  to  collect  the  assets  impliedly  confers  upon  the 
courts  of  bankruptcy,  the  right  to  adopt  such  form  of  proceeding  as  may  be 
necessary  and  appropriate  to  give  practical  efficiency  to  such  grant.  This  is 
a  universal  rule  of  construction,  and  without  such  a  rule,  many  rights  would 
go  unredressed ;  for  it  is  not  unusual  for  legislative  bodies  to  leave  with  the 
courts  the  power  to  devise  and  adopt  a  remedy  commensurate  with  the  exi- 
gencies of  the  case,  in  the  execution  of  the  authority  conferred ;  the  restric- 
tion being  that  they  must  not  be  such  as  are  in  violation  of  the  provisions 
of  the  fundamental  law,  or  in  derogation  of  the  constitutional  rights  of  the 
citizen.    {GoodaU  v.  TuUU,  7  B.  R.  193;  s.  o.  8  Biss.  219.) 

Jurisdictk>n  over  the  debtors  and  adverse  claimants  is  not  obtained  by 
the  bankruptcy  proceedings,  and  they  can  not  be  treated  as  parties  to  the 
proceedings  like  creditors.  The  power  to  collect  the  assets  is  therefore 
necessarily  an  additional  and  independent  authority.  {Goodally,  TvUle^t 
B.  R.  198;  s.  c.  8  Biss.  219.) 

The  fullest  and  most  comprehensive  authority  is  ^iven  to  the  district 
court  in  respect  to  all  matters  relating  to  a  proceeding  m  bankruptcy.  The 
power  is  in  its  nature  an  equity  power,  and  may  be  exercised  by  proceedings 
m  the  nature  of  equity  proceedings.  It  is  undoubtedly  the  object  and  policy 
of  the  bankrupt  act,  that  proceedings  under  it  shall  be  summary ;  that  matters 
shall  be  settled  as  speedily  as  possible.  In  no  other  way  can  the  bankrupt 
system  be  put  into  operation  without  interminable  doubts,  controversies,  em- 
Imrrassments,  and  diffioulties,  or  in  such  a  manner  as  to  achieve  the  true  end 
and  design  thereof.  Its  success  is  dependent  upon  the  national  machinery 
being  made  adequate  to  all  the  exigencies  of  the  act.  Prompt  and  ready 
action  can  be  safely  relied  on  where  the  whole  jurisdiction  is  confided  to  a 
single  court:  in  the  collection  of  assets;  in  the  ascertainment  and  liquidation 
of  liens  and  other  specific  claims  thereon ;  in  adjusting  the  various  priorities 
and  confiicting  interests;  in  marshaling  the  different  funds  and  assets:  in 
directing  the  sales  at  such  times  and  in  such  manner  as  shall  best  subserve 
the  interests  of  all  concerned;  in  presenting,  by  injunction  or  otherwise,  any 
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particular  creditor  or  person,  having  an  adverse  interest,  from  obtaining  an 
unjust  and  inequitable  preference  over  the  general  creditors  by  an  improper 
use  of  his  rights  or  remedies  in  the  State  tribunals;  and,  finally,  in  making 
a  due  distribution  of  the  assets,  and  bringing  to  a  close  within  a  reasonable 
time  the  whole  proceedings  in  bankruptcy.  {Bill  v.  Beckwith^  2  B.  R.  241; 
in  re  Wallace,  2B.  R.  184 ;  s.  c.  1  Deady,  433  ;  in  r«  Kerosene  Oil  Co.  2  B.  R. 
528 ;  s.  c.  3  Ben.  3d ;  s.  c.  2  L.  T.  B.  79 ;  in  re  J.  O.  Smith,  2  B.  R.  297 ;  in  re 
Marks,  2  B.  R.  675 ;  s.  c.  1  C.  L.  K.  245 ;  s.  c.  16  Pitts.  L.  J.  12 ;  in  re  People's 
Mail  Steamship  Co.  2  B.  R.  553  ;  s.  o.  3  Ben.  226 ;  in  re  Davidson,  2  B.  R.  114 ; 
8.  c.  2  Ben.  606 ;  in  re  Vogel,  2  B.  R.  427  ;  s.  c.  3  B.  R.  198;  s.  c.  7Blatch.  18; 
s.  c.  2  L.  T.  B.  154 ;  Foster  v.  Ames,  2  B.  R.  455 ;  s.  c.  Lowell,  313 ;  in  re 
Hunt,  2  B.  R.  589;  s.  c.  1  C.  L.  N.  169.) 

This  power  is  not  a  wanton  power.  It  is  not  a  power  to  order  this  or  that 
because  it  may.  It  is  a  judicial  discretion  to  be  carefully  exercised  in  view 
of  the  rights  of  all ;  to  be  exercised  so  far  as  may  be  in  accordance  with 
sound  precedent,  and  is  so  to  mold  itself  to,  and  meet  the  necessarily  new 
questions,  not  of  practice  alone,  but  of  right,  as  they  arise,  that  while,  on  the 
one  hand,  it  administers  the  law  in  the  true  intent  and  spirit  of  its  enact- 
ment, so  as  to  effectuate  the  really  equitable  and  beneficial  ends  it  seeks  to 
attain,  it  does  not,  on  the  other,  abrogate  those  useful  and  striking  analogies 
so  well  known  to  the  profession,  nor  those  rules  of  practice  and  judicial  pro- 
cedure now  so  interwoven  with  our  system  of  jurisprudence  as  to  have  be- 
come an  almost  inherent  and  essential  part  thereof.  Hence,  in  its  discretion, 
the  court  may  require  parties  to  resort  to  more  formal  proceedings,  where  no 
loss  or  detriment  will  be  occasioned  thereby.  {In  re  Hunt,  2  B.  R.  539 ;  s.  c. 
1  C.  L.  N.  169 ;  Bill  v.  Beckwith,  2  B.  R.  241.) 

Strangers  to  the  proceedings  in  bankruptcy,  not  served  with  process,  and 
who  have  not  voluntarily  appeared  and  become  parties  to  such  litigation, 
can  not  be  compelled  to  come  into  court,  imder  a  petition  for  a  rule  to  show 
cause.  (Smith  v.  Masony  6  B.  R.  1;  s.  c.  14  Wall,  419;  s.  c.  6  L.  T.  B.  7; 
Marshall  v.  Knox,  8  B.  R.  97 :    s.  c.  16  Wall.  551.) 

An  appearance  by  attorney  is  effective  to  give  jurisdiction  over  a  party, 
even  though  there  has  been  no  previous  service  of  process  upon  him.  The 
object  of  process  in  a  suit  in  personam  is  to  secure  the  appearance  of  the 
party,  and  his  general  appearance  waives  all  irregularities  in  the  service  of 
such  process,  and  confers  jurisdiction  so  far  as  the  person  is  concerned.  That 
jurisdiction,  when  once  thus  conferred,  can  not  be  withdrawn  by  the  act  of 
the  party  who  has  so  appeared,  without  the  consent  of  the  court  or  of  the 
prosecuting  party.  If  the  right  to  withdraw  depends  upon  questions  of  fact, 
the  court  will  pass  upon  the  existence  and  pertinence  of  the  facts,  and  allow 
or  refuse  the  withdrawal  on  previous  notice  to  the  prosecuting  party,  (/n  re 
Ulrich,  3  B.  R.  133;  s.  c.  3  Ben.  355.) 

When  property  is  sold  under  an  agreement  that  the  proceeds  shall  be 
brought  into  court,  they  are  paid  into  the  registry,  and  the  court  is  its  legal 
and  only  custodian.  The  fund  is  lodged  in  court  without  prejudice  to  the 
rights  of  any  of  the  parties,  and  it  is  an  essential  part  of  the  agreement  be- 
tween the  parties  in  legal  intendment  that  their  claims  shall  be  adjudicated 
by  the  court  according  to  the  law  and  usage  of  the  court  in  cases  of  deposits 
in  its  registry.  Either  party  can,  at  any  time,  by  petition  or  motion,  prefer 
his  claim  to  it,  whereupon  it  will  become  the  court's  duty,  causing  proper 
notice  to  be  given  to  whomsoever  it  may  deem  proper,  to  act  upon  such  peti- 
tion or  motion.  The  dismissal  of  it  will  not  necessarily  establish  the  title  of 
any  contesting  party.  The  court  may  well  adjudge  that  one  petitioner  has 
failed  to  establish  his  right,  and  dismiss  his  petition,  retaining  custody  of  the 
fund  until  some  other  petitioner,  it  may  be  a  second,  or  it  may  be  a  fiftieth 
shall  e.stablish  his  right  satisfactorily  to  the  court,  (in  re  Masterson,  4  B.  R. 
553.) 
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An  application  to  the  sammary  jurisdiction  of  the  court  to  be  exer- 
cised by  an  order  to  show  cause,  as  upon  a  motion,  is  not  a  suit,  and  can 
not  be  treated  as  a  suit.  (In  re  Edward  A.  Casey,  8  B.  R.  71 ;  s.  c.  10 
Biatch.  376.) 

The  objection  that  the  proceeding  should  be  by  a  bill  in  equity,  or  an 
action  at  law,  may  be  taken  at  the  bearing,  or  in  the  appellate  court.  (In  re 
Bonesteel,  3  B.  R.  517;  s.  c.  7  Biatch.  175;  in  re  Ballon,  3  B.  R.  717  ;  s.  c.  4 
Ben.  135;  contra,  in  re  Ulrich,  3  B.  R.  133;  s.  c.  3  Ben.  356.) 

The  petition  may  be  converted  into  a  bill  in  equity,  but  the  only  advan> 
tage  to  be  gained  by  so  doing  will  be  a  saving  of  the  service  of  a  new  sub- 
poena, as  the  answers  filed  and  the  testimony  taken,  if  any,  can  not  be  used, 
except  by  consent,  in  the  prosecution  of  the  suit  in  its  amended  form.  {In  re 
Kerosene  Oil  Co.  3  B.  R.  125;  s.  c.  6  Biatch.  521;  Barataw  v.  Peckham,  6  B. 
R.  72 ;  Starkweather  v  GJeteland  Ins.  Go.  4  B.  R.  341 ;  s.  c.  2  Abb.  C.  C.  67 ; 
in  re  H.  S.  Evans,  Lowell,  525.) 

When  a  party  has  made  a  mistake  in  selecting  his  remedy,  the  summary 
petition  ma;,  in  the  discretion  of  the  court,  be  dismissed  without  costs  to 
either  party,  with  leave  to  the  petitioner  to  pursue  the  appropriate  remedy. 
(In  re  Bonesteel,  3  B.  R.  517;  s.  c.  7  Biatch.  175;  in  re  Ballou,  SB.  R.  717; 
s.  c.  4  Ben.  135.) 

The  summary  jurisdiction  may  be  exercised  upon  the  ordinary  processes, 
orders  to  show  cause,  notices  of  motions,  &c.,  therein,  or  upon  petitions 
where  special  aid  or  relief  is  sought  in  any  matter  embraced  in  that  jurisdic- 
tion.    (In  re  Edward  A.  Casey,  8  B.  R.  71 ;  s.  c.  10  Biatch.  376.) 

A  party  seeking  relief  in  the  bankrupt  court  should  come  in  by  petition 
and  not  by  motion.  The  petitioner  should  sign  and  verify  the  petition. 
Coming  into  court  as  he  does,  in  an  original  manner,  seeking  affirmative  re- 
lief, and  not  brought  in  by  another  party,  he  must  come  in  in  person  in  the 
first  instance,  and  not  by  an  attorney.  (In  re  J.  O.  Smith,  2  B.  R.  297 ;  in 
re  Davidson,  2  B.  R  114 ;  s.  c.  2  Ben.  506 ;  in  re  Philo  R.  Sabin,  9  B.  R. 
883.) 

The  oath  to  a  petition  must  be  administered  by  the  same  officers  and  in 
the  same  manner  as  oaths  in  other  cases  to  be  used  in  the  courts  of  the  United 
Stotes.     {In  re  Philo  R.  Sabin,  9  B.  R.  383.) 

When  the  oath  is  administered  by  a  notary  public,  the  signature  and  no- 
tarial seal  of  the  notary  constitute  a  sufficient  authentication.  When  not  ac- 
companied by  such  seal,  the  signature  and  official  character  of  the  notary 
must  be  authenticated  in  the  usual  manner.  {In  re  Philo  R.  Sabin,  9  B.  R. 
383.) 

It  is  not  necessary  or  proper  that  resort  should  be  had  to  the  formal  and 
plenary  proceedings  common  to  suits  in  equity  in  the  circuit  court.  A  peti- 
tion stating  the  facts  relied  on  for  relief,  and  praying  for  the  order,  relief,  or 
proceeding  sought  for,  is  suflScient.  {In  re  Wallace,  2  B.  R.  134 ;  s.  c.  1 
Deady,  433 ;  in  re  J.  O.  Smith,  2  B.  R.  297.) 

When  the  district  court  has  jurisdiction  of  the  subject-matter  and  of  the 
question  at  issue,  and  both  parties  submit  themselves  to  its  exercise  and  in- 
voke it  in  the  form  of  a  summary  proceeding,  the  court  is  not  called  upon  to 
consider  whether  the  determination  of  the  question  should  have  been  sought 
by  a  summary  proceeding  or  by  a  proceeding  more  formally  commenced. 
{Sanuon  v.  Blahe,  0  B.  R.  410;  s.  c.  9  Biatch.  379.) 

If  the  adverse  party  goes  to  a  hearing  without  objecting  to  the  right  or 
interest  of  the  petitioner,  this  is  a  waiver  of  the  form  of  filing  a  new  peti- 
tion to  set  up  an  interest  subsequently  acquired.  {In  re  Robert  Morris, 
Crabbe,  70.) 
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A  summary  petition  is  not  like  a  suit  at  common  law  in  whicli  the  party 
must  have  his  right  of  action  when  he  commences  it.  If  he  subsequently 
acquires  an  interest,  be  may  file  a  new  petition.  (In  re  Robert  Morris, 
Crabbe,  70.) 

If  the  assi^ee  is  not  chargeable  with  a  personal  knowledge  of  the  sub- 
ject, his  omission  to  deny  an  averment  will  not  enable  the  petitioner  to  use  it 
as  if'  admitted.  (In  re  George  W.  Snow,  1  N.  Y.  Leg.  Obs.  364 ;  s.  c.  5  Law 
Rep.  869.) 

A  party  who  acquiesces  in  a  reference  to  an  auditor,  and  appears  before 
him  and  contests  the  claim,  waives  the  right  to  a  jury  trial.  (Kelly  v.  Smithy 
1  Blatch.  290.) 

If  the  district  judge  shall  be  satisfied,  in  conducting  such  a  proceeding, 
that  justice  will  be  subserved  by  a  jury  trial,  he  can  direct  the  issue  to  be  so 
tried.    (Jm  y,  Bechwiih,  2  B.  R.  241.) 

When  a  petition  is  filed  claiming  rent  for  possession  of  the  premises  by 
the  assignee  after  the  commencement  of  the  proceedings  in  bankruptcy,  a 
jury  trial  may  be  allowed.  (Buckner  v.  Jewell,  14  B.  R.  286 ;  e.  c.  8  C.  L.  N, 
380 ;  s.  c.  1  L.  L.  J.  176.) 

The  testimony  may  be  taken  are  tenus  at  the  hearing.  ( WUson  y.  Stoddird^ 
4  B.  R  254;  s.  c.  2  C.  L.  N.  161.) 

If  the  mortgagee  is  dead,  the  mortgagor  can  not  testify  in  favor  of  his 
assignee  in  a  proceeding  against  the  executors  of  the  mortgagee.  (BromUy  v. 
&mitk,  5  B.  R.  152;  s.  o.  2  Biss.  511.) 

The  declarations  of  the  bankrupt  in  aid  and  in  partial  execution  of  a 
transfer  which  is  impeached,  are  admissible  as  the  declarations  of  a  co-con- 
spirator and  as  a  part  of  the  res  gestae,  (Samson  v.  Blake,  6  B.  R.  410;  s.  c.  0 
Blatch.  879.) 

Even  in  a  formal  suit  id  equity  the  court  may  qualify  the  decree  so  that  it 
shall  not  operate  to  prevent  a  new  suit,  and  nothing  is  more  common  in  dis- 
posing of  motions  than  to  give  les^ve  to  renew  or  apply  upon  new  and  further 
evidence  for  additional  relief.  The  highly  equitable  and  remedial  powers 
conferred  upon  the  court  in  bankruptcy  are  not  less  free  from  restriction,  nor 
are  they  hampered  by  such  technical  rules  as  will  prevent  the  doing  of  w^hat 
is  just  and  for  the  protection  of  the  estate,  even  if  it  required  the  revocation 
of  an  order  once  made.  An  order  dismissing  a  petition  with  leave  to  renew 
the  application  upon  the  discovery  of  additional  facts,  is  not  final  and  con- 
clusive as  res  aajudicata.  (Samson  v.  Clarke^  6  B.  R.  403;  8.  c.  9  Blatch. 
872.) 

Where  property  has  been  delivered  to  the  plaintiff  in  a  replevin  suit 
brought  in  a  State  court,  and  has  been  subsequently  taken  from  the  posses- 
sion of  the  plaintiflf  by  the  marshal,  there  is  no  conflict  or  interference  on 
the  part  of  the  marshal  with  the  officers  of  the  State  court.  (In  re  David- 
son, 2  B.  R.  114;  s.  c.  2  Ben.  506.) 

Where  a  petition  assumes  the  form  of  a  regular  suit  pr  proceeding,  and 
testimony  is  introduced  as  upon  an  ordinary  trial,  a  docket  fee  of  twenty 
dollars  may  be  taxed  in  favor  of  the  attorney  for  the  assignee  when  the  peti- 
tion is  dismissed.    (In  re  Bank  of  Madison,  9  B.  R.  184;  s.  c.  6  Biss.  615.) 

Jurisdiction  of  State  Courts  over  Suits  by  Assignees. 

The  jurisdiction  of  the  district  court  is  not  exclusive  over  the  entire  ex- 
ecution of  the  law.    (Lucas  v.  Morris^  1  Paine,  896.) 

Congress  has  no  right  to  require  that  the  State  courts  shall  entertain  suits 
for  the  purpose  of  carrying  out  the  provisions  of  the  bankrupt  law.    The 
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States  in  providiDg  their  own  judicial  tribunals  haye  a  right  to  limit,  control 
and  restrict  their  judicial  functions  and  jurisdiction  according  to  their  own 
mere  pleasure.  {Mitchell  v.  Manuf.  Co,  2  Story,  648;  Buckingham  v.  McLean^ 
8  McLean,  185 ;  &  c.  13  How.  151.) 

An  assignee  under  the  bankrupt  law  of  the  United  States  may  sue  in  his 
own  name  in  the  State  courts  to  enforce  the  rights  of  property  vested  in  him 
by  the  assignment  in  bankruptcy,  and  the  courts  of  the  United  States  liave 
not  exclusive  jurisdiction  of  such  actions.  (Stevens  v.  Mechanics*  Savings 
Bank,  101  Mass.  109 ;  Peiper  v.  Harmer,  5  B.  R.  252;  s.  c.  8  Phila.  100 ;  s.  c. 
4  L.  T.  B.  [C.  R.]  16&;  Boone  y.  Hall,  7  Bush,  66;  State  y.  Trustees,  5  B.  R. 
466 ;  in  re  Central  Bank,  6  B.  R.  207 ;  Cogdell  v.  Exum,  10  B.  R.  327 ;  s.  c. 
69  N.  C.  464;  Hoover  v.  Bobinson,  3  Neb.  437;  Mitchell  v.  Manuf.  Co.  2  Story, 
648;  Hastings  Y.  FotcJer,  2  Ind.  216;  Ward  v.  Jenkins,  51  Mass.  583;  BusseU 
y.  Owen,  61  Mo.  185  ;  contra,  Frost  v.  Hotchkiss,  14  B.  R.  443.) 

In  an  action  brought  by  an  assignee,  the  defendant  may  deny  the  jurisdic- 
tion of  the  district  court  over  the  bankrupt  in  the  proceedings  in  which  the 
assignee  was  appointed.     (Stuart  y.  Aumtceller,  8B.  R.  541.) 

The  State  courts  haye  jurisdiction  of  questions  arising  between  persons 
within  their  jurisdiction,  whether  they  arise  under  the  laws  of  any  other  State 
or  any  foreign  nation.  If  they  arise  under  the  law  of  the  United  States,  they 
haye  the  same  jurisdiction,  unless  deprived  of  it  by  some  competent  authority. 
The  fact  that  the  Federal  courts  may  have  jurisdiction  of  the  same  question, 
does  not  deprive  the  State  courts  of  jurisdiction.  The  Federal  and  State 
courts  may  and  do  have  concurrent  jurisdiction  of  various  questions.  When, 
however,  the  right  of  action  is  created  by  an  act  of  Congress,  it  being  a  matter 
within  the  power  conferred  upon  the  Federal  government,  Congress  may  pre- 
scribe, in  the  exercise  of  its  rightful  powers,  the  manner  and  the  tribunal  in 
which  alone  that  right  may  be  enforced.  Congress  may  confer  exclusive 
jurisdiction  in  those  cases  upon  the  Federal  courts ;  but  when  it  does  not 
prescribe  the  tribunal  in  which  alone  they  are  to  be  prosecuted,  the  Federal 
and  Stite  courts  have  concurrent  jurisdiction  over  them.  The  fact  that 
Compress  confers  jurisdiction  upon  the  Federal  courts,  is  no  evidence  that 
Congress  intended  to  clothe .  them  with  exclusive  jurisdiction,  because  they 
have  no  jurisdiction  except  such  as  is  conferred  upon  them  by  Congress. 
(Cook  V.  Whipple,  9  B.  R.  155 ;  s.  c.  55  N.  Y.  150 ;  Gilbert  v.  Priest,  8  B.  R. 
159;  8.,c.  63  Barb.  339;  s.  c.  65  Barb.  444;  s.  c.  14  Abb.  Pr.  [N.  S.]  165; 
Gilbprt  v.  Crfttof'trd,  46  How.  Pr  222 ;  Jordan  v.  Downey,  12  B.  R.  427 ;  s.  c. 
40  Md.  401 ;  Lewis  y.  Sloan,  68  N.  C.  557 ;  Damhmann  y.  White,  12  B.  R.  438 ; 
8.  c.  48  Cal.  439 ;  Kemmerer  v.  Tool,  12  B.  R.  334 ;  s.  c.  78  Penn.  147 ;  Otis  v. 
Hailey,  1 12  Mass.  100 ;  Bison  v.  Powell,  28  Ark.  427 ;  contra,  Voorhees  v. 
Frishie,  8  B.  R  152;  s.  c.  25  Mich.  476;  s.  c.  6  L  T.  B.  85;  Brigham  v. 
Claflin,  7  B.  R.  412;  s.  c.  31  Wis.  607 ;  Fenlon  y.  Lonergan,  29  Penn.  471.) 

If  the  State  courts  have  jurisdiction,  it  is  not  in  their  discretion  whether 
or  not  to  exercise  it  It  is  their  duty  to  do  so  when  called  upon  in  the  mode 
prescribed  by  law.     (Cook  y.  Whipple,  9  B.  R.  155;  s.  o.  55  N.  Y.  150  ) 

If  Congress  had  intended  by  this  section  of  the  act  to  make  the  jurisdic- 
tion of  the  district  courts  exclu3iye  in  the  collection  of  assets,  and  to  deprive 
all  other  courts  of  jurisdiction  over  any  actioir  by  or  against  assignees  in 
bankruptcy,  it  would  have  been  as  easy  as  it  would  have  beeu  natural  to 
employ  laogUHge  to  express  this  purpDse.  But  it  will  be  observed  that  the 
word  exclusive,  as  descriptive  of  the  jurisdiction,  is  not  only  not  used,  but 
seems  to  have  been  carefully  avoided.  (Payson  v.  Dietz,  8  B.  R.  193 ;  s.  c.  2 
Dillon,  504.) 

A  bankrupt  is  not  a  necessary  party  to  a  suit  brought  to  enjoin  a  judg- 
ment fraudulently  recovered  by  nim.     (  Weakly  v.  MUler,  1  Tenn.  Ch.  523, 

The  assigaee  can  properly  institute  a  suit  in  a  State  court  only  under  the 

22 
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direction  of  the  district  court.     {Chemung  Canal  Baiih  v.  Judwn^  8  N.  Y. 
254,) 

The  jurisdiction  of  the  circuit  and  district  courts  over  controversies  with 
It  debtor  of  the  bankrupt  or  a  person  who  disputes  the  right  to  real  or  per- 
sonal property  with  him,  is  concurrent  with  and  does  not  divest  that  of  the 
State  courts.  (EyaUr  v.  Gr/ff,  13  B.  R.  546 ;  s.  c.  1  Otto,  521 ;  vide  in  re  Geo. 
W.  Anderson,  9  B.  R.  360.) 

A  person  whose  property  has  been  seized  under  a  warrant,  may  sue  the 
marshal  in  a  State  court.  {Marsh  v.  Arm^trong^  11  B.  R.  125;  s.  c  20 
Minn.  81 ;  in  re  Isaac  Marks,  2  B.  R.  575 ;  s.  c.  1  C.  L.  N.  245 ;  s.  c.  16  Pitts. 
L.  J.  12.) 

Whenever  State  courts  have  jurisdiction  over  controversies  between  the 
assignee  and  third  parties,  the  circuit  courts  have  it  independent  of  the  bank- 
rupt  law  if  the  proper  citizenship  of  the  parties  exist.  {Burbank  v.  Bigelaw^ 
14  B.  R.  445.) 

An  assignee  who  is  a  citizen  of  one  State  may  maintain  an  action  in  the 
circuit  court  of  another  State  against  a  party  who  is  a  citizen  of  that  State, 
to  enforce  a  right  which  may  be  enforced  at  common  law  or  in  equity.  The 
jurisdiction  is  conferred  by  the  judiciary  act,  and  is  not  taken  away  by  mere 
affirmative  legislation  conferring  like  jurisdiction  upon  another  court.  The 
mere  grant  of  jurisdiction  to  a  particular  court  has  never  been  held  to  oust 
any  other  court  of  the  powers  which  it  before  possessed.  {Payaon  v.  Dietz^  8 
B.  R.  193;  s.  c.  2  Dillon,  504;  Spaulding  y.  McQovern,  10  B.  R.  188;  Bur- 
bank  V.  Bigdow,  14  B.  R  445 ;  Post  v.  Bouse,  1  W.  N.  89.) 

If  an  assignee  appears  in  a  State  court  in  an  action  brought  to  enforce  a 
lien  against  the  bankrupt's  estate,  execution  may  be  stayed  in  order  to  give  the 
parties  an  opportunity  to  apply  to  the  district  court.  {Bowe  v.  Page,  13  B. 
R.  366 ;  8.  c.  64  N.  H.  190.) 

Sec.  4973. — The  district  courts  shall  be  always  open  for  the 
transaction  of  business  in  the  exercise  of  their  jurisdiction  as  courts 
of  bankruptcy ;  and  their  powers  and  jurisdiction  as  such  courts 
shall  be  exercised  as  well  in  vacation  as  in  term  time ;  and  a  judge 
sitting  at  chambers  shall  have  the  same  powers  and  jurisdiTJtion, 
including  the  powci*  of  keeping  order  and  of  punishing  any  con- 
tempt of  his  authority,  as  when  sitting  in  court. 

A  proceeding  in  bankruptcy  from  tlie  time  of  its  commencement  until  the 
final  settlement  of  the  estate  is  but  one  svdt.  {Sandusky  v.  First  NatH  Bank^ 
12  B.  R.  176;  in  re  York  &  Hoover,  4  B.  R.  479;  b.  c.  1  Abb.  C.  C.  503;  s.  c. 
1  L.  T.  B.  290 ;  Alabama  B.  B,  Co,  v.  Jones^  5  B.  R.  97.) 

The  district  court,  for  all  the  purposes  of  its  bankruptcy  jurisdiction,  is 
always  open.  It  has  no  separate  terms.  The  statute  provides  that  ^^  the 
courts  shall  be  always  open  for  the  transaction  of  business,"  so  that  from  the 
beginning  of  a  proceeding  in  bankruptcy  to  its  termination  there  is  but  one 
term.  {Sandusky  v.  Nafl  Bank,  12  B.  R.  176 ;  Ah.  &  Chat.  B.  R  Co,  v. 
Janes,  7  B.  R.  145.) 

Its  proceedings  in  any  pending  suit  are  at  all  times  open  for  re-examina- 
tion upon  application  therefor  in  an  appropriate  form.  Any  order  made  in 
the  progress  of  the  cause  may  be  subsequently  set  aside  and  vacated  upon 
proper  showing  made,  provided  rights  have  not  become  vested  under  it 
which  will  be  disturbed  by  its  vacation.  Application  for  such  re-examina- 
tion may  be  made  by  motion  or  petition,  according  to  the  circumstances  of 
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the  case.     Such  a  motion  or  petition  will  not  have  the  effect  of  a  new  suit, 
but  of  a  proceeding  in  the  old  one.     {Sandusky  y.  NatH  Bariky  12  B.  R.  176.) 

Every  court  has  power  to  alter  and  amend  its  records  so  as  to  conform  to 
the  truth  during  the  term  to  which  the  record  relates.  During  the  pendency 
of  proceedings  in  a  particular  case,  the  court,  upon  the  representation  of  the 
clerK  that  he  had  omitted  to  file-mark  a  particular  paper,  or  had  filed  it  of  a 
wrong  date,  and  upon  being  satisfied  of  the  truth  of  the  representation,  may 
order  him  to  file  the  paper  as  of  the  date  when  lodged  in  his  ofiice.  {Ala.  d 
Chat,  i?.  i?.  C^.  V.  Jon€8,  7  B.  R.  145.) 

The  bankrupt  court  may  be  a  movable  court.  It  is  said  the  clerk^s  office 
and  the  clerk  follow  the  court,  but  for  the  transaction  of  other  than  bank- 
ruptcy business,  the  clerk^s  office  is  stationary  at  the  place  designated  by  law. 
But  the  holding  of  court  necessitates  the  filing  of  papers  and  the  issue  of 
process.  The  one  can  make  little  progress  without  the  other.  Hence  it  ap- 
pears that  Confess  contemplated  the  necessity  of  filing  papers  otherwise 
than  by  delivering  them  to  the  clerk  at  his  stationary  office,  although  it  pro- 
vided that  such  office  should  be  their  final  place  of  custody.  A  petition  pre- 
sented to  the  judge  at  chambers,  and  acted  upon  by  him,  will  be  deemed  to 
be  filed  on  the  day  of  its  presentation,  although  not  actually  deposited  in  the 
clerk^s  office  until  a  subsequent  day.     {Frank  v.  Houston,  9  Kans.  406.) 

District  courts,  in  the  exercise  of  their  exclusive  original  jurisdiction,  may 
act  in  administrative  matters,  or  matters  of  mere  discretion,  as  well  in  vaca- 
tion as  in  term  time,  and  a  judge  sitting  at  chambers  in  such  matters  has  the 
-same  power  and  jurisdiction  as  when  sitting  in  court.  {Shearman  v.  Bing- 
ham,  6  B.  R.  84 ;  s.  c.  7  B.  R,  490 ;  s.  c.  3  C.  L.  N.  258 ;  GoodaU  v.  TuUle,  7 
B.  R.  193 ;  s.  c.  3  Biss.  219.) 

Actions  at  law  or  suits  in  equity  can  not  be  heard  and  determined  by  the 
district  court  at  chambers,  or  in  vacation.  {Sheaitnan  v.  Bingham,  5  B.  R. 
84  ;  8.  c.  7  B.  R  490  ;  s.  c.  8  C.  L.  N,  258.) 

Sec.  4974. — A  district  court  may  sit  for  the  transaction  of 
business  in  bankruptcy,  at  any  place  within  the  district,  of  which 
place  and  of  the  time  of  commencing  session  the  court  shall  have 
^iven  notice,  as  well  as  at  the  places  designated  by  law  for  hold- 
ing sessions  of  such  court. 

Sec.  4975. — The  district  courts  as  courts  of  bankruptcy  shall 
have  full  authority  to  compel  obedience  to  all  orders  and  decrees 
passed  by  them  in  bankruptcy,  by  process  of  contempt  and  other 
remedial  process,  to  the  same  extent  that  the  circuit  courts  now 
have  in  any  suit  pending  therein  in  equity. 

The  proceedings  to  punish  a  party  for  contempt  in  violating  an  injunction 
issued  in  a  case  of  involuntary  bankruptcy  must  be  separate  and  distinct 
from  those  against  the  bankrupt.  {Creditors  v.  Cozzens  &  Hall  et  aL  3  B.  K. 
281 ;  8.  c.  2  W.  J.  349 ;  s.  c.  16  Pitts.  L.  J.  236.) 

Where  a  firm  is  enjoined,  one  partner  will  not  be  liable  to  punishment  for 
a  violation  of  the  injunction  by  his  copartner.  {In  re  South  Side  R.  R.  Co. 
10  B.  R.  274 ;  s.  c.  7  Ben.  891.) 

When  the  action  does  not  tend  to  enforce  any  demand  against  the  bank- 
rupt, nor  deprive  the  assignee  of  any  property  or  right,  there  is  no  contempt. 
{In  re  Hirsch,  2  B.  R.  3;  s.  c.  2  Ben.  493 ;  8.  c.  1  L.  T.  B.  92.) 

It  is  not  a  sufficient  justification  for  the  violation  of  an  injunction  that  the 
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party  was  acting  ander  ^fi.fa,  issued  upon  a  judgment  rendered  in  a  State 
court.  {In  re  R.  Atkinson,  7  B.  R.  148;  s.  o.  6  L.  T.  B.  820 ;  s.  c.  4  C.  L.  N. 
859;  8.  o.  19  Pitts.  L.  J.  188.) 

Seo.  4976. — In  case  of  a  vacancy  in  the  office  of  district  iiidge 
in  any  district,  or  in  case  any  district  judge  shall,  from  sickness, 
absence,  or  other  disability,  be  unable  to  act,  the  circuit  judge  of 
the  circuit  in  which  such  district  is  included  may  make,  during 
such  disability  or  vacancy,  all  necessary  rules  and  orders  prepara- 
tory to  the  final  hearing  of  all  causes  in  bankruptcy,  and  canse  the 
same  to  be  entered  or  issued,  as  the  case  may  require,  by  the  clerk 
of  the  district  court. 

Seo.  4977. — The  same  jurisdiction,  power,  and  authority  which 
are  hereby  conferred  upon  the  district  courts  in  cases  in  bank- 
ruptcy are  also  conferred  upon  the  supreme  court  of  the  District 
of  Columbia,  when  the  bankrupt  rcsioes  in  that  District. 

Sec.  4978. — The  same  jurisdiction,  power,  and  authority  which 
are  hereby  conferred  upon  the  district  courts  in  cases  in  bank- 
ruptcy are  also  conferred  upon  the*  district  courts  of  the  several 
Territories,!  subject  to  the  general  superintendence  and  jurisdic- 
tion conferred  upon  circuit  courts  by  section  four  thousand  nine 
hundred  and  eighty-six  [two],  when  the  bankrupt  resides  in 
either  of  the  Territories.  This  jurisdiction  may  be  exercised,  upon 
petitions  regularly  filed  in  sucli  courts,  by  either  of  the  justices 
thereof  while  holding  the  district  court  in  the  district  in  which  the 
petitioner  or  the  alleged  bankrupt  resides. 

Seo.  4978  a  (Act  of  April*  14,  1876,  §  1).—Be  it  enacted  by 
the  Senate  and  Uo^iee  of  Representaii'oee  of  the  United  States  of 
America  in  Congress  assembled^  That  in  all  cases  in  bankruptcy 
commenced  in  the  supreme  courts  of  any  of  the  Territories  of 
the  United  States  prior  to  the  twenty-second  day  of  June,  Anno 
Domini  eighteen  nundred  and  seventy-four,  and  now  undeter- 
mined therein,  the  clerks  of  the  said  several  courts  shall  imme- 
diately transmit  to  the  clerks  of  the  district  courts  of  the  several 
districts  of  said  Territories,  all  the  papers  in,  and  a  certified  tran- 
script of,  all  the  proceedings  had  in  each  of  said  cases;  and  the 
said  clerks  of  tlie  district  courts  shall  immediately  file  the  said 
papers  and  transcripts  as  papers  and  transcripts  in  the  said  dis- 
trict courts. 

Sec.  4978  b  (Act  of  April  14,  1870,  §  2).— That  the  clerks  of 
the  said  several  supreme  courts  shall  transmit  the  papei*s  and 
transcripts  provided  for  in  section  one  of  this  act,  in  each  case, 
to  the  clerfe  of  the  district  court  of  the  district  wherein  the 
bankrupt  or  bankrupts,  or  some  one  of  them,  resided  at  the  time 

♦So  amended  by  act  of  22  June,  1874,  §  16. 
t  So  amended  by  act  of  22  June.  1874,  §  16. 


§  4979.]  NOTES  OF  DECISIONS.  341 

of  the  filing  of  the  petition  in  bankruptcy  in  said  case ;  and  as 
soon  as  the  said  papers  and  transcript  in  any  case  shall  liave 
been  transmitted  and  tiled,  as  herein  provided,  the  district  court 
in  which  the  same  shall  have  been  so  tiled  shall  have  jurisdic- 
tion of  the  said  case,  to  hear  and  determine  all  questions  aris- 
ing therein,  and  to  finally  adjudicate  and  determine  the  same  in 
all  respects  as  contemplated  in  other  bankruptcy  cases  by  the  act 
entitled  ''  An  act  to  establish  a  uniform  system  of  bankruptcy 
throughout  the  United  States,"  and  approved  March  second, 
eighteen  hundred  and  sixty-seven,  and  amendments  thereto. 

Sec.  4979. — The  several  circuit  courts  shall  have,  within  each 
district,  concurrent  jurisdiction  with  the  district  court  of*  any 
district,  whether  the  powers  and  jurisdiction  of  a  circuit  court 
have  been  conferred  on  such  district  court  or  not,  of  all  suits  at  law 
or  in  equity  brought  by  an  assignee  in  bankruptcy  against  any 
person  claiming  an  adverse  interest,  f  or  owing  any  debt  to  such 
bankrupt,  or  by  any  sucli  person  against  an  assignee,  touching 
any  property  or  rights  of  the  bankrupt,  transferable  to  or  vested 
in  such  assignee. 

€on§truction. 

No  jarisdiction  of  cases  at  law  or  in  eqaity  relating  to  the  estate,  rights* 
o^  liabilities  of  the  bankrupt  is  expressly  given  to  the  district  court  else" 
Where  than  by  this  clause,  though  the  jurisdiction  may  be  well  enough  held 
to  be  included  in  the  general  grant  of  section  4972.  (In  re  Alexander,  8  B. 
R.  29 ;  s.  0.  Chase,  295 ;  s.  c.  2  L.  T.  B.  81 ;  in  re  William  Christy,  3  How. 
292.) 

Independent  of  the  bankrupt  act  the  district  courts  possess  no  equity 
jurisdiction  whatever.  Whatever  jurisdiction  they  possess  in  that  behalf  is 
wholly  derived  from  the  bankrupt  act  now  in  force.  {Moi'gan  v.  ThomhiU^  5 
B.  R.  1 ;  8.  c.  11  Wall  65;  in  re  William  Christy,  3  How.  292.) 

■  The  jurisdiction  of  the  district  court  over  suits  at  law  or  in  equity  is  con- 
ferred by  the  general  grant  of  power  to  collect  all  the  assets  of  the  bank- 
rupt. (Goodall  V.  Tiittle,  7  B.  R.  193;  s.  c.  3  Bisa.  219 ;  Shearman  v.  Bing- 
ham, 5  B.  R.  34;  B.  o.  7  B.  R.  490;  s.  c.  3  C.  L.  N.  258) 

Congiess  in  framing  the  bankrupt  law  intended  to  provide  Federal  instru- 
mentalities for  its  complete  execution,  and  such  as  are  sufficient  to  carry  it 
into  full  effect.  Jurisdiction  over  an  action  brought  by  an  assignee  to  col- 
lect a  debt  due  to  the  estate  is  not  limited  to  the  district  court  where  the 
proceedings  in  bankruptcy  are  pending,  but  is  conferred  upon  all  the  district 
courts.  Shearman  v.  Bingham,  5  6.  R.  34 ;  s.  c.  7  B.  R.  490 ;  s.  c.  7  C.  L.  N. 
258;  Ooodally,  Tuttle,  7  B.  R.  193;  s.  c.  3  Biss.  219;  Lathrop  v.  Drake,  13 
i3.  R.  472;  s.  o.  1  Otto,  616;  contra^  in  re  Richardson  et  al,  2  B.  R.  202;  s.  c. 
2  Ben.  517;  s.  c.  2  L.  T.  B.  20;  Marhson  v.  Henney^  4  B.  R.  510;  B.  c.  1  Dil- 
lon, 497;  Jobbins  v.  MorUague^  6  B.  R.  509;  Lamb  v.  Damron,  7  B.  R  509; 
s.  c-  6  C.  L.  N.  290.) 

Controversies,  in  order  that  they  may  be  cognizable  under  this  clause^ 
upon  the  ground  of  an  adverse   interest,  either  in  the  circuit  or  district 

*  So  amended  by  act  of  22  June,  1874,  §  3. 
+  So  amended  by  act  of  22  June,  1874,  §  3. 
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court,  must  have  respect  to  some  property  or  rights  of  the  bankropt^  trans- 
ferable to  or  vested  in  the  assignee ;  and  the  suit,  whether  it  be  a  suit  at  law 
or  in  equity,  must  be  in  the  name  of  one  of  the  two  parties  described  in  this 
clause,  and  against  the  other.  All  three  of  these  conditions  must  concur  to 
give  the  jurisdiction.  The  jurisdiction  conferred  by  this  clause  is  othe~  and 
different  from  the  special  jurisdiction  and  superintendence  described  in  sec- 
tion 4986.  {Morgan  v.  ThomhtU,  5  B.  R.  1;  s.  c.  11  Wall  65;  Knight  t. 
Cheney,  5  B.  R.  305 ;  s.  c.  2  L.  T.  B.  205;  Woods  v.  Forsyth,  2  W.  J.  348;  s. 
c.  16  Pitts.  L.  J.  234;  Bachman  v.  Packard,  7  B.  R.  353;  e.  c.  2  Saw.  264;  in 
re  Alexander,  8  B.  R.  29  ;  s.  c.  Chase,  295  ;  8.  c.  2  L.  T.  B.  81.) 

The  term  interest,  as  used  in  this  section,  signifies  an  estate,  share  or  part,, 
and  a  suit  to  be  maintained  in  the  circait  court  by  or  against  an  assignee 
must  be  concerning  some  property  or  right  of  property  derived  from  the 
bankrupt,  and  in  which  it  must  appear  that  one  party  or  the  other  claims  an 
interest  adversely  to— that  is,  against — the  other.  {Bachman  v.  Packard,  7  B. 
R.  363;  s.  o.  2  Saw.  264.) 

A  claim  of  a  lien  and  to  possession  by  way  of  pledge  under  the  lien  is 
adverse  to  the  assignee.  The'  claim  to  the  right  of  possession  may  be  just 
as  absolute  and  just  as  essential  to  the  interest  of  the  claimant  as  the  right 
of  property  in  the  thing  itself,  and  is  in  fact  a  species  of  property  in  the 
thing  just  as  much  the  subject  of  litigation  as  the  thing  itself.  {MarshaU  v. 
Knox,  8  B.  R.  97;  s.  c.  16  Wall.  561.) 

Where  a  party  claims  a  right  to  part  of  the  proceeds  of  a  judgment,  and 
the  assignee  denies  this  claim,  this  is  a  controversy  over  which  the  circuit 
court  has  jurisdiction  under  the  bankrupt  law.  {Burbanh  v.  Bigelow,  14 
B.  R.  445.) 

The  jurisdiction  over  controversies  between  an  assignee  and  adverse  claim- 
ants may  be  exercised  by  any  circuit  court  having  jurisdiction  of  the  par- 
ties, and  is  not  confined  to  the  circuit  court  of  the  district  in  which  the 
decree  of  bankruptcy  was  made.  {Bvrbank  v.  Bigeloto,  14  B.  R.  445 ;  Lathrop 
V.  Drake,  13  B.  R.  472  ;  s.  c.  30  Leg.  Int.  141 ;  s.  c.  1  Otto,  516.) 

The  United  States  may  file  a  bill  in  the  circuit  court  to  obtain  payment 
out  of  a  trust  fund  held  by  a  trustee  appointed  in  proceedings  in  bankruptcy. 
(Leais  v.  U.  8.  13  B.  R.  33 ;  s.  c.  14  B.  R.  64;  s.  c.  2  W.  N.  31 ;  s.  c.  32  Leg. 
Int.  371.) 

The  circuit  court  has  no  jurisdiction  of  a  bill  in  equity  filed  by  a  creditor 
before  the  appointment  of  an  assignee  to  restrain  a  mortgagee  from  dispofiing 
of  the  goods  of  the  bankrupt  covered  by  the  mortgage.  (Jonnsonr,  Price,  13  B. 
R.  523 ;  contra,  Irving  v.  Hughes,  2  B.  R.  62  ;  s.  c.  7  A.  L.  Reg.  209.) 

The  circuit  court  may  entertain  a  bill  brought  to  obtain  an  injunction 
against  parties  who  are  interfering,  with  the  bankrupt's  estate  under  a  claim 
adverse  to  that  of  the  assignee.  {Foster  v.  Ames,  2  B.  Rt  455 ;  s.  c.  Lowell, 
313.) 

The  circuit  court  has  jurisdiction  of  an  action  to  collect  a  debt  due  to  the 
bankrupt  (Mitchell  v.  Mannf.  Co.  2  Story,  648;  Pritchard  v.  Chandler,  2 
Curt.  488;  McLean  v.  Lafayette  Bank,  3  McLean,  185;  Allen  v.  Binswanger, 
2  Cent.  L.  J.  724 ;  contra,  Bachman  v.  Packard,  7  B.  R.  353;  s.  c.  2  Saw.  264.) 

In  all  cases  where  an  assignee  may  pursue  the  remedies  provided  by  this 
section,  a  fair  interpretation  requires  that  he  shall  do  so.  He  can  not  adopt 
another  remedy,  as,  for  instance,  summary  proceedings.  {Smith  v.  Mason,  6 
B.  R.  1 ;  s.  c.  14  Wall.  419 ;  s.  c.  5  L.  T.  B.  7 ;  Knight  v.  Cheney,  6  B.  R.  805 ;. 
s.  c.  2  L.  T.  B.  205 ;  in  re  Kerosene  Oil  Co.  3  B.  R.  125  ;  s.  c.  6  Blatch.  621 ; 
in  re  Bonesteel,  3  B.  R.  517 ;  s.  c.  7  Blatch.  175;  in  re  Ballon,  3  B.  R.  717 ; 
s.  c.  4  Ben.  135  ;  in  re  Masterson,  4  B.  R.  553 ;  contra,  in  re  Norris,  4  B.  R. 
85 ;  8.  c.  1  Abb.  C.  C.  614 ;  s.  c.  1  L.  T.  B.  227.) 
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A  State  can  not  bring  a  suit  in  the  circuit  court.  {State  v.  Trustees.  5  B. 
R.  468.) 

Subpcena. 

The  conferring  of  the  jurisdiction  on  the  two  courts  concurrently  by  this 
section,  in  the  same  terms,  indicates  plainly  that  one  of  them  can  not  exer- 
cise such  jurisdiction  to  an  extent  or  in  a  manner  different  from  the  other. 
The  junsdiction  conferred  on  both  courts  is  a  regular  jurisdiction  between 
party  and  party,  of  the  same  character  as  that  conferred  on  the  circuit  courts 
by  section  629,  and  is  to  be  pursued  as  to  forms  and  modes  of  process  under 
the  same  rules  which  obtain  as  to  suits  brought  in  the  circuit  court  in  pur- 
suance of  that  section.  There  is  nothing  in  the  bankrupt  act  indicating  an 
intention  on  the  part  of  Congress  that  process  in  the  suits  specified  in  this 
section  shall  be  served  or  made  effective  in  any  different  manner  from  that 
required  in  suits  brought  in  a  circuit  court  under  the  jurisdiction  in  **  suits  of 
a  civil  nature  at  common  law  or  in  equity,"  conferred  on  such  court  by  sec- 
tion 629.  There  is  nothing  in  the  acts  of  Congress,  or  in  the  rules  in  bank- 
ruptcy, or  in  the  rules  in  equity  prescribed  by  the  supreme  court  which  au- 
thorizes a  marshal  to  serve  a  subpoena  to  appear  and  answer  in  an  equity  suit 
at  a  place  outside  of  the  territorial  limits  of  the  district  for  which  he  is 
appointed.  (Johbins  v.  Montague,  6  B.  K.  117;  s.  c.  5  Ben.  422;  Paine  v. 
CaldwtU,  6  B.  R.  558;  8.  c.  29  Leg.  Int.  284;  Lewis  v.  Gibson,  32  Leg.  Int. 
22.) 

Rule  thirteen  in  equity  does  not  permit  the  service  to  be  made  by  leaving 
the  subpoena  at  the  last  place  of  abode  or  at  the  last  usual  place  of  abode, 
but  the  subpoena  is  to  be  lelt  at  the  existing  present  dwelling-house  or  the 
existing  present  usual  customary  place  of  abode.  Although  the  party  may 
have  fled  from  the  jurisdiction  of  the  court  to  avoid  the  consequences  of 
frauds  committed  by  him  on  the  creditors,  yet  the  district  court  does  not  ac- 
quire jurisdiction  over  him  by  means  of  a  subpoena  left  at  a  place  which  is 
not  his  actual  abode,  though  it  may  be  his  last  place  of  abode.  (Hyslop  v. 
Ifoppock,  6  B.  R.  552 ;  s.  c.  5  Ben.  447.) 

The  whole  subject  of  the  service  of  a  subpoena  in  a  suit  in  equity  is  reg- 
ulated by  act  of  Congress  and  by  the  rules  in  equity  established  by  the  Su- 
preme Court.  If  a  party  is  not  an  inhabitant  of  the  district,  and  is  not 
found  within  the  district,  the  district  court  can  not  obtain  jurisdiction  over 
his  person  by  any  service  of  process  made  otherwise  than  in  accordance  with 
rule  thirteen  in  equity.  No  order  can  be  passed  for  the  service  of  process  by 
publication,  or  by  a  substituted  service  on  a  receiver  of  rents.  (Hyslop  v. 
HoppocJc^  6  B.  R.  557;  s.  c.  5  Ben.  538.) 

ThcT  recovery  of  an  inequitable  judgment  in  the  State  court  by  a  citizen 
of  another  State  does  not  confer  jurisdiction  over  him  upon  the  Federal 
courts  of  the  district  where  the  judgment  is  recovered,  with  authority  to 
sustain  a  bill  in  equity  against  him  by  service  of  a  subpoena  upon  the  attor- 
ney who  acted  for  him  in  obtaining  the  judgment.  {Paine  v.  Caldwell,  6  B. 
R.  558;  8.  c.  29  Leg.  Int.  284.) 

Where  a  new  term  of  the  district  court  in  equity  is  held  on  the  first 
Tuesday  of  each  month,  a  subpoeua  may  be  made  returnable  on  the  fiist  Tues- 
day instead  of  the  first  Monday  of  the  month.  {Hydop  v.  Hoppock,  6  B.  R. 
652 ;  8.  c.  5  Ben.  447.) 

Where  the  defendants  in  a  bill  for  an  injunction  reside  in  different  dis- 
tricts in  the  same  State  they  may  be  served  with  process  (§  740)  in  their  re- 
spective districts.     {Babbitt  v.  Burgess,  7  B.  R.  561 ;  s.  c.  2  Dillon,  169.) 
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Actions  at  Eait. 

Parties  seeking  redress  in  the  district  court  in  matters  relating  to  bank- 
ruptcy, have  used  the  following  remedies,  to  wit : 

Repleyin :  brought  by  an  assignee  against  a  sheriff  to  recover  property 
held  under  executions  issued  upon  judgments  obtained  contrary  to  the  bank- 
rupt act.  {Haughey  y.  Alhin  et  ah  2  B.  R.  899 ;  s.  c.  2  Bond,  244 ;  a.  c.  2  L. 
T.  B.  47.) 

Trover  ;  brought  by  an  a8si«nee  to  recover  the  value  of  property  trans- 
ferred by  the  bankrupt  to  a  creditor  contrary  to  the  bankrupt  act.  (Faster 
v.  HacUey  <&  Sons,  2  B.  R.  406;  s.  c.  2  L.  T.  B.  8;  s.  c.  1  C.  L.N.  137;  ^'ads- 
worth  V.  Tyler,  2  B.  R.  816;  s.  c.  2  L.  T.  B.  28 ;  Babbitt  T.  WaVmin  &  CoA 
B.  R.  121 ;  s.  c.  6  B.  R.  359;  s.  c.  1  Dillon.  19 ;  Mitchell  v.  McKibbin,  8  B.R. 
548;  s.  c.  29  Leg.  Int.  412;  Brooke  v.  McCracken,  10  B.  R.  461;  s.  c.  7  C.  L. 
N.  10  ;  8.  c.  8  Pac,  L.  R.  102 ;  contra,  Oayles  v.  American,  14  B.  R  141 ;  8.  c. 

5  Biss.  86.) 

The  assignee  may  bring  trover  to  recover  the  value  of  property  of  the 
bankrupt  converted  by  another  to  his  use.  (Carry.  Gale,  8  W.  &  M.  38; 
8.  c.  2  Ware,  330.) 

If  the  bankrupt  co-operates  in  trying  to  secure  the  adverse  claims  of  third 
persons  by  removing  the  property  from  the  reach  of  his  creditors,  he  may  be 
made  a  party  defendant  with  them  in  an  action  for  the  toil.  {Carr  "7.  Gale,  3 
W.  &  M.  38;  8.  c.  2  Ware,  880.) 

An  agent  who  attempts  to  aid  his  principal  in  enforcing  a  tortious  claim 
against  the  bankrupt's  goods,  claims  an  adverse  interest.     {Carr  v.  GaU,  3  W. 

6  M.  38 ;  8.  c.  2  Ware,  880.) 

If  the  bankrupt  aids  another  in  converting  his  goods  to  the  latter's  use  be 
is  liable,  not  in  his  capacity  as  a  bankrupt,  but  as  a  person,  and  may  be  sued 
by  the  assignee  like  any  other  person  for  a  tort  in  his  private  and  individual 
capacity.    {Carr  v.  Gale,  3  W.  &  M.  88;  s.  c.  2  Ware,  330.) 

If  the  title  to  the  property  was  in  the  bankrupt,  and  the  pretense  of  title 
in  a  third  person  was  fraudulent,  then  the  removal  of  the  property  to  another 
place  by  the  bankrupt  and  such  third  party,  as  if  it  belonged  to  the  latter, 
IS  a  c<mversion.     {Carry.  Gale,  3  W.  &  M.  38;  8.  c.  2  Ware,  330.) 

If  the  assignee,  in  an  action  of  trover,  chooses  to  set  out  the  manner  in 
which  he  acquired  title,  his  declaration  must  show  that  the  proceedings  are 
such  as  make  the  transfer  to  him  legal  and  valid.  An  omission  to  allege  an 
adjuaication  of  bankruptcy  renders  the  declaration  defective.  ( Wright  v. 
Johnaon,  4  B.  R.  627;  s.  c.  8  Blatch.  150.) 

If  a  person  sell  property,  to  a  part  of  which  he  is  entitled,  and  makes  no 
distinct  appropriation  of  either  part,  the  assignee  may  elect  for  which  he 
will  sue.  An  action  of  trover  is  such  an  election  when  the  conversion  occurs 
before  the  suit  and  after  the  time  to  which  his  title  relates.  (Mitchell  v.  Mc- 
Kibbin, 8  B.  R.  548 ;  8.  c.  29  Leg.  Int.  412.) 

Trover  is  not  the  proper  form  of  action  to  recover  money  that  may  be  due 
under  a  contract  made  by  the  bankrupt  with  a  third  party.  {Foster  v.  .'lick- 
ley  d  Sons,  2  B.  R.  406:  s.  c.  2  L.  T.  B.  8;  s.  c.  1  C.  L  N.  137  ;  WadstcoHhY. 
Tyler,  2  B.  R.  316 ;  s.  c,  2  L.  T.  B.  28.) 

If  a  party  in  possession  of  property,  claiming  an  exclusive  right  in  him- 
self to  the  whole  of  it,  sells  it  with  an  existing  intent  to  appropriate  the 
whole  avails  to  his  own  exclusive  use,  the  sale  is  a  wrongful  conversion  of 
the  part  to  which  he  is  not  entitled.  {Mitchell  v.  McKibbin,  8  B.  R.  548 ;  s.  c. 
29  Leg.  Int.  412.) 

The  assignee  can  not  recover  in  an  action  of  trover  any  more  than  the 
value  of  the  corporeal  movable  effects,      lie  can  not  recover  the  profits 
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received  from  a  busiDess,  or  the  value  of   the  good  will.     (Mitchell  y. 
McKMiUy  8  B.  R.  548;  s.  c.  29  Leg.  Int.  412.) 

Where  one  count  of  the  answer  is  a  general  denial,  a  special  affirmative 
defense  set  up  in  the  answer  can  not  be  relied  on  as  a  separate  ground  of 
recovery  when  no  such  ground  is  alleged  in  the  petition.  {Cragin  v.  Car- 
michael,  11  B.  R.  511 ;  s.  c.  2  DiUon,  519.) 

The  assignee  can  only  recover  upon  the  allegations  contained  in  his 
petition.  If  he  assails  a  transfer  as  void  uuder  the  bankrupt  law,  he  can  not 
recover  upon  the  ground  that  the  transfer  is  void  under  the  State  law. 
{Cragin  v.  Carmiehad,  11-  B.  R.  511 ;  s.  c.  2  Dillon,  519.) 

Assampsit :  brought  by  an  assignee  to  recover  the  money  received  by  a 
preferred  creditor  upon  a  judgment  given  contrary  to  the  bankrupt  act. 
{street  v.  Dawwn,  4  B.  R.  207.) 

The  absence  of  the  counsel  originally  retained  is  no  ground  for  a  new  trial 
where  no  postponement  was  asked  on  that  ground.  {Van  Dyke  v.  Tinker^  11 
B.  R.  808.) 

The  non-joinder  of  the  copartners,  where  the  preference  was  given  to  the 
firm,  can  not  be  raised  at  the  trial  on  the  merits.  {Van  Dyke  v.  Tinker,  11 
B.  R.  308.) 

A  new  trial  will  not  be  granted  to  let  in  testimony  which  is  merely 
cumulative.     (Van  Dyke  v.  Tinker^  11  B.  R.  308.) 

To  a  writ  of  scire  facias  to  have  execution  of  a  judgment  rendered 
against  the  assignee,  the  defendant  may  plead  that  he  has  no  effects.  The 
judgment  for  costs  in  the  original  suit  might  have  been  entered  against  the 
assignee  personally,  and  not  against  the  eifects  of  the  bankrupt  in  his  hands. 
(AmblardY.  Heard^  9  Mass.  489.) 

Suits  In  Equity. 

The  district  court  has  full  and  adequate  jurisdiction  over  all  matters 
relating  to  the  settlement  of  the  bankrupt  estate,  either  at  law  or  in  equity, 
by  way  of  petition  or  bill.  Whenever  a  case  is  presented  which  shows  that 
the  relief  sought  is  absolutely  necessary  to  protect  the  interests  of  the 
general  creditors,  such  relief  will  be  granted.  {In  re  Bowie,  1  B.  R.  628 ;  s. 
c.  1  L.  T.  B.  97;  s.  c.  15  Pitts.  L.  J.  448 ;  Janes  v.  Leach  et  al,  1  B.  R.  595; 
I^ennington  v.  Sale  dk  Phelan  etal,  1  B.  R.  572;  March  v.  Heatonetal.  2  B.  R. 
180;  8.  c.  Lowell,  278;  Foster  et  al.  v.  Ames,  2  B.  R.  455 ;  8.  c.  Lowell,  313  ; 
WiUon  V.  Brinhnan  et  al,  2  B.  R.  468 ;  s.  c.  1  C.  L.  N.  193 ;  Davis,  Assig.  of 
Bittd  et  (d.  2  B,  R.  392.) 

A  bill  in  equity  has  been  used  for  the  following  purposes,  to  wit : 

To  enjoin  proceedings  upon  executions  issued  upon  judgments  rendered 
in  a  State  court.  {In  re  Bowie,  1  B.  R.  628 ;  s.  c.  1  L.  T.  B.  97 ;  s.  c.  15 
Pitts.  L.  J.  448 ;  Pennington  v.  Lowenstein  et  al.  1  B.  R.  570 ;  Penifington  v. 
Sale  A  Phdan  et  al.  1  B.  R.  572 ;  Jones  v.  Leach,  1  B.  R.  595.) 

To  set  aside  a  sale  of  the  bankrupt's  property  on  the  ground  of  fraud. 
{March  v.  Heaton  et  al.  2  B.  R.  180;  s.  c.  Lowell,  278.) 

To  review  and  set  aside  a  sale,  made  after  the  commencement  of  proceed' 
ings  in  bankruptcy,  by  virtue  of  a  deed  of  trust  executed  to  secure  a  creditor. 
(Davis,  Assig.  of  Bittd  et  al.  2  B.  R.  392 ;  Lee  v.  Franklin  At.  S.  Inst,  et  al.  3 
B.  R.  218 ;  s.  r.  1  C.  L.  N.  370 ;  Phelps  v.  Sellick,  8  B.  R  390.) 

To  recover  property  conveyed  by  the  bankrupt  in  fraud  of  creditors. 
(Bradshaw  v.  Klein,  1  B.  R.  542;  s.  c.  2  Biss.  20;  s.  c.  1  L.  T.  B.  72 ;  PraU  v. 
Curtis,  6  B.  R.  139.) 
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To  recover  money  obtained  upon  a  judgment  given  contrary  to  the 
bankrupt  act    (WiUon  v.  Brinkmanet  al.  2  B.  R.  468 ;  8.  c.  1  C.  L.  N.  198.) 

To  enforce  a  right  of  redemption  in  mortgaged  property.  {Foster  et  al,  ▼. 
Ames  et  <d,  2  B.  R.  455 ;  s.  c.  Lowell,  318.) 

To  recover  money  paid  secretly  by  the  debtor  to  a  creditor,  to  induce  hinn 
to  sign  a  compromise  agreement  in  fraud  of  the  rights  of  other  creditors. 
(Bean  v.  Broohmire,  7  B.  R  668;  8.  c.  1  Dillon,  151 ;  s.  c.  2  Dillon,  108;  s.  c. 
6  L.  T.  B.  114.) 

To  set  aside  a  mortgage  on  the  property  of  the  bankrupt  made  by  him 
with  intent  to  prefer  a  creditor.  {Seammon  v.  Cole  et  al,9B,  R.  898;  s.  c.  2 
L.  T.  B.  103 ;  McLean  v.  Lafayette  Banky  3  McLean,  415.) 

To  remove  a  cloud  on  the  title  of  the  assignee  arising  from  official  acts 
done  by  an  officer,  under  color  of  law  and  in  uie  execution  of  legal  process. 
{Been  et  al.  v.  Place  <&  Co.  4  B.  R.  459;  s.  c.  36  Conn.  679;  s.  c.  1  L.  T.  B. 
162.) 

To  ascertain  what  liens  exist,  and  pass  upon  their  validity,  although  an 
order  has  been  previously  passed  by  the  bankrupt  court  for  the  sale  or  the 
property.     {Shaffer  v.  Fritchery  et  al.  4  B.  R.  648.) 

To  recover  the  amount  demanded  by  a  corporation  as  interest  upon  a  loan 
above  what  its  charter  allowed  it  to  receive,  when  the  collaterals  have  been 
sold  by  it,  and  applied  to  the  debt.  {Tiffany  y.  Boatman's  Savings  Inst.  4 
B.  R.  601 ;  s.  c.  9  B.  R.  245 ;  s.  c.  1  Dillon,  14 ;  s.  c.  18  Wall  876.) 

To  recover  the  value  of  property  transferred  by  one  partner  in  fraud  of 
the  partnership.     {Taylor  v.  Bascky  5  B.  R.  899.) 

To  discharge  incumbrances  and  ascertain  their  amount  and  priority. 
{McLean  v.  Ijrfayette  Banh^  3  McLean,  415.) 

For  an  account  brought  by  an  assignee  against  the  bankrupt's  principal. 
{Mitchell  V.  Manuf.  Co.  2  Story,  648.) 

To  set  aside  an  assignment  and  reach  dividends  paid  to  a  creditor  there- 
under.    {Chemung  Canal  Bank  v.  Judson,  8  N.  Y.  254.) 

To  set  aside  a  pretended  lien  upon  the  bankrupt's  estate.  {Stickney  t. 
Wilt,  11  B.  R.  97.) 

A  bill  in  equity  is  the  most  convenient  and  effectual  remedy  to  remove  the 
lien  of  an  execution  or  judgment.  It  enables  the  court  to  settle  the  rights  of 
all  the  parties  in  one  suit,  and  not  leave  the  sheriff  to  a  further  litigation  with 
the  judgment  creditor.  The  sheriff  ought  not  to  be  proceeded  against  or 
called  upon  to  settle  the  question  in  conflict  on  his  own  responsibility,  nor 
without  such  a  proceeding  as  will,  by  concluding  the  execution  creditor,  pro- 
tect him  in  delivering  the  property  levied  upon  to  the  assignee.  {Warren  v. 
Tenth  NaVl  Bank,  7  B.  R.  481 ;  s.  c.  10  Blatch.  493.) 

Where  an  assignee  has  a  claim  in  part  as  a  beneficiary  to  the  proceeds  of 
property  placed  in  the  hands  of  an  agent,  and  in  part  as  a  creditor,  but  can 
not  ascertain  the  exact  limits  of  each  claim  without  a  discovery,  he  may  file 
a  bill  asserting  both  claims,  and  make  it  a  general  creditors'  bill.  {Stotesbury 
v.  Cadwallader,  31  Leg.  Int.  229.) 

If  an  assignee  with  knowledge  or  with  reason  to  believe  that  one  claiming 
to  be  a  creditor  of  the  bankrupt  has  proved  a  debt  against  the  estate  which 
has  no  existence,  or  which  is  tainted  with  fraud,  neglects  or  refuses  to  con- 
test the  allowance  of  such  debt,  other  creditors  who  have  proved  their  debts 
mav  seek  the  aid  of  a  court  of  equity  to  annul  the  allowance.  {Bank  v. 
Cooper,  9  B.  R.  529;  s.  c.  20  Wall.  171.) 

A  creditor  can  not  maintain  a  bill  in  equity  to  have  the  claim  of  another 
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creditor  disallowed,  without  ayerring  more  than  that  the  district  court  drew 
a  wrong  conclusion  from  the  evidence.  (Bank  y.  Cooper^  9  B.  R.  629 ;  s.  c. 
20  Wall.  171.) 

After  two  trials  on  all  the  eyidence  that  can  be  produced,  the  assignee  is 
not  bound  to  enter  an  appeal  to  the  circuit  court,  nor  to  allow  an  appeal  in 
his  name.    (Bank  v.  Cooper,  9  B.  R.  629;   s.  c.  20  WaU.  171.) 

A  bill  in  equity  can  not  be  maintained  to  set  aside  a  transfer  on  th& 
ground  of  preference,  when  the  remedy  at  law  is  plain,  adequate,  and  com- 
plete.     {Oarriion  y.  ifarhley,  7  B.  R.  246.) 

Even  if  the  complainant  could  get  a  larger  and  more  satisfactory  measure 
of  relief,  that  would  not  justify  the  circuit  court  in  an  interference  with  the 
jurisdiction  and  proceedings  of  another  court  of  concurrent  power.  Ko  case 
can  be  found  where  a  court  of  chancery  has  undertaken  to  wrest  property 
from  another  court  of  chancery  of  concurrent  jurisdiction,  because  it  thought 
its  own  power  better  fitted  to  give  complete  and  ample  relief.  {Blake  y.  Ala. 
ijt  Chat.  E.  E,  Co,  6  B.  R.  381.) 

The  fact  that  the  complainant  raises  questions  in  the  circuit  court  which 
are  not  raised  in  a  suit  in  another  court,  does  not  authorize  the  circuit  court 
to  take  from  the  latter  the  property  which  it  has  under  its  control.  The  cir- 
cuit court  may  pass  upon  questions  not  raised  in  the  other  court,  eyen  be- 
tween the  same  parties,  and  relating  to  the  same ;  but  no  case  can  be  found 
authorizing  the  circuit  court  to  interfere  with  property  in  the  possession  of 
another  court  of  concurrent  jurisdiction.  (Ala.  &  Chat.  R.  R,  Co.  y,  Jones^  7 
B.  R.  145.) 

The  fact  that  the  receiver  appointed  by  another  court  is  not  doing  his 
duty,  or  has  in  any  degree  abancioned  the  property,  does  not  authorize  the 
circuit  court  to  interfere.  The  receiver  is  responsible  to  the  court  which  ap- 
pointed him,  and  to  that  court  alone.  Appeals  should  be  made  to  the  court 
which  appointed  him,  and  any  redress  for  his  misconduct  must  be  sought 
there.     (AU.  A  Chat.  R  R.  Co.  y.  Jones,  7  B.  R.  145.) 

The  jurisdiction  of  another  court  can  not  be  questioned  in  the  circuit 
court,  so  as  to  deprive  the  former  of  the  custody  of  property.  That  question 
should  be  first  made  to  the  court  exercising  jurisdiction.  (Ala.  &  Chat.  R.  R^ 
Go.  y.  Jone9,  7  B.  R.  145.) 

Where  a  bill  in  equity  has  been  filed  prior  to  the  commencement  of  pro- 
ceedings in  bankruptcy,  by  a  prior  mortgagee,  to  which  subsequent  mort- 
gagees are  made  parties,  the  assignee,  upon  his  appointment,  should  not  file 
an  original  bill  to  sell  the  property  free  from  all  encumbrances,  where  the  sub- 
sequent mortgages  cover  some  property  not  included  in  the  prior  mortgage; 
but  he  should  file  a  cross  bill  in  the  suit  in  equity.  (Sutherland  y.  Lake 
Superior  Canal  Co.  9  B.  R.  298;  s.  c.  1  Cent.  L.  J.  127.) 

After  the  proceeds  of  property  sold  upon  an  execution  are  in  the  hands  of 
the  sheriff,  the  assignee  who  is  pursuing  the  assets  of  the  bankrupt  in  the 
hands  of  a  third  party,  is  not  bound  to  resort  to  the  State  court.  He  has  a 
right  to  proceed  against  the  party  directly  in  the  Federal  courts  for  the 
proceeds,  and  is  not  obliged  to  resort  to  the  State  court,  where  the  matter  is 
substantially  ended,  for  relief.  (Tradert^  NaVl  Bank  y.  Campbell.,  8  B.  R. 
498;  s.  c.  6  B.  R.  853;  s.  c.  2  Biss.  423;  s.  c.  14  Wall.  87;  Zahm  y.  Fry,  9 
B.  R.  546;  s.  c.  21  Pitts.  L.  J.  155;  s.  c.  31  Leg.  Int.  197.) 

Independent  of  the  question  whether  the  assignee  may  not  always,  if  he 
sees  fit,  seek  the  aid  of  a  court  of  chancery  to  set  aside  a  fraudulent  convey- 
aifce  or  illegal  transfer,  the  right  to  call  for  an  account  is  not  questionable. 
(Verielius  y.  Verselius,  9  Blatch.  189.) 

The  assignee  has  the  right,  as  ancillary  to  relief  by  an  account,  to  have  a 
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discovery  from  the  defendant  to  supply  the  deficiency  in  his  own  knowledge, 
and  his  ignorance  of  the  particulars  sought  not  only  entitles  him  to  a  dis- 
•covery,  but  excuses  the  want  of  more  precise  specification  of  the  particular 
fraud  alleged.    ( Verselius  v.  VerMliuSy  9  Blatch.  189.) 

There  is  no  ground  for  proceeding  in  the  circuit  court  by  a  bill  in  equity 
against  the  bankrupt  himself,  to  obtain  affirmatiye  relief  by  injunction  or 
otherwise.  The  summary  jurisdiction  of  the  district  court  embraces  ample 
power  to  compel  obedience  by  him  to  all  orders  and  decrees  necessary  to 
enforce  the  surrender  and  appropriation  of  his  property.  (Beecher  v.  Binninger^ 
7  Blatch.  170.) 

The  claim  to  relief  on  the  grounds  of  the  right  to  a  discovery  can  not  be 
maintained  when  the  complainant  knows  that  the  property  transferred  con* 
sists  in  a  stock  of  merchandise,  for  this  constitutes  data  amply  sufficient  io 
enable  a  competent  pleader  to  frame  a  declaration  at  law,  with  all  the  particu- 
larity necessary  in  such  a  case.  It  would,  no  doubt,  be  convenient  to  know 
the  exact  items  and  quantities  and  numbers  of  each  kind,  but  this  is  not 
necessary,  because  the  pleader  may  cover  the  whole  range  of  items  of  each 
kind,  and  may  state  the  numbers,  quantities,  and  values  broad  enough  to 
cover  any  possible  proofs  that  may  be  made.  {Garrison  v.  MarkUy^  7  B. 
R.  246.) 

The  assignee,  by  an  examination  of  the  grantee,  may  obtain  all  the  infor- 
mation which  he  could  possibly  obtain  by  an  answer  to  a  bill  in  equity. 
{Garrison  v.  Marhley,  7  B.  R.  246.) 

Since  the  law  has  been  changed,  so  as  to  allow  parties  to  be  called  and  ex- 
amined as  witnesses  in  trials  at  law,  bills  for  discovery  in  aid  of  trials  at  law, 
•or  to  enforce  purely  legal  rights,  have  become  entirely  unnecessary — have,  in 
fact,  fallen  into  disuse,  and  may  be  considered  practically  obsolete.  {Gar- 
rison V.  MarUey,  7.B.  R.  246.) 

A  bill  for  discovery  should  allege  that  the  facts  can  not  be  proven  by  any 
other  witness,  and  this  allegation  can  not  be- truthfully  made  in  the  case  of  a 
transfer  by  the  bankrupt,  for  the  bankrupt  is  a  competent  witness.  {Garrison 
V.  Marhley,  7  B.  R.  246.) 

A  mortgagee  may  file  a  bill  to  foreclose  a  mortgage  in  the  circuit  court 
{Buckingham  v.  McLean^  3  McLean,  185 ;  B.  c.  13  How.  151.) 

The  assignee  may  file  a  bill  to  vacate  a  transfer  of  property,  althouerh  he 
is  in  possession  thereof.  {Kellogg  v.  BusseU^  11  B.  R.  121;  s.  o.  11  Blatch 
519.)     • 

Parties. 

Prior  to  the  adjudication,  the  petitioning  creditor  may  file  a  bill  in  equity 
in  the  district  court  to  enjoin  a  preferred  creditor  from  disposing  of  the  prop- 
erty.    {In  re  J.  J.  Fendley,  10  B.  R.  250.) 

If  the  assignee  is  dead,  and  no  one  has  been  appointed  in  his  stead,  a 
creditor  has  a  right  to  file  a  bill  to  detain  property  of  the  bankrupt,  to  be  ad- 
ministered by  an  assignee  subsequently  appointed.  {Clark  v.  Clarke  17  How. 
315.) 

It  is  immaterial  whether  the  crediter  who  files  the  bill  has  proved  his 

debt  or  not,  for  he  may  subsequently  prove  it.     ( Clark  v.  Clark^  17  How.  815.) 

■ 

The  assignee  has  the  right  to  file  a  bill  in  the  circuit  court  against  all  the 
encumbrancers  claiming  liens  on  a  piece  of  property,  to  test  the  validity, 
priority,  and  amount  of  their  claims.  {McLean  v.  Lifayette  Bank^  3  McLean, 
415.) 

Where  the  bill  alleges  preferences,  several  creditors  claiming  by  distinct 


§  4979,]  KOTBS  OF  DECISIONS.  349 

conyeyances  may  be  joined  if  they  have  a  common  interest  in  one  or  more 
leading  facts  in  the  bill,  though  in  some  other  things  there  is  no  common 
interest    (MeLean  v.  Lafayette  Bank^  3  McLean,  415.) 

Parties  who  have  received  the  property  of  the  bankrupt  under  fraudulent 
conveyances  may  be  joinod,  although  the  conveyances  were  separate  and. dis- 
tinct acts.     {8paul(Hng  v.  McQovem,  10  B.  R.  188.) 

If  two  executions  have  been  levied  upon  the  property  of  the  bankrupt, 
under  such  circumstances  as  make  them  void  as  a  preference,  and  the  proceeds 
placed  in  the  possession  of  one  of  the  execution  creditors,  the  couil  will  re- 
quire the  other  creditor  to  be  made  a  party  to  the  suit,  if  he  is  within  its  ju- 
risdiction, and  his  interest  and  absence  are  formally  brought  to  the  attention 
of  the  court ;  but  if  this  can  not  be  done,  it  will  proceed  to  administer  such 
relief  as  may  be  in  its  power  between  the  parties  before  it  The  organization 
of  the  Federal  courts  has  always  required  them  to  dispense  with  parties  in 
chancery  not  within  their  jurisdiction,  unless  their  presence  is  an  absolute 
necessity.  {Traders'  NaVl  Bank  v.  Campbell^  3  B.  R.  498;  s.  c.  6  B.  R  853 ; 
B.  c.  2  Biss.  423 ;  s.  c.  14  Wall.  87.) 

In  a  proceeding  to  set  a  transfer  aside  for  ^ud  or  illegality,  the  bankrupt 
has  a  direct  interest  in  the  question  whether  the  property  shall  be  taken  from 
the  grantee,  and  is  therefore  a  proper  party.  {VerseLvus  v.  VerseliuSy  9  Blatch. 
189.) 

The  holder  of  a  part  of  the  mortgage  notes  is  a  necessary  party  to  a  suit 
in  equity  to  foreclose  the  mortgage.  {In  re  Edward  A,  Casey,  8  B.  R  71 ;  s.  c. 
10  Blatch.  876.) 

The  district  court  has  jurisdiction  over  a  party  who  is  served  with  process 
in  the  district,  although  he  does  not  reside  therein.  {Babbit  v.  Burgess,  7  B. 
R.  561 ;  B.  c.  2  Dillon,  169.) 

If  a  party,  who  is  out  of  the  district,  voluntarily  appears  and  answers,  he 
thereby  makes  himself  a  party  to  the  suit  {McLean  v.  Lafayette  Bank^  3 
McLean,  415.) 

The  appearance  of  a  party  who  was  personally  served  with  process  can  not 
be  withdrawn.     {Fenton  v.  Collerd,  11  B.  R.  535.) 

Whether  the  bankrupt  is  a  proper  party  to  a  bill  in  equity,  filed  by  the 
mortgagee  %gainst  the  assignee  and  the  bankrupt,  will  not  be  considered  where 
the  bankrupt  has  appeared  and  answered. '  {Lockett  v.  HiU,  9  B.  R.  167 ;  s.  c. 
1  Wood,  552.) 

Pleadlnss. 

The  bill  need  not  point  out  tht;  particular  section  of  the  bankrupt  law 
which  gives  the  complainant  a  right  to  assail  a  transfer.  The  bill  is  to  set  out 
facts,  and  it  would  be  bad  pleading  to  allege  the  law.  {Pratt  v.  Curtis^  6  B. 
R.  139.) 

Affirmative  relief  will  not  be  granted  in  equity  on  the  ground  of  fraud, 
unless  it  be  made  a  distinct  allegation  in  the  bill,  so  that  it  may  be  put  in 
issue  by  the  pleadings.  {Voorhee6  v.  Bonesteely  7  Blatch.  495  ;  s.  c.  16  Wall. 
16.) 

A  charge  of  fraud  or  illegality  in  the  alternative  is  sufficient.  ( Verselius 
Y.Verselius,  9  Blatch.  189.) 

0  If  the  bankrupt,  being  the  owner  of  a  vessel,  transferred  a  part  thereof,  an 
action  to  set  aside  the  transfer  can  not  be  united  with  an  action  for  the  ap- 
pointment of  a  receiver,  on  the  ground  that  there  is  an  irreconcilable  differ- 
ence between  the  assignee  and  transferee,  because  they  proceed  on  entirely 
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-different  grounds,  and  are  repugnant  to  each  other.     ( Wilkinson  v.  Dobbie^  12 
Blatch.  298.) 

A  bill  in  equity  may  be  verified  by  the  oath  of  the  agent  or  attorney  in 
fact  of  the  petitioning  creditor.     {In  re  J.  J.  Fendley,  10  B.  R.  250.) 

If  the  bill  alleges  the  consideration  for  a  transfer,  the  respondent  should, 
if  the  allegation  is  not  true,  deny  it  positively,  and  set  up  the  real  considera- 
tion.    (Burpee  v.  NatH  Bank,  9  B.  R.  814;  s.  c.  5  Biss.  406.) 

A  general  denial  of  fraud  in  an  answer  is  equivalent  to  nothing  more  than 
a  denial  of  a  conclusion  of  law.  {Lathrop  v.  Drake,  18  B.  R.  472 ;  B.  c.  1  Otto, 
516;  s.  c.  80  Leg.  Int.  141.) 

If  the  respondent,  on  infonnation  and  belief,  denies  an  allegation  of  mat- 
ters which  may  be,  or  can  be,  assumed  to  be  within  his  personal  knowledge, 
the  allegation  will  be  taken  to  be  true.     {Burpee  v.  NatH  Bank,  9  B.  R.  814 ; 
'  8.  G.  5  Biss.  405.) 

The  rule  that  a  respondent  can  not  deny  on  information  and  belief  those 
matters  which  may  be,  or  can  be,  assumed  to  be  within  his  personal  knowl- 
edge, applies  to  a  corporation.  {Burpee  v.  NaVl  Bank,  9  B.  R.  814 ;  s.  c.  5 
Biss.  405.) 

Any  informality  in  the  answer  may  be  overlooked  on  final  hearing,  if  the 
answer  denies  the  material  allegations  of  the  bill  in  such  a  manner  as  to  con- 
stitute an  issue  within  the  established  rules  of  equity  pleading.  {Burpee  v. 
NaVl  Bank,  9  B.  R.  814 ;  s.  c.  5  Biss.  405.) 

A  denial,  on  information  and  belief,  of  matters  that  are  within  the  per- 
sonal knowledge  of  the  respondent,  does  not  meet  the  charge  in  the  bill.  If 
he  does  not  know  anything  on  the  subject,  he  should  say  so  directly.  {Burpee 
V.  NatH  Bank,  9  B.  R.  814 ;  s.  c.  5  Biss.  405.) 

If  the  respondent  may  not  know,  or  can  not  be  assumed  to  know,  the  mat- 
ters charged  in  the  bill,  he  may  answer  on  information  and  belief.  {Burpee 
V.  NaVl  Bank,  9  B.  R.  314;  b.  c.  6  Biss.  405.) 

The  rule  in  chancery  pleading  is  not  that  every  allegation  of  a  bill  be  taken 
as  true,  simply  because  it  is  not  denied  in  the  answer.  If  any  alle^tion  is  to 
be  taken  as  true,  simply  because  it  is  not  denied,  it  is  only  an  allegation  of 
some  fact  which  is  presumed  to  be  within  the  knowledge  of  the  party  answer- 
ing.    {White  V.  Janes,  6  B.  R.  175.)  • 

When  the  answer  denies  certain  allegations  of  the  bill,  and  the  plaintiff' 
does  not  contest  the  denial  by  a  replication,  the  truth  of  the  denial  is  to  be 
taken  as  admitted,  and  the  denied  allegations  as  entirely  unsustained.  (Vogle 
V.  Lathrop  et  al,  4  B.  R.  439;  s.  c.  4  Brews.  253.) 

No  defendant  is  bound  to  answer  any  interrogatories,  except  such  as  by 
the  note  at  the  foot  of  the  bill  he  is  required  to  answer.  {French  v.  First  NaVl 
Bank,  11  B.  R.  189;  b.  c.  7  Ben.  488.) 

A  corporation  must  answer  a  bill  under  its  common  seal,  and  not  on  oath ; 
but  the  answer  must  be  stated  therein  to  be  according  to  the  knowledge,  in- 
formation and  belief  of  its  officers,  ascertained  from  all  proper  sources  of  in- 
formation.    {French  v.  First  NaVl  Bank,  11  B,  R.  189 ;  s.  c.  7  Ben.  488.) 

The  officers  and  agents  of  a  corporation  can  not  be  compelled  to  answer 
the  interrogatories  in  a  bill,  unless  they  are  parties  to  the  cause.  {French  v. 
First  NaVl  Bank,  11  B.  R.  189;  s.  c.  7  Ben.  488.) 

If  a  party  in  his  answer  lays  no  claim  to  the  property  in  controversy,  he 
in  effect  makes  none  in  the  cause,  and  can  not  complain  of  a  decree  for  not 
awarding  to  him  what  he  did  not  claim.  {Buckingham  v.  McLean,  18  How. 
151 ;  B.  c.  3  McLean,  185.) 
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An  answer  by  a  creditor  in  respect  to  the  debtor's  state  of  mind,  though 
responsive  to  the  bill,  is  entitled  to  bat  little  weight,  unless  the  reasons  for 
the  belief  are  given.  {Buckingham  v.  McLean^  13  How.  151 ;  s.  c.  3  McLean, 
186.) 

An  answer  which  is  responsive  to  the  bill  must  prevail,  unless  it  is  over- 
come by  the  testimony  of  two  witnesses  to  the  substantial  facts,  or  at  least  by 
one  witness  and  other  attending  circumstances.  {Lonergan  v.  Fenlon,  7  Pitts. 
L.  J.  266.) 

The  answer  of  one  defendant  is  not  evidence  against  his  codefondant. 
{PluBfiix  V.  Ingraham-y  5  Johns.  412.) 

A  demurrer  for  the  misjoinder  of  parties  defendant  can  only  be  taken 
by  those  who  are  improperly  joined.  {Spaulding  v.  MeOovern,  10  B.  R. 
188.) 

A  plea  to  the  jurisdiction  averring  that  the  cause  of  action  occurred  out 
of  the  district,  and  that  the  defendant  resided  out  of  the  district,  is  bad  where 
the  cause  of  action  is  not  local,  unless  it  avers  that  the  defendant  was  not 
found  and  served  in  the  district.  {Babbitt  v.  BurgesSy  7  B.  R.  561 ;  s.  c.  2 
Dillon,  169.) 

An  objection  that  the  complainant  has  a  complete  remedy  at  law  can  not 
be  taken  at  the  hearing.  It  can  only  be  taken  by  demurrer,  or  by  way  of 
answer.     {Post  v.  Corbin,  6  B.  R.  11.) 

If  an  assignee  files  a  bill  for  a  satisfaction  of  a  mortgage  given  to  two 
parties,  and  a  reconveyance  from  one  of  them,  who  took  an  absolute  deed  of 
a  portion  of  the  property  as  security  for  a  debt,  when  both  debts  are  paid,  the 
party  who  took  the  absolute  deed  can  not  demur  on  the  ground  of  multifari- 
ousness.    {Hill  V.  Bonaffon,  2  W.  N.  856.) 

Practice. 

If  the  answer  sets  up  a  title  to  certain  property  which  the  assignee  seeks 
to  reach  by  his  biQ,  and  no  evidence  is  introduced  by  either  party,  his  claim 
can  not  be  allowed.  {Buckingham  v.  McLean,  13  How.  151 ;  s.  c.  3  McLean, 
185.) 

Where  there  is  a  co-assignee  who  is  not  made  a  party  complainant,  and 
the  complainant  absconds,  the  bill  will  not  be  dismissed  until  proper  pro- 
ceedings are  taken  on  notice  to  the  co-assignee  to  bring  him  in  and  compel 
him  to  elect  whether  he  will  or  not  be  made  a  party  complainant.  {FenUm  v. 
CoUerd,  11  B.  R.  635.) 

If  the  loan  on  which  a  corporation  reserved  a  greater  rate  of  interest  than 
was  allowed  by  its  charter,  has  been  repaid,  the  assignee  of  the  borrower  in  a 
court  of  equity  can  only  recover  the  excess.  {Tiffany  v.  Boatman^s  8av.  Inst, 
4  B.  R.  601;  s.  c.  9  B.  R.  246;  B.  o.  1  Dillon,  14;  s.  c.  18  WaU.  376.) 

A  contract  whereby  a  corporation  reserves  a  creater  interest  than  is  per- 
mitted by  its  charter,  is  void,  and  can  not  be  eniorced  in  a  court  of  justice. 
(  Tiffany  v.  Batman's  8av,  Inst,  4  B.  R.  601 ;  s.  c.  9  B.  R.  245 ;  s.  c.  1  Dillon, 
14 ;  B.  c.  18  Wall.  376.) 

If  the  execution  creditor  consents,  the  sheriff  may  be  allowed  to  sell  the 
property  and  deposit  the  proceeds,  less  the  amount  of  his  fees,  in  the  district 
court,  to  abide  the  result  of  the  litigation  to  determine  the  validity  of  his 
lien.     {In  re  William  H.  Shuey,  9  B.  R.  526;  s.  c.  6  C.  L.  N.  248  ) 

When  the  creditors  have  requested  the  assignee  to  contest  the  validity  of 
a  levy  under  an  execution,  an  injunction  granted  upon  the  petition  of  a  cred- 
itor will  be  continued  until  the  assignee  can  file  a  bill  in  equity.  {In  re  Wil- 
liam H.  Shuey,  9  B.  R.  526 ;  s.  c.  6  C.  L.  N.  248.) 
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If  the  coart  decides  that  the  assignee  has  no  title  to  the  property,  it  will 
dismiss  the  bill,  and  not  retain  it  to  decide  cx)ntroyersies  between  other  par- 
ties  to  the  cause.     {Smith  v.  Little,  9  B.  R.  Ill ;  s.  c.  5  Biss.  269.) 

If  the  assignee,  acting  under  an  order  of  the  district  court  in  a  case  where 
it  had  no  jurisdiction,  takes  possession  of  goods  and  sells  them,  the  claimant, 
under  a  bill  in  equity,  is  entitled  to  recover  the  full  value  of  the  goods,  clear 
of  all  expenses,  whether  the  assignee  realized  that  full  value  or  not.  (Mar- 
ihall  V.  Knox,  8  B.  R.  97;  s.  c.  16  Wall.  551.) 

A  receiver  may  be  appointed  where  the  apparent  titles  to  property  are 
such  on  their  face  that  the  marshal  can  not  act  efficiently  under  the  usual 
warrant.  He  will  be  limited  to  collecting  rents  and  the  interest  on  securities. 
(Keenan  v.  Shannon^  9  B.  R.  441 ;  s.  c.  81  Leg.  Int.  85.) 

No  notice  of  a  motion  for  the  appointment  of  a  receiver  is  necessary  where 
the  parties  to  be  affected  by  the  appointment  are  in  court  represented  by 
counsel  who  appear  to  resist  the  motion.  {McLean  v.  Lafayette  Bank^  3  Mc- 
Lean, 508.) 

A  receiver  may  be  appointed  when  such  appointment  is  proper  and  neces- 
sar}'.     {Sedgwick  v.  Place  et  al.  3  B.  R.  139 ;  s.  c.  8  Ben.  860;  McLean  v.  La- 
fayette Bank,  3  McLean,  503.) 

A  receiver  may  be  appointed  to  take  charge  of  property  in  the  hands  of  a 
receiver  appointed  by  a  State  courts  in  a  proceeding  against  an  insolvent  cor- 
poration.    {Piatt  V.  Archer,  6  B.  R.  465 ;  s.  c.  9  Blatch.  559.) 

If  the  party  alleged  to  hold  the  property  adversely  to  the  complainant  is 
not  served  with  process,  a  receiver  will  not  be  appointed.  {Hydop  v.  H&ppoch^ 
6  B.  R  552 ;  8.  c.  5  Ben.  447.) 

A  receiver  will  not  be  appointed  where,  upon  the  hearing  of  the  motion, 
it  is  not  apparent  that  the  ultimate  determination  of  the  suit  in  favor  of  the 
complainants  is  probable.     {WWdnson  v.  Dobbie,  12  Blatch.  298.) 

The  opinion  of  a  portion  of  the  creditors  in  regard  to  the  management  of 
the  estate  may  be  disregarded,  unless  they  offer  to  indemnify  the  other  cred- 
itors. There  may  be  a  class  of  creditors  willing  to  assume  risks  which  they 
have  no  right  to  ask  others  to  incur.  The  former  class  can  not  dictate  to  the 
latter.     {Keenan  v.  Shannon,  9  B.  R.  441 ;  a.  c.  31  Leg.  Int.  85.) 

An  order  may  be  passed  requiring  the  defendant  to  account  before  a 
mastet*  for  the  moneys,  notes,  and  other  property  received  by  him.  (Benjamin 
V.  Graham,  4  B.  R.  391.) 

Courts,  in  collateral  actions,  will  not  listen  to  any  argument  which  pro- 
ceeds upon  the  allegation  that  the  adjudication  of  bankruptcy  was  erroneous 
in  fact  or  in  law ;  but  will,  on  the  contrary,  presume  that  the  decree  is  cor- 
rect. {Beecher  v.  Binninger,  7  Blatch.  170 ;  Clark  v.  Bimdnger,  39  How.  Pr. 
363.) 

Where  the  assignee  proceeds,  by  bill  in  equity,  against  parties  claiming 
an  adverse  interest,  his  suit  is  subject  to  the  ordinary  rules  governing  courts 
of  equity,  and  regulating  its  discretion  in  other  cases.  Therefore,  on  an 
application  for  an  injunction  and  a  receivership  in  the  first  instance,  where 
the  plaintiff  insists  that  it  be  granted  before  the  merits  of  the  controversy 
shall  be  examined  and  considered,  on  the  proofs  of  both  parties,  on  all  the 
questions  of  law  and  fact,  he  must  not  only  show  a  cause  of  adverse  and  con- 
flicting claims,  and  that  the  case  is  one  of  equitable  cognizance,  but  he  must 
show  some  emergency,  some  peril  of  loss,  which  the  court  will  be  unable 
completely  to  redress ;  and  the  danger  must  be  clear,  and  the  right,  in  general, 
free  from  reasonable  doubt.     {Beecher  v.  Binninger,  7  Blatch.  170.) 

In  cases  of  voluntary  assignments,  it  is  by  no  means  of  course  to  make,  on 
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motion,  an  order  for  a  preliminary  injunction  before  the  filing  of  the  answer. 
Cases  have  occurred  in  which  the  voluntary  assignment  protected  equities 
which,  without  it,  could  not  be  protected  under  the  bankrupt  law  itself.  In 
one  case,  a  judgment  binding  the  debtor's  land  had,  by  due  course  of  law, 
been  obtained  against  him  between  the  execution  of  the  voluntary  assign- 
ment and  the  commencement  of  the  proceedings  in  bankruptcy.  In  another 
case,  the  bankrupt's  father  had,  with  his  own  concurrence,  been  expressly 
excluded  from  the  benefit  of  the  voluntary  assignment,  wliich  had  created  a 
trust  for  all  the  other  creditors.  In  each  case,  the  voluntary  assignment  was 
an  act  of  bankruptcy ;  but  the  assignee,  asking  the  aid  of  equity,  was  not  in 
either  case  at  liberty  to  disregard  the  palpable  existing  equities,  which  could 
not  be  made  available  without  the  aid  of  the  prior  assignment.  In  such 
cases,  if  the  trustee  is  not  an  unworthy  person,  his  trust  may  be  usefully  ad- 
ministered in  his  own  name  until  the  final  decree.  Of  gourse,  it  can  not  be 
administered  without  the  permission  of  the  circuit  court,  or  independently 
of  supervision  by  the  assignee.  Where  disposal  by  him  is  allowed,  but  dis- 
tribution prohibited,  he  ordinarily  receives  his  reasonable  charges,  including 
an  equitable  proportion,  usually  one  half,  of  the  commission  which  would 
otherwise  be  chargeable.     {Barnes  v.  Bettew^  8  Phila.  133.) 

ETideaee. 

Proof  of  false  and  fraudulent  statements  in  regard  to  the  condition  of  the 
company  at  the  time  of  subscribing  for  stock  is  not  admissible  in  a  suit  by 
the  assignee  against  the  subscriber  to  recover  the  amount  unpaid  under  such 
subscription.     {Upton  v.  Hansbroughy  10  B.  R.  869;  s.  c.  3  Biss.  417.) 

The  burden  of  proof  rests  upon  the  complainant.  {Scammon  v.  CoUy  5  B. 
R.  257.) 

The  rules  in  equity  of  the  supreme  court  have  not  taken  away  the  power 
which  the  district  court  has  as  a  court  of  equity  to  have  the  testimony  of 
witnesses  taken  in  open  court.  That  power  is  expressly  reserved  in  the  78th 
rule,  which  implies  its  existence  and  its  perpetuation.  It  is  there  lett  to  the 
discretion  of  the  court.      {Samson  v.  Clarke^  6  B.  R.  403 ;  s.  c.  9  Blatch.  372.) 

The  exclusion  of  husbatid  and  wife  as  witnesses  for  each  other  in  civil 
suits  is  not  based  solely  on  interest,  but  rests  on  principles  of  public  'policy, 
and  as  the  statute  only  removes  the  ground  of  interest,  the  ground  of  public 
policy  still  renders  them  incompetent.  {In  re  David  W.  Jones,  9  B.  R.  56 ; 
8.  c  6  C.  L.  N.  271.) 

The  bankrupt's  schedule  is  not  admissible  in  favor  of  a  fraudulent  grantee 
to  establish  the  validity  of  his  title.  {Carr  v.  Oale^  2  Ware,  330;  s.  c.  3  W. 
&  M.  88.) 

An  admission  made  by  the  bankrupt  before  the  commencement  of  the  pro- 
ceedings in  bankruptcy  is  competent  evidence  against  his  assignee.  {Marks 
V.  Barker,  1  Wash.  178.) 

The  declaration  of  a  party  to  a  sale  or  transfer,  going  to  destroy  and  take 
away  the  vested  rights  of  another,  are  not  competent  evidence  against  the 
vendee  or  assignee,  when  made  after  such  sale  or  transfer.  {PJusnix  v.  Ingra- 
ham^  5  Johns.  412.) 

The  subsequent  acts  of  a  party  to  a  sale  or  transfer  are  not  competent  evi- 
dence.    {Phosnix  V.  Ingraham^  5  Johns.  412.) 

Sec.  4980. — Appeals  may  be  taken  from  the  district  to  the  cir- 
cuit coorts,  in  all  cases  in  equity,  and  writs  of  error  from  the  cir- 
cuit courts  to  the  district  courts  may  be  allowed  in  cases  at  law 
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arising  under  or  authorized  by  this  Title,  when  the  debt  or  dam- 
ages claimed  amonnt  to  more  than  five  hundred  dollars;  and  any 
supposed  creditor  whose  claim  is  wholly  or  in  part  rejected,  or  an 
assignee  who  is  dissatisfied  with  the  allowance  of  a  claim,  may 
appeal  from  the  decision  of  the  district  court  to  the  circuit  court 
wfor  the  same  district. 

Consiruetion, 

Under  this  section,  when  the  matter  decided  is  of  an  equitable  character, 
and  is,  therefore,  one  which  is  usually  reviewed  in  the  Federal  courts  by  ap- 
peal, it  may  be  carried  to  the  circuit  court  by  that  mode  of  transferring 
cases.  When  it  is  %  question  which,  by  the  system  of  Federal  jurisprudence, 
is  treated  as  a  question  of  law,  it  may  be  carried  to  the  circuit  court  by  a 
writ  of  error;  but,  in  either  case,  the  debt  or  damages  claimed  must  amount 
to  more  than  five  hundred  dollars.  {Euddick  v.  Billings^  3  B.  R.  61 ;  b.  c.  1 
Wool.  330.) 

Qucere.  How  are  the  words,  "  debt  or  damages  claimed,"  t^  be  construed  f 
{Euddick  v.  Billings,  3  B.  R.  61 ;  8.  c.  1  Wool.  330.) 

Judgments  in  actions  at  law  rendered  in  the  district  court,  il*  founded 
Tipon  the  verdict  of  a  jury,  can  never  be  reversed  in  a  summary  way,  as  the 
Constitution  provides  that  **  no  fact  tried  by  a  jury  shall  be  otherwise  re-ex- 
amined in  any  court  of  the  United  States  than  according  to  the  rule  of  the 
common  law."  Two  modes  only  were  known  to  the  common  law  to  re-ex- 
amine such  facts,  to  wit,  the  granting  of  a  new  trial  by  the  court  where  the 
issue  was  tried  or  to  which  the  record  was  returnable ;  or,  secondly,  by  the 
award  of  a  venire  facias  de  novo  by  an  appellate  court  for  some  error  of  law, 
which  intervened  in  the  proceeding.  Congress  could  not  provide  that  a  judg- 
ment of  the  district  court,  founded  upon  the  verdict  of  a  jury  in  a  civil  ac- 
tion whether  for  a  less  or  greater  sum  than  five  hundred  dollars,  should  be 
revised  in  the  circuit  court  in  a  summary  way,  and  inasmuch  as  suits  in  equity 
are  placed  in  the  same  category  as  actions  at  law,  no  provision  for  an  appeal 
is  made  where  the  debt  or  damage  claimed  does  not  exceed  lave  hundred  dol- 
lars, and  the  decrees  of  the  district  couH  in  such  case  are  final  and  conclusive. 
{Knight  v.  Chenep,  5  B.  R.  305 ;  s.  c.  2  L.  T.  B.  206;  Ins.  Co,  v.  Comstock,  8 
B.  R.  145 ;  B.  c.  16  Wall.  258.) 

Appellate  jurisdiction  of  decisions  of  the  district  court  is  conferred  upon 
the  circuit  court  in  lour  classes  of  cases:  1st.  By  appeal  in  cases  in  equity 
decided  in  the  district  court  under  the  jurisdiction  created  by  the  act;  2d. 
By  writs  of  error  in  cases  at  law  decided  in  the  exercise  of  that  jurisdiction ; 
3d.  By  appeal  from  decisions  rejecting  wholly  or  in  part  the  claims  of  sup- 
posed creditors;  and  4th.  By  a])peHl  from  decisions  allowing  such  claims. 
In  the  first  two  classes  of  cases,  the  appeal  or  writ  of  error  is  given  to  the  un- 
successful party  to  the  suit,  whether  in  equity  or  at  law ;  in  the  third  class 
it  is  given  to  the  dissatisfied  creditor ;  in  the  fourth  to  the  dissatisfied  as- 
si^^nec.  The  suits  belonging  to  the  first  two  classes  of  cases  are  those  of 
which  concurrent  jurisdiction  is  given  to  the  circuit  and  district  courts  by 
section  4970,  and  hence  the  appellate  jurisdiction  in  such  cases,  by  ap- 
peal or  writ  of  error,  is  limited  to  suits  at  law  or  in  equity  by  assignees 
-against  persons  claiming  an  adverse  interest,  or  owing  a  debt  to  the  bank- 
rupt, or  by  such  persons  against  assignees.  {In  re  Alexander,  3  B.  R.  29 ; 
8.  c.  Chase,  295 ;  s  c.  2  L.  T.  B.  81 ;  in  re  O'Brien,  1  B.  R.  176  ;  Street  v. 
Dawsm,  4  B.  R.  207;  m  re  York  &  Hoover,  4  B.  R.  479;  s.  c.  1  Abb.  (\  C. 
503 ;  s.  c.  1  L.  T.  B.  290  ;  Morgjn  v.  ThornhUl,  5  B.  R.  1 ;  6.  c.  11  Wall.  65; 
Knight  v.  Cheney,  5  B.  R.  305  ;    s.  c.  2  L.  T.  B.  205.) 

The  judgments  or  decrees  of  the  district  court  rendered  in  the  exerciee  of 


S  4980.]  NOTES  OF    DBOISIONS.  355 

the  regalar  jurisdiction  between  party  and  party  can  not  be  reviewed  or  re- 
yified  in  any  other  manner  than  that  proyided  in  the  twenty-second  section 
of  the  judiciary  act  and  subsequent  acts.  {Coit  v.  Bobiruorij  9  B.  R.  289;  s. 
c.  19  Wall.  274.) 

The  remoyal  of  such  cases  into  the  circuit  court  must  be  effected  nnder 
the  regulations  prescril>ed  in  the  twenty-second  section  of  the  judiciary  act 
and  subsequent  acts.     {OaU  v.  Robinson,  9  B.  R.  289;  8.  o.  19  Wall.  274.) 

Mere  questions  are  not  re-examinable  under  those  regulations,  nor  will  any 
Judgment  or  decree  be  regarded  as  a  regular  final  judgment  or  decree  for 
£uch  a  purpose,  unless  it  is  rendered  in  term  time  when  the  court  is  in  session. 
(CoU  V.  Bohinmn,  9  B.  R.  289;  s.  c.  19  Wall.  274.) 

Appeali. 

The  phrase  '*  case  in  equity,"  means  a  suit  in  equity.  Courts  of  law  fre- 
quently pass  upon  questions  purely  equitable  on  motion  or  rule,  but  the 
nature  of  the  question  has  never  been  held  to  make  such  motion  or  rule  a 
case  in  equity.  It  is  a  very  common  practice  for  courts  of  law,  on  motion. 
to  set  aside  sales  made  by  a  sherifi'  on  execution,  on  account  of  some  fraud 
or  unfairness  on  the  part  of  the  sheriff  or  purchaser,  yet  he  would  be  a  bold 
man  who  would  insist  that  such  a  motion  was  a  case  in  equity.  When  money 
is  brought  into  court— the  proceeds  of  a  sale  on  execution — courts  of  law  do 
not  hesitate,  on  motion,  to  direct  how  the  money  shall  be  distributed,  assum- 
ing-to  pass  upon  the  priorities  of  claimants  to  the  fund;  yet,  it  has  never 
been  supposed  that,  by  so  doing,  they  were  rendering  a  decree  in  chancery, 
or  that  the  motion  to  distribute  the  fund  according  to  the  rights  of  the  par- 
ties made  a  case  in  equity.  When  the  district  court  passes  upon  the  valiaity 
of  a  sale,  and  directs  the  distribution  of  the  fund  arising  therefrom,  on  motion 
or  rule  to  show  cause,  the  motion  is  not  a  case  in  equity,  nor  the  ruling  of  the 
court  a  decree  in  equity.  It  is  the  simple  exercise  of  a  power  incident  to 
courts  of  law  as  well  as  equity,  to  regulate  the  proceedings  in  a  case  pending 
before  it,  to  control  its  own  process  and  to  distribute  funds  brought  into 
court.  {In  re  York  &  Hoover^  4  B.  R.  479;  s.  c.  1  Abb.  C.  C.  603;  s.  c.  1  L. 
T.  B.  290.) 

Summary  proceedings  in  the  district  court  can  not  be  revised  by  an  ap- 
peal to  the  circuit  court,  (flamson  v.  Bluke,  6  B.  R.  401 ;  Samson  v.  Glarhoy  6 
B.  R.  403;  a.  c.  9  Blatch.  372.) 

An  appeal  can  not  be  taken  to  revise  a  decision  on  a  question  relatinc:  to 
the  bankrupt's  discharge.  {In  re  J.  M.  Reed,  2  B.  R.  9 ;  Buddick  v.  B  Uings, 
3  B.  R.  61 ;  8.  c.  1  Wool.  330;  Coit  v.  Robinson,  9  B.  R.  289;  s.  c.  19  Wall. 
274.) 

An  appeal  will  not  lie  from  a  decision  in  a  case  of  involuntary  bankruptcy 
declaring  the  debtor  a  bankrupt.    (/»  re  O'Brien,  1  B.  R.  I'^'O.) 

An  appeal  to  the  circuit  court  does  not  lie  by  the  petitioning  creditor  from 
an  order  of  the  district  court  vacating  an  order  adjudicating  the  debtor  a 
bankrupt  at  the  instance  of  another  creditor.  The  remedy  of  the  petitioning 
creditor  in  such  a  case  is  under  section  4986.     {In  re  Hall,  1  Dillon,  586.) 

The  appeal  in  cases  in  equity  must  be  from  the  final  decrep,  and  from  that 
only.  The  language  of  the  section  plainly  indicates  that  it  is  to  be  from  a 
decree,  and  not  from  any  and  every  order  in  the  progress  of  the  cause.  {Clark 
T.  Iselin,  9  Blatch.  196  ;  Piatt  v.  Stewart.,  47  How.  Pr.  206.) 

This  section  provides  for  an  appeal  in  two  classes  of  cases,  namely,  in 
"  cases  in  equity ''  and  on  a  "  decision  "  allowing  or  rejecting  a  claim.  It  is 
therefore  appropriate  to  use  the  expression  "  decree  or  decision  appealed 
from."    The  language  refers  to  and  is  apt  to  describe  each  class,  and  only 
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indicates  that  in  cases  in  equity  a  decree  may  be  the  subject  of  appeal,  and 
tbat  where  a  claim  is  allowed  or  rejected,  the  appeal  is  to  be  taken  within 
ten  days  after  the  *^  decision  "  referring  to  the  immediately  preceding  lan- 
guage, giving  an  appeal  "  from  the  decision  '^  of  the  district  court  allowing 
or  rejecting  such  claim.     {Claris  y.  laeUn,  9  Blatch.  196.) 

An  order  which  directs  the  ascertainment  of  the  amount  due  under  a 
mortgage,  without  fixing  the  terms  and  conditions  of  the  foreclosure  of  the 
equity  of  redemption,  or  the  time  at  which  the  foreclosure  shall  be  final  and 
operative,  is  interlocutory  merely,  and  not  a  final  decree.  {In  re  Edward  A. 
Casey,  8  B.  R.  71 ;  s.  c.  10  Blatch.  376.) 

A  decree  which  merely  declares  a  conveyance  void,  but  directs  a  reference 
to  the  master  to  take  an  account  of  the  rents  and  profits,  and  to  make  allow- 
ances aifecting  the  rights  of  the  parties,  is  not  a  final  decree.  {Piatt  v.  Stew- 
atrt,  47  How.  Pr.  206.) 

The  decree  must  be  final  as  to  all  parties,  and  as  to  all  rights  claimed  in 
the  litigation  sought  to  be  reviewed.  If  the  decree  is  not  final  as  to  one 
party,  the  appeal  of  others  will  not  be  entertained.  {PUUt  v.  Stewart^  47  How. 
Pr.  206.) 

Where  the  omission  to  take  the  appeal  in  time  arose  from  a  mistake  in  the 
selection  of  the  remedy,  the  district  court  may  grant  a  review  of  the  decree  so 
that  a  regular  appeal  may  be  taken.    (Stickney  v.  WUt^  11  B.  R.  97.) 

When  an  appeal  is  taken  to  revise  summary  proceedings,  the  decree  may 
be  aflirmed  if  the  circuit  court  finds  it  to  be  correct  upon  the  facts  of  the  case. 
{Samaan  v.  Blake,  6  B.  R.  401.) 

When  the  question  raised  on  an  appeal  is  doubtful,  no  costs  will  be 
allowed.  {Clark  v.  Iselin,  9  Blatch.  196;  in  re  Place  &  Sparkman,  9  Blatch. 
869.) 

Writ  of  Error. 

It  is  the  right  of  the  excepting  party  in  a  case  of  involuntary  bankruptcy, 
which  is  tried  before  a  jury,  to  have  the  questions  arising  during  the  trial,  if 
duly  presented  by  a  bill  of  exceptions,  re-examined  by  the  circuit  court  on  a 
writ  of  error.  (Ins.  Co,  v.  Comstock,  8  B.  R.  145 ;  s.  c.  16  Wall.  258 ;  Phelps 
V.  Clasaen,  8  B.  R.  87 ;  s.  c.  1  Wool.  204.) 

No  writ  of  error  lies  from  the  circuit  court  to  the  district  court  where  the 
case  is  tried  before  the  court  without  the  intervention  of  a  jury.  {Blair  r. 
Allen,  8  Dillon,  101.) 

A  bill  of  exceptions  which  on  its  face  does  not  appear  to  have  been  taken 
at  the  trial  is  insufficient.     {Strain  v.  Oourdin^  11  B.  R.  156.) 

A  bill  of  exceptions  to  the  rejection  of  certain  evidence  is  insufficient  if  it 
does  not  set  out  the  evidence  so  rejected.    {Strain  v.  Gourdin,  11  B.  R.  156.) 

A  petition  for  a  writ  of  error  which  is  not  made  a  part  of  the  bill  of  ex- 
ceptions forms  no  part  of  the  record,  although  it  purports  to  set  out  all  the 
evidence  in  the  case.     {Strain  v.  Qourdin,  11  B.  R  156.) 

If  the  errors  in  the  instruction  did  not  materially  affect  the  merits  of  the 
action,  and  the  court  could  have  properly  told  the  jury  to  find  the  verdict  as 
they  did,  the  judgment  will  be  affirmed.  {Schulenherg  v.  Kahureck,  2  Dillon, 
132;   Walhrun  v.  Babbitt,  0  B.  R.  539;  s.  c.  9  B.  R.  1 ;  s.  c.  16  Wall.  577.) 

Questions  of  fact  can  not  be  re- examined  on  a  writ  of  error.  It  may  be 
necessary,  to  enable  the  court  to  see  tlie  principle  of  law  that  was  decided,  to 
make  the  facts,  to  some  extent,  a  part  of  the  record  by  bill  of  exceptions,  hut 
it  is  always  the  law  decided  that  is  subject  to  review,  and  not  the  facts. 
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iRuddicJcY,  BiUingn,  3  B.  R.  61;  8.  c.  1  Wool.  830;  Craginr,  Thompson^  13 
B.  R.  81 ;  8.  c.  2  Dillon,  513.) 

It  18  no  ground  for  reyerdng  a  judgment  that  it  is  rendered  payable  in 
gold  coin  without  finding  any  such  state  of  facts  as  would  justify  that  kind 
of  judgment.  It  would  be  the  regular  mode  in  the  absence  of  a  stipulation 
by  the  parties  to  find  the  value  in  currency,  but  this  would  only  involve  the 
necessity  of  ascertaining  the  difference  in  value  between  coin  and  currency, 
and  adding  it  to  the  coin  value.  The  result  would  practically  be  the  same, 
for  the  amount  of  currency  would  be  increased  so  as  to  equal  the  value  as  act- 
ually found  in  coin.  The  party  would  be  required  to  pay  exactly  the  same 
value,  although  the  number  of  dollars  in  currency  would  be  greater.  He  is 
therefore  in  no  way  injured  by  the  judgment  for  coin.  {Edmondson  v.  Hyde^ 
7  B.  R.  1 ;  s.  c.  2  Saw.  205 ;  s.  c.  5  L.  T.  B.  380.) 

If  a  case  is  tried  without  a  jury,  the  circuit  court  can  not,  on  a  writ  of 
error  go  behind  the  general  finding  for  the  party  to  inquire  into  the  weight  or 
safficiency  of  the  evidence.  {Babhitt  v.  Burgess^  7  B.  R  561 ;  s.  c.  2  Dillon, 
169.) 

Parties  litigant  should,  if  they  so  desire,  interpose  their  technical  objec- 
tions in  the  district  court,  and  if  they  do  not,  they  ought  not  to  be  heard  for 
the  first  time  in  the  appellate  court  upon  such  points,  especially  where  it  is 
obvious  that  the  judgment  was  such  as  the  law  and  facts  demanded.  Tech- 
nical and  formal  detects  should  be  assailed  in  order  that  they  may  be  cor- 
rected in  the  court  of  original  jurisdiction.  Such  defects  are  no  ground  for 
the  reversal  of  a  judgment  in  the  appellate  court.  {Babbitt  v.  Burgeas,  7  B.  B. 
561  ;  8.  c.  2  Dillon,  169.) 

Objection  to  the  pleadings  can  not  be  entertained  in  the  circuit  court 
(§  954),  unless  they  were  raised  by  a  special  demurrer  in  the  district  court. 
{Babbitt  V.  Burgess,!  B.  R.  561;  s.  c.  2  Dillon,  169.) 

A  motion  to  dismiss  a  writ  of  error  will  be  overrruled  if  it  is  made  before 
the  day  oi|  which  the  writ  is  returnable.  {Globe  las.  Go.  v.  Gleoeland  Ins.  Go. 
21  I.  R.  R.  14.) 

Instructions  are  entitled  to  a  reasonable  construction,  and  if  correct  when 
applied  to  the  facts  submitted  to  the  jury,  they  will  be  sustained  in  an  appellate 
court,  even  though  if  standing  alone  or  without  any  explanation  they  would 
be  incomplete  in  respect  to  some  matter  sufiSciently  expJained  in.  the  evidence. 
i^WiUis  V.  Garpenter  et  al.  14  B.  R.) 

Proof  of  Claims. 

A  decision  that  the  claim  of  one  creditor  is  not  entitled  to  priority,  and 
the  claim  of  another  is,  is  not  a  rejection  of  the  first  claim.  A  creditor's 
claim  is  the  debt  due  from  the  bankrupt  to  him,  and  the  question  of  priority 
of  payment  is  one  totally  distinct  from  the  question  of  the  allowance  or  rejec- 
tion of  the  claim  or  debt.  There  is  a  distinction  between  the  claim  of  a  debt 
or  demand  against  the  bankrupt,  and  the  claim  of  priority  as  to  other  cred- 
itors. A  claim  of  priority  is  not  a  claim  asserted  against  the  bankrupt,  but  a 
Tight  asserted  against  other  creditors.  {In  re  York  &  Hoover,  4  B,  R.  479 ; 
8.  c.  1  Abb.  C.  C.  503 ;  s.  c.  1  L.  T.  B.  290.) 

When  an  investigation  has  been  had  and  a  decision  as  to  the  validity  of  a 
claim  has  been  made  by  the  district  court,  the  right  of  an  objecting  creditor  to 
contest  the  claim  ceases,  and  any  further  proceedings  to  review  the  decision 
must  be  taken  by  the  assignee.  {In  re  Troy  Woolen  Co.  9  B.  R.  329  ;  s.  c.  9 
Blatch.  191.) 

If  the  appellant  does  not  file  his  appeal  in  the  office  of  the  clerk  of  the 
•circuit  court,  at  the  term  which  is  held  next  after  the  expiration  of  ten  days 
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from  the  time  of  claimiog  the  same,  and  does  not  set  forth  a  statement,  in 
^vriting,  of  his  claim,  to  which  the  assignee  can  plead  or  answer,  and  thereby 
form  an  issue  to  be  tried,  the  appeal  will  be  dismissed,  although  he  claimed 
an  appeal  within  the  proper  time,  and  gave  due  notice  thereof  to  the  clerk  of 
the  district  court  and  the  opposite  party.  (In  re  Coleman,  2  B.  R.  671 ;  a.  c. 
7  Blatch.  192;  in  re  Place  et  al.  4  B.  R.  541 ;  b.  c.  8  Blatch.  802.) 

A  decree  rejecting  a  claim,  and  directing  that  the  assignee  recover  costs 
against  the  claimant  to  be  taxed  by  the  clerk,  and  have  execution  therefor, 
is  final  in  such  a  sense  that  an  appeal  will  lie  therefrom.  It  settles  the  lights 
of  the  parties,  finally  rejects  the  claim,  and  awards  a  recovery  of  costs  and 
execution  therefor.  No  act  of  the  court  is  necessary  to  the  full  and  final 
effect  of  its  order.  1  he  ten  days  begin  to  run  from  the  entry  of  the  decree, 
and  not  from  the  taxation  of  the  costs.  (In  re  Place  &  Sparkman,  9  Blatch. 
369.) 

An  objection  which  goes  to  the  jurisdiction  of  the  court  does  not  rest  in 
discretion.     (In  re  Plupe  &  Sparkman,  9  Blatch.  369.) 

If  no  bond  is  given  within  the  required  ten  days,  no  appeal  can  be  allowed. 
Still,  if  the  bond  is  in  proper  form,  and  is  properly  executed,  and  is  in  a  proper 
amount,  and  the  sureties  are  sufficient,  the  judge  of  the  district  court  may 
approve  it  as  a  bond  which  would  be  a  proper  one  if  given  in  time,  leaving 
it  to  the  appellee  to  move  the  appellate  court  to  dismiss  the  appeal  if  such  a 
course  shall  seem  proper  to  him.  The  bond  must  clearly  and  accurately  state 
by  what  court  the  decree  appealed  from  was  rendered.  (Benjamin  v.  Hart^  4 
B.  R.  408.) 

Sec.  4981. — No  appeal  shall  be  allowed  in  any  case  from  the 
district  to  the  circuit  court  unless  it  is  claimed,  and  notice  given 
thereof  to  the  clerk  of  the  district  court,  to  be  entered  with  the 
record  of  the  proceedings,  and  also  to  the  assignee  or  creditor,  as 
the  case  may  be,  or  to  tiie  defeated  party  in  equity,  within  ten 
days  after  the  entry  of  the  decree  or  decision  appealed  from  ;  nor 
unless  the  appellant  at  the  time  of  claiming  the  same  shall  give 
bond  in  the  manner  required  in  cases  of  appeals  in  suits  in  equity ; 
nor  shall  any  writ  of  error  be  allowed  unless  the  party  claiming 
it  shall  comply  with  the  provisions  of  law  regulating  the  granting 
of  such  writs. 

The  failure  to  give  notice  to  the  adverse  party  within  ten  days,  whether 
claimant  or  assignee,  is  equally  fatal  to  the  appeal  as  the  failure  to  give  the 
notice  to  the  clerk  that  the  appeal  is  claimed.  ( Wood  v.  Bailey,  12  B.  R.  132 ; 
8.  c.  21  Wall.  640.) 

The  words  "  defeated  party  "  must  be  construed  as  "  opposite  party,"  or 
"successful  party,"  or  ** adverse  party."  (Wood  v.  Bailey,  12  B.  R.  132;  a  a 
21  Wall.  640.) 

Sec.  4982. — Such  appeal  shall  be  entered  at  the  term  of  the 
circuit  court  which  shall  be  held  within  the  district  next  after  the 
xpi ration  of  ten  days  from  the  time  of  claiming  the  same. 
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The  right  of  appeal,  as  given  by  the  statute,  can  neither  be  enlarged  nor 
restricted  by  the  district  or  the  circuit  court.  The  regulation  of  appeals  is  a 
regulation  of  jurisdiction.  The  circuit  court  has  no  jurisdiction  of  any  ap- 
peal in  any  case  under  the  bankrupt  act  from  the  district  court,  unless  it  is 
claimed,  and  bond  is  filed  at  the  time  it  is  claimed,  and  notice  of  it  given,  aa 
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required  by  this  sectioD,  within  ten  days  after  entry  of  the  decree  or  decision 
appealed  from ;  and  unless  it  is  entered  at  the  term  of  the  circuit  court  first 
held  within  and  for  the  proper  district  next  after  the  expiration  of  ten  days 
from  the  time  it  was  claimed.  {In  re  Alexander,  3  B.  R.  29 ;  B.  c* Chase,  295 ; 
8.  c.  2  L.  T.  B.  81 ;  in  re  Kyler,  3  B.  R.  46;  s.  c.  6  Blatch.  514;  Hawkins  v. 
Bastings  NaVl  Bank,  1  Dillon,  453;  Sedgwick  v.  Fridenberg,  11  Blatch.  77.) 

Although  the  circuit  court  will  not  and  can  not  get  any  jurisdiction  of  the 
appeal  if  the  same  is  not  taken  in  ten  days,  yet  by  the  filing  and  serving  of 
tbe  notice  of  the  appeal  the  court  does  obtain  jurisdiction,  and  the  words 
which  refer  to  the  entering  of  the  appeal  at  the  next  circuit  are  merely  direc- 
tory, and  the  time  for  filing  the  tiansmiss  may  be  enlarged  by  agreement. 
{Baldwin  v.  Rapplee,  5  B.  R.  19;  Barron  v.  Morris,  14  B.  R.  371.) 

The  district  judge  or  a  circuit  judge  may,  in  a  proper  case,  enlarge  the 
time  for  entering  an  appeal,  and  an  application  for  that  purpose  should  be 
made  as  soon  as  the  parties  are  apprehensive  that  tliey  will  not  have  time 
sufficient  to  prepare  proper  pleadings.     {Barron  v.  Morris,  14  B.  R.  371.) 

Although  the  rule  in  regard  to  entering  the  appeal  is  merely  directory, 
still  if  it  is  disregarded,  the  appellee  has  a  prima  facie  ground  of  dismissal. 
{Barron  v.  Morris,  14  B.  R.  371.) 

"What  is  required  to  be  filed  in  the  circuit  court  within  ten  days  from  the 
time  of  taking  the  appeal,  is  the  appeal  containing  a  statement  of  the  appel- 
lant's claim,  and  a  brief  account  of  what  has  been  done  in  the  district  court, 
and  the  grounds  of  appeal.  It  is  not  necessary  that  the  transcript  of  the  pro- 
ceedings in  the  district  court  shall  be  filed  within  ten  days.  {Barron  v.  Morris^ 
14  B.  R  871.) 

When  an  appeal  has  not  been  properly  taken,  a  motion  for  a  re- argument, 
so  that  an  appeal  may  be  taken  from  the  decree  when  re-entered,  will  not  be 
granted,  unless  the  case  is  one  of  unquestionable  mistake,  evincing  perfect 
good  faith,  and  is  meritorious ;  and  even  then,  to  grant  such  relief  is  going 
to  the  extreme  verge  of  judicial  decisions.  A  court  should  not  do  indirectly 
what  it  has  no  power  to  do  directly,  except,  perhaps  in  such  extraordinary 
and  extreme  cases  as  ought  to  be  considered  as  exceptions  to  an  almost  in- 
flexible and  absolute  general  rule.  {In  re  Troy  Woolen  Co.  C  B.  R.  16;  s.  c» 
5  Ben.  413.) 

Taken  literally,  the  ten  days^  limitation  does  not  extend  to  writs  of  error, 
but  the  better  opinion  is  in  view  of  the  fact  that  writs  of  error  and  appeals 
are  associated  together  in  the  preceding  sections,  that  the  word  appeal  in  this- 
section  means  the  same  as  review  or  revision,  and  that  it  was  intended  to  in- 
clude the  writ  of  error  as  well  as  appeal,  as  the  whole  section  seems  to  con- 
template a  more  expeditious  disposition  of  the  cause  in  the  appellate  court 
than  that  prescribed  in  the  judiciary  aci  or  the  act  to  amend  the  judiciary 
system.  (Lis,  Co.  v.  Comstock\  8  B.  R.  145 ;  s.  c.  16  Wall.  258;  Goit  v.  Bobinsony 
9  B.  R  289;  s.c.  19  Wall.  274.) 

Sec.  4983. — If  the  appellant  in  writing  waives  his  appeal  before 
any  decision  thereon,  proceedings  may  be  had  in  the  district  court 
as  if  no  appeal  bad  been  taken. 

Sec.  4984. — A  supposed  creditor  who  takes  an  appeal  to  the 
circuit  court  from  the  decision  of  the  district  court,  rejecting  his 
claim  in  whole  or  in  part,  shall,  upon  entering  his  appeal  in  the 
circuit  court,  file  in  the  clerk's  office  thereof,  a  statement  in  writ- 
ing of  his  claim,  setting  forth  the  same,  substantially,  as  in  a 
declaration  for  the  same  cause  of  action  at  law,  and  the  assignee 
shall  plead  or  answer  thereto  in  like  manner,  and  like  proceedings- 
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shall  thereupon  be  had  in  the  pleadings,  trial,  and  determination 
of  the  cause,  as  in  actions  at  law  commenced  and  prosecuted,  in 
the  usual  manner,  in  the  courts  of  the  United  States,  except  that 
no  execution  shall  be  awarded  against  the  assignee  for  the  amonnt 
of  a  debt  found  due  to  the  creditor. 

A  creditor  can  not  demand  payment  of  his  debt  until  he  makes  and  pre- 
sents to  the  assignee  the  proper  proof.  This  provision  is  analogous  in  purpose 
and  proceeding  to  the  probate  of  the  debts  against  the  estate  of  a  decedent 
before  being  presented  to  or  allowed  by  an  administrator.  When  this  is  done, 
parties  interested  may  object  to  the  claim,  and  the  court — the  district  judge 
without  a  jury  in  a  summary  manner—may  reject  the  claim  as  not  being  duly 
proved,  or  as  being  founded  in  fraud,  illegality,  or  mistake.  Then,  and  not 
before,  the  supposed  creditor  may  bring  an  action  in  the  circuit  court  against 
the  assignee,  and  have  his  right  to  payment  regularly  tried.  Bat  this  action 
can  only  be  maintained  by  the  creditor's  first  taking  an  appeal  from  the  order 
rejecting  his  claim.  This  appeal  mu&t  be  taken  within  a  limited  time,  in  a 
particular  manner,  and  to  a  particular  court.  The  right  to  sue  the  assignee 
IS  postponed  and  limited  to  the  happening  and  performance  of  these  pre- 
cedent circumstances  and  conditions.  But  they  are  not  adjudications,  but 
only  proceedings  preliminary  of  adjudication.  (Catlin  v.  Foster^  8  B.  R.  540 ; 
8.  c.  1  Saw.  37;  s.  c.  1  L.  T.  B.  193.) 

The  statement  must  be  in  form  and  substance  a  declaration  of  the  supposed 
cause  of  action,  to  which  the  adverse  party  can  plead  and  go  to  trial.  {In  re 
Place  et  al.  4  B.  R.  541 ;  s.  c.  8  Blatch.  302.) 

The  provisions  of  this  section  seem  to  be  made  for  ordinary  debts,  and  if 
taken  literally,  the  case  of  an  equitable  debt  is  overlooked.  But  the  circait 
court  has  full  appellate  power,  and  may  make  such  order  in  relation  to  appeals, 
not  fiilly  provided  for  in  this  section,  as  may  be  necessary  to  conform  the  pro- 
ceedings to  the  nature  of  the  case.  (In  re  Blandin,  5  B.  R.  89 ;  s.  o.  Lowell, 
548 ;  s.  c.  2  L.  T.  B.  198.) 

The  circuit  court  has  no  original  jurisdiction  to  receive  and  allow  debts 
against  the  estate  of  a  bankrupt.  The  claims  of  creditors  must  first  be  pre- 
sented in  the  district  court.  It  is  not  proper  to  present  one  claim  in  the 
district  court  and  under  cover  of  an  appeal  transform  the  claim  into  a  new 
and  distinct  cause  of  action.  In  other  words,  the  circuit  court  on  appeal 
ought  not  to  be  called  upon  to  decide  questions  either  of  law  or  of  fact  that 
were  not  raised  and  involved  in  the  decision  of  the  district  court.  The  same 
cause  of  action  is  to  be  pursued,  though  it  may  happen  that  new  or  further 
proofs  in  support  of  that  cause  of  action  may  establish  facts  not  proved 
below  and  new  questions  of  law  may  arise  thereupon.  (In  re  Jaycox  & 
Green,  13  B.  R.  122;  s.  c.  12  Blatch.  209.) 

Where  the  proof  in  the  district  court  is  on  a  note,  the  creditor  can  not  in 
the  circuit  court  relv  on  a  claim  for  money  loaned.  (In  re  Jaycox  &  Green, 
18  B.  R.  122;  s.  o.  12  Blatch.  200.) 

Sec.  4985. — The  final  jndgment  of  the  circuit  court,  rendered 
upon  any  appeal  provided  for  in  the  precedinoj  section,  shall  be 
conclusive,  and  the  list  of  debts  shall,  if  necessary,  be  altered  to 
conform  thereto.  The  party  prevailing  in  the  suit  shall  be  entitled 
to  costs  against  the  adverse  party,  to  be  taxed  and  recovered  as  in 
suits  at  law ;  if  recovered  against  the  assignee,  they  shall  be  al- 
io A-ed  out  of  the  estate. 
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.Sec.  4986. — The  circuit  court  for  each  district  sliall  liave  a 
general  superintendence  and  jurisdiction  of  all  cases  and  questions 
arifiling  in  the  district  court  for  such  district  when  sitting  as  a  court 
of  bankruptcy,  whether  the  powers  and  jurisdiction  of  a  circuit 
court  have  been  conferred  on  such  district  court  or  not ;  and  ex- 
cept when  special  provision  is  otherwise  made,  may,  upon  bill, 
petition,  or  other  proper  process,  of  any  party  aggrieved,  hear  and 
determine  the  case  as  in  a  court  of  equity ;  and  the  powers  and 
jurisdiction  hereby  granted  may  be  exercised  either  by  the  court 
in  term  time,  or,  in  vacation,  by  the  circuit  justice  or  by  the  cir- 
cuit judge  of  the  circuit.     . 

ConstructioD. 

It  would  be  difficult  to  use  language  capable  of  conferring  a  more  com- 
plete supervision  over  all  the  proceedings  of  the  district  court  in  bankruptcy. 
There  is  not  only  a  general  superintendence ;  but,  lest  that  word  might  not 
include  everything,  there  is  a  general  jurisdiction  conferred.  This  extends 
not  only  to  all  cases,  but  to  all  questions  arising  under  the  act.  In  other 
words,  the  circuit  court  may  review  the  whole  case  and  decide  on  it,  or  it 
may  assume  jurisdiction  of  any  particular  question  arising  in  the  progress  of 
the  case.  This  jurisdiction  can  only  be  exercised  over  proceedings  in  bank* 
niptcy  already  pending  in  the  district  court.  {Rtiddiek  v.  Billings^  3  B.  R. 
61 ;  s.  c.  1  Wool.  830  ;  in  re  Alexander,  3  B.  R.  29 ;  s.  c.  Chase,  295  ;  s.  c.  2 
L.  T.  B.  81 ;  BUI  v.  BechwUh,  2  B.  R.  241 ;  Littlefleld  v.  Del.  <&  Hud.  Canal 
Co.  4  B.  R.  257.) 

The  revision  contemplated  by  this  clause  is  evidently  of  a  special  and 
summary  character,  substantially  the  same  as  that  given  in  the  prior  bank- 
rupt act,  as  sufficiently  appears  from  the  words  *'  general  superintendence '' 
preceding  and  qualifying  the  word  jurisdiction,  and  more  clearly,  from  the 
fact  that  the  jurisdiction  extends  to  mere  questions,  as  contradistinguished 
from  judgments  or  decrees,  as  well  as  to  cases,  showing  that  it  includes  the 
latter  as  well  as  the  former,  and  that  the  jurisdiction  may  be  exercised  in 
chambers  as  well  as  in  court,  and  in  vacation  as  well  as  in  term  time.  (Mor- 
gan V.  Thamhill,  5  B.  R.  1;  s.  o.  11  Wall.  65;  CoU  v.  Robinson,  9  B.  R.  289; 
8.C.  19  Wall.  274.) 

The  only  construction,  which  gives'  due  effect  to  all  parts  of  the  act  relat- 
ing to  revisory  jurisdiction,  is  that  which,  on  the  one  hand,  excludes  from 
the  category  of  general  superintendence  and  jurisdiction  of  the  circuit  court, 
the  appellate  jurisdiction  defined  by  section  4980 ;  and,  on  the  other,  brings 
within  that  category  all  decisions  of  the  district  court,  or  the  district  judge 
at  chambers,  which  can  not  be  reviewed  upon  appeal  or  writ  of  error  under 
the  provisions  of  that  section.  {In  re  Alexander,  3  B.  R  29 ;  s.  o.  Chase, 
296;  s.  C.2L.  T.  B.  81.) 

Power  to  revise  all  cases  and  questions  which  arise  in  the  district  courts 
in  a  proceeding  in  bankruptcy,  '^  except  when  special  provision  is  otherwise 
made,"  is  conferred  upon  the  circuit  courts ;  but  this  power  does  not  extend 
to  any  case  where  special  provision  for  the  revision  of  the  case  is  otherwise 
made,  as  where  it  is  provided  that  an  appeal  will  lie  from  the  district  court 
to  the  circuit  court,  or  where  a  writ  of  error  will  lie  from  the  circuit  court  to 
the  district  court,  in  the  manner  provided  in  the  laws  of  Congress  allowing 
appeals  and  writs  of  error.  {Smith  v.  Mason,  6  B.  R.  1;  8.  c.  14  Wall.  419  ; 
fi.  c.  5  L.  T.  B.  7;  Knight  v.  Cheney,  5  B.  R.  805 ;  s.  c.  2  L.  T.  B.  205;  Stick- 
ney  v.  Wilt,  11  B.  R.  97.) 

The  proceeding  in  bankruptcy,  from  the  filing  of  the  petition  to  the  dis- 
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charge  of  the  bankrapt  and  the  final  dividend,  is  a  single  statutory  case  or 
proceeding.  In  the  conduct  of  the  case  a  large  number  of  questions  may 
arise.  Before  the  assets  of  the  bankrupt  can  be  collected  and  distributed,  it 
•will  frequently  occur  that  the  assignee  or  a  creditor  will  be  driven  to  a  regu- 
lar bill  in  equity  or  an  action  at  law.  In  these  cases,  the  circuit  court  has  no 
supervisory  jurisdiction,  nor  has  it  where  the  claim  of  a  supposed  creditor 
has  been  rejected  in  whole  or  in  part,  or  where  the  assignee  is  dissatisfied 
with  the  allowance  of  a  claim.  These  classes  of  cases  may  be  taken  up  on 
writ  of  error  or  appeal.  But  all  other  cases  and  questions  arising  in  the 
progress  of  a  case  of  bankruptcy  through  the  bankrupt  court,  whether  the 
matter  is  of  legal  or  equitable  cognizance,  and  when  the  matter  is  not  the 
subject  of  a  regular  suit  in  equity  or  at  law,  or  the  allowance  or  disallowance 
of  a  claim,  fall  within  the  supervisory  jurisdiction,  and  may  upon  bill,  peti- 
tion or  other  proper  process  of  any  party  aggrieved,  be  heard  and  determined 
in  the  circuit  court  as  a  court  of  equity.  (In  re  York  &  Hoover,  4  B.  R.  479; 
B.  c.  1  Abb.  C.  C.  508 ;  s.  c.  1  L.  T.  B.  290.) 

Jurisdiction  is  conferred  upon  "  the  circuit  court  within  the  district  where 
the  proceedings  shall  be  pending,'*  but  the  meaning  of  Congress,  in  employ- 
ing that  language,  is  to  describe  the  particular  circuit  court  in  which  the 
jurisdiction  shall  be  exercised,  and  net  the  state  of  the  matter  to  be  revised, 
as  it  was  clearly  the  intention  of  Congress  that  all  such  matters  should  be 
subject  to  revision  in  the  circuit  court,  whether  interlocutory  or  final.  Re- 
vision must  be  sought  in  the  circuit  court  of  the  district  where  the  proceed- 
ings took  place  which  the  petitioner  asks  to  have  revised ;  but  he  is  not  de- 
prived of  a  remedy  because  the  decree  is  in  its  nature  final.  It  was  the  in- 
tention of  Congress  to  subject  every  ruling,  order  and  decree  of  the  district 
court,  in  bankrupt  cases,  to  the  examination  and  revision  of  the  circuit  court. 
(Liitlefield  v.  Del  dk  Hud.  Canal  Co,  4  B.  R.  257.) 

It  is  not  every  proceeding  in  a  bankrupt  case  that  the  circuit  court  is  au- 
thorized to  review.  The  circuit  court  is  not  empowered  to  pass  upon  the 
doings  and  actings  of  the  registers,  or  assignees,  or  creditors.  The  case  or 
question  presented  for  revision  must  be  a  case  or  question  fairly  presented  to 
and  passed  upon  by  the  bankrupt  court.  That  is  the  court  of  first  resort 
To  that  court  first  must  the  question  and  proofs  be  presented,  and  if  that 
court  errs  upon  the  question  presented,  then,  and  then  only,  can  resort  be 
had  to  the  circuit  court.  A  party  can  not  go  into  the  circuit  court  in  the 
first  instance  to  make  his  case  or  question.  (Ala,  &  Chat,  R,  R,  Co,  v.  Jane$^ 
7  B.  R.  146.) 

The  circuit  court  will  not  set  aside  an  alleged  fraudulent  sale  of  real 
estate  ordered  by  the  bankrupt  court  and  made  by  the  assignee,  unless  the 
motion  is  first  presented  to  the  bankrupt  court,  because  it  can  only  review 
the  action  of  the  court,  and  not  the  action  of  the  assignee.     {Bailey  v.  Whit- 
field, 7  B.  R.  178.) 

There  is  no  warrant  for  limiting  the  jurisdiction  of  the  circuit  court  to 
review  summary  proceedings  in  bankruptcy  by  any  measure  of  the  value  of 
the  property  involved.     (Samson  v.  BlaJce,  6  B.  R.  410 ;  s.  c.  9  Blatch.  379.) 

If  there  is  nothing  in  the  record  to  show  that  the  district  court  found 
anything  upon  a  particular  point,  the  circuit  court  can  not  consider  that  as  a 
question  properly  before  it  for  revision.  (In  re  McGilton  et  al,  7  B.  R.  294 ; 
B.  c.  8  Bisa.  144.) 

The  bankrupt  act  does  not  contemplate  the  bringing  of  cases  relating  to 
the  election  of  an  assignee,  and  the  qualifications  of  voters  before  the  circuit 
court  for  review\  To  decide  upon  the  legality  of  the  votes  or  qualifications 
of  creditors  involves  no  principle  of  equity  unless  fraud  in  the  election  is 
alleged.  The  district  courts  are  vestea  with  large  discretionary  powers  in 
reference  to  the  appointment  and  approval  of  assignees,   and  the  circuit 
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courts  will  decline  to  interfere  with  them.     (Woods  v.  BuckweU^  7  B.  R.  405 ; 
B.  c.  2  Dillon,  38.) 

The  circuit  court  has  jurisdiction  to  revise  the  proceedings  of  the  district 
court  for  the  middle  district  of  Alabama.  (Alubama  R.  R,  Co,  y.  Jones,  5  B. 
R97.) 

Decrees  of  the  district  court  are  final,  in  the  constitutional  sense,  although 
they  are  rendered  under  an  act  of  Congress  which  makes  them  subject  to  re- 
yision  by  the  circuit  court,  and  consequently  the  right  of  such  revision  is 
not  inconsistent  with  the  interest  which  the  opposite  party  acquires  in  the 
decree.  Rendered  as  the  decree  is,  subject  to  revision  in  the  circuit  court,  no 
party  acquires  or  can  ncquire  any  interest  in  the  decree  to  defeat  the  right  of 
such  revision.     {Littlefletd  v.  Dei,  ik  Hud,  Canal  Co,  4  B.  R.  257.) 

The  superintendence  and  jurisdiction  conferred  by  this  clause  are  revisory 
of  cases  and  questions  arising  in  the  district  court,  and  contemplate  a  review 
of  what  is  presented  to  that  court  for  consideration  and  decision.  They  may 
include  the  power  which,  in  a  special  and  perhaps  more  restricted  form,  was 
given  in  the  sixth  section  of  the  bankrupt  act  of  1841,  wherein  authority  was 
cpiven  to  adjourn  any  point  or  question  arising  in  any  case  in  bankruptcy, 
into  the  circuit  court,  to  be  there  heard  and  determined ;  and  it  may  be  that, 
under  the  present  act,  the  presentation  of  such  questions,  and  the  jurisdiction 
of  the  circuit  court  over  them,  does  not,  as  in  the  former,  depend  upon  the 
discretion  of  the  district  court.  But,  in  either  view,  the  question,  or  cases 
presenting  such  questions,  must  arise  in  the  district  court ;  and  their  deter- 
mination in  the  circuit  court  is  either  for  the  guidance  or  control  of  the 
district  court.  This  is  not  a  jurisdiction  to  assume  the  conduct  of  thepro- 
ceedings,  or  to  specifically  enforce  or  execute  the  orders  or  decrees  of  that 
court.  For  that  purpose  the  district  court  has  ample  and  exclusive  power. 
The  act  does  not  blend  or  confound  the  two  courts  in  the  administration  of 
the  bankrupt  law.  The  courts  are  distinct  under  that  act,  as  under  all  others, 
and  exercise  a  separate  jurisdiction,  each*  in  its  own  sphere.  The  proceed^ 
ings  for  a  review  of  the  decree  of  the  district  court  bring  the  decree,  and 
whatever  orders  are  involved  therein,  before  the  circuit  court;  but  do  not 
operate  to  transfer  the  entire  proceedings  in  bankruptcy  into  the  circuit 
court,  to  be  there  continued  as  in  a  court  of  first  instance.  If  the  decree  is 
affirmed,  it  stands  as  the  decree  of  the  district  court,  and  not  of  the  circuit 
court ;  and  is  to  be  carried  into  due  execution  by  the  former,  and  not  the 
latter.  {In  re  Binninger  et  al,  8  B.  R.  487 ;  s.  c.  7  Blatch.  159 ;  s.  o.  1  L.  T. 
B.  183;  in  re  Binninger  et  al.  3  B.  R.  489 ;  s.  c.  7  Blatch.  165 ;  s.  c.  1  L.  T. 
B.  188.) 

The  exercise  of  this  jurisdiction  is  not  placed  by  the  act  under  specific 
regulations  and  restrictions  like  the  proceeding  by  appeal  or  writ  of  error, 
nor  has  the  supreme  court  prescribed  any  rule  concerning  it.  It  must  depend 
on  the  sound  discretion  of  the  court.  Unreasonable  delay  in  invoking  the 
superintending  jurisdiction  should  not  be  allowed,  nor  should  such  excessive 
rigor  be  exercised  that  the  ends  of  justice  will  probably  be  defeated.  (/»  re 
Alexander,  8  B.  R.  29;  s.  c.  Chase,  295;  s  c.  2  L.  t.  B.  81 ;  Little/ield  v. 
Del,  db  Hud,  Canal  Co.  4  B.  R.  257 ;  Sutherland  v.  Kellogg^  2  Biss.  405 ;  in  re 
Work,  McCough  &  Co.  30  Leg.  Int.  361 ;  Bank  v.  Cooper,  9  B.  R.  629;  fl.  c. 
20  Wall.  171.) 

What  is  a  reasonable  time  depends  on  the  circumstances  of  each  case. 
Oererally  it  should  be  fixed  in  analogy  to  the  period  designated  within 
which  appeals  must  be  taken.  {Bank  v.  Cooper,  9  B.  R.  529 ;  s.  c.  20  Wall. 
171.) 

A  review  may  be  applied  for  at  any  time  before  the  supposed  erroneous 
order  is  carried  into  execution,  iln  re  Edward  A.  Casey,  8  B.  R.  71 ;  s.  c. 
10  Blatch.  376.) 
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Power  to  make  rules  for  the  orderly  conducting  of  business  in  court  is 
vested  in  the  circuit  court  as  well  as  in  the  supreme  court,  provided  such 
rules  are  not  repugnant  to  the  laws  of  the  United  States,  and  are  not  incon- 
sistent with  the  rules  relating  to  the  same  subject  established  by  the  supreme 
court.     (Sweat  v.  Boston  B.  R,  Co,  6  B.  R.  234 ;  s.  c.  1  L.  T.  B.  273.) 

The  jurisdiction  conferred  by  this  clause  can  only  be  exercised  within  and 
for  the  district  ^' where  the  proceedings  in  bankruptcy  shall  be  pending.*' 
{Shearman  v.  Bingliam^  5  B.  R.  34 ;  s.  c.  7  B.  R.  490 ;  s.  c.  3  C.  L.  N.  258.) 

If  the  judge  was  a  creditor  at  the  time  when  the  proceedings  were  com- 
menced, and  has  since  assigned  his  claim,  he  is  not  legally  disqualified  to  act 
in  the  case,  and,  being  qualified,  he  is  not  at  liberty,  upon  a  matter  of  mere 
personal  feeling  or  preference,  to  decline  the  responsibility  thrown  upon  him 
by  official  position.    {In  re  Sime  &  Co.  7  B.  R.  407 ;  b.  c.  5  Pac.  L.  R.  217.) 

This  section  does  not  declare  in  terms  that  the  party  aggrieved,  or  any 
party,  shall  have  the  right  to  invoke  that  superintendence  and  jurisdiction; 
but  that  is  necessarily  implied.  A  court  of  justice  is  not  at  liberty  to  dis- 
own its  jurisdiction,  or  to  refuse  to  entertain  parties  who  apply  in  due  form 
tor  its  exercise.  Where  the  jurisdiction  is  itself  discretionary,  it  may  be 
declined ;  and  where  parties  do  not  apply  in  the  legal  or  prescribed  manner, 
•or  in  due  season,  or  aro  otherwise  in  fault  in  the  matter  of  the  review  sought, 
•doubless  the  court  may  dismiss  their  application.  And  the  control  of  the 
court  over  irivolous  and  vexatious  appeals  of  any  kind  is  not  questionable. 
But  the  court  can  not  impose  compulsory  dismissal  ns  a  penalty  or  conse- 
•quence  of  alleged  or  supposed  misconduct  elsewhere,  whicn  has  no  effect  to 
delay  or  impede  the  exercise  of  the  power  of  the  court  in  the  matter  of  the 
relief  sought.  It  will  not  compel  a  party  to  elect  whether  he  will  further 
prosecute  his  petition  of  review  or  an  action  commenced  in  a  State  court 
against  the  appellee  to  restrain  him  from  prosecuting  the  proceedings  in 
bankruptcy.  {In  re  Binninger  et  al,  3  B.  R.  489;  s.  c.  7  Blatcb.  168;  s.  c.  1 
L.  T.  B.  187.) 

There  is  one  class  of  cases  where,  by  the  provisions  of  the  bankrupt  act, 
issues  may  be  framed  and  tried  by  a  jury,  to  wit,  where  the  debtor  opposes 
the  petition  that  he  may  be  adjudged  a  bankrupt.  Such  cases,  when  cried 
by  a  jury,  if  the  circuit  court  has  any  jurisdiction  upon  the  subject,  must  be 
removed  into  the  circuit  court  by  a  writ  of  error,  as  they,  when  tried  by  a 
jury,  are  excluded  from  the  special  jurisdiction  conferred  under  this  clause  by 
the  very  words  of  the  clause.  Where  **  special  provision  is  otherwise  made," 
the  case  is  excluded  from  the  general  superintendence  and  jurisdiction  of 
the  circuit  court  by  the  exception  introduced  as  a  parenthesis  into  the  body 
of  this  part  of  the  section.  Special  provision  is  made  in  such  cases  wiihin 
the  meaning  of  that  exception  when  the  case  is  tried  by  a  jury,  and  there  is 
not  a  word  in  the  act  having  the  slightest  tendency  to  show  that  Congress 
intended  that  a  fact  found  by  a  jury  in  a  district  court  should  be  re-examined 
in  a  summary  way  by  the  circuit  court.  Such  casts  may  be  tried  by  the  dis- 
trict court  without  a  jury,  and  in  that  event  no  doubt  is  entertained  that  the 
case  is  within  the  supervisory  jurisdiction  of  the  circuit  court.  {Morgan  v. 
TJwmhiU,  5  B.  R.  1 ;  s.  c.  11  Wall  65.) 

Special  provision  is  not  otherwise  made  for  the  re-examination  by  the  cir- 
cuit of  the  decision  of  the  district  court  in  granting  or  refusing  a  discharge, 
and  hence  it  can  only  be  done  under  the  power  conferred  by  this  clause.  {Coit 
V.  Robinson,  9  B.  R.  289 ;  s.  c.  19  Wall.  274.) 

The  circuit  court  can  not  entertain  a  p<»tition  on  the  part  of  an  objecting 
creditor  to  review  the  decision  of  the  bankrupt  court  allowing  the  claim  of 
another  creditor.     {In  re  Troy  Woolen  Co.  9  B.  R.  329 ;  s.  c.  9  Blatch.  191.) 

Even  if  the  circuit  court  can  review  an  interlocutory  order  made  by  the 
district  court  in  a  suit  in  equity  before  a  final  decree  has  been  made  in  the 


§  4986.]  NOTES  OF  DECISIONS.  36& 

cause,  tbe  reyiew  can  only  be  had  by  means  of  an  appeal,  and  not  by  means  of 
a  petition  of  review.     (Warren  v.  Tenth  NaVl  Bank,  9  Blatch.  198.) 

Questions  of  law  which  arise  in  the  progress  of  a  proceeding  in  involun- 
tary bankruptcy,  where  a  jury  tri\l  has  been  demanded,  can  only  be  reviewed 
by  a  writ  of  error  after  a  final  adjudication.  (In  re  Oregon  B.  P.  &  P.  Co.  14 
B.  R.  394.) 

The  granting  or  refusing  of  a  motion  for  a  new  trial  is  a  matter  resting  in 
the  sound  discretion  of  the  district  court,  under  all  the  circumstances  of  the 
case,  and  can  not  be  revised  by  the  circuit  court,  and  the  statute  intended  to 
provide  for  the  revision  of  questions  of  law  and  not  queitions  of  discretion. 
(In  re  Daniel  Marsh,  6  Law  Rep.  67.) 

The  circuit  court  will  not  decide  whether  a  new  trial  ought  to  be  granted 
or  not,  unless  all  the  evidence  which  was  given  at  the  tridl,  and  all  the  cir- 
cumstances of  the  whole  case,  are  brought  before  it  by  a  complete  report.  (In 
re  Daniel  Marsh,  6  Law  Rep.  67.) 

It  has  been  decided  that  the  following  proceedings  may  be  reviewed  in 
this  way,  to  wit: 

Proceedings  in  involuntary  bankruptcy  to  have  a  debtor  declared  a  bank- 
rupt, where  there  is  no  trial  by  a  jury.  (Perry  v.  Langley^  2  B.  R.  596  ;  a.  c. 
8  A.  L.  Reg.  427 :  Fa/rrin  v.  Crawford  et  aL  2  B.  R.  602 ;  in  re  Craft,  1  B.  R. 
878;  8.  c.  2  B.  R.  Ill ;  s.  c.  6  Blatch.  177;  8.  c.  2  Ben.  214;  Sutherland  v. 
Kell)gg,  2  Biss.  405 ;  ThamhiU  v.  Bank,  5  B.  R.  367 ;  s.  c.  1  VV^ood,  1 ;  in  re 
Picton,  11  B.  R.  420;  8.  c.  2  Dillon,  548.) 

Proceedings  on  the  bankrupt's  application  for  a  discharge.  (In  re  J.  M. 
Reed,  2  B.R.  9;  RuMick  v.  Billings,  3  B.  R.  61 ;  s.  c.  1  Wool.  330;  LiUlefield 
▼.  Del,  &  Hudean  Canal  Co.  4  B.  R.  257;  C(nt  v.  BoUnson,  9  B.  R.  289;  s.  c.  19 
Wall.  274.) 

A  decision  refusing  to  stay  proceedings  on  a  suit  in  a  State  court  against 
the  bankrupt.  (In  re  W.  E.  Robinson,  2  B.  R.  342;  s.  c.  6  Blatch.  253;  b.  c. 
36  How.  Pr.  176 ;  s.  c.  2  L.  T.  B.  18.) 

Proceedings  instituted  by  an  assigneee  to  sell  property  belonging  to  the 
bankrupt's  estate.  (In  re  Alexander,  3  B.  R.  29;  s.  c.  Chase,  295 ;  s.  c.  2  L. 
T.  B.  81 ;  Marleson  v.  Heaney^  1  Dillon,  511,  note.) 

Proceedings  on  a  summary  petition  filed  in  the  cause  in  bankruptcy  to  re- 
cover property  held  contrary  to  the  bankrupt  act.  (Bill  v.  Beckwiih,  2  B.  R. 
241 ;  in  re  Kerosene  Oil  Co.  3  B.  R.  125 ;  8.  c.  6  Blatch.  521. ) 

Proceedings  upon  a  petition  for  a  release  from  arrest.  (In  re  J.  H.  Kim- 
ball, 2  B.  R.  354 ;  s.  o.  6  Blatch.  292 ;  8.  o.  2  Ben.  554.) 

Proceedings  for  the  purpose  of  ascertaining  and  liquidating  liens.  (In  re 
York  &  Hoover,  4  B.  R.  479 ;  s.  c.  1  Abb.  C.  C.  503 ;  8.  c.  1  L.  T.  B.  290.) 

But  a  decision  allowing  or  disallowing  a  claim  can  not  be  reviewed.  (In  re 
Place  et  al  4  B.  R.  541 ;  s.  c.  8  Blatch.  302.) 

When  the  proceedings  in  the  district  court  are  founded  on  a  bill  in  equity, 
they  can  only  be  reviewed  and  revised  by  an  appeal  under  section  4980,  and 
not  by  a  petition  under  this  section.  (In  re  Bonesteel,  3  B.  R.  517  ;  s.  c.  7 
BUtch.  175.) 

The  circuit  court  will  not  issue  a  writ  of  prohibition  to  a  State  court,  pro- 
hibiting it  from  entertaining  suits  instituted  by  persons  who  are  parties  to  the 
proceedings  in  bankruptcy,  when  such  suits  do  not  interfere  with  the  exercise 
of  its  own  jurisdiction.  {In  re  Binninger  et  aL  3  B.  R.  487 ;  s.  c.  7  Blatch. 
159;  8.C.  1  L.T.B.  183.) 

The  circuit  court  will  not,  during  the  pendency  of  proceedings  to  review 
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the  decree  of  the  district  court,  direct  the  marshal  to  take  possession  of  the 
property  of  the  bankrupt,  nor  proceed  to  ascertain  and  liquidate  the  assets. 
The  circuit  court  can  not  assume  the  primary  exercise  of  the  summary  juris- 
diction conferred  upon  the  district  court.  (Clark  et  al.  8  B.  R.  489;  8.0.  7 
Blatch.  165;  s.  c.  1  L.  T.  B.  186.) 

Proeeeclinif9  for  Revleir. 

The  only  way  in  which  the  circuit  court  can  exercise  its  supervisory  juris- 
diction in  such  cases  is  by  a  petition  addressed  to  tlie  circuit  court,  stating 
clearly  and  specifically  the  point  or  question  decided  in  the  district  court, 
charging  that  the  petitioner  is  aggrieved  thereby,  and  praying  the  circuit 
court  to  review  and  reverse  the  decision  of  the  court  below.  The  adverse 
party  should  be  duly  notified  of  the  pendency  and  prayer  of  the  petition,  and 
of  the  day  assigned  for  hearing  the  same.  The  circuit  court  will  hear  and 
act  upon  such  petition  in  chambers  or  elsewhere.  {In  re  J.  M.  Reed,  2  B.  R. 
9;  Rvddieh  v.  BUUngs,  3  B.  R.  61 ;  s.  c.  1  Wool.  330;  in  re  Edward  A.  Casey, 
8  B.  R.  71 ;  8.  0.  10  Blatch.  376.) 

The  revisory  jurisdicticn  of  the  circuit  court  may  be  exercised  by  bill  as 
well  as  by  petition.  If  a  regular  bill  in  equity  seeks  to  review  the  proceed- 
ings and  decision  of  the  district  court,  it  is  a  proper  proceeding,  and  ought  to 
be  entertained  by  the  circuit  court.  {Manhall  v.  Knox^  8  B.  R.  97 ;  s.  c.  16 
Wall.  551.) 

A  bill  of  review  may  be  treated  as  a  petition  for  review.  {Hurst  v.  Te/t, 
13  B.R  108;  s.o.  12  Blatch.  217.) 

A  notice  of  appeal  is  not  a  proper  process  for  invoking  a  review  of  a 
summary  proceeding.  {In  re  Edward  A.  Casey,  8  B.  R.  71 ;  s.  c.  10  Blatch. 
S76.) 

A  creditor  may  file  a  bill  to  revise  an  adjudication  of  bankruptcy  ren^ 
dered  upon  the  petition  of  another  creditor.  {Sweatt  v.  Boston  R.  B.  Go,  6 
B.  R.  234 ;  s.  c.  1  L.  T.  B.  273 ;  contra^  Ala.  &  Chat.  B.  B.  Co.  v.  Jones^  7  B. 
R.  145.) 

Commissioners  appointed  by  a  State  court  in  a  proceeding  to  forfeit  the 
charter  of  a  corporation  do  not  represent  the  corporation,  and  have  no  right 
or  authority  to  interfere  in  a  proceeding  against  the  corporation.  {Thorrmill 
V.  Bank,  5  B.  R.  867 ;  s.  c.  1  Wood,  1.) 

An  allegation  by  the  petitioner  that  he  is  aggrieved  is  not  sufl5cient,  un- 
less it  is  also  alleged  in  what  the  error  consists,  whether  of  law  or  of  fact, 
and  the  nature  of  the  error  should  be  distinctly  stated  for  the  information  of 
the  appellate  court,  and  as  a  matter  of  notice  to  the  opposite  party.  Appel- 
late courts,  even  in  appeals,  proceed  upon  the  ground  that  the  decree  in  the 
subordinate  court  was  correct,  and  the  burden  to  show  error  is  upon  the 
appellant.  Matters  of  fact,  as  well  as  matters  of  law,  may,  doubtless,  be 
revised  in  the  circuit  court,  but  it  was  not  the  intention  of  Congress  in  this 
form  of  proceeding  to  give  a  party  a  second  trial  merely  as  such,  but  to  se- 
cure to  him  an  appellate  tribunal  for  the  re-examination  and  revision  of  the 
rulings,  orders,  and  decrees  of  the  district  courts,  and  for  the  reversal  of  the 
same  in  case  they  are  found  to  be  erroneous.  {Littlefield  v.  Dd,  ifi  Hud.  Canal 
Co.  4  B.  R.  257 ;  Svtherland  v.  Kellogg,  2  Biss.  405 ;  Samson  v.  Blakf,  6  B.  R. 
410;  B.  c.  9  Blatch.  379 ;  in  re  Edward  A,  Casey,  8  B.  R.  71 ;  8.  c.  10  Blatch. 
376.) 

In  ordinary  cases,  it  may  be  sufficient  if  a  statement  is  made  by  counsel, 
under  the  direction  of  the  judge  of  the  district  court,  setting  forth  the  order 
or  ruling  complained  of,  and  sufficient  facts  to  enable  the  appellate  court  to 
form  an  opinion  upon  the  point.  This,  verified  by  the  judge  or  clerk,  would 
form  the  basis  of  the  petition  or  bill  in  the  circuit  court.    The  whole  case 
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may  also  be  brought  up  by  bill  of  exceptions,  or  otherwise.     (Sutherland  v. 
Kellogg,  2  Biss.  405.) 

Appeals  in  equity  suits  and  in  causes  of  admiralty  and  maritime  jurisdic* 
tion,  vacate  the  respective  decrees  in  the  subordinate  courts,  and  remove  the 
whole  record  into  the  court  of  paramount  jurisdiction,  but  nothing  of  the  kind 
is  done  in  a  proceeding  by  petition  under  this  section.  {LiUUfield  v.  Del.  & 
Hud.  Canal  Co.  4  B.  R.  257.) 

The  filing  of  a  petition  for  the  exercise  of  the  revisory  power  of  the  circuit 
court  does  not  ordinarily  operate  as  a  stay  of  the  proceedings  in  the  subordi- 
nate court.     {AdafM  v.  BaUroad  Co.  4  B.  R.  814;  s.  c.  6  A.  L.  Rev.  365.) 

The  petition  may  be  amended.  {LUilefleld  v.  Del.  &  Hud.  Canal  Co.  4  B. 
R  267 ;  Sutherland  v.  Kellogg,  2  Biss.  405.) 

The  statement  of  an  attorney  that  he  is  duly  authorized  by  the  petitioner 
to  institute  and  prosecute  the  proceeding,  is  conclusive  evidence  of  the  fact, 
unless  some  proof  to  the  contrary  is  shown.  {Ala.  &  Chat.  E.  B.  Co.  v.  Jones, 
6  B.  R.  97.) 

A  service  of  the  petition  upon  the  person  who  acted  as  counsel  for  the 
appellee  in  the  original  proceeding  is  sumcient.  The  proceeding  in  review  is 
a  part  of  the  original  case,  and  for  the  purpose  of  the  review  the  parties  are 
still  in  court.  The  proceeding  in  review  is  intended  to  be  speedy  and  sum- 
mary, and  a  reasonable  notice  to  counsel  accomplishes  the  ends  of  justice. 
(Ala.  d  Chat.  B.  B.  Co.  v.  Jones,  5  B.  R.  97.) 

If  the  service  of  the  petition  is  defective,  it  is  cured  by  an  appearance  and 
the  filing  of  an  answer.     (Ala.  &  Chat.  B.  B.  Co.  v.  Jones,  5  B.  R.  97.) 

The  respondent  may  demur  to  the  petition.  Objections  available  under  a 
general  demurrer  are  open  to  a  party  under  a  special  demurrer,  as  every  special 
demurrer  is  also  a  general  demurrer,  and  it  is  a  universal  rule  that  a  demurrer, 
whether  special  or  general,  admits  only  what  is  well  pleaded.  (LitU^ld  v. 
Del.  db  Hud.  Canal  Co.  4  B.  R.  257.) 

Objections  to  the  answer  for  insufficiency  may  be  taken  by  an  exception. 
(Sutherland  v.  Kellogg,  2  Biss.  405:) 

The  circuit  court  has  territorial  jurisdiction  to  hear  the  petition  in  review 
in  chambers  at  any  place  within  the  district.  (Thomhill  v.  Bank,  5  B.  R.  867 ; 
8.  c.  1  Wood,  1.) 

The  district  judge  can  not  sit  as  a  member  of  the  circuit  court  in  the  ex- 
ercise of  its  revisory  powers.    (Nelson  v.  Carland,  1  How.  265.) 

The  circuit  judge  has  power  in  vacation  at  his  chambers,  though  outside 
of  the  district,  to  entertain  and  act  upon  the  petition  of  review.  (MarJcson  v. 
Heaney,  1  Dillon,  511,  note.) 

When  the  revisory  jurisdiction  of  the  circuit  court  is  invoked  over  the 
decision  of  the  district  court,  upon  a  question  of  fact,  the  burden  is  on  the 
petitioner  for  review  to  show  error  in  the  decision.  It  is  not  sufficient  merely 
to  show  such  a  condition  of  the  testimony  in  the  case,  that  different  minds, 
with  equal  fairness,  might  possibly  arrive  at  different  conclusions;  but  to 
show  more  nearly  in  analogy  to  the  case  of  a  motion  for  a  new  trial  that  the 
evidence  can  not  support  the  finding.  (In  re  Dow,  6  B.  R.  10 ;  Welts  v.  DaU 
rymple,  15  I.  R.  R.  59.) 

A  finding  of  fact  upon  an  examination  of  witnesses  in  the  presence  of  the 
district  court,  where  the  opportunity  for  jud^ng  correctly  of  the  credibility 
of  the  witnesses  and  weight  of  the  testimony  is  better  than  can  ordinarily  be 
afibrded  by  an  inspection  of  the  testimony  when  reduced  to  writing,  should 
not  be  revei'sed  without  a  very  clear  and  decided  conviction  that  it  is  erro- 
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neous.     {Samson  v.  Clarke,  6  B.  R.  408 ;  s.  c.  9  Blatch.  872 ;  in  re  Cornwall,  d 
B.  R.  805;  8.  c.  9  Blatch.  114;  in  re  Picton,  11  B.  R  420;  s.  c.  2  Dillon,  548.) 

When  it  appears  from  the  record  that  an  amendment  of  the  record  was 
made  upon  proofs  satisfactory  to  the  district  court,  thje  circuit  court  is  bound 
to  presume  that  the  evidence  offered  in  support  of  the  amendment  was  legal 
ana  sufficient.  It  must  presume  that  the  bankrupt  court  acted  in  good  faith. 
The  amended  record  can  not  be  impeached  in  a  circuit  court.  {Ala.  dt  ChaL 
R.  R,  Co,  V.  Jones,  7  B.  R.  146.) 

The  circuit  court  sits  as  a  court  of  equity,  and  on  an  inquiry  into  ques- 
tions of  fact,  is  not  bound  to  reverse  upon  strictly  legal  grounds,  if  satisfied 
that  the  facts  are  correctlv  found,  and  that  no  injustice  has  been  done. 
{Samson  v.  Blahe,  6  B.  R.  410;  s.  c.  9  Blatch.  379.) 

The  jurisdiction  conferred  upon  the  circuit  court  is  summary  in  its  nature^ 
and  is  not  to  be  hampered  by  technical  rules.  The  court  has  ample  power  to 
permit  subsequent  occurrences  to  be  brought  before  it,  so  as  to  deal  with  the 
case  as  it  exists  at  the  time  of  hearing.  {In  re  Boston  K.  R.  Co.  6  B  R  209 ; 
8.  c.  9  Blatch.  101.) 

The  circuit  court,  in  cases  presented  for  review,  is  not  a  court  of  original 
jurisdiction,  and  can  not  act  as  if  it  had  original  jurisdiction  d^  facto.  Its 
only  power  over  proceedings  in  the  district  court  is  that  of  superintendence 
and  revision  simply.  No  additional  evidence  can  be  produced  in  the  circuit 
court.     {In  re  Great  West.  Tel.  Co.  6  Biss.  359.) 

The  statute  does  not  make  it  obligatory  upon  the  circuit  court  to  retry 
every  decision  of  the  district  court  which  a  creditor,  supposing  himself  ag- 
grieved, may  ask  the  court  to  retry.  The  circuit  court,  in  its  discretionary 
power,  may  properly  conclude  that  no  sufficient  case  is  presented  calling  for 
a  retrial  of  the  facts.     {Bank  v.  Cooper,  9  B.  R.  529 ;  s.  c.  20  Wall.  171.) 

If  the  question  relates  to  the  removal  of  an  assignee,  the  circuit  court  can 
not  appoint  an  assignee  if  it  decides  in  favor  of  a  removal,  but  must  remit 
the  matter  to  the  district  court,  requiring  that  court  to  remove  the  assignee 
and  to  appoint  another  in  his  place.  {In  re  Perkins,  8  B.  R.  56 ;  s.  c.  5  Biss. 
25i.) 

If  a  sale  is  made  free  from  incumbrances  in  a  case  where  the  district  court 
had  no  jurisdiction  over  the  paity  holding  the  incumbrance,  the  money  will 
be  returned  to  the  purchaser  if  the  sale  is  set  aside.  {Davis  v.  Railroad  Co^ 
13  B.  R.  268;  s.  c.  1  Wood,  661.) 

Where  property  is  unlawfully  taken  from  the  possession  of  a  receiver  and 
sold,  the  circuit  court,  on  reversing  the  decree  of  the  district  couit,  will  de- 
clare the  sale  void.     {Davis  v.  Railroad  Co,  18  B.  R.  258;  s.  c.  1  Wood,  661.) 

Sec.  4987. — ^The  several  eupreine  eonrls  of  the  Territories  shall 
have  the  same  general  superintendence  and  jurisdiction  over  the 
acts  and  decisions  of  the  justices  thereof  in  cases  of  bankiiiptcy  as 
is  conferred  on  the  circuit  courts  over  proceedings  in  the  district 
courts.* 

Sec.  4988. — In  districts  which  are  not  within  any  organized 
circuit  of  the  United  States,  the  powers  and  jurisdiction  of  a  circuit 
court  in  bankruptcy  may  be  exercised  by  the  district  judge. 

Sec.  4989. — No  appeal  or  writ  of  error  shall  be  allowed  in  any 
case  arising  under  this  Title  from  the  circuit  courts  to  the  supreme 

*  Vide  sec.  4978. 
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conrt,  nnless  the  matter  in  dispute  in  such  case  exceeds*  five  thou- 
sand dollars. 

Decrees  in  equity,  in  order  that  they  may  be  re-examined  in  the  supreme 
court,  must  be  final  decrees  rendered  in  term  time  as  contradistinguished 
from  mere  interlocutory  decrees,  or  orders  which  may  be  entered  at  chambers, 
or,  if  entered  in  court,  are  still  subject  to  revision  at  Jthe  final  hearing.  No 
appeal  lies  to  the  supreme  court  from  a  decree  of  the  circuit  court  rendered 
in  the  exercise  of  its  special  supervisory  jurisdiction.  {Morgan  v.  TfiomhiU^ 
6  B.  R.  1 ;  8.  0.  11  Wall.  65 ;  Hail  v.  Allen,  9  B.  R.  6;  s.  c.  12  Wall.  452; 
Jlead  V.  Thompson,  8  B.  R.  529 ;  s.  c.  15  Wall.  635 ;  Goit  v.  Eobimon,  9  B.  R. 
289  •  s.  c.  19  WnU.  274 ;  NeUon  v.  Garland,  1  How.  265.) 

An  appeal  does  not  lie  from  a  decision  of  the  circuit  court  afiirming  a  de- 
cision of  the  district  court  upon  a  motion  to  set  aside  an  adjudication, 
(Sandusky  v.  Natiomil  Bank,  12  B.  R.  176.) 

If  the  circuit  court  decides  that  it  has  no  jurisdiction  to  entertain  a  bill 
of  review,  the  supreme  court  may  entertain  an  appeal  from  such  decision,  not 
for  the  purpose  of  reviewing,  but  for  the  purpose  of  correcting  an  erroneous 
decision  respecting  the  power  of  the  circuit  court,  and  enabling  the  party 
to  be  heard  on  his  application.  {Bank  v.  Cooper,  9  B.  R.  529;  s.  c.  20  Wall. 
171.) 

Concurrent  jurisdiction  with  the  district  courts  of  all  suits  at  law  or  in 
equity,  are  the  words  of  section  4979,  showing  conclusively  that  the  jurisdic- 
tion intended  to  be  conferred  upon  the  district  courts  is  the  regular  jurisdic- 
tion between  party  and  party,  as  described  in  the  judiciary  act  and  the  third 
article  of  the  Constitution.  Cases  arising  under  that  clause4  where  the 
amount  is  sufficient,  are  plainly  within  the  section,  and  may  be  removed  to 
the  supreme  court  for  re- examination.  The  jurisdiction  is  of  the  same  char- 
acter as  that  conferred  upon  the  circuit  courts  by  the  eleventh  section  of  the 
judiciary  act,  and  it  follows  that  final  judgments  in  civil  actions  and  final  de- 
crees in  suits  in  equity  may  be  re-examined  in  the  supreme  court,  under  this 
section,  when  properly  removed  by  writ  of  error  or  appeal,  as  required  by  ex- 
isting laws.  {Morgan  v.  Thornhiu,  5  B.  R.  1 ;  s.  c.  11  Wall.  65;  Goit  v.  Bolh 
imon,  9  B.  R.  289 ;  s.  c.  19  Wall.  274. 

In  all  cases  where  concurrent  jurisdiction  is  vested  in  the  circuit  and  dis« 
trict  courts,  either  party,  where  the  proceeding  is  correct,  may  remove  the 
cause  in  a  proper  case,  when  it  has  proceeded  to  final  judgment  or  decree, 
int^  the  supreme  court  for  re-examination,  as  provided  in  other  controversies 
outside  of  the  bankrupt  act.  {Smith  v.  Maaon,  6  B.  R  1 ;  s.  c.  14  Wall.  419; 
a.  c.  5  L.  T.  B.  7 ;  Knight  v.  Cheney,  5  B.  R.  305 ;  s.  c.  2  L.  T.  B.  205 ;  Morgan 
V.  ThomhiU,  5  B.  R.  1 ;  s.  o.  11  Wall.  65.) 

Suits  in  equity,  as  well  as  actions  at  law,  may  be  commenced  and  main- 
tained in  the  district  courts,  and  final  decrees  in  such  suits  in  equity,  as  well 
as  final  judgments  in  such  civil  actions,  where  the  debt  or  damage  as  claimed 
amounts  to  more  than  five  hundred  dollars,  may  be  re-examined  in  the  circuit 
courts,  and  the  final  decrees  and  judgments  rendered  in  the  circuit  courts  in 
such  cases,  where  the  sum  or  value  exceeds  five  thousand  dollars,  may  be  re- 
examined in  the  supreme  court,  by  appeal  or  writ  of  error,  as  provided  in 
the  judiciary  act,  and  the  act  allowing  appeals  in  cases  of  equity,  and  of  ad- 
miraltv  and  maritime  jurisdiction.  (Knight  v.  Cheney,  5  B.  R.  305 ;  s.  c.  2  L. 
T.  B.  205 ;  Stiekney  v.  Wilt,  11  B.  R  97.) 

The  supreme  court  can  not  entertain  an  appeal  from  the  district  court, 


*  So  amended  by  act  of  Feb.  16,  1875,  §  3. 
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although  there  is  no  circuit  court  for  the  district.     {Orawford  t.  PcinUy  13 
How.  IJ.) 

The  supreme  court  possesses  no  revising  power  over  the  decrees  of  the 
district  court  sitting  in  bankruptcy,  (/ti  rd  William  Christy,  3  How.  202; 
Crawford  v.  PaintSy  18  How.  11.) 

On  an  application  for  a  prohibition  against  the  district  court,  allegations 
of  facts,  not  found  in -the  proceedings  of  the  district  court,  can  not  be  con- 
sidered, for  the  application  must  be  made  on  the  ground  that  the  district 
court  has  transcended  its  jurisdiction  in  entertaining  those  proceedings,  and 
whether  it  has  or  not  must  depend,  not  ui)on  facts  stated  dehorft  the  record, 
but  upon  those  stated  in  the  record  upon  which  the  district  court  was  called 
to  act,  and  by  which  alone  it  could  regulate  its  judgment,  (/n  re  William 
Christy,  3  How.  292.) 

When  the  judgment  is  joint,  all  the  parties  against  whom  it  is  rendered 
must  join  in  the  writ  of  error,  and  in  chancery  cases  all  the  parties  against 
whom  a  joint  decree  is  rendered  must  join  in  the  appeaL  The  remedy  by 
^8uromons  and  severance,  when  one  party  refuses  to  join  in  a  writ  of  error,  has 
fallen  into  disuse  in  modem  practice,  but  formerly  it  was  allowed  generally, 
when  more  than  one  person  was  interested  jointly  in  a  cause  of  action  or 
other  proceeding,  and  one  of  them  refused  to  participate  in  the  leg^l  assertion 
t)f  the  joint  rights.  In  such  case  the  other  party  issued  a  writ  of  summons, 
by  which  the  one  who  refused  to  proceed  was  brought  before  the  court,  and 
if  he  still  refused,  an  order  or  judgment  of  severance  was  made  by  the  court, 
whereby  the  party  who  wished  to  do  so  could  sue  alone.  This  remedy  was 
applied  to  wnts  of  error,  when  one  of  the  plaintiffs  refused  to  join  in  assign- 
ing errors,  and,  in  principle,  is  applicable  to  cases  where  there  is  a  refusal  to 
join  in  an  appeal.  Ko  importance  is  attached  to  the  technical  mode  of  pro- 
ceeding called  summons  and  severance.  It  is  sufficient  if  it  appears  in  any 
way  by  the  record,  that  the  other  party  has  in  any  way  been  notified  in  writ- 
ing to  appear,  and  that  he  has  failed  to  appear,  or  if  appearing,  has  refused 
to  join.  The  record  must  show  a  written  notice  and  due  service,  or  his  ap- 
pearance and  refusal,  and  that  the  court,  on  that  ground,  granted  an  appeal 
to  the  party  who  praved  for  it  as  to  his  own  interest.  (Ma^terson  v.  Hernam^ 
6  B.  U.  130 ;  8.  c.  10^ Wall.  416.) 

It  is  evident  that  section  1007,  so  far  as  it  affects  a  supersedeas  and 
stay  of  execution,  can  not  be  literally  complied  with  in  cases  of  ap- 
peal. Only  the  spirit  of  the  act  can  in  many  particulars  be  carried  out 
In  cases  of  appeal,  the  appeal  may  be  taken  orally  in  court.  No  written 
application  need  be  made  either  in  court  or  to  the  judge.  In  such  a  case 
a  copy  of  the  writ  of  error,  or  a  copy  of  anything  like  a  writ  of  error,  or 
analogous  to  it,  can  not  be  filed.  But  it  is  evident  that  som3thing  must  be 
done  by  the  appellant  Within  sixty  days,  in  oidei*  to  comply  with  the  spirit  of 
the  act — that  is,  he  must  take  his  appeal,  and  present  his  bond  to  the  court 
or  judge  within  that  time,  and  he  mu»t  file  in  the  clerk's  office,  either  the  bond 
or  some  other  paper,  or  an  entry  must  be  made  upon  the  minutes  of  the 
court,  6r  something  else  must  be  done  to  show  that  the  appeal  has  been  taken 
within  sixty  days'  The  allowance  of  the  appeal  rela'es  back  to  the  time  when 
the  original  application  was  made  for  an  appeal.  The  appeal  su3pends  the 
operation  of  the  judgment  of  the  circuit  court  rendered  on  an  appeal  from 
the  district  court,  and  consequently  holds  the  matter  in  statu  quo^  as  if  the 
judge  of  tbe  circuit  court  were  holding  the  matter  under  advisement,  and 
had  not  made  any  order  in  the  case.  This  is  the  efiect  of  the  appeal  as  a 
supersedeas ;  consequently  all  facts  made  or  done  by  cither  court,  after  the  ap- 
peal has  been  applied  for,  are  vacated  by  an  allowance  of  the  appeal.  (Thorn- 
hill  V.  Banl,  5  B.  R  377 ;  s.  c.  1  L.  T.  B.  287.) 

The  object  of  a  citation  is  to  give  notice  of  the  removal  of  the  cause,  and 
such  notice  may  be  waived  by  entering  a  general   appearance  by  counsel. 
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TVhere  an  appearance  is  entered,  the  objection  that  notice  has  not  been  g^yen 
is  a  mere  technicality,  and  the  party  availing  himself  of  it  shoald.  at  the 
first  term  as  he  appears,  give  notice  of  the  motion  to  dismiss,  and  that  his  ap- 
pearance id  entered  for  that  purpose.  After  the  lapse  of  the  term  the  motion 
is  too  late.     {Buckingham  y.  McLean^  13  How.  151 ;  s.  c.  8  McLean,  185.) 

Want  of  notice  of  an  appeal  comes  too  late  after  a  general  appearance. 
iSmith  y.  Mcuon,  6  B.  R.  1 ;  s.  c.  14  Wall.  419;  s.  c.  5  L.  T.  B.  7.) 

No  appeal  lies  unless  the  decree  is  final,  and  a  decree  which  directs  an  ac- 
count to  be  taken  of  certain  rents  and  profits  is  not  final.  {Crawford  y.  Points^ 
13  How.  11.) 

A  case  can  not  be  properly  taken  to  the  supreme  court  until  a  final  decree 
is  entered  as  between  all  the  parties.  {Buckingham^,  McLean^  13  How.  151 ; 
8.  o.  8  McLean,  1B5.) 

Where  a  portion  of  the  eyidence  has  been  lost,  and  Is  not  inserted  in  the 
record  the  supreme  court  will  decide  the  case  upon  what  remains.  {Backing- 
ham  y.  McLean^  13  How.  151 ;  s.  o.  3  McLean,  185.) 

If  the  circuit  court  renders  a  judgment  or  dec^^e  in  fayor  of  the  party  in- 
stituting the  suit,  in  a  case  where  it  is  without  jurisdiction,  the  supreme  court 
^ill  reyerse  the  judgment  or  decree  and  remand  the  cause  with  directions  to 
dismiss  the  suit.     {8tickney  y.  Wilt,  11  B.  R.  97.) 

If  the  circuit  court  dismiss  a  writ  of  error  for  want  of  jurisdiction,  a 
-writ  of  error  will  not  lie  from  the  supreme  court  to  the  circuit  court.  Ap- 
pellate courts  under  such  circumstances  do  not  determine  the  question  pre- 
sented in  the  bill  of  exceptions  filed  in  the  district  court,  as  those  questions 
haye  not  been  re-esamined  in  the  circuit  court,  and  the  supreme  court  is  not 
inclined  to  re-examine  any  such  questions  coming  up  from  the  district  court 
until  they  haye  fiist  been  passed  upon  by  the  circuit  court.  Consequently 
the  question  whether  a  writ  of  error  will  lie  from  the  supreme  court  to  the 
.circuit  court,  to  examine  the  rulings  of  the  circuit  court,  in  a  case  remoyed 
into  that  court  from  the  district  court,  does  not  arise,  as  the  record  shows  that 
the  circuit  court  neyer  passed'  upon  the  questions  as  to  the  correctness  or 
incorrectness  of  the  rulings  of  the  district  court,  (//w.  Go,  y.  Comstook,  8  B. 
R  146;  8.  c.  16  Wall.  258.) 

If  the  circuit  court  dismisses  a  writ  of  error  for  want  of  jurisdiction,  a 
"writ  of  mandamus  is  the  proper  remedy,  and  a  writ  of  error  will  not  lie. 
ilns,  Co.  y.  dmatock,  8  B.  R.  145 ;  s.  c.  16  Wall.  258  ) 

Sec.  4990. — The  general  orders  in  bankruptcy  heretofore 
^opted  by  the  justices  of  the  supreme  court,  as  now  existing, 
may  be  followed  in  proceedin<rs  under  this  Title  ;  and  the  justices 
TOuy,  from  time  to  lime,  subject  to  the  provisions  of  tliis  Title, 
rescind  and  vary  any  of  those  general  orders,  and  may  frame,  re- 
scind, or  vary  other  general  orders  for  the  following  purposes : 

First.  For  regulating  the  practice  and  procedure  of  the 
district  courts  in  bankruptcy,  and  the  forms  of  petitions,  orders, 
and  other  proceedings  to  be  used  in  such  courts  in  all  matters 
under  this  Title. 

Second.  For  regulating  the  duties  of  the  various  officers  of 
such  courts. 

Third.  For  regulating  the  fees  payable  and  the  cliarges  and 
costs  to  be  allowed,*  witii  respect  to  all   proceedings  in  bank- 

• 

*  So  amended  by  act  of  23  June,  1874,  §  18. 
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mptcy  before  such  courts,  not  exceeding  the  rate  of  fees  now. 
allowed  by  law  for  similar  services  in  other  proceedings. 

Fourth.  For  regulating  the  practice  and  procedure  upon  ap- 
peals. 

Fifth.  For  regulating  the  filing,  custody  and  inspection  of 
records. 

Sixth.  And  generally  for  carrying  the  provisions  of  this  Title 
into  effect. 

All  such  general  orders  shall  from  time  to  time  be  reported  to 
Congress,  with  such  suggestions  as  the  justices  may  thinfc  proper. 

*  And  said  justices  shall  have  power  under  said  sections,  by 
general  regulations,  to  simplily,  and  so  far  as  in  their  judgment 
will  conduce  to  the  benefit  of  creditors,  to  consolidate  the  duties 
of  the  register,  assignee,  marshal,  and  clerk,  and  to  reduce  fees, 
costs,  and  charges,  to  the  end  that  prolixity,  delay,  and  unneces- 
sary expense  may  be  avoided. 

Practice  in  Banicruptcy. 

A  court  of  bankruptcy  w  sui  generis  in  its  nature,  and  its  practice  is  con- 
trolled by  tbe  laws  wbich  created  it,  aided  by  such  light  as  may  be  thrown 
upon  them  by  tbe  reported  decisions  under  similar  statutes.  (In  re  Strauss, 
2  B.  R.  48 ;  in  re  Adams,  2  B.  R.  95 ;  s.  c.  36  How.  Pr.  51 ;  b.  c.  2  Ben.  508.) 

Proceedings  in  the  bankrupt  case  proper  are  regarded  as  proceedings  in 
equity,  and  are  to  be  governed  by  the  rules  and  analogies  of  equity  jurispra- 
dence.     (In  re  Schuyler,  2  B.  R.  649;  s.  c.  3  Ben.  200;  s.  o.  2  L.  T.  B.  86.) 

The  justices  of  the  supreme  court  are  required,  subject  to  the  provisions 
of  the  act,  to  frame  general  orders  for  carrying  the  provisions  of  the  act  into 
effect,  but  they  are  not  authorized  to  extend  their  operation  beyond  the  limits 
prescribed  by  the  act  itself.  (In  re  L.  Glaser,  1  B.  R,  836 ;  s.  c.  2  Ben.  180  ; 
8.  C.  1  L.  T.  B.  67.) 

This  section  does  not  confer  on  the  justices  the  power  to  create  or  cause  to 
be  created  a  new  office  and  to  confer  upon  such  officer  pow€lrs  which  by  the 
letter  of  the  act  are  expressly  conferred  upon  officers  created  thereby.  (In  r^ 
PhUip  Rein,  49  How.  Pr.  301.) 

Establishment  of  Fees. 

The  justices  can  not  allow  larger  fees  than  those  now  given  for  similar 
services  in  other  proceedings.  (In  re  Dean,  1  B.  R.  249;  s.  c.  1  L.  T.  B.  9; 
in  re  J.  H.  Robinson,  1  B.  R.  286  ;  s.  c.  2  Ben.  146;  s.  c.  1  L.  T.  B.  25.) 

The  power  of  the  justices  of  the  supreme  court  to  prescribe  fees,  com- 
missions, charges,  and  allowances  for  the  officers,  agents,  marshals,  messen- 
gers, assignees,  and  registers  in  cases  of  bankruptcy  is  plenary,  with  the 
limitation  that  the  fees  can  not  exceed  the  rate  allowed  by  law  at  the  time  of 
the  enactment  of  the  revised  statutes  for  similar  service  in  other  proceed- 
ings.    (In  re  Johnston  &  Hall,  1^  B.  R.  845.) 

Skc.  499 J. — The  filing  of  the  petition  for  an  adjudication  in 
bankruptcy,  either  by  a  debtor  in  his  own  behalf,  or  by  any  cred- 
itor against  a  debtor,  shall  be  deemed  to  be  the  commencement  of 

proceedings  in  bankruptcy. 

% 

*  So  amended  by  act  of  22  June,  1874,  §  18. 
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The  order  referred  to  in  this  proviBion  mast  mean  the  ord3r  adjudicating 
-the  debtor  a  baokrapt    (/a  re  Patterson,  1  B,  R.  123 ;  s.  c.  1  Ben.  508.) 

The  filing  of  the  petition  is  the  commencement  of  the  proceedings.  The 
deposit  of  fifty  dollars  to  secure  the  register's  fees,  is  merely  an  aot  prelimi- 
nary to  the  issue  of  the  warrant.     (In  re  0.  H.  Preston,  6  B.  R.  54?.) 

The  proceedings  in  bankruptcy  are  not  commenced  until  the  petition  is 
actually  filed,  although  it  was  previously  made,  signed,  and  verified.  {Wells 
-v,  Braekett,  30  Me.  61 ;  in  re  Hill  &  Van  Valken  berg,  5  Law  Rep.  826.) 

Where  the  petition  in  involuntary  bankruptcy  is  presented  to  the  judgp, 
And  the  orders  signed  by  him  on  one  day,  but  are  not  actually  deposited  in 
the  clerk's  ofilce  until  the  following  day,  when  the  papers  are  marked  as  filed 
upon  the  preceding  day,  it  will  b«  deemed  to  have  been  filed  on  such  pre- 
ceding day.     (Frank  v.  Houston^  0  Kans.  406.) 

It  is  not  the  filing  of  every  petition  that  is  deemed  the  commencement  of 
proceedings,  but  the  filing  of  a  petition  upon  which  a  order  of  adjudication 
may  be  made  by  the  court.  (In  re  Davis  Rogers,  10  B.  R.  444 ;  s.  o.  1  Cent. 
li.  J.  470.) 

The  filing  of  a  petition  in  involuntary  bankruptcy,  unsupported  by  any 
proof  of  the  act  of  bankruptcy  or  of  the  creditor's  claim,  does  not  consti- 
tute the  commencement  uf  proceedings  in  bankruptcy.     (In  re  D^vis  Rogers, 
10  B.  R.  444 ;  s.  c.  1  Cent.  L.  J.  470.) 

Sec.  4992. — ^The  proceedings  in  all  cases  of  bankruptcy  shall 
be  deemed  matters  of  record,  but  the  same  shall  not  be  required 
to  be  recorded  at  large,  but  shall  be  carefully  filed,  kept,  and  num- 
bered in  the  office  of  the  clerk  of  the  court,  and  a  docket  only,  or 
short  memorandum  thereof,  kept  in  books  to  be  provided  for  that 
purpose,  which  shall  be  open  to  public  inspection.  Copies  of  such 
records,  duly  certified  under  the  seal  of  the  court,  shall  in  all 
cases  be  presumptive  evidence  of  the  facts  therein  stated. 

A  copy  of  an  order  of  adjudication  certified  to  by  a  register  is  not  properly 
authenticated,  and  is  not  admissible  as  evidence  in  a  collateral  action.  {AdatM 
St  al.  V.  Wait,  42  Vt.  6.) 

A  copy  of  the  record  is  on\ j  prima /(tcie  and  not  conclusive  evidence  of  a 
fact,  and  may  be  contradicted  by  parol  or  any  other  competent  testimony. 
{FehUy  V.  Barr,  66  Penn.  196 ;  Rugan  v.  Wfist,  \  Binn.  263;  Blyihe  v.  Johns,  5 
Binn.  247;  tide  Wood  y.  Grundy,  3  H.  &  J.  13;  Baj-ney  v.  Patterson,  6  H.  & 
J.  182.) 

The  original  papers  in  proceedings  in  bankruptcy  are  admissible  in  evi- 
dence for  the  purpose  of  proving  the  declarations  of  the  bankrupt.  (Clayton 
T.  tiiebert,  8  Brews.  176.) 

The  certificate  may  be  made  by  the  clerk  of  the  court.  (Clayton  v.  Hdm- 
ilten,  37  Tex.  269.) 

Where  all  the  papers  given  in  evidence  during  the  trial  of  the  cause,  ex- 
cept depositions,  are  sent  out  with  the  jury,  the  record  of  the  proceedings  in 
bankruptcy  may  be  sent  out,  although  it  contains  depositions,  for  the  record 
can  not  be  divided.    (ShomoY.  Zeigler,  31  Leg.  Int.  205;  s.  c.  78  Penn.  857.) 

A  duly  certified  copy  of  the  inventory  is  competent  evidence  against  the 
bankrupt,  without  the  production  of  the  entire  record.  (Dupay  v.  Harris,  6 
B.  Mon.^34.) 

The  transcript  of  the  proceedings  in  bankruptcy,  under  the  seal  of  the  dU- 
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trict  court  and  attested  by  the  clerk,  and  accompanied  by  a  certificate  of  the 
district  judge  that  the  attestation  is  in  due  form,  is  admissible  as  evidenoe  in 
the  courts  of  another  State.     {Redman  v.  Gould,  7  Blackf.  361.) 

A  copy  of  the  docket  entries  is  competent  evidence,  for  the  short  mcmo- 
rondum  Is  the  recording  required  by  the  statute,  and,  consequently,  is  the- 
documentary  evidence  of  the  proceedings.     {Berghatu  y.  Alter,  6  Fenn.  507.) 

A  copy  of  the  record  which  purports  to  give  a  lull  record  of  everything 
ivhich  had  transpired  in  the  court  up  to  its  date,  is  admissible  in  eviicnce, 
although  the  proceedings  are  not  finished,  where  the  only  object  of  the  record 
is  to  prove  the  time  of  the  filing  of  the  petition.    (State  v.  HoUins,  13  Mo.  179.) 

If  a  fraudulent  vendee  sells  the  goods  to  a  third  person,  his  subsequent 
petition  and  adjudication  are  not  competent  evidence  against  such  purchaser. 
(Uaskins  v.  Warren,  115  Mass.  614.) 

The  record  of  the  proceedings  in  bankruptcy,  attested  by  the  clerk  of  the 
district  court,  without  any  certificate  of  the  presiding  judge,  is  sufilcient. 
{Murray  v.  Marsh,  2  Hay,  [N.  C]  290.) 

In  actions  depending  upon  the  bankruptcy  of  a  stranger,  there  mast  be 
proof  of  the  proceedings  m  bankruptcy,  the  act  of  bankruptcy,  and  the  pe- 
titioning creditor's  debt.  {Waterman  v.  Robinson,  6  Mass.  803 ;  Bdden  v.  Ed- 
wards,  2  Day,  246  ;  Farriugton  v.  Farrington,  4  Mass.  237.) 

The  proceedings  in  bankruptcy  do  not  constitute  an  integral  record,  but 
a  copy  of  any  portion  thereof  duly  authenticated  as  a  separate  record,  is 
prima  facie  evidence  of  the  facts  stated  therein.  {Michener  v.  Pay9on,'lZ  B. 
R.  49;  8.  c.  8  C.  L.  N.  17;  8.  c.  2  W.  N.  339.) 

A  copy  of  part  of  the  record  is  not  competent  evidence  against  a  person 
who  was  not  a  party  to  the  record.     {Wilson  v.  Harper,  5  Rich.  [N.  S.]  294.) 

To  prove  an  order  in  a  particular  proceeding  in  a  bankrupt  case,  it  is  not 
necessary  to  produce  the  whole  record  of  that  case,  but  only  the  whole  record 
of  that  particular  proceeding.    {Payson  v.  Brooke,  1  W.  N.  89.) 

A  copy  of  a  bankrupt's  schedule  containing  an  admission  of  his  liability 
on  a  note  is  not  competent  evidence  against  a  joint  obligor.  (  WiUon  v.  Har- 
per, 6  Rich.  [N.  S.]  294.) 

To  establish  the  bankruptcy  of  the  debtor,  the  production  of  the  proceed- 
ings against  him  as  a  bankrupt  is  not  alone  sufficient.  Proof  of  his  being  a 
trader,  of  the  act  of  bankruptcy,  and  of  the  petitioning  creditor's  debt  is  also 
necessary.  {Hart  v.  Strode,  2  A.  K.  Marsh.  115;  Den  v.  Wright,  Pet.  C. 
C.  64.) 

When  an  adjudication  of  bankruptcy  is  proved,  the  party  who  alleges 
that  the  proceedings  have  been  dismissed,  must  prove  the  time  of  dismissal. 
{Wells  V.  Claflin,  13  B.  R.  437.) 

Sec.  4993. — Each  district  judge  shall  appoint  upon  the  nomina- 
tion and  recomraendation  of  the  Chief  Justice  of  tlie  Supreme 
Court,  one  or  more  registers  in  bankruptcj'  when  any  vacancy 
occurs  in  such  office,  to  assist  Inm  in  the  porformance  of  his 
duties  under  this  Title,  unless  he  shall  deem  the  continuance  of 
the  particular  office  unnecessary. 

Sec.  4994. — No  person  shall  be  eligible  for  appointment  as  reg- 
ister in  bankruptcy,  unless  he  is  a  counsellor  of  the  district  court 
for  the  district  in  which  he  is  appointed,  or  of  some  one  of  the 
courts  of  record  of  the  State  in  wiiich  he  resides. 
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Sec.  4995. — Before  entering  upon  tlie  duties  of  his  office,  every 
person  ajipointed  a  register  in  bankruptcy  shall  <?ive  a  bond  to 
tJie  United  States,  for  the  faithful  discharge  of  the  duties  of  his 
office,  in  a  sum  not  less  than  one  thousand  dollars,  to  be  fixed  by 
the  district  judge,  with  sureties  satisfactory  to  such  judge  ;  and  he 
sltall,  in  open  court,  take  and  subscribe  the  oath  prescribed  in  sec- 
tion seventeen  hundred  and  titty-six.  Title  Provisions  applicable 
TO  SEVERAL  CLASSES  OF  OFFICERS,  and  also  an  oath  that  he  will  not,, 
during  his  continuance  in  office,  be,  directly  or  indirectly,  inter- 
ested m  or  benefited  by  the  fees  or  emoluments  arising  from  any 
suit  or  matter  pending  in  bankruptcy,  in  either  the  district  or  cir- 
cuit court  in  his  district. 

Sec.  4996.* — No  register  or  clerk  of  court,  or  any  partner  or 
clerk  of  such  register  or  clerk  of  court,  or  any  person  having  any 
interest  with  eitlier  in  any  fees  or  emoluments  in  bankruptcy,  or 
"with  whom  such  register  or  clerk  of  court  siiall  have  any  interest 
in  respect  to  any  matter  in  bankruptcy,  shall  be  of  counsel, 
solicitor,  or  attorney,  either  in  or  out  of  court,  in  any  suit  or 
matter  pending  in  bankruptcy  in  either  the  circuit  or  district 
court  of  his  district,  or  in  an  appeal  therefrom.  Nor  shall  the^, 
or  either  of  them,  be  executor,  administrator^  guardian,  comtnis* 
Bioner,  appraiser,  divider,  or  assignee  of,  or  upon  any  estate  within 
the  jurisdiction  of  either  of  said  courts  of  bankruptcy  ;  nor  be  in- 
terested, directly  or  indirectly,  in  the  fees  or  emoluments  arising 
from  cither  of  said  trusts. 

The  formal  receipting  for  a  dividend  check,  or  the  filling  of  the  blanks 
in  a  case  of  involuntary  bankraptcy,  when  done  gratuitously  as  a  favor  to  a 
friend,  is  not  within  the  spirit  of  this  provision.  (Ex  parte  Binswanger,  E. 
D.  Mo.) 

A  register  may  purchase  property  at  a  sale  made  by  an  assignee.  (Er 
parte  Binswanger,  E.  D.  Mo.) 

Sec.  4997. — ^Registers  are  subject  to  removal  from  office  by  the 
judge  of  the  district  court. 

On  the  suggestion  of  a  credible  person,  that  any  officer  of  the  court  whom 
the  court  has  power  to  remove,-  has  been  guilty  of  offenses  cither  of  omission 
or  commission,  it  is  necessary  that  an  inquiry  should  be  made,  so  that  the  pu- 
rity of  judicial  administration  shall  be  maintained.  Ordinarily,  investigations 
instituted  for  public  ends,  as  in  criminal  cases,  are  conducted  at  public  ex- 
pense. But  if  a  party  who  institutes  a  private  complaint  fails  to  sustain  it, 
he  must  pay  the  costs.     (Ex  parte  Binswanger,  E.  D.  Mo.) 

It  is  impossible  to  prescribe  a  standard  of  official  courtesy.  It  is  only 
-when  a  re^ster  is  unfitted  by  temper  or  otherwise  to  observe  the  manners  and 
bearing  due  his  office,  or  fails  to  observe  them,  that  his  official  conduct  calls 
for  review.     (Ex  parte  Binswanger,  E.  D.  Mo.) 

There  is  no  objection  to  a  register's  employing  a  short-hand  reporter  to 
reduce  examinations  to  writing  when  he  pays  him  out  of  his  own  fees.  (Ex- 
parte  Binswanger,  E.  D.  Mo.) 

*  So  amended  by  act  of  22  June,  1874,  §  18. 
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Sec.  4998. — Every  register  in  bankruptcy  has  power :  (a) 

First.  To  make  adjudication  of  bankruptcy  in  cases  unopposed. 

Second.  To  receive  the  surrender  (J)  of  any  bankrupt. 

Third.  To  administer  oaths  in  all  proceedings  before  him. 

Fourth.  To  hold  and  preside  at  meetings  of  creditors. 

Fifth.  To  take  proof  of  debts. 

Sixth.  To  make  all  computations  of  dividends,  and  all  orders 
of  distribution. 

Seventh.  To  furnish  the  assignee  with  a  certified  co]^y  of  snch 
orders,  and  of  the  schedules  of  creditors  and  assets  filed  in  each 
case. 

Eighth.  To  audit  {c)  and  pass  accounts  of  assignees.* 

Ninth.  To  grant  protection,  {d) 

Tenth.  To  pass  tlie  last  examination  (e)  of  any  bankrupt  in 
cases  whenever  the  assignee  or  a  creditor  do  not  oppose. 

Eleventh.  To  sit  in  chambers  and  dispatch  there  such  part(y)  of 
the  administrative  business  of  the  court  and  such  uncontested 
matters  as  shall  be  defined  in  general  rules  and  orders,  or  as  the 
district  judge  shall  in  any  particular  matter  direct. 

^  V  (a)  A  register  can  not  delegate  to  his  clerk  any  authority  to  take  and  pass 
upon  proofs,  or  to  determine  the  sufficiency  of  schedules,  or  to  do  any  other 
act  than  such  as  is  purely  clerical.     {Ex  parte  Binswanger,  E.  D.  Mo.) 

(6)  After  passing  the  order  of  adjudication,  the  register,  in  voluntary  cases, 
upon  the  request  of  the  bankrupt,  is  authorized  and  required  to  receive  the 
surrender  ot  the  property,  and  keep  it  safely  until  it  can  be  turned  over  Ut 
the  assignee,    (in  re  Hasbrouck,  1  B.  R.  75  ;  s.  c.  1  Ben.  402.) 

The  fact  that  the  bankrupt  has  a  prospect  of  effecting  a  settlement  with 
his  creditors,  is  not  a  sufficient  reason  for  delaying  to  make  a  surrender  of 
his  property.  The  court  may.  in  a  proper  case,  or^er  such  surrender  to  be 
made.     (In  re  Shafer  et  al.  2B.  K.  586.) 

In  proper  cases  the  register  mav  appoint  a  watchman  to  take  charge  of 
the  property,  (in  re  Bogert  et  at,  2  B.  R.  585  ;  in  re  Shafer  et  aL  2  B.  R 
586.) 

The  register  may  pass  an  order  directing  the  bankrupt  to  deliver  all  cash 
on  hand  to  the  custodian  appointed  by  him,  and  in  case  of  refusal,  the  court 
will  enforce  it  by  an  attachment  for  contempt.  (In  re  F.  &  A.  Speyer,  6  B. 
R.  255;  s.  c.  42  How.  Pr.  897;  in  re  Kempner,  6  B.  R.  521.) 

If  the  mar&hal  has  property  in  his  possession  and  actual  custody  as  the 
l)roperty  of  the  bankrupt,  it  is  proper  that  it  should  be  insured  in  such  sums 
and  for  such  time  as  shall  seem  proper  to  the  register,  and  an  order  of  the 
court  will,  upon  application,  be  passed  for  that  purpose.  {In  re  Carow,  4  B. 
R.  543;  8.  c.  41  How.  Pr.  112.) 

The  register,  by  special  order,  may  be  directed  to  sell  property  and  execute 
a  conveyance  therefor.  A  sale  may  also  be  made  by  authority  of  the  court 
under  a  disputed  judcrment,  and  the  deed  may  be  made  by  the  referee.  {In 
re  Hanna,  5  B.  R.  292.) 

(e)  Under  the  power  conferred  by  this  clause  and  Rule  V,  the  register  is 
authorized  to  pass  an  order  requiring  the  assignee  to  make  his  return.  {In 
re  Bellamy,  1  B.  R.  64;  s.  c.  1  Ben.  390 ;  s.  c.  1  L.  T.  B.  ^2.) 

The  duty  enjoined  upon  the  register  is  to  audit,  not  simply  to  adjudicate 
— to  hear  and  examine,  not  on  one  side  only,  but  on  both  sides.    The  duty 
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is  not  only  judicial,  but  ministerial,  administrative.  There  is  no  statute  or 
jndicial  writing  in  which  the  word  '^  audit "  is  applied  to  the  action  of  a  court. 
.Ex  91  termini  it  implies  executive  as  well  as  judicial  action.  If  the  act  of 
auditing  implied  only  judicial  action,  no  more  would  be  required  of  the  reg- 
ister than  that  he  take  such  evidence  as  the  parties  see  fit  to  submit,  and  piiss 
upon  the  same,  basing  his  decision  upon  such  evidence  alone.  But  an  audit- 
ing officer  proceeds  to  examine  an  account  for  the  purpose  of  ascertaining  in 
any  way  ho  may  be  able,  without  regard  to  established  forms  or  technical 
rules,  what  sum  ought  in  fairness  to  be  allowed.  This  is  the  course  univer- 
sally pursued  by  the  auditing  officers  of  corporations,  cItII  or  municipal,  and 
it  has  grown  into  an  established  usage  or  custom.  The  word,  as  used  in  the 
act  and  rules,  is  used  in  this  accepted  sense,  as  there  is  no  other  established 
sense  in  which  it  can  be  used.  The  court,  as  its  first  act,  seizes  upon  the 
estate  of  the  debtor,  brings  the  same  within  its  jurisdiction  and  control,  and 
thereby  charges  itself  with  the  duty  of  a  just,  full,  and  complete  administra- 
tion of  the  estate  in  the  interests  of  all  concerned.  Thus  duties  executive  in 
their  character  devolve  upon  the  courts  in  bankruptcy.  To  relieve  the  judge 
of  the  variant  and  sometimes  apparently  conflicting  duties  of  a  judicial  and 
ministerial  officer,  a  new  class  of  officers  is  called  into  being,  who  are  espe- 
cially charged  with  the  administrative  duties  of  the  court.  These  officers 
are  deprived  of  the  strict  judicial  function  of  deciding  an  issue  duly  framed, 
but  upon  them  are  devolved  only  those  quasi  iudicial  functions  which  the  act 
calls  *^  administrative  duties.''  Auditing  the  accounts  of  an  assignee  is  among 
^hose  administrative  acts  which  pertain  thus  peculiarly  to  the  register.  In 
auditing  an  account,  the  register  may,  therefore,  cross-examine  all  witnesses, 
and  summon  such  other  witnesses  a<«  he  may  deem  proper.  {In  re  John  J. 
StaflT,  43  How.  Pr.  110;  s.  c.  5  Ben.  574;  in  re  Abraham  B.  Clark,  9  B.  R  07.) 

An  account  to  which  a  witness  refers  in  his  testimony  may  properly  be  re- 
garded as  evidence  of  the  items  of  alleged  services  and  disbursements,  but 
the  items  must  be  explained  as  to  the  occasion  and  necessity  and  value  of  the 
services,  and  the  occasion  and  necessity  and  amount  of  the  disbursements, 
and  how  they  came  to  be  rendered  and  made,  and  whether  they  are  in  any 
part  proper  items  for  the  account,  or  whether  they  ought  to  be  compensated 
through  some  other  form  of  proceeding.  (In  re  John  J.  StafE^  43  How.  Fr. 
110;  8.  c.  5  Ben.  674.) 

Quare.  Can  an  attorney  for  the  assignee  retain  moneys  collected  by  him 
until  his  fees  are  paid  ?    (In  re  John  J.  Staff,  42  How.  Pr.  414.) 

The  register  should  proceed  to  audit  the  accounts  without  first  requiring 
that  moneys  in  dispute  shall  be  deposited  in  bank.  When  the  accounts  are 
audited,  such  order  may  be  made  as  may  seem  necessary.  (In  re  J.  J.  Stafi^ 
43  How.  Pr.  414.) 

When  no  reason  is  shown  why  an  assignee  should  make  an  amendment  to 
his  return,  how  such  amendment  is  proper  or  necessary,  or  what  particular 
object  is  to  be  subserved  by  his  making  it,  or  what  interest  of  the  bank- 
rupt is  to  be  promoted  by  making  it,  or  to  be  injured  by  not  making  it,  he 
will  not  be  required  to  make  it.  (In  re  Kingon,  8  B.  R.  446;  s.  c.  88  How. 
Pr.  892.) 

The  register  has  the  power  to  order  the  payment  of  fees  and  expenses  in- 
curred in  me  proceedings,  out  of  funds  in  the  hands  of  the  assignee.  (In  re 
Lane,  2  B.  R.  309;  s.  c.  3  Ben.  98.) 

(d)  This  undoubtedly  means  protection  to  the  bankrupt  from  being  ar- 
rested in  cases  where  he  is  not  liable  to  arrest.  (In  re  L.  Glaser,  1  B.  R  386; 
B.  c.  2  Ben.  180 ;  s.  c.  1  L.  T.  B.  57.) 

(e)  In  some  districts  it  is  the  practice  of  the  registers,  where  no  party  de- 
mandjs  the  examination  of  the  bankrupt,  to  examine  him  of  their  own  accord. 
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For  a  specimen  of  such  an  ezamination,  see  1  B.  R.  135.  {In  re  Sherwood 
[note],  1  B.  R.  344;  s.  c.  25  Leg.  Int.  76.  See,  also,  Rale  VII ;  in  re  Brandt, 
2  B.  R.  215;  in  re  Long,  3  B.  R.  quarto,  66.) 

When  the  bankrupt  asks  to  be  discharged,  he  must  submit  himself,  if  re- 
quired, to  be  examined,  with  a  view  to  show  whether  he  has  made  a  full  and 
fair  surrender.     {In  re  Brandt,  2  B.  R.  215.) 

There  is  no  last  examination  in  bankruptcy,  nor  any  examination  at  all, 
unless  specially  ordered.  (17.  ^S.  v.  Clark^  4  B.  R.  69;  s.  c.  1  L.  T.  B.  237; 
S.  c.  3  Ji.  T.  B.  223.) 

(/)  Under  this  clause  and  Form  No.  4,  the  register  to  whom  a  case  is 
referred  has  all  the  powers  of  the  district  court,  except  to  commit  for  con- 
tempt, or  decide  any  question  concerning  the  allowance  of  a  discharge,  unlesa 
an  issue  of  law  or  fact  is  raised  and  contested  by  a  party  to  the  proceedings. 
{In  re  Gettleson,  1  B.  R  604 ;  in  re  Lanier,  2  B.  R.  154 ;  in  re  Brandt,  2  B.  R. 
215.) 

The  proceedings  before  a  register  are  to  be  conducted  by  him  with  the 
exercise  of  proper  legal  discretion,  and,  subject  to  that  rule,  are  entirely  within 
his  control.  If  a  party  refuses  to  proceed,  the  case  must  proceed  without  him. 
No  general  inflexible  law  can  \ye  laid  down  in  respect  to  adjournmenta  or 
postponements.  Every  case  must  be  treated  on  its  own  merits,  and  accord- 
ing to  the  best  judgment  of  the  register.  {In  re  Hyman,  2  B.  R  333;  s.  c.  36 
How.  Pr.  282;  s.  c.  3  Ben.  28.) 

When  a  matter  is  specifically  referred  to  the  register  for  examination,  he 
can  not  inquire  into  the  capacity  of  the  parties  to  litigate.  His  duty  is  to 
take  the  proofs  under  the  order  of  reference,  and  he  is  bound  to  consider  that 
every  question  as  to  the  competency  of  the  party  to  present  the  objections, 
and  ot  regularity  in  their  reception  and  reference,  has  been  acted  on  and 
disposed  of  by  the  court.  {In  rt  Brown  King.  1  N.  T.  Leg.  Obs.  22 ;  s.  c.  4 
Law  Rep.  320.) 

If  the  bankrupt  is  a  party  to  a  submission  of  a  controversy  to  a  register, 
he  is  bound  by  the  decision  in  a  collateral  action.  (Johneon  v.  Warden^  13  B. 
R.  386 ;  s.  c.  47  Vt.  457.) 

If  a  register  determines  the  amount  due  on  a  claim  without  hearing  the 
claimant  or  appointing  a  time  for  hearing,  his  determination  is  not  conclusive, 
although  the  claimant  and  the  assignee  agreed  to  leave  it  to  him  for  adjust- 
ment. {Maran  v.  Bagerty  14  B.  R.  398 ;  s.  c.  16  Abb.  Pr.  [N.  8.]  803 ;  s.  c.  10 
N.  T.  Supr.  603.) 

Sec.  4999. — No  register  shall  have  power  to  commit  for  con- 
tempt, or  to  make  adjudication  of  bankruptcy  when  opposed ;  or 
to  decide  upon  the  allowance  or  suspension  of  an  order  of  dis- 
charge. 

Sec.  5000. — Every  register  shall  make  short  memoranda  of 
his  proceedings  in  each  case  in  which  he  acts,  in  a  docket  to  be 
kept  by  him  fur  that  purpose,  and  shall  forthwith,  as  the  proceed- 
ings are  taken,  forward  to  the  clerk  of  the  district  court  a  certified 
coi>y  of  these  memoranda,  which  shall  be  entered  by  the  clerk  in 
a  proper  minute-book  to  be  kept  in  his  office. 

Sko.  5001. — The  judge  of  the  district  court  may  direct  a  regis- 
ter to  attend  at  any  place  within  the  district  for  the  purpose  of 
hearing  such  voluntary  applications  under  this  Title  as  may  not 


§  5002-5.]  NOTES  OF  DECISIONS.  379. 

be  opposed,  of  attending  any  meeting  of  creditors,  or  receiving 
any  proof  of  debts,  and  generally,  for  the  prosecution  of  any  pro- 
ceedings under  this  Title. 

The  register  can  not  f  alfil  the  requirements  of  his  official  duty  by  holding 
occasional  monthly  sessions,  in  a  county  of  his  district  in  which  he  does  not 
reside,  on  days  of  his  own  appointment.  He  should  have  an  office,  attended 
by  himself  or  resident  derk,  where  the  docket,  minutes,  and  papers  of  every 
"bankruptcy  in  such  county  are  securely  kept,  and  are  always  open  during  the 
lioors  of  business  to  the  inspection  of  those  interested.  {In  re  Sherwood,  1 
B.  R.  344 ;  8.  c.  25  Leg.  Int.  76.) 

For  improper  conduct,  a  case  may  be  transferred  from  one  register  to 
another.    {In  re  J.  O.  Smith,  1  B.  R.  243;  s.  c.  2  Ben.  113.) 

Sec.  5002. — ^Every  register,  so  acting,  shall  have  and  exercise 
all  powers,  except  the  power  of  commitment,  vested  in  the  dis- 
trict court  for  the  summoning  and  examination  of  persons  or  wit- 
nesses, and  for  requiring  the  production  of  books,  papers,  and 
documents. 

A  witness  is  bound  to  attend  although  the  summons  is  served  on  him  in 
another  district,  if  he  does  not  live  more  than  one  hundred  miles  from  tha 
Dlace  where  the  register  requires  him  to  attend.  {In  re  Wm.  B.  Woodward^ 
12  B.  R.  297 ;  s.  c.  10  Pac.  L.  R.  214.) 

Sec.  5003. — ^Evidence  or  examination  in  any  of  the  proceed- 
ings under  this  Title  may  be  taken  before  the  court,  or  a  register 
in  bankruptcy,  viva  voce  or  in  writing,  before  a  commissioner  of 
the  circuit  court,  or  by  affidavit,  or  on  commission,  and  tlie  court 
may  direct  a  reference  to  a  register  in  bankruptcy,  or  other  suit- 
able person,  to  take  and  certify  such  examination,  and  may  com- 
pel tne  attendance  of  witnesses,  the  production  of  boots  and 
papers,  and  tlie  giving  of  testimony  in  the  same  manner  cs  in 
Buits  in  equity  in  the  circuit  court. 

The  provisions  of  this  section  in  regard  to  the  taking  of  testimony,  regu- 
late the  proceeding  with  such  minute  detail  that  they  must  be  held  exclusive. 
Testimony  to  be  used  in  a  case  of  involuntary  bankruptcy  can  not  be  taken 
on  mere  notice,  but  must  be  taken  on  commission.  {In  re  Dunn  et  <U.  9  B. 
R  487;  8.  c.  12  Blatch.  42.) 

Sec.  5004. — All  depositions  of  persons  and  witnesses  taken 
before  a  register,  and  all  acts  done  by  him,  shall  be  reduced  to 
writing,  and  be  signed  by  him,  and  shall  be  filed  in  the  clerk'a 
office  as  part  of  the  proceedings.  He  shall  have  power  to  ad- 
minister oaths  in  all  cases,  and  in  relation  to  all  matters  in 
which  oaths  may  be  administered  by  commissioners  of  circuit 
courts. 

Sec.  5005. — ^Parties  and  witnesses  summoned  before  a  register 
shall  be  bound  to  attend  in  pursuance  of  such  summons  at  the 
place  and  time  designated  therein,  and  shall  be  entitled  to  pro- 
tection, and  be  liable  to  process  of  contempt  in  like  manuer  aa 


380  THE  BANKRUPT  LAW.  [§§  5006-8. 

parties  and   witnesses  are  now  liable  thereto  in  ease  of  default  in 
attendance  under  any  writ  of  subpoena. 

Sec.  5006. — Whenever  any  person  examined  before  a  register 
refuses  or  declines  to  answer,  or  to  swear  to  or  si^n  his  examina- 
tion when  taken,  the  register  shall  refer  the  matter  to  the  jud«:e, 
who  shall  have  power  to  order  the  person  so  acting  to  pjiy  the 
costs  thereby  occasioned,  and  to  punish  him  for  contempt,  if  such 
person  be  compellable  by  law  to  answer  such  question  or  to  sign 
such  examination. 

Where  a  commission  issued  from  another  court  is  not  accompanied  by  in- 
terrogatories, and  does  not  furnish  any  information  as  to  what  the  inquiry  is 
to  which  the  examination  of  the  witness  is  to  be  directed,  it  is  impossible  to 
determine  whether  the  questions  which  the  witneM  refuses  to  answer  are  or 
are  not  pertinent  to  the  inquiry,  and  an  attachment  can  not  be  granted.  (/» 
re  S.  Glaser,  2B.  R.  J598.) 

Sec.  5007. — Any  register  may  act  in  the  place  of  any  other 
register  appointed  by  and  for  the  same  district  court. 

Seo.  5008. — The  fees  of  registers,  as  established  by  law  or  by 
rules  and  orders  framed  pursuant  to  law,  shall  be  paid  to  them  by 
the  parties  for  whom  the  services  may  be  rendered. 

Under  the  provisions  of  this  section  and  Rule  XXIX,  where  the  assignpe 
examines  the  bankrupt  before  the  register,  the  assignee  must  pay  the  fees  of 
the  register  for  such  examination,  whether  he  has  any  assets  of  the  estate  or 
not.  (In  re  Hughes,  1  B.  R.  226;  8.  c.  2  Ben.  85;  8.  o.  1  L.  T.  B.  45 ;  in  rt 
Eidom,  8  B.  R.  160.) 

Parties  who  call  for  the  examination  of  the  bankrupt  or  other  witnessoe, 
can  only  be  required  to  pay  the  fees  and  expenses  for  the  direct  examination. 
Those  who  cross-examine  the  witnesses  must  pay  the  fees  and  expenses  of  the 
cross-examination.  The  rule  applies  to  the  matter  only  as  between  the  regis- 
ter and  the  parties  for  whom  he  renders  the  services.  The  court,  in  the  final 
disposition  of  the  case,  will  pass  such  an  order  in  regard  to  costs  as  equity 
shall  demand.  {Schqfidd  v.  Moorehead^  2  B.  R.  1 ;  in  re  Mealy,  2  B.  R.  128; 
in  re  Eidom,  8  B.  R.  160.) 

The  fees  for  the  cross-examination,  so  far  as  it  may  be  necessary  to  explain 
or  qualify  any  matters  brought  out  on  the  direct  examination,  which  may 
seem  to  bear  unfavorably  upon  his  conduct  or  dealings,  or  which  are  obscure, 
must  be  paid  by  the  paity  seeking  the  examination.  {In  re  G.  N.  Koyea,  11 
B.  R.  111.) 

If  the  bankrupt  makes  further  statements  after  the  close  of  his  direct 
examination,  he  does  so  as  a  witness  in  his  own  behalf,  and  must  pay  the 
expenses  incurred  thereby.  (In  re  Mealy,  2  B.  R.  128;  contra^  in  re  Mao- 
intire,  1  B.  R.  11  ;  s.  c.  1  Ben.  277.) 

If  a  creditor  desires  that  the  final  examination  shall  be  reduced  to  writing 
by  the  register,  he  must  pay  for  the  services.  (In  re  Alfred  Jackson,  8  B.  R. 
424.) 

The  fees  to  be  paid  by  a  creditor  for  a  final  examination  made  at  his 
request,  will  not  embrace  the  per  diem  compensation  to  the  register,  nor  his 
fee  for  administering  the  final  oath,  or  for  the  certificate  of  conformity,  as 
these  are  required  to  be  performed  if  no  creditor  appears.  (In  re  Allied 
Jackson,  8  B.  R.  424.) 
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A  register  has  a  lien  for  fees  on  the  fand  in  court  which  has  been  awarded 
to  the  party  for  whom  the  sendees  were  rendered.  (In  re  Breck  &  Schermer- 
honi,  13  B.  R.  216.) 

If  the  register  improperly  refases  to  countersign  a  check,  he  is  not 
entitled  to  a  lien  on  the  fund  for  the  services  rendered  in  making  up  the 
oertiHcate  which  the  party  is  thus  compelled  to  take.  {In  re  Philip  Rein,  IB 
B.  R.  551.) 

The  fees  of  the  register  for  services  under  a  reference  procured  by  the 
bankrupt  before  the  appointment  of  an  assignee,  for  the  purpose  of  contest- 
ing a  claim  offered  for  proof,  may  be  paid  out  of  the  estate.  {In  re  Clemen- 
tina T.  Richardson,  7  Ben.  155.) 

Sec.  5009. — In  all  matters  where  an  issue  of  fact  or  of  law  is 
raised  and^  contested  by  any  party  to  the  proceedings  before  any 
register,  he  shall  canse  the  question  or  issue  to  be  stated  by  the 
opposing  parties  in  writing,  and  he  shall  adjourn  tlio  same  into- 
court  fur  decision  by  the  judge. 

The  issue  of  fact  or  law  must  be  an  issue  actually  raised  and  existing,  and 
one  which  has  arisen  out  of  proceedings  which  have  taken  place,  and  not  an 
issue  likely  to  arise,  or  which  may  be  raised  thereafter.  (In  re  Pulver,  1 
B.  R.  46;  s.  c.l  Ben.  881.) 

It  is  the  duty  of  the  register  to  adjourn  the  issue  into  court  without  any  re- 
quest to  that  effect  by  a  contesting  party.  But  still  such  an  adjournment  is 
a  proceeding  which  a  contesting  party  may  waive,  and  where  he  does  waive 
it,  by  submitting  the  decision  of  the  issue  to  the  register,  he  can  not,  after 
finding  that  the  question  is  decided  against  him,  then  ask  leave  to  have  it  ad- 
journed into  court.     {In  re  Patterson,  1  B.  R.  100 ;  s.  c.  1  Ben.  448.) 

The  ground  of  objection  should  be  stated,  otherwise  no  point  or  question 
or  ibsue  is  presented  or  raised.  (In  re  Levy  et  al.  1  B.  R.  186 ;  s.  c.  1  Ben. 
496 ;  in  re  Fredenburg,  1  B.  R.  268 ;  8.  c.  2  Ben.  183.) 

An  objection  to  a  question  or  answer,  in  the  course  of  an  examination  be- 
fore a  register,  does  not  raise  a  question  or  issue  of  law  which  can  be  ad- 
journed into  court.     {In  re  Levy  et  al,  1  B.  R.  136;  s.  c.  1  Ben.  496.) 

As  the  application  by  a  bankrupt  for  leave  to  amend  can  not  be  opposed, 
no  issue  of  fact  or  law  within  this  section  can  be  raised  or  contested  in  re* 
gard  to  it.     {In  re  Watts,  2  B.  R.  447 ;  s.  c.  8  Ben.  166  ;  s.  c.  2  L.  T.  B.  74.) 

An  objection  to  an  application  for  the  examination  of  the  bankrupt  raises 
an  issue  of  law  which  should  be  adjourned.  {In  re  Patterson,  1  B.  R.  100  ; 
s.  c.  1  Ben.  448.) 

An  issue  of  fact  or  of  law  raised  upon  testimony  taken  in  opposition  to 
the  proof  of  a  debt,  must  be  adjourned  into  court.  {In  re  Clark  &  Binninger^ 
6  B.  R.  202.) 

A  party  who  seeks  to  review  the  act  of  a  register  must  do  so  in  a  respect- 
fal  manner,  and  if  he  makes  a  wanton  attack  upon  his  character,  he  is  liable 
to  be  punished  for  contempt.     {In  re  Brick  &  Schermerhom,  18  B.  R.  216.) 

Sec.  5010. — Any  party  shall,  during  the  proceedings  before  a 
register,  be  at  liberty  to  take  the  opinion  of  the  district  judge 
upon  any  point  or  matter  arising  in  the  course  of  such  proceed- 
ings, or  upon  the  result  of  such  proceedings,  which  shall  be  stated 
by  the  register  in  the  shape  of  a  short  certificate  to  the  judce, 
who  shall  sign  the  same  if  he  approve  thereof;  and  such  certifi- 
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cate  so  signed,  shall  be  binding  on  all  tlie  parties  to  the  proceed- 
ing ;  but  every  such  certificate  may  be  discharged  or  varied  by 
the  judge  at  chambers  or  in  open  court. 

It  is  only  a  party  to  the  proceedings  who  can  take  the  opinion  of  the  dis- 
trict judge  on  a  certificate  of  the  register.  The  word  *^  party  '*  means  the 
bankrupt  or  a  creditor.  It  does  not  mean  a  witness  who  is  not  the  bankrupt 
or  a  creditor.  (In  re  Fredenburgh,  1  B.  R.  288;  s.  c.  2  Ben.  133;  inre 
Comstock  &  Go.  13  B.  R.  193;  a.  c.  8  C.  L.  N.  82.) 

The  act  only  contemplates  the  certifying  of  questions  which  actually  arise. 
The  questions  which  can  be  certified  are :  1.  Any  issue  of  factor  of  law  raised 
and  contested  by  any  party  to  the  proceedings;  but  it  must  be  an  issue  act- 
ually raised  and  existing,  and  one  which  has  arisen  out  of  the  proceedings 
which  have  taken  place,  and  not  an  issue  likely  to  arise  or  which  may  be 
raised  thereafter.  2.  Any  point  or  matter  arising  in  the  course  of  the  pro- 
ceedings, or  upon  the  result  of  the  proceedings :  but  it  must  be  a  point  or 
matter  which  nas  arisen  in  the  coune  of  the  proceeding  which  have  taken 
place,  or  a  point  or  matter  which  has  arisen  upon  and  mer  the  result  of  the 
proceedings  which  have  taken  place,  and  not  a  point  or  matter  likely  to  arise 
or  which  may  be  raised  thereafter,  or  after  a  result  shall  have  been  arrived  at. 
a.  Any  question  stated  by  consent  of  the  parties  concerned  in  a  special  case ; 
but  it  must  be  a  question  to  which  there  are  two  parties,  and  one  which  has 
arisen  out  of  the  proceedings  which  have  taken  place.  Nothing  is  to  be  cer- 
tified or  decided  except  what  is  necessary  to  be  decided  to  enable  the  case  to 
progress  properly.  Questions  which  thus  necessarily  arise  are  to  be  decided 
as  and  when  they  thus  arise,  and  are  not  to  be  anticipated.  (In  re  Pulver,  1 
B.  R.  46 ;  s.  c.  1  Ben.  881 ;  in  re  J.  W.  Wright,  1  B.  R.  393 ;  in  re  Sturgeon, 
1  B.  R.  498;  in  re  Bray,  2  B.  R.  139;  in  re  Levy  et  al.  1  B.  R.  136;  s.  c.  1 
Ben.  496.) 

Objections  to  questions  and  answers  in  the  course  of  an  examination, 
when  put  in  proper  form,  may  be  certified.  (In  re  Levy  et  al,  1  B.  R.  136 ; 
8.  c.  1  Ben.  496.) 

Where  the  register  desires  to  receive  instructions  as  to  his  ofiicial  duty,  or 
in  regard  to  matters  pending  before  him,  there  is  no  objection  to  his  adopting 
a  course  analogous  to  that  prescribed  by  this  section.  (In  re  Sherwood,  1  B. 
R.  344 ;  s.  c.  25  Leg.  Int.  76.) 

If  a  register  improperly  refuse  an  application  for  leave  to  amend,  the 
bankrupt  can,  under  this  section,  take  the  opinion  of  the  judge  on  the  ques- 
tion, by  means  of  a  certificate  from  the  register.  (/;*  re  Watts,  2  B.  R.  447 ; 
8.  c.  3  Ben.  166 ;  s.  c.  2  L.  T.  B.  74.) 

No  opinion  will  be  given  on  a  question  improperly  certified.  (In  re 
Sturgeon,  1  B.  R.  498;  in  re  J.  W.  Wright,  1  B.  R  393;  in  re  Bray,  2B. 
R.  139.) 

It  has  been  decided  that  the  following  questions  can  not  be  certified  un- 
der this  section : 

No  question  concerning  the  right  of  a  l)ankrupt  to  his  discharge.  (In  re 
Mawson,  1  B.  R.  265;  s.  c.  2  Ben.  122.) 

No  question  concerning  the  efiect  of  a  discharge  to  release  a  particular 
"debt.     (In  re  Bray,  2  B.  R.  139.) 

No  question  as  to  the  disposition  that  an  assignee  shall  make  of  certain 
property  before  his  application  for  a  settlement  of  his  final  accounts  (In  re 
Sturgeon,  1  B.  R.  498.) 

No  question  concerning  the  title  to  property  not  arising  in  a  proceeding 
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concerning  each  property,  or  in  which  the  assignee  is  a  party.     {In  re  J.  W. 
Wright,  1  B.  R.  893.) 

No  question  concerning  the  duty  of  a  creditor,  claiming  security,  who  has 
proved  tiis  claim  as  unsecured,  not  arising  on  a  motion  or  proceeding  before 
the  register.     (In  re  Peck,  8  B.  R.  757.) 

No  question  as  to  whether  it  is  necessary  for  a  secured  creditor  to  proTe 
bis  claim  before  making  application  to  hare  the  security  sold,  the  secured 
debt  not  having  been  proved.     {In  re  Haskell,  4  B.  R.  558.) 

Sec.  5011. — In  «ny  proceedings  within  the  jniisdietion  of  the 
court,  under  this  Title,  the  parties  concerned,  or  submitting  to  such 
jurisdiction,  may,  at  any  stage  of  the  proceedings,  by  consent,  state 
any  questions  in  a  special  case  for  tlie  o]>iuion  of  the  court,  and  the 
judgment  of  the  court  shall  be  linal  unless  it  is  agreed  and  stated 
in  tiie  special  case  that  either  party  u)ay  appeal,  if,  in  such  case, 
an  appeal  is  allowed  by  tliis  Title.  The  parties  may  also,  if  they 
think  fit,  a^rrec,  that  upon  the  questions  raised  by  such  special  case 
being  finally  decided,  a  sum  of  money,  fixed  by  the  parties,  or  to 
be  ascertained  by  the  court,  or  in  such  manner  as  the  court  may 
direct,  or  any  property,  or  the  amount  of  any  disputed  debt  or 
claim,  shall  be  paid,  delivered,  or  transferred  by  one  of  such  par- 
ties to  the  other  of  them,  either  with  or  without  costs. 

Questions  agreed  upon  and  stated  do  not  of  themselves  make  a  special 
case  within  the  meaning  of  this  section.  This  is  not  the  proviso  of  the  sec- 
tion. It  is  not  that  parties  may  make  a  special  case,  but  it  is  that  they  may 
'*  state  any  question  or  questions  in  a  special  case."  There  mast,  of  course, 
bOf  Ist,  parties ;  and  2d,  a  case  in  which  questions  can  arise  and  be  stated. 
Questions  are  to  be  decided  only  when  they  necessarily  arise,  and  are  not  to 
be  anticipated.     (In  re  Haskell,  4  B.  R  558.) 

Sec.  5012. — If  any  judge,  register,  clerk,  marshal,  messenger, 
assignee,  or  any  other  officer  of  the  several  courts  of  bankruptcy 
shall,  for  anything  done  or  pretended  to  be  done  under  this  Title, 
or  under  color  of  doing  anything  thereunder,  willfully  demand  or 
take,  or  appoint  or  allow  any  person  whatever  to  take  for  him  or 
on  his  account,  or  for  or  on  account  of  any  other  person,  or  in 
trust  for  him  or  for  any  other  person,  any  fee,  emolument,  gratu- 
ity, sum  of  money,  or  anything  of  value  whatever,  other  than  is 
allowed  by  law,  such  person  shall  forfeit  and  pay  a  sum  not  less 
than  three  hundred  dollars  and  not  more  than  five  hundred  dol- 
lars, and  bo  imprisoned  not  exceeding  three  years. 

Sec.  5013. — In  tins  Title  the  word  "assignee,"  and  the  word 
**  creditor,"  shall  include  the  plural  also  ;  and  the  word  "  messen- 
ger'^  shall  include  his  assistant  or  assistants,  except  in  the  pro- 
vision for  the  fees  of  that  officer.  The  word  "  marshal "  shall 
include  the  marshal's  deputies  ;  the  word  "  person  "  (a)  shall  also 
include  "corporation ;"  and  the  word  "oath"  shall  include  "affir- 
mation." And  in  all  cases  in  which  any  particular  number  of 
days  is  prescribed  by  this  Title,  or  shall  be  mentioned  in  any  rule 
or  order  of  court  or  general  order  which  shall  at  any  time  be  made 
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lander  this  Title,  for  the  doing  of  any  act,  or  for  any  oilier  pur- 
pose, tiie  same  shall  be  reckoned,  in  the  absence  of  any  expression 
to  the  contrary,  exclusive  of  the  first  and  inclusive  of  the  last 
day,  unless  the  last  day  shall  fall  on  a  Sunday,  (b)  Christmas  day, 
or  on  any  day  appointed  by  the  President  of  tlie  United  States 
as  a  day  of  public  fast  or  thankssjiving,  or  on  the  Fourth  of  July, 
in  which  case  the  time  shall  be  reckoned  exclusive  of  that  day 
also. 

(a)  This  section  is  Dot  to  be  construed  as  applying  the  word  person  to  in- 
clade  any  other  corporations  as  subject  to  the  provisions  of  the  act  than  those 
described  in  section  5122.  (Ad/ims  y.  Railroad  Company ^  4  B.  R.  314;  s.  c. 
6  A.  L.  Rev.  865 ;  Sweatt  v.  Railroad  Company,  5  B.  R.  234 ;  s,  c.  1  L.  T.  B. 
273;  in  re  Ala.  &  Chat.  R.  R  Co.  6  B.  R.  107;  s.  c.  9  Blatch.  891 ;  s.  c.  o  L. 
T.  B.  76.) 

(b)  Unless  Sundays  are  especially  excepted  in  the  statute,  they  are  to  be 
counted.  The  fair  and  unavoidable  inference  from  this  clause  is,  that  when 
Sunday  is  not  the  last  day,  it  is  not  to  be  excluded.  {In  re  York  &  Hoover, 
4  B.  R  479;  B.  c.  1  Abb.  C.  C.  503;  s.  c.  1  L.  T.  B.  290.) 

Adjudication  of  bankruptcy  made  November  26,  1867.  Application  filed 
November  27,  1868.  Held  to  be  in  time,  as  being  within  the  equity  and  fair 
construction  of  section  5018.     {In  re  Lang,  2  B.  R.  480.) 


CHAPTER  TWO. 

YOLUHTAST  BANKKTTPTCT. 

Sfc.  Seo. 

50 1 4.— Petition  an d  schedules.  601 8. — Oath  of  allegiance. 

5016. — Schedule  of  debts.  6019. — Warrant  to  marshal. 

6016. — Inventory  of  property.  6020. — Amendment  of  schedule. 
6017. — Oath  to  petition  and  'schedules. 

Sec.  5014. — If  any  person  residing  within  the  lurisdiction 
of  the  United  States,  and  owing  debts  provable  in  bankruptcy 
exceeding  the  araount  of  three  hundred  dollars,  shall  apply  by 
petition  addressed  to  the  judge  of  the  judicial  district  in 
which  such  debtor  has  resided  or  carried  on  business  for  the 
six  months  next  preceding  the  time  of  filing  such  petition,  or 
for  the  longest  period  during  such  six  months,  setting  forth  his 
place  of  residence,  his  inability  to  pay  all  his  debts  in  full,  his 
willingness  to  surrender  all  his  estate  and  effects  for  the  benefit  of 
his  creditors,  and  his  desire  to  obtain  a  discharge  from  his  debts, 
and  shall  annex  to  his  petition  a  schedule,  and  inventory  *  and 
valuation,  in  compliance  with  the  next  two  sections,  the  filing  of 
such  petition  shall  be  an  act  of  bankruptcy,  and  such  petitioner 
shall  be  adjudged  a  bankrupt. 

l¥lio  may  File  a  Pelltlon. 

Resident  aliens  may  take  the  benefit  of  the  act.  This  section  makes  every 
person  residing  within  the  jurisdiction  of  the  United  States,  who  owes  a  cer- 
tain amount  of  debts,  subject  to  tbe  act,  and  it  is  not  denied  that  resident 
aliens  are  here  included.  If  confirmation  were  needed,  it  is  found  in  the  lat- 
ter part  of  the  section,  which  prescribes  a  special  form  of  oath  for  citizens  of 
the  United  States ;  clearly  showing  that  some  others  than  citizens  are  capable 
of  becoming  petitioners.  {In  re  Goodfellow,  8  B.  R.  452 ;  s.  c.  Lowell,  510; 
8.  c.  1  L.  T.  B.  179 ;  s.  c.  3  L.  T.  B.  69.) 

A  person  who  is  a  partner  in  a  foreign  firm  may  apply  for  the  benefit  of 
the  bankrupt  law.     (Cutter  v.  Fohom,  17  N.  H.  139.) 

The  statute  embraces  not  merely  those  who  resided  in  the  United  States 
at  the  time  when  the  bankrupt  law  was  passed,  but  such  as  at  any  subsequent 
period  become  resident  in  the  United  States.  (Cutter  v.  Folsom,  17  N.  H. 
139.) 

An  infant  may  file  a  petion  in  his  own  name.  (In  re  Samuel  Book,  8 
McLean,  317;  in  re  Samuel  S.  Cotton,  %  N.  Y.  Leg.  Obs.  370.) 

If  a  person,  while  sane,  has  committed  an  act  of  bankruptcy,  he  may  be 
made  bankrupt  after  he  has  become  lunatic.  The  rights  of  the  bankrupt 
will  bJ  fully  protected  by  his  guardian.     (In  re  D.  Pratt,  6  B.  R.  276.) 

*  So  amended  by  act  of  23  June,  1874,  J  15. 
25 
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A  feme  covert  who  13  a  sole  trader  miy  apply  for  the  benefit  of  the  bank- 
Tupt  law.     (In  re  Harriet  E.  Collins,  10  B.  R.  335;  s.  c.  3  Biss.  415.) 

The  making  of  a  fraudulent  conveyance  does  not  prevent  the  debtor  from 
filing  a  voluntary  petition.     (In  re  tha^.  P.  Houghton,  4  Law  Rep.  482.) 

Petitions  in  Toluntarjr  Bankruptcy. 

An  illegible  petition  will  not  te  aUowed  to  be  filed.  (Anon.  1  B.  R.  215; 
p.  c.  15  Pitts.  L.  J.  81. 

A  petition  containing  the  required  averments,  and  having  a  sworn  sched- 
ule of  debts  and  sworn  inventory  of  property  annexed  to  it,  constitutes  the 
petition  required  by  the  act.     (In  re  Patterson,  1  B.  R.  125;  s.  c.  1  Ben.  508.) 

The  petition  is  sufficient  although  the  jurat  does  not  specify  the  particular 
day  on  which  the  oath  was  taken,  if  it  gives  the  month  and  year.    (In  re 
•Cbas.  P.  Houghton,  4  Law  Rep.  482.) 

The  i)etition  need  not  be  presented  to  the  court  simultaneously  with  its 
attestation.  The  lapse  of  nine  days  between  the  taking  of  the  oath  and  the 
filing  of  the  petition  is  no  bar  to  the  proceedings.  (In  re  Aaron  Abrahams,  5 
Law  Rep.  328.) 

No  provision  is  made  by  the  bankrupt  act  enabling  parties  to  conduct 
proceeciings  in  forma  pauperis,  and  the  act  evidently  contemplates  that  they 
shall  discharge  all  expenses  incident  to  the  prosecution  of  their  applicatioD. 
i(Inre  Alexander  Graves,  1  N.  Y.  Leg.  Obs.  213;  s.  c.  3  Law  Rep.  25.) 

The  petition  and  schedules  are  three  papers.  (In  re  Dean,  1  B.  R.  249; 
p.  c.  1  L.  T.  B.  9.) 

The  provisions  of  the  act  and  the  rules  serve  to  show  that  the  petition  is 
filed  once  for  all  in  any  case;  that  if  it  is  amended,  such  amendment  does  not 
alter  the  date  of  its  filing,  or  postpone  the  efiective  vigor  of  such  filing  to 
the  time  the  amendment  to  it  is  filed  ;  or  that  any  petition  or  schedule  that 
is  amended  is  merely  amended,  leaving  the  original  that  is  amended  to  stand, 
80  far  as  the  question  of  jurisdiction  or  commencement  of  the  proceedings  is 
concerned,  in  regard  to  the  time  when  it  was  filed,  the  same  as  if  it  were  not 
amended.    (In  re  Patterson,  1  B.  R.  126;  s.  c.  1  Ben.  508.) 

The  commencement  of  proceedings  in  bankruptcy  on  the  part  of  the  peti- 
tioner, is  the  commencement  of  a  suit  in  the  district  court  by  the  petitioner 
against  his  creditors,  in  which  action  the  petitioner  is  plaintiff  and  the  cred- 
itors defendants;  the  petitioner  asking  the  court  for  a  judgment  against  his 
creditors,  the  defendants,  discharging  him  from  his  indebtedness  to  them. 
The  defendants  have  their  day  in  court,  are  entitled  to  be  heard  at  all  stages 
of  the  proceedings,  and  when  the  bankrupt  files  his  application  for  a  dis- 
charge from  the  payment  of  his  debts,  any  single  creditor  may  make  opposi- 
tion thereto,  by  entering  his  appearance  and  putting  on  file  specifications 
against  the  discharge.  Each  defendant  has  the  right  to  appenr  separately 
and  put  in  a  separate  plea  or  answer.  (In  re  Adams,  2  B.  R.  272 ;  s.  c.  36 
How.  Pr.  270;  8.  c.  3  Ben.  7;  in  re  Farrell,  5  B.  R.  125.) 

"While  one  petition  is  still  pending,  without  any  discharge  or  any  discon- 
tinuance, a  stay  will  be  entered  of  all  proceedings  upon  another  petition  sub- 
seouently  filed,  setting  forth  the  same  debts  und  the  same  creditors.  (In  re 
Wierlaski,  4  B.  R.  390 ;  s.  c.  4  Ben.  468.) 

When  the  discharge  is  refused,  because  the  bankrupt  did  not  apply  within 
the  prescribed  time,  the  result  in  principle  is  the  same  as  where  the  plaintifi" 
in  a  suit  at  law  is  non  prosscd :  he  has  the  costs  of  the  first  proceedings  to 
pay,  but  is  allowed  to  commence  again  and  to  continue  until  he  reaches  a 
judgment  upon  the  merits  of  his  case.     (In  re  Farrell,  5  B.  R.  125.) 


§  5014.]  NOTES  OF  DECISIONS.  387 

A  volnntary  bankrupt  who  has  contracted  new  debts  since  the  filing  of 
.  "his  petition,  may  file  a  new  petition  in  bankruptcy.     {In  re  P.  C.  Drisko,  13 
B.  R  112;  s.  c.  UB.  R.) 

The  petition  is  conclusive  evidence  that  the  debtor  is  insolvent,  and  de- 
fiires  to  take  the  benefit  of  the  act,  and  perhaps  the  fact  that  he  owes  $300 
may  be  conclusively  found  by  the  adjudication ;  but  upon  a  fact  which  goes 
to  defeat  the  jurisdiction  of  the  court  over  the  supposed  bankrupt,  it  can  not 
be  so.  Such  a  fact  as  that  may  be  shown  by  plea  and  proof  in  any  court  by 
a  person  not  estopped  to  show  it,  and  it  can  not  be  that  the  only  exception 
is  of  the  court  in  which  the  void  proceedings  themselves  are  pending,  nor  is 
the  adjudication  binding  as  a  judicial  decree  which  must  be  impeached,  if  at 
Jill,  in  a  higher  court.  It  is  made  ex  parte  without  notice  to  creditors,  and  is 
entirely  under  the  control  of  the  court,  u(>on  proof  that  it  ought  to  be  an- 
nulled, at  least  before  the  first  meeting  of  creditors.  {la  re  Good  fellow,  8  B. 
E.  452;  8.  c.  Lowell,  510;  s.  c.  1  L.  T.  B.  179;  8.  c.  3  L.  T.  B.  69.) 

The  bankrupt  by  filing  his  petition  submits  himself  personally  to  the 
jurisdiction  of  tne  court,  and  he  becomes  bound  to  obey  its  orders  and  direc- 
tions in  the  matter  of  his  petition  as  well  before  as  after  an  adjudication.  The 
mere  filing  of  his  petition  in  conformity  with  the  statute  constitutes  him  a 
bankrupt,  within  the  purview  of  the  act,  before  the  adjudication  or  any 
action  on  his  petition  by  the  court.  This  jurisdiction  is  exercised  on  the 
ground  that  other  persons  besides  the  bankrupt  have  an  interest  in  the 
matter  at  this  stage  of  the  proceedings.  {In  re  Samuel  Harris,  3  N.  T.  Leg. 
Obs.  152.) 

A  voluntary  bankrupt  can  not  withdraw  his  petition  at  his  own  pleasure, 
but  must  show  good  reason  for  doing  so.  In  all  cases,  a  party  coming  as  a 
'volunteer  into  court  in  a  matter  where  others  may  have  an  interest  must 
move  for  liberty  to  discontinue,  and  when  other  parties  have  acquired  an 
interest  in  the  proceedings,  the  court  will  either  grant  the  liberty  on  terms  or 
refuse  it  altogether  as  justice  may  require.  The  creditors  have  an  interest  in 
the  proceedings  from  the  moment  that  the  petition  is  filed.  {In  re  Samuel 
Harris,  8  N.  Y.  Leg.  Obs.  152.) 

The  dismissal  of  the  petition  prior  to  an  adjudication  is  in  the  nature  of 
a  supersedeas,  and  is  ordinarily  a  matter  of  sound  discretion  in  the  court. 
</«  re  Randall  &  Reed,  1  N.  Y.  Leg.  Obs.  199;  s.  c.  5  Law  Rep.  115.) 

A  voluntary  bankrupt  may,  for  good  reasons,  be  allowed  to  withdraw  his 
petition  at  any  time  before  adjudication.  {In  re  Bennett,  1  Penn.  L.  J.  145 ; 
in  re  Randall  &  Reed,  1  N.  Y.  Leg.  Obs.  199;  s.  c.  5  Law  Rep.  115;  in  re 
Anon.  1  Penn.  L.  J.  323 ;  ia  re  Dudlev,  1  Penn.  L.  J.  302 ;  in  re  John  Gile,  1 
N,  Y.  Leg.  Obs.  87 ;  5  Law  Rep.  224.) 

If  the  debtor  has  made  a  compromise  and  composition  of  all  his  debts, 
the  petition  may  be  dismissed  on  payment  of  costs.  {In  re  Randall  &  Reed, 
1  N.  Y.  Leg.  Obs.  199;  s.  o.  5  Law  Rep.  115.) 

If  the  debtor  does  not  choose  to  proceed  with  his  petition,  but  lets  it 
remain  in  suspense,  with  his  property  locked  up  from  his  creditors,  they  may 
intervene  for  their  own  interest  by  a  motion  for  an  adjudication,  or  for  any 
other  matter  necessary  for  the  protection  of  their  rights.  {In  re  Samuel 
Harris,  3  N.  Y.  Leg.  Obs.  152.) 

If  the  assignee  refuses  to  consent  to  a  dismissal  of  the  proceedings,  the 
court,  with  the  consent  of  the  creditors,  may  order  the  adjudication  to  be 
vacated,  and  all  further  proceedings  stayed,  on  notice  to  him  to  show  cause 
against  the  motion.  {In  re  John  Gile,  1 N.  Y.  Leg.  Obs.  87 ;  s.  c.  5  Law  R  ep. 
324.) 

After  an  adjudication,  the  petition  can  not  be  dismissed  without  the  con- 
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currence  and  consent  of  all  the  creditors.    {In  re  John  Gile,  1  N.  T.  Leg. 
Obs.  87 ;  8.  c.  5  Law  Rep.  224.) 

Formal  pleading  in  opposition  to  a  petition  is  not  usual  or  necessary. 
Objection  to  the  person  of  the  petitioner  may  be  made  by  a  plea  in  abatement, 
but  the  plea  will  be  treated  merely  as  a  written  objection,  {In  re  Samuel 
Book,  8  McLean,  817.) 

The  district  court  has  power  to  hear  and  decide  all  contested  questions^ 
and  to  stay  proceedings  improvidently  begun.  The  act  contemplates  that 
voluntary  petitions  may  sometimes  be  contested,  for  it  provides  that  the  reg- 
ister may  make  adjudication  if  there  be  no  opposing  party.  But  it  is  not  the 
intent  of  the  net  that  the  court  shall  inquire  whether  the  petitioner  is  insolv- 
ent or  not.  When  the  debtor  swears  that  he  is  unable  to  pay  his  debts  in 
full,  and  files  the  requisite  petition  and  schedules,  he  has  committed  an  act  of 
bankruptcy,  and  any  creditor  may  then  carry  on  the  proceedings  if  the  debtor 
shall  fail  to  do  so.  His  act  is  for  the  benefit  of  all  persons  interested,  and 
can  not  be  retracted  on  the  application  of  only  one  of  them,  with  or  without 
the  debtor's  consent.  No  notice  is  required  to  creditors  before  adjudication, 
and  the  judge  or  register  is  only  to  inquire  whether  the  debtor  owes  three 
hundred  dollars.  That  he  is  unable  to  pay  his  debts  in  full,  and  is  willing 
to  surrender  all  his  property  is  conclusively  proved  by  his  petition  so  far  as 
a  decree  of  bankruptcy  is  concerned.  The  only  questions  open  upon  a  vol- 
untary petition  are  those  which  go  to  the  jurisdiction,  such  as  residence,  and 
a  sum  total  of  provable  debts  of  three  hundred  dollars.  {In  re  James  L. 
Fowler,  1  B.  R.  681 ;  s.  c.  Lowell,  161.) 

A  creditor  can  not  prevent  an  adjudication  by  proving  thit  the  debtxjr  is 
able  to  pay  his  debts,  and  that  the  only  object  Id  filing  the  petition  is  to  delay 
the  collection  of  certain  executions.  {In  re  James  L.  Fowler,  1  B.  R.  681 ; 
s.  c.  Lowell,  161.) 

A  motion  to  set  aside  the  adjudication  on  account  of  the  absence  of  certain 
jurisdictional  averments  in  the  petition  can  not  be  entertained.  The  proper 
way  to  raise  such  a  question  as  to  the  jurisdiction  of  the  court  is  by  specifi- 
cations against  the  discharge  of  the  bankrupt.  {In  re  Venn  et  al,  8B.R. 
682;  8.  c.  4  Ben.  99.) 

In  nrhat  Diitrict  PetUions  must  be  Filed. 

The  bankrupt  act  uses  the  term  *'  residence  "  specifically,  as  contradistin- 
guished from  *'  domicile,'*  so  as  to  free  cases  under  it  from  the  difficult  and 
embarrassing  presumptions  and  circumstances  upon  which  the  distinctions 
between  ** domicile  "  and  '* residence"  rest.  Congress,  as  if  ex  industria  de- 
signing to  escape  that  region  of  dispute,  used  a  legal  term,  about  which  there 
is  no  difficulty,  either  as  to  its  accurate  meaning,  or  as  to  the  facilities  of 
proof  connected  with  it.  "Residence"  is  a  fact  easily  ascertained;  "  domi- 
cile," a  question  difficult  of  proof.  It  is  true  that  the  two  terms  are  often  used 
as  synonymous,  but  in  law  they  have  distinct  meanings.  Proceedings  in 
bankruptcy  should  be  instituted  with  reference  to  the  actual  residence  of 
the  party,  or  his  place  of  business,  and  not  with  reference  to  his  domicile. 
If  a  party  bus  actually  resided  in  one  State  during  the  greater  part  of  the 
six  months  next  immediately  preceding  the  filing  of  the  p  tition,  the  petition 
must  be  filed  in  the  district  court  for  that  State,  although  his  family  may 
have  resided  in  another  State  during  the  whole  period.  {In  re  Watson,  i 
B.  R.  613.) 

The  residence  of  the  bankrupt  is  the  place  where  his  family  reside,  although 
he  may  make  temporary  sojourns  in  another  State.     {JStiles  v.  Lay,  9  Ala.  795.) 

Residence  denotes  an  actual  domicile  or  inhabitancy,  in  contradistinction 
to  a  mere  temporarv  abode  in  lodging.  {In  re  Israel  Kinsman,  1  N.  Y.  Leg. 
Obs.  309.) 
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Upon  the  hearing  of  a  petHion  filed  by  a  creditor  to  vacate  the  whole  pro- 
-ceedings  in  bankruptcy,  for  want  of  jurisdiction,  it  was  held  that  where  a  per- 
son leaves  a  foreign  domicile,  with  the  intention  of  returning  to  his  native 
domicile,  and  does  so  return,  his  residence  in  his  native  domicile  dates  from  the 
day  on  which  he  left  the  foreign  domicile.  {In  re  W.  S.  Walker,  1 B.  R.  386 ; 
s.  c.  Lowell,  237 ;  s.  c.  1  L.  T.  B.  38.) 

A  corporation  can  have  no  residence  out  of  the  State  by  whose  laws  it  was 
created,  and  therefore,  in  virtue  of  residence,  no  jurisdiction  can  he  acquired 
by  any  district  court  outside  of  such  State.  {In  re  Ala.  &  Chat.  R.  R.  Co.  6 
B.  R.  107 ;  s.  o.  9  Blatch.  391 ;  s.  c.  5  L.  T.  B.  76.) 

In  a  certain  sense,  the  place  of  the  most  transient  stoppage,  a  mere  pur- 
chase, a  bargain  made  by  a  man  on  his  transit  through  a  place,  would  ren- 
der it  for  the  time  being  his  place  of  business.  Persons  resorting  to  market 
towns  to  dispose  of  produce  or  make  purchases  would  have,  in  a  literal  ac- 
ceptation, their  places  of  business  there  in  conducting  such  transactions.  It 
-can  not,  however,  satisfy  this  provision  of  the  law  to  prove  the  fact  that  the 
bankrupt  is  doing  some  kind  of  business  at  the  place  where  he  makes  his  ap- 
plication, if  his  legal  residence  is  in  a  different  district.  More  must  be  shown. 
It  must  appear  distinctly  that  he  has  a  fixed  and  notorious  employment,  pur- 
sued by  him  in  such  manner  as  to  denote  a  place  of  business  established  by 
him  distinct  from  his  place  of  residence.  A  fugitive  or  equivocal  occupation 
that  may  continue  for  a  long  period  or  may  terminate  instantaneously,  with- 
out any  outward  change  or  indications  calculated  to  mark  its  continuance  or 
•character,  will  not  be  sufficient  to  satisfy  this  provision  of  the  law.  {In  re 
Israel  Kinsman,  1  N.  Y.  Leg.  Obs.  309.) 

An  agent  who  is  merely  temporarily  executing  his  agency  in  a  district 
does  not  have  a  place  of  business  in  the  district.  {In  re  Israel  Kinsman,  1 
I^.  Y.  Leg.  Obs.  309.) 

In  its  broadest  sense,  the  term  "business''  includes  nearly  all  the  affairs 
in  which  either  an  individual  or  a  corporation  can  be  actors.  Indulgence  in 
pleasure,  participation  in  domestic  enjoyment,  and  engagement  in  the  offices 
of  merely  personal  religion  maybe  exceptions  in  the  case  of  an  individual, 
but  the  employment  of  means  to  secure  or  to  provide  for  these  would,  to  him, 
be  business,  and  to  a  corporation  these  exceptions  can  have  no  application. 
"The  conduct  of  any  and  all  of  the  affairs  or  a  corporation  is  business.  The 
term,  carrying  on  business,  has  not  the  sam^  meaning  as  transacting  any  of 
the  debtor*s  business.  There  are  in  the  carrying  on  of  a  business  many  affairs 
which  are  merely  incidtjutaU  and  which  may  be,  and  often  are,  transacted 
elsewhere  than  at  the  place  where  the  business — that  which  is  the  real  design 
and  purpose  or  object  in  view — is  located,  and  such  transactions  may  be  of 
ench  frequent  and  even  daily  occurrence  as  to  require  an  agency  of  consid- 
erable duration.  Such  transactions  are  not  a  carrying  on  ot  business  in  the 
sense  of  the  law.  *^ Carrying  on  business"  looks  to  the  scheme  and  purpose 
to  which  such  transactions  tend,  and  not  to  the  incidental  transactions  them- 
selTcs.  The  debtor  may  find  it  necessary  or  expedient,  in  aid  of  his  busi- 
ness, to  employ  agents  or  agencies  in  other  places  than  those  in  which  his 
business  is  carried  on ;  but  the  transactions  of  such  agents  are  only  collateral 
or  incidental.  They  do  not,  in  a  just  sense,  constitute  the  business  of  the 
debtor.  It  was  not  intended,  by  reason  of  such  transactions,  to  subject  the 
debtor  to  proceedings  in  bankruptcy  where  those  agencies  are  maintained, 
^whether  these  are  conducted  by  agents  under  one  name  or  another,  either 
officers  or  clerks,  or  by  whatever  name  or  official  relation  designated.  {In  re 
Ala.  &  Chat.  R.  R.  Co.  6  B.  R.  107;  8.  c.  9  Blatch.  891 ;  s.  c.  5  L.  T.  B.  76.) 

A  person  who  resides  in  one  district,  where  he  was  formerly  a  member  o  f 
JA  firm  that  has  failed,  and  has  an  office  in  another  district  where  he  receives 
letters,  and  is  engaged  in  winding  up  the  business  of  the  firm,  does  not  carry 
<on  business,  in  the  sense  of  the  bankrupt  act,  in  the  latter  district,  and  can 
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only  apply  in  the  district  where  he  resides.     {In  re  Little,  2  B.  R  294;  e.  c. 
3  Ben.  25.) 

A  person  who  has  been  employed  as  a  clerk  for  more  than  a  year  in  one 
district,  but  has  resided  in  another  district,  can  not  apply  in  the  district 
where  he  has  been  employed,  but  must  apply  in  the  district  where  he  has  re- 
sided. It  can  hardly  be  said  that  a  book-keeper  carries  on  business  in  a  way 
that  will  give  such  publicity  to  his  occupation  or  person  as  is  coniemplated 
by  the  act.     {In  re  Magie,  1  B.  R.  522 ;  s.  c.  2  Ben.  309.) 

But  where  the  petitioner  is  well  known  to  be  doing  business  as  the  agent 
of  another  party,  he  may  apply  in  the  district  where  he  transacts  his  business. 
{In  re  Bailey,  1  B.  R.  613;  s.  c.  2  Ben.  437;  in  re  Belcher,  1  B.  R  666;  s.  c. 
2  Ben.  468.) 

The  debtor  may  file  his  petition  in  the  district  in  which  he  has  resided  or 
carried  on  business  for  the  six  months  next  immediately  preceding  the  filing 
of  the  petition,  or  for  the  longest  period  during  or  within  such  six  months 
that  he  has  resided  or  carried  on  business  in  any  district.  The  object  of  the 
provision  is  to  bring  within  the  operation  of  the  act  every  debtor  who  has 
resided  or  carried  on  bu-^iness  in  any  district  for  any  length  of  time,  provided 
the  proceedings  are  instituted  in  the  district  in  which  his  residence  or  carry- 
ing on  of  business  has  continued  so  long  as  to  cover  the  longest  space  of  time 
that  he  has  resided  or  carried  on  business  in  any  district  during  the  six  months 
next  immediately  preceding  the  time  of  filing  the  petition.  Thus,  during  or 
within  such  six  months,  the  debtor  may  have  resided  or  carried  on  business 
in  one  district  for  tw^o  months,  in  another  for  one  month  and  three-quarters, 
in  another  for  one  month  and  on^-quarter,  and  in  another  for  one  month.  In 
such  case,  the  proper  district  in  which  to  file  the  petition  is  the  one  in  which 
the  debtor  has  resided  for  two  months.  The  fact  that  he  has  carried  on  busi- 
ness in  another  district  for  as  long  a  period  during  the  six  months  as  he  car- 
ried it  on  in  the  district  in  which  he  has  filed  his  petition,  does  not  deprive 
the  court  for  the  latter  district  of  jurisdiction  over  the  case,  it  not  appearing 
that  he  carried  on  business  in  the  former  district  for  a  longer  period  daring 
the  six  months  than  he  carried  it  on  in  the  latter.  {In  re  Foster  et  al.  8  B.  R. 
286;  8.  c.  3  Ben.  386;  a.  c.  1  L.  T.  B.  127;  in  re  Goodfellow,  3  B.  R.  452; 
8.  c.  Lowell,  610;  8.  c.  1  L.  T.  B.  179;  b.  c.  3  L.  T.  B.  09.) 

When  one  partner  proceeds  against  his  copartner,  an  averment  that  the 
petitioner  for  the  six  months  n^t  preceding  the  application  has  been  a  resi- 
dent of  the  judicial  district  in  which  the  petition  is  filed,  and  that  he  and  his 
copartner,  within  said  time,  were  partners  in  trade  in  said  district,  is  sufficient 
to  sustain  the  jurisdiction  of  the  court,  if  the  proceedings  are  brought  in 
question  collaterally,  when  it  does  not  appear  that  the  firm  did  business  for  a 
longer  period  in  any  other  district.  {Stvart  v.  Hines^  6  B.  R.  416 ;  s.  c.  33 
Iowa,  60 ;  s.  c.  6  L.  T.  B.  46.) 

The  statute  provides,  in  the  alternative,  that  the  debtor  may  be  declared 
bankrupt  either  in  the  district  in  which  he  resides  or  carries  on  business. 
When  once  proceedings  have  been  commenced  in  either  district,  it  is  a  neces- 
sary consequence  that  the  like  proceedings  can  not  he  had  in  the  other,  and 
the  jurisdiction  is  exclusive  in  that  court  where  the  jurisdiction  first  attaches. 
{In  re  Horace  Hall,  5  Law  Rep.  269.) 

Adjudleatioii. 

The  adjudication  of  bankruptcy  ought  not  to  be  postponed  until  the 
register  has  examined  the  petition  and  schedules,  and  certified  them  to  be 
correct.     {In  re  Patterson,  1  B.  R  123;  s.  c.  1  Ben.  508.) 

The  adjudication  of  bankruptcy  is  merely  a  certificate  or  order  made  by 
an  authorized  ofiicer,  to  the  eficct  that  the  debtor  has  become  a  bankrupt* 
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It  is  nothing  but  a  judicial  finding  of  the  fact  that  an  act  of  bankruptcy  was 
committed  at  some  period  prior  to  the  time  the  adjudication  is  made.  {In  re 
Patterson,  1  B.  R.  125;  s.  c.  1  Ben.  508.) 

The  register  is  to  declare  the  party  a  bankrupt,  but  has  no  authority  to 
ascertain  the  day  of  his  becoming  so.  If  he  names  the  day,  it  is  competent 
for  a  party  in  a  collateral  action  to  controvert  the  act  of  the  register,  so  far  a» 
it  respects  the  fizins:  of  the  day  when  the  bankrupt  become  such,  and  to  say 
that  it  was  not  till  long  afterwards.     {Raihbone  v.  BlacJtfo^rdy  1  Cainea,  588.) 

Sec.  5015. — The  said  schedule  must  contain  a  full  and  true 
statement  of  all  his  debts,  exhibiting,  as  far  as  possible,  to  whom 
each  debt  is  due,  the  place  of  residence  of  each  creditor,  if 
known  to  the  debtor,  and  if  not  known,  the  fact  that  it  is  not 
known;  also  the  sum  due  to  each  creditor;  the  nature  of  each 
debt  or  demand,  whether  founded  on  written  security,  obligation, 
or  contract,  or  otherwise  ;  the  true  cause  and  consideration  of  the 
indebtedness  in  each  case,  and  the  place  where  such  indebtedness 
accrued  ;  and  also  a  statement  of  any  existing  mortgage,  pledge, 
lien,  judgment,  or  collateral  or  other  security  given  for  the  pay- 
ment of  the  same. 

Petitions  in  bankruptcy  must  be  full,  and  be  true  in  point  of  fact,  other- 
wise no  discharge  will  be  granted.     (In  re  Red  field,  2  Ben.  72.) 

The  inability  to  pay  debts,  mentioned  in  this  section,  is  the  same  thing  as 
the  insolvency  mentioned  in  section  5021.  It  means  the  inability  of  the 
debtor,  then  and  there,  to  pay  accruing  debts  as  they  mature  in  the  ordinary 
way,  in  the  usual  course  of  business  or  trade,  in  that  which  is  made  by  the 
law  of  the  United  States  a  lawful  tender  in  the  payment  of  debts.  {Hardy  v. 
Clarh  et  al.  3  B.  R.  885 ;  s.  o.  1  L.  T.  B.  151 ;  s.  c.  3  L.  T.  B.  11 ;  s.  c.  17  Pitts. 
L.  J.  61;  8.  c.  2  C.L.N.  121.) 

The  name  of  a  creditor  who  has  a  lien  on  the  land  of  the  petitioner  should 
be  placed  on  schedule  A,  No,  2.     (In  rt  Jones,  2  B.  R.  59.) 

Wherever  the  sum  and  the  date  of  the  debt  are  given,  the  statement  Ss^ 
anfficient.     {In  re  W.  D.  Hill,  1  B.  R  16 ;  s.  c.  1  Ben.  321.) 

Where  the  petitioner  owes  a  debt  to  a  newspaper  he  should  give  the  names, 
of  the  proprietors.     (Anon.  2B.  R.  141.) 

Where  the  petitioner  owes  a  debt  to  a  firm,  it  is  safest  to  return  the  part- 
nership debt  as  due  to  the  firm,  without  naming  the  partners.  (Anon.  1  B. 
R.  128.) 

If  the  petitioner,  as  administrator,  has  spent  the  funds  belonging  to  the 
estate,  it  is  sufficient  to  state  the  debts  as  due  to  the  estate,  and  not  to  the 
creditors  of  that  estate,  although  a  dividend  has  been  declared.  {In  re  John 
C.  Tebbets,  6  Law  Rep.  259.) 

The  abode  and  the  post  office  address  should  be  both  state:!,  so  that  per- 
sonal service  may  be  ordered  at  the  former,  or  seiTJce  by  mail  at  the  latter. 
(Jnre  Pulver,  1  B.  R.  46;  s.  c.  1  Ben.  881.) 

In  view  of  this  section  of  the  act,  and  of  Form  No.  1,  and  of  Rule 
XXXIII,  wherever  a  debtor  states  that  the  residence  of  a  creditor  is  not 
known,  he  should  show  in  the  schedule,  or  in  a  separate  affidavit,  what  effi)rts 
he  has  made  to  ascertain  the  present  residence  of  the  creditor.  The  debtor 
must  make  efforts  to  ascertain  the  present  residence  of  his  creditors ;  and  he 
can  not  satisfy  the  law  by  reposing  on  the  information  at  hand,  and  the  belief 
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which  he  may  posseas,  without  making  any  efforts  to  ascertain  such  present 
residences.    \m  re  Pulver,  1  B.  R.  46 ;  b.  c.  1  Ben.  381.) 

It  is  necessary  to  state  in  the  schedules  whether  or  not  any  note  baa 
been  given  or  judj^ment  rendered,  and  whether  any  person  is  liable  with  the 
debtor  as  partner  or  joint  contractor.  (In  re  Orne,  1  B.  R.  79;  s.  c.  1  Ben. 
420.) 

Debts  barred  by  the  statute  of  limitations  should  be  placed  on  the  sched- 
ules.    {In  re  Perry,  1  B.  R.  220;  s.  o.  1  L.  T.  B.  4.) 

The  placing  of  a  debt  barred  by  the  statute  of  limitations  upon  the  sched- 
ules will  not  revive  the  debt.  {In  re  Ray,  1  B.  R.  203 ;  s.  c.  2  Ben.  53 ;  in  re 
Kingsley,  1  B.  R.  329;  s.  c.  Lowell,  216;  in  re  Harden,  1  B.  R.  395;  s.  c.  1  L. 
T.  B.  48;  contra,  Horner  v.  Speed,  2  Pat.  &  H.  616.) 

Absolute  accuracy  is  not  required,  for  it  is  to  be  done  as  far  as  practicable. 
The  provisions  of  this  section  show  that  all  the  creditors,  so  far  as  known,  are 
to  be  made  parties  by  actual  notice,-  and  the  publication  is  clearly  intended  to 
those  not  known  or  whose  residence  is  not  known.  (Hudson  v.  Binghain,  8  B. 
R.  494 ;  B.  c.  6  L.  T.  B.  826 ;  s.  c.  12  A.  L.  Reg.  637.) 

Sec.  5016.— The  said  inventory  must  contain  an  accurate  state- 
ment of  all  the  petitioner's  estate,  both  real  and  personal,  assign- 
able under  this  Title,  describing  the  same  and  stating  where  it  is 
situated,  and  whether  there  are  any,  and  if  so,  what  incumbrances 
thereon. 

The  schedules  must  set  forth  the  separate  items  of  the  petitioner's  estate. 
(In  re  W.  D.  Hill,  1  B.  R.  16 ;  s.  c.  1  Ben.  321 ;  nide  in  re  Robert  Malcolm,  4 
Law  Rep.  488.) 

It  is  not  necessary  that  the  petitioner  shall  set  forth  a  perfect  and  com- 
plete exhibit  of  every  article;  but  the  schedule  must  be  so  explicit  that  the 
assignee  may  be  enabled  to  find  the  property,  if  necessary.  It  is  not  necessary 
that  every  article  of  clothing  shall  be  set  out.  The  wearing  apparel  should 
be  so  set  forth  that  the  assignee  may  be  enabled  to  a.<«certain  whether  he  can 
claim  it  or  not.  (In  re  Robert  Malcolm,  4  Law  Rep.  488 ;  in  re  Horace 
Plimpton,  4  Law  Rep.  488.) 

Property  conveyed  by  the  petitioner  in  trust,  for  the  benefit  of  his  credit- 
ors, must  be  set  forth,  as  far  as  possible,  under  one  of  the  heads  of  schedule 
B.     (/;*  re  Pierce  &  Holbrook,  3  B.  R.  258;  s.  c.  16  Pitts.  L.  J.  204.) 

Judgments  in  favor  of  the  petitioner  should  be  set  forth  in  schedule  B, 
No.  2  b.     (In  re  Bailee,  2  B.  R.  228.) 

The  statute,  though  framed  in  the  most  comprehensive  terms,  has  refer- 
ence to  some  right  or  interest  inherent  in  the  bankrupt.  Whatever  that  may 
be,  however  contingent  or  valueless,  he  must  name  it,  and  point  it  out  to  his 
creditors.  He  is  not  permitted  to  exercise  his  own  judgment  as  to  its  worth 
to  them.     (In  re  David  H.  Robertson,  1  N.  Y.  Leg.  Obs.  20.) 

The  petitioner  should  state  the  proportion  of  his  interest  in  the  property 
of  a  firm  of  which  he  is  a  member,  but  need  not  enumerate  the  effects  in 
detail.  (In  re  Nicholas  G.  Norcross,  1  N.  Y.  Leg.  Obs.  100 ;  s.  c.  5  Law 
Rep.  124. 

The  petitioner  is  not  restricted  to  the  letters  printed  on  the  schedule.  He 
may  exhaust  the  alphabet,  and  use  other  marks,  if  he  can  thereby  set  forth 
his  property  more  lucidly.     (//*  re  Sallee,  2  B.  R.  228.) 

The  petitioner  is  only  required  to  use  such  of  the  foims  as  are  appropriat-e 


§  5016.]  NOTES  OF  DEGISIOKS.  393 

to  and  descriptive  of  the  debts  and  property  he  is  required  to  list.  It  woald 
be  absurd  to  require  him  to  file  in  addition  thereto  a  large  mass  of  forms,  all 
of  which  are  simply  blanks.  He  should  state,  however,  the  reason  why  these 
were  omitted.     (Anon.  1  B.  R.  123.) 

(The  practice  in  this  particular  is  generally  regulated  by  the  rules  of 
court  for  each  district    Blatchford's  Rules,  No.  4. — Ed.) 

The  term  assets  has  been  lield  to  include  the  following  things,  to  wit  : 

A  claim  for  unliquidated  damages.  (In  re  Ome,  1  B.  R.  57 ;  s.  c.  1  Ben. 
861.) 

Property  conveyed  to  the  petitioner  in  fraud  of  the  creditors  of  the 
grantor,     (in  re  0*Bannon,  2  B.  R.  15.) 

A  vested  interest  expectant  on  the  termination  of  a  life  estate.  {In  re 
Bennett,  2  B.  R.  181 ;  s.  c.  8  A.  L.  Reg.  34;  s.  c.  25  Pitts.  L.  J.  81G.) 

An  insurance  on  the  petitioner's  life,  for  the  benefit  of  the  petitioner's 
wife,  whereon  premiums  have  been  paid  by  the  petitioner  after  his  msolvency. 
{In  re  Erben,  2  B.  R,  181 ;  s.  c.  8  A.  L.  Reg.  84.) 

Property  in  the  possessicm  of  the  petitioner,  which  belongs  to  a  firm  of 
which  he  has  been  a  member.  {In  re  Beal,  2  B.  R.  587  ;  s.  c.  Lowell,  323 ; 
8.  c.  2  L.  T.  B.  95.) 

The  interest  of  the  petitioner  in  the  rights  of  action,  and  credits  of  a  firm 
of  which  he  was  a  member,  although  his  interest  in  the  firm  has  been  levied 
upon  and  sold.     {Moore  v.  Eoaenberger,  4  W.  J.  204.) 

Property  conveyed  by  the  petitioner  in  fraud  of  his  creditors.  (In  re 
Hussman,  2  B.  R.  487;  s.  o.  2  L.  T.  B.  63;  s.  c.  1  C.  L.  N.  177.) 

Property  in  the  possession  of  the  pstitioner  covered  by  a  fraudulent 
assignment  to  which  the  creditors  have  never  assented.  {Ashley  r.  Bobinson^ 
29  Ala.  112.) 

Property  held  de  facto,  though  by  a  defeasible  title.  {In  re  Beal,  2  B.  R. 
587 ;  s.  c.  Lowell,  323 ;  s.  c.  2  L.  T.  B.  95.) 

The  money  advanced  by  the  petitioner  as  security  for  fees  to  the  register, 
the  clerk,  and  the  marshal.     (Anon.  1  B.  R.  128.) 

The  husband's  share  in  property  lefl  to  him  in  trust,  for  the  sole  and 
separate  use  of  his  wife,  during  her  life,  and  after  her  death  to  be  equally 
divided  between  the  husband  and  her  children,  share  and  share  alike,  even 
though  there  is  a  provision  in  the  will  that  the  property  shall  not  be  liable  to 
the  payment  of  the  debts  of  any  present  or  future  husband.  This  latter  pro- 
vision must  be  construed  to  be  limited  by  and  to  apply  only  during  the  life 
of  the  wife.    {In  re  My  rick,  3  B.  It.  154.) 

The  interest  of  the  bankrupt  under  a  will  in  an  estate  in  expectancy.  {In 
re  Connell,  Jr.  3  B.  R.  443.) 

The  term  assets  has  been  held  not  to  include  the  following  things,  to 
wit: 

The  right  to  a  share  in  the  net  profits  of  a  business  conducted  in  the  name 
of  the  petitioner,  allowed  as  a  compensation  for  services.  {In  re  Beardsley, 
1  B.  R.  304;  in  re  Wm  H.  Pearson,  10  B.  R.  107;  in  re  George  Brown,  5  Law 
Rep.  121.) 

Property  held  by  a  trustee  for  the  benefit  of  the  petitioner's  wife,  wherein 
the  petitioner's  equitable  interest  has  been  sold  under  execution.  {In  re 
Pomeroy,  2  B.  R.  14;  in  re  Hummitsh,  2  B.  R.  12;  s.  c.  15  Pitts.  L.  J.  494.) 

Money  invested  in  the  name  of  the  petitioner's  wife,  which  has  been 
earned  by  her.     {In  re  Hummitsh,  2  B.  R.  12 ;  s.  c.  15  Pitts.  L.  J.  494.) 
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A.  clnim  against  a  person  for  falsely  recommending  another  as  worthy  of 
trust.     {Crockett  et  at,  v.  Jewett,  2  B.'R  208;  s.  c.  2  Ben.  514;  a.  c.  2  L.  T. 
B.  21.) 

Property  which,  at  the  time  of  the  filing  of  the  petition,  is  vested  in  a 
receiver  appointed  by  a  State  court.  {In  re  Freeman,  4  B.  B.  61 ;  s.  c.  4  Ben. 
245.) 

A  eho»e  in  action  on  which  suit  has  been  brought,  but  which  has  been 
assis^ned in  good  faith  for  a  full  and  valuable  consideration.  {Valentine  y. 
HoUoman,  63  N.  C.  475.) 

An  assignment  made  under  the  State  insolvent  laws,  when  they  were  in 
force,  was  the  act  of  the  law,  and  not  of  the  party ;  and  the  confirmatory 
instruments  which  the  debtor  might  be  required  by  the  assignee  and  ordered 
by  the  judge  to  execute  were  equally  made  by  legal  authority  and  direction. 
Property  included  in  such  an  assignment,  made  before  the  commencement  of 
proceedings  in  bankruptcy,  no  longer  belongs  to  the  debtor,  and  constitutes 
no  party  of  the  assets  of  the  bankrupt.  (Day  v.  Bardicelly  3  B.  R.  455;  s.  c. 
97  Mass.  246.) 

Sec.  5017. — The  schedule  and  inventory  must  be  verified  by 
the  oath  of  the  petitioner,  which  may  be  taken  either  before  tho 
district  judge,  or  before  a  register,  or  before  a  commissioner  of  the 
circuit  court. 

A  petition  in  involuntary  bankruptcy  cm  n(»t  be  verified  before  a  notary- 
public.     {In  re  Heller  Bros.  &  Co.  32  Leg.  Int.  136 ;  s.  c.  22  Pitts.  L.  J.  140.) 

An  indictment  for  perjury  need  not  set  out  the  petition  substantially  or 
otherwise.  A  mere  reference  to  its  character  and  object  is  sufficient.  {&,  S. 
V.  Deming,  4  McLean,  8;  U,  8,  v.  NiJcols^  4  McLean,  23.) 

An  indictment  for  perjury,  which  describes  the  petition  as  made  to  "  a 
judge  sitting  as  a  bankrupt  court,''  is  sufficient,  for  no  judge  can  sit  in  bank- 
ruptcy except  the  district  judge.     {U.  S.  v.  Deming^  4  McLean,  3.) 

Sec.  6018. — ^Every  citizen  of  the  Duited  States  petitioning  to  be 
declared  bankrupt,  shall,  on  filing  his  petition,  and  before  any  pro- 
ceedings thereon,  take  and  subscribe  an  oath  of  allegiance  and 
fidelity  to  the  United  States,  which  oath  may  be  taken  before 
either  of  the  officers  mentioned  in  the  preceding  section,  and  shall 

be  filed  and  recorded  with  the  proceedings  in  bankruptcy. 

• 
Although  the  prescribed  form  contemplates  that  the  oath  of  allegiance 
shall  be  annexed  to  the  petition,  yet  it  can  not  be  doubted  that,  by  the  very 
terms  of  the  statute,  it  may  be  lawfully  ffied  at  any  time  afterward,  and  with 
precisely  the  same  effect  as  if  annexed.  {U.  8,  v.  Clark,  4  B.  R.  59 ;  s.  c.  1 
L.  T.  B.  837;  s.  c.  3  L.  T.  B.  223;  in  re  A.  J.  Walker,  1  B.  R  335.) 

Seo.  5019. — Upon  the  filing  of  such  petition,  schedule,  and  in- 
ventory, the  judge  or  register  sliall  forthwith,  if  he  is  satisfied  that 
the  debts  due  from  the  petitioner  exceed  three  hundred  dollars, 
issue  a  warrant,  to  be  signed  by  such  judge  or  register,  directed  to 
the  marslial  for  the  district,  authorizing  him  forthwith,  as  messen- 
ger, to  publish  notices  in  such  newspapers*  as  the  marshal  shall 


*  So  amended  by  act  of  22  Jane,  1874,  §  5. 
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Belect,  not  exceeding  two;  to  serve  written  or  printed  notice, 
by  mail  or  personally,  on  all  creditors  upon  the  scliedule  filed 
with  the  debtor's  petition,  or  whose  names  may  be  given  to  him 
in  addition  by  the  debtor;  and  to  give  such  personal  or  other  no- 
tice to  any  persons  concerned  as  the  warrant  specifies;*  but  when- 
ever the  creditors  of  the  bankrupt  are  so  numerous  as  to  make 
any  notice  now  required  by  law  to  them,  by  mail  or  otherwise,  a 
great  and  disproportionate  expense  to  the  estate,  the  court  may, 
in  lieu  thereof,  in  its  discretion,  order  such  notice  to  be  giveo  by 
publication  in  a  newspaper,  or  newspapers,  to  all  such  creditors 
whose  claims,  as  reported,  do  not  exceed  the  sums,  respectively, 

of  fiftv  dollars. 

tt 

The  proceedings  in  bankruptcy  are  in  no  just  sense  ex  parte  in  their  char- 
acter, for  notice  is  required  to  be  given  to  the  creditors  either  personally  or 
by  publication.     (Lathrap  v.  Stuart^  5  McLean,  107.) 

After  the  public  notice  requii-ed  by  the  statute  has  been  given,  creditors 
must  be  treated  as  having  notice  of  the  proceedings.  {Smith  y.  Brinkerlu>ff 
6  N.  Y.  805;  a.  c.  8  Barb.  519;  contra,  Miller  v.  Bkick,  1  Penn.  420.) 

The  warrant  should  contain  a  list  of  the  bankrupt's  creditors,  with  their 
respective  places  of  residence,  and  the  amount  of  their  respective  debts.  {In 
raHall,  2  B.  R.  192;  s.  c.  16  Pitts.  L.  J.  52.) 

The  omis^on  to  publish  the  notice  in  one  of  the  newspapers  designated 
by  the  warrant,  is  such  a  defect  as  will  make  all  proceedings  founded  thereon, 
and  subsequent  thereto,  irregular  and  voidable.  {In  re  Hall,  2  B.  R.  192; 
8.  c.  16  Pitts.  L.  J.  52.) 

The  marshal  should  insert  in  the  notices  served  on  the  creditors  the  exact 
language  of  the  warrant,  but  an  immaterial  variance  will  be  disregarded. 
(//A  re  Pulver,  1  B.  R.  46 ;  s.  c.  1  Ben.  381 ;  in  re  W.  D.  Hill,  1  B.  R.  16 ;  s.  c. 
1  Ben.  321.) 

The  notice  to  be  served  on  the  bankrupt's  creditors  should  contain  a  list 
of  all  the  creditors,  with  their  respective  places  of  residence,  and  the  amount 
due  to  each.  {In  re  Jones,  2  B.  R.  59 ;  in  re  Perry,  1  B.  R.  220 ;  s.  c.  1  L.  T. 
B.  4;  in  re  Hall,  2  B.  R.  192;  s.  c.  16  Pitts.  L.  J.  52.) 

The  marshal  should  insert  in  the  notice  to  be  published  and  served,  the 
exact  language  of  the  warrant,  but  an  immaterial  variance  will  be  disregarded. 
(//I  re  Pulver,  1  B*.  R.  46;  s.  c.  1  Ben.  381.) 

The  marshal  has  no  discretion,  but  must  serve  all  notices  by  mail,  unless 
directed  by  the  warrant  to  serve  the  notices  personally  on  the  parties  therein 
specified  by  name.     (Anon.  1  B.  R  216.) 

The  notice  must  be  served  on  foreign  crerlitors,  as  well  as  those  who  reside 
in  the  United  States.  {In  re  Ueys,  1  B.  R.  21 ;  s.  c.  1  Ben.  333 ;  s.  c.  36 
How.  Pr.  249.) 

Sec.  5020. — Every  bankrupt  shall  be  at  liberty,  from  [tune]  to 
time,  upon  oath,  to  amend  and  correct  his  schedule  of  creditors  and 
property,  so  that  the  same  shall  conform  to  the  facts. 


*  So  amended  by  act  of  22  June,  1874,  §  5. 
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For  the  purpose  of  allowing  amendments  where  they  are  uncontested, 
the  register  is  the  court,  and  has  the  power  to  allow  them  on  a  direct  appli- 
cation to  him.  •  The  co-ordinate  power  of  allowing  them  exists  in  the  judge. 
The  original  amendments  permitted  to  be  made  should  be  filed  with  the  clerk. 
(In  re  Morford,  1  B.  R.  211 ;  s.  c.  1  Ben.  264 ;  in  re  B.  Heller,  5  B.  R.  46 ;  B. 
c.  41  How.  Pr.  218.) 

The  register  can,  of  his  own  motion,  order  amendments  at  any  sta^e  of  the 
proceedings.  Such  an  order  ought  to  specify  particularly  the  points  in  which 
the  petition  and  schedules  are  defective.  {In  re  Ome,  1  B.  R.  79 ;  a.  c.  1  Ben. 
420 ;  in  re  Horace  Plimpton,  4  Law  Rep.  488.) 

The  register  may  order  an  amendment  upon  the  petition  of  a  creditor* 
{In  re  Jones,  2  B.  R.  59.) 

The  register  may  refuse  to  allow  amendments,  except  upon  suoh  conditions 
as  will  prevent  injustice.  (In  re  Ratcliff,  1  B.  R.  400 ;  in  re  Perry,  1  B.  R 
220 ;  s.  c.  1  L.  T.  B.  4.) 

The  bankrupt  may  make  an  application  for  leave  to  amend  his  schedules  at 
any  stage  of  the  proceedings  before  the  register  has  returned  the  cause  to  the 
court,  and  the  filing  of  specifications  does  not  prejudice  him  in  or  deprive 
him  of  the  right.  (In  re  B.  Heller,  5  B.  R.  46 ;  s.  c.  41  How.  Pr.  213 ;  in  re 
Chas.  Oakley,  6  Law  Rep.  327.) 

When  it  appears,  on  the  hearing  of  the  specifications  against  the  discbarge 
of  the  bankrupt,  that  he  has  innocently  omitted  some  property  from  his 
schedules,  the  case  will  be  referred  back  to  the  register  with  leave  to  the 
bankrupt  to  amend  his  schedules.  (In  re  Connell,  3  B.  R.  443 ;  in  re  Preston, 
3  B.  R.  103.) 

The  application  for  leave  to  amend  is  ex  parte,  and  no  notice  is  necessary. 
Ko  creditor  has  a  right  to  oppose  the  application.  The  allowance  of  an 
amendment  does  not  prejudice  the  rights  of  a  creditor.  He  is  not  a  party  to 
the  proceeding,  and  is  not  estopped  by  the  order.  (In  re  Watts,  2  B.  R.  447 ; 
8.  c.  8  Ben.  166 ;  s.  c.  2  L.  T.  B.  74;  in  reB,  Heller,  5  B.  R  46;  s.  c.  41  How. 
Pr.  213.) 

The  better  practice  in  order  to  bring  the  question  fully  before  the  court, 
is  to  allow  the  assignee  and  creditors  opposing  the  discharge  to  oppose  the 
application  for  leave  to  amend,  and  to  require  due  notice  of  such  application 
to  be  given  to  them.     (InreB.  Heller,  6  B.  R.  46;  s.  c.  41  How.  Pr.  213.) 

The  bankrupt  has  the  right  to  amend  his  schedules  by  striking  out  the 
names  of  persons  who  have  been  improperly  and  inadvertently  inserted  as 
creditors.     (In  re  B.  Heller,  6  B.  R.  46;  8.  c.  41  How.  Pr.  213.) 

The  banknipt  may  amend  his  petition  so  as  to  bring  in  his  copartner- 
(In  re  Little,  1  B.  R  341 ;  s.  c.  2  Ben.  186.) 

If  the  petition  merely  alleges,  that  the  bankrupt  had  a  place  of  business 
within  the  district,  he  may  be  allowed  to  amend  upon  showing  why  the 
petition  was  not  originally  made  in  proper  form,  and  accounting  for  the  delay 
in  applying  for  leave  to  amend.  (In  re  Edward  T.  Wood,  13  B.  R.  96;  8.  c. 
e  Ben.  339.) 
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5021. — Acts  of  bankraptcy.  6027. — Coste  at  trial. 

5022. — ^Prioi  actB  of  bankruptcy.  6028. — ^Warrant. 

5028. — Who  may  file  petition.  6029. — Distribution  of  property  of  debtor. 

5024. — ^Proceedings  after  filiDfj  petition.  6030. — Schedule  and  inventory. 

5026. — Service  of  order  to  show  cause.  5031. — Proceedings  when  debtor  is  absents 
5026. — Proceedings  on  return  day. 

Sec.  5021.* — That  any  person  residing,  and  owing  (a)  debts,  as^ 
aforesaid,  who,  after  the  passage  of  tl)is  act,  shall  depart  from 
the  State,  District,  or  Territory  of  which  he  is  an  inhabitant,, 
with  intent  to  defrand  his  creditors;  or,  being  absent,  shall, 
with  such  intent,  remain  absent ;  or  shall  conceal  (J)  himself  to- 
avoid  the  service  of  legal  process  in  any  action  for  the  recovery 
of  a  debt  or  demand  provable  under  this  act ;  or  shall  conceal  {c} 
or  remove  anj"  of  his  property  to  avoid  its  being  attached,  taken,, 
or  sequestered  on  legal  process ;  or  shall  make  any  assignment^ 
gift,  sale,  conveyance,  or  transfer  of  his  estate,  property,  rights, 
or -credits,  either  within  the  United  States  or  elsewhere,  with 
intent  (d)  to  delay,  defraud,  or  hinder  his  creditors ;  or  who  has 
been  arrested  (e)  and  held  in  custody  under  or  by  virtue  of  mesne 
process  or  execution,  issued  out  of  any  court  of  the  United  States, 
or  of  any  State,  District,  or  Territory  within  which  such  debtor  re- 
sides or  has  property,  founded  upon  a  demand  in  its  nature  prov- 
able against  a  bankrupt's  estate  under  this  act,  and  for  a  sum  ex- 
ceeding one  hundred  dollars,  and  such  process  is  remaining  in 
force  and  not  discharged  by  payment,  or  in  any  other  manner 
provided  by  the  law  of  the  United  States,  or  of  such  State,  Dis- 
trict, or  Territory,  applicable  thereto,  for  a  period  of  twenty  days ; 
or  has  been  actually  imprisoned  for  more  tlian  twenty  days  in  a 
civil  action  founded  on  contract  for  the  sum  of  one  hundred  dol- 
lars or  upward ;  or  who,  being  bankrupt  or  insolvent,  (/*)  or  in 
contemplation  of  bankruptcy  or  insolvency,  shall  make  any  pay- 
ment, gift,  grant,  sale,  conveyance,  or  transfer  of  money  or  other 
property,  estate,  rights,  or  credits,  or  confess  judgment,  or  give 
any  warrant  to  contess  judgment,  or  procure  his  property  to  be 
taken  on  legal  process,  with  intent  to  give  a  preference  {g)  to  one 
or  more  of  his  creditors,  or  to  any  person  or  persons  who  are  or 
may  be  liable  for  him  as  indorsers,  bail,  sureties,  or  otherwise,  or 

*  So  amended  by  act  of  32  June,  1874,  §  12. 
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witli  the  intent,  by  such  disposition  of  bis  property,  to  defeat  (A) 
or  delay  the  operation  of  this  act;  or  who,  being  a  bank,  banker, 
broker,  merchant,  trader,  {j)  manufacturer,  or  miner,  has  fraudu- 
lently stopped  payment,  or  who  being  a  bank,  banker,  broker, 
merchant,  trader,  manufacturer,  or  miner,  has  stopped  or  sus- 
pended and  not  resumed  payment,  within  a  period  of  forty  days, 
of  his  commercial  paper  (made  or  passed  in  the  course  of  his 
business  as  such),  or  who,  being  a  bank  or  banker,  shall  fail  for 
forty  days  to  pay  any  depositor  upon  demand  of  payment  law- 
fully made,  shall  be  deemed  to  have  committed  an  act  of  bank- 
ruptcy, and,  subject  to  the  conditions  hereinafter  prescribed,  shall 
be  adjudged  a  bankrupt  on  the  petition  (Jc)  of  one  or  more  of  hiu 
creditors,  who  shall  constitute  one-fourth  thereof,  at  least,  in 
number,  and  the  aggregate  of  whose  debts  (l)  provable  under 
tliis  act  amounts  to  at  least  one-third  of  the  debts  so  provable : 
Provided:  That  such  petition  is  brought  within  six  months  after 
such  act  of  bankruptcy  shall  have  been  committed  :  *  Provided 
•aho^  That  no  voluntary  assignment  by  a  debtor  or  debtors  of  all  his 
or  their  property,  heretofore  or  hereafter  made  in  good  faith  for 
tlie  benefit  of  all  his  or  their  creditors,  ratably  and  without  creat- 
ing any  preference,  and  valid  according  to  the  law  of  the  State 
where  made,  shall  of  itself,  in  the  event  of  his  or  their  being  sub- 
aeqnently  adjudicated  bankrupts  in  a  proceeding  of  involuntary 
bankruptcy,  be  a  bar  to  the  discharge  of  such  debtor  or  debtors. 
And  the  provisions  of  this  section  shall  apply  to  all  cases  of  com- 
pulsory or  involuntary  bankruptcy  commenced  since  the  first  day 
of  December,  eighteen  hundred  and  seventy-three,  as  well  as  to 
those  commenced  hereafter.  And  in  all  cases  commenced  since  the 
first  day  of  December,  eighteen  hundred  and  seventy-three,  and 
prior  to  the  passage  of  this  act,  as  well  as  those  commenced  here- 
after, the  court  shall,  if  such  allegation  as  to  the  number  or  amount 
of  petitioning  creditors  be  denied  by  the  debtor,  by  a  statement  in 
writing  to  that  effect,  require  him  to  file  in  court  forthwith  a  full 
list  of  his  creditors,  with  their  places  of  residence  and  the  sums 
due  them  respectively,  and  shall  ascertain,  upon  reasonable  notice 
to  the  creditors,  whether  one-fourth  in  number  and  one-third  in 
amount  thereof,  as  aforesaid,  have  petitioned  that  the  debtor  be 
adjudged  a  bankrupt.  But  if  such  debtor  shall,  on  the  filing  of 
the  petition,  admit  in  writing  that  the  requisite  number  and 
amount  of  creditors  have  petitioned,  the  court  (if  satisfied  that 
the  admission  was  made  in  good  faith),  shall  so  adjudge,  which 
judgment  shall  be  final,  and  tlie  matter  proceed  without  further 
steps  on  that  subject.  And  if  it  shall  appear  that  such  number 
and  amount  have  not  so  petitioned,  the  court  shall  grant  reason- 
able time,  not  exceeding  in  cases  heretofore  commenced,  twenty 
days,  and,  in  cases  hereafter  commenced,  ten  days,  within  which 
other  creditors  may  join  in  such  petition.     And  if,  at  the  expira- 

*  So  amended  by  act  of  July  26,  1876. 
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tion  of  such  time  bo  limited,  the  number  and  amount  shall  comply 
with  the  requirements  of  this  section,  the  matter  of  bankruptcy 
may  proceed ;  but  if,  at  the  expiration  of  such  limited  time,  such 
number  and  amount  shall  not  answer  the  requirements  of  this 
section,  the  proceedings  shall  be  dismissed,  and,  in  cases  liere- 
aftcr  commenced,  with  costs.  And  if  such  person  shall  be  ad- 
judged a  bankrupt,  the  assignee  may  recover  back  the  money  {m)  or 
property  so  paid,  conveyed,  sold,  assigned,  or  transferred  contrary 
to  this  act:  Provided^  That  the  person  receiving  such  payment 
or  conveyance  had  reasonable  cause  to  believe  that  the  debtor 
was  insolvent,  and  knew  that  a  fraud  on  this  act  was  intended ; 
and  such  person,  if  a  creditor,  shall  not,  in  cases  of  actual  fraud 
on  his  part,  be  allowed  to  prove  for  more  than  a  moiety  of 
his  debt;  and  this  limitation  on  the  proof  of  debts  shall  apply 
to  cases  of  voluntary  as  well  as  involuntary  bankruptcy.  And 
the  petition  of  creditors  under  this  section  may  be  suraciently 
verified  by  the  oaths  of  the  first  five  signers  thereof,  if  so  many 
there  be.  And  if  any  of  said  first  five  signers  shall  not  reside 
in  the  district  in  which  such  petition  is  to  be  filed,  the  same 
may  be  signed  and  verified  by  the  oath  or  oaths  of  the  attor- 
ney or  attorneys,  agent  or  agents,  of  such  signers.  And  in  com- 
puting the  number  of  creditors,  as  aforesaid,  who  shall  join  in 
such  petition,  creditors  whose  respective  debts  do  not  exceed 
two  hundred  and  fifty  dollars  shall  not  be  reckoned.  But  if 
there  be  no  creditors  whose  debts  exceed  said  sum  of  two  hun- 
dred and  fifty  doUare,  or  if  the  requisite  number  of  creditors  hold- 
ing debts  exceeding  two  hundred  and  fifty  dollars  fail  to  sign  the 
petition,  the  creditors  having  debts  of  a  less  amount  shall  be 
reckoned  for  the  purpose  aforesaid. 


Princlplei  of  Construction. 

Tliis  section  is  highly  remedial,  and  should  be  liberally  construed.  It  is 
not  to  be  construed  strictly,  as  if  it  were  an  obscure  or  special  penal  enacts 
ment.  The  act  establishes  a  system,  and  regulates  in  all  their  details  the 
relative  rights  and  duties  of  debtor  and  creditor.  It  does  not  attempt  to 
punish  the  bankrupt,  but  to  distribute  his  property  fairly  and  impartially  be- 
tween his  creditors  to  whom  in  justice  it  belongs.  It  is  remedial,  and  seeks 
to  protect  the  honest  creditor  from  bemg  overreached  and  defrauded  by  the 
unscrupulous.  It  is  intended  to  relieve  the  Uonest  but  unfortunate  debtor 
from  the  burden  of  liabilities  which  he  can  not  discharge,  and  allow  him  to 
commence  the  business  of  life  anew.  Such  an  act  must  be  construed  accord- 
ing to  the  fair  import  of  its  terms,  with  a  view  to  effect  its  objects  and  to 
promote  justice.  (In  re  Locke,  2  B.  R.  382 ;  s.  c.  Lowell,  293 ;  in  re  MuUer  & 
Bretano,  3  B.  R.  329  ;  s.  c.  1  Deady,  513;  s.  c.  2  L.  T.  B.  83 ;  in  re  Silverman, 
4  B.  R.  523 ;  B.  c.  2  Abb.  C.  C.  243 ;  s.  c.  1  Saw.  410  ;  in  re  Wm.  Ellis,  1  N.  Y.  ' 
Leg.  Obs.  85 ;  s.  c.  5  Law  Rep.  273.) 

Its  scope  and  purpose  are  to  oblige  insolvent  traders  to  take  the  benefit  of 
the  bankrupt  act,  and  thus  to  insure  an  equal  distribution  of  their  estate 
under  its  carefully  framed  provisions.     {In  re  Diblee  et  al,  2  B.  R.  617 ;  8.  o. 
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8  Ben.  288 ;  in  re  Locke,  2  B.  R.  882 ;  b.  c.  Lowell,  293 ;  White  v.  BafUry^  3 
B.  R  221 ;  8.  c.  1  C.  L.  N.  361 ;  8.  c.  16  Pitts.  L.  J.  110.) 

That  part  of  the  statute  which  enumerates  the  acts  of  bankruptcy  is  in  the 
nature  of  a  penal  statute,  and  to  be  construed  strictly.  It  can  not  be  enlarged 
by  construction  to  include  acts  that  are  within  the  reason  of  'the  law,  or  the 
mischiefs  intended  to  be  provided  against,  but  which  are  not  within  the 
words  of  the  statute  according  to  their  reasonable  construction.  {Jones  v. 
SUeper^  2  N.  Y.  Leg.  Obs.  181.) 

Sections  5128  and  5021  are  very  nearly  related  to  each  other  in  their  pro- 
visions, and  must  be  construed  together  in  pari  maZeria,  Section  5128,  in 
express  language^  applies  equally  to  voluntary  and  involuntary  cases.  There- 
fore all  the  (qualifications  and  conditions  prescribed  by  section  5128,  not  in- 
consistent with  the  provisions  of  section  5021,  will  apply  to  proceedings 
under  the  latter  section,  and  all  the  qualifications,  conaitions,  and  prohibi- 
tions of  section  5021,  so  far  as  they  relate  to  the  same  class  of  matters  pro- 
vided for  by  section  5128,  and  are  not  inconsistent  with  its  provisions,  will 
apply  to  proceedings  under  section  5128.  {In  re  Tonkin  &  Trewartha,  4  B. 
R.  52 ;  s.  c.  1  L.  T.  B.  232;  s.  c.  3  L.  T.  B.  221 ;  in  re  Black  &  Secor,  1  B  R. 
353;  B.  c.  2  Ben.  196;  s.  c.  1  L.  T.  B.  39;  WadmoHk  v.  TyUr,  2  B.  R  316; 
s.  c.  2  L.  T.  B.  28.) 

Section  5128  does  not  relate  to  or  affect  the  question,  what  is  an  act  of 
bankruptcy?  By  section  5021  alone  that  question  must  be  answered.  It  is 
quite  clear  that  facts  which  are  entirely  sufiScient  for  adjudicating  a  debtor 
bankrupt  on  petition  of  his  creditor,  may  be,  and  generally  are,  wholly  in- 
suflicient  to  justify  a  decree  declaring  void  a  transfer  of  property,  or  piefer- 
ence  given  to  a  creditor.  {In  re  Nickodemus,  8  B.  R.  230;  s.  c.  1  L.  T.  B. 
140;  8.  c.  2  C.  L.  N.  49;  s.  c.  10  Pitts.  L.  J.  238;  wr<j  Fuller,  4  B.  R.  115; 
8.  c.  1  Saw.  243.) 

Section  5130  throws  light  upon  the  intention  of  Congress  in  the  enact- 
ment of  the  5021st  section,  and  shows  that  any  assignment  or  transfer  of 
property  by  a  failing  debtor,  not  in  the  usual  and  ordinary  course  of  busi- 
ness, is  not  only  void,  but  evidence  of  fraud.  {Perry  v.  Langley^  1  B.  R.  559; 
B.  c.  1  L.  T.  B.  34;  8.  c.  7  A.  L.  Reg.  429;  Dean  dh  Garrett,  2  B.  R  89;  Dat^is 
&  Oreen  v.  Armstrong,  3  B.  R,  34 ;  s.  c.  2  L.  T.  B.  138.) 

The  act  makes  a  «liscrimination  between  cases  of  voluntary  and  involun- 
tary bankruptcy.  The  debtor  upon  filing  a  petition  with  the  proper  aver- 
ments is  declared  a  bankrupt  by  the  court.  The  allegation  can  not  be 
traversed,  nor  is  any  issue  or  inquiry  as  to  its  truth  permitted.  While  the 
debtor  may,  on  this  broad  basis,  call  on  the  court  to  administer  his  estate^ 
the  creditor  who  desires  to  do  the  same  thing  is  limited  to  a  few  facts  or  cir- 
cumstances, the  existence  of  which  is  essential  to  his  right  to  appeal  to  the 
court.  When  any  one  of  these  facts  is  set  forth  in  a  petition  to  the  court  by 
the  creditor,  the  truth  of  the  allegation  may  be  denied  by  the  debtor,  and  on 
the  issue  thus  found,  he  may  demand  the  verdict  of  a  yiry.  The  reason  for 
the  wide  difference  in  the  proceedings  in  the  two  cases  is  obvious.  When  a 
man  is  himself  willing  to  refer  his  embarrassed  condition  to  the  proper  court, 
with  a  full  surrender  of  all  his  property,  no  harm  can  come  to  any  one  but 
himself,  and  there  can  be  no  solid  objection  to  the  course  he  pursues ;  but 
when  a  person  claims  to  take  from  another  all  control  of  his  property,  to 
arrest  him  in  the  exercise  of  his  occupation,  and  to  impair  his  standing  as  a 
business  man — in  short,  to  place  him  a  position  which  may  ruin  him  in  the 
midst  of  a  prosperous  career,  the  precise  circumstances  or  facts  on  which  he 
is  authorized  to  do  this,  should  not  only  be  well  defined  in  the  law,  but  clearly 
established  in  the  court.  ( WiUm  v.  City  Bank,  5  B.  R.  270  ;  s.  c.  9  B.  R.  97 ; 
8.  c.  1  Dillon,  476;  s.  c.  17  Wall.  489  ;  J(/ne9  v.  Slsejier,  2N.  Y.  Leg.  Obs.  131.) 
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What  Sum  a  Debtor  muii  Owe. 

(a)  The  laDgnage,  **  owing  debts  as  aforesaid,"  has  reference  to  the  fol- 
lowing words  of  section  5014,  viz. :  '*  owing  debts  provable  in  bankruptcy  ex- 
ceeding the  amount  of  three  hundred  dollars."  From  this  the  following  con- 
clusions must  be  deduced : 

1.  The  foundation  of  voluntary  proceeding  is  indebtedness  due  and  paya- 
ble under  the  act  against  the  debtor. 

2.  Whatever  debts  may  be  proved  in  a  voluntary,  may  be  proved  in  an 
involuntary  case. 

3.  Whenever  an  indorser's  liability  has  become  fixed,  such  liability  con- 
stitutes a  debt,  due  and  payable  from  the  indorser,  which  may  be  made  the* 
foundation  of  involuntary  as  well  as  voluntary  proceedings  in  bankruptcy. 

Of  course  there  must  be  shown  in  an  involuntary  case,  in  addition  to  such 
indebtedness,  at  least  one  of  the  acts  of  bankruptcy  enumerated  in  this  sec- 
tion. (In  re  Nickodemus,  3  B.  R.  230;  s.  c.  1  L.  T.  B.  140 ;  s.  c.  2  C.  L.  N. 
49  ;  B.  c.  16  Pitts.  L.  J.  233.) 

A  petition  may  be  filed  against  a  firm,  although  one  of  the  partners  has 
been  previously  declared  a  bankrupt  on  a  petition  filed*  against  him  alone. 
(Hunt  V.  Pookey  5  B.  R.  161.) 

A  certificate  that  the  special  partner  has  contributed  a  certain  sum  in 
cash  and  a  certain  sum  in  goods  does  not  comply  with  the  statutes  of  New 
York  relating  to  limited  partnerships,  and  the  parties  may  be  proceeded 
against  in  bankruptcy  as  general  partners.  (In  re  William  G.  Merrill,  13  B. 
R.  91;  8.  c.  12  Blatch.  221.) 

A  firm  can  not  be  a^udged  bankrupt  on  an  involuntary  petition,  unless 
all  the  partners  are  parties  to  the  proceeding.  (In  re  Chas.  8.  Pitt,  14  B» 
R.  59.) 

A  consolidated  railroad  corporation,  existing  under  charters  from  several 
States,  but  having  one  name,  one  set  of  stockholders  and  officers,  the  same 
assets,  and  the  same  creditors,  if  thrown  into  bankruptcy  in  one  of  these 
States,  can  not  be  afterwards  adjudicated  a  bankrupt  upon  another  petition 
by  another  creditor,  brought  in  another  State  and  district.  The  court  first 
acquiring  jurisdiction  ought  to  retain  it  exclusively  so  far  as  an  adjudication 
is  concerned,  and  the  assignment  under  the  first  adjudication  will  carry  all 
corporate  assets  in  the  hands  of  the  assignee.  (In  re  Boston  R.  R.  Co.  6  B. 
R.  209;  s.  c.  9  Blatch.  101.) 

Infants,  as  subjects  of  either  voluntary  or  involuntary  bankruptcy,  are  not 
in  respect  to  their  general  contracts  within  the  provisions  of  the  bankrupt 
law.    (In  re  Walter  8.  Derby,  8  B.  R.  106 ;  s.  c.  6  Ben.  232.) 

A  party  who  is  under  guardianship  as  a  lunatic  may  be  proceeded  against 
in  involuntarv  bankruptcy  in  opposition  to  the  wish  of  his  guardian.  (In  re 
Weitzel,  14B.  R.  466;  s.  c.  3  Cent.  L.  J.  557.) 

The  fact  that  a  receiver  has  been  appointed  by  a  State  court  to  take- 
charge  of  the  assets  of  a  corporation  in  a  proceeding  under  a  State  law  re- 
lating to  the  distribution  of  the  assets  of  insolvent  corporations,  is  no  ground 
for  refusing  to  acyudicate  such  corporation  bankrupt.  (In  re  Green  Pond  R^ 
R.  Co.  13  B.  R.  118.) 

The  decree  of  a  State  court  dissolving  a  corporation  on  account  of  a  for- 
feiture of  its  charter  does  not  prevent  proceedings  against  it  in  bankruptcy.. 
A  corporation,  however  it  may  be  dissolved,  still  exists  for  the  purpose  of 
paying  its  debts  and  of  dividing  its  surplus,  if  any,  among  its  shareholders, 
or  of  having  this  done  by  a  court  of  equity  acting  on  its  property.  A  peti- 
tion in  bankruptcy  is  an  equitable  sequestration.  (In  re  Independent  Ins.  Co. 
6  B.  R  169;   8.  c.  6  B.  R.  260;  Thomhill  v.  Bank,  5  B.  R.  877 ;    s.  c.  3  B.  R. 
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435 ;  s.  c.  3  L.  T.  B.  38 ;  e.  c.  2  C.  L.  N.  167;  in  re  Merchants'  Ins.  Co.  6  B. 
R.  48;  s.  c.  8  Biss.  162;  s.  c.  2  L.  T.  B.  243;  in, re  Washington  Mar.  Ins.  Co. 
2  B.  R.  648 ;  8.  c.  2  Ben.  292.) 

The  bankrupt  law  does  not  in  general  embrace  trustees  such  as  executors, 
administrators  and  guardians,  and  others  acting  strictly  in  a  fiduciary  capac- 
ity.    {Graves  v.  Winter,  9  B.  R.  357;  s.  c.  7  Pac.  L.  R.  165.) 

The  executor  of  a  banker  who  is  merely  authorized  by  the  will  to  con- 
tinue the  business  so  long  as  maybe  necessary  to  a  fair  liquidation  and  settle- 
ment thereof,  and  has  no  power  that  does  not  tend  to  the  object,  can  not  be 
declared  a  bankrupt  as  such.  {Grates  v.  Winter,  9  B.  R.  357  ;  8.  c.  7  Pac.  L. 
R.  165.) 

A  feme  covert  who  is  authorized  by  the  laws  of  the  State  to  carry  on  busi- 
ness as  a  sole  trader,  and  incur  liabilities,  may  be  declared  a  bankrupt.  {In 
re  Kinkeade,  7  B.  R.  439;  s.  c.  3  Biss,  405;  in  re  O'Brien,  1  B.  R.  176;  in  re 
Julia  Lyons,  2  Saw.  524;  s.  c.  1  A.  L.  T.  [N.  S.]  167.) 

A  court  of  bankruptcy  is  clothed  with  all  the  powers  of  a  court  of  equity, 
and  if  a  feme  covert,  with  the  consent  of  her  husband,  can  enter  into  copart- 
nership with  him  or  any  other  person,  then  she  may  be  declared  a  bankrupt 
on  the  petition  of  creditors,  or,  at  least,  the  firm,  as  a  business  entity,  may 
be  so  adjudged  for  the  purpose  of  distributing  the  assets  among  creditors. 
{In  re  Kinkeade,  7  B.  R.  439 ;  s.  c.  8  Biss.  406.) 

The  directors  and  stockholders  can  not  be  adjudged  bankrupts  on  account 

of  an  act  of  bankruptcy  committed  by  the  corporation,  although  they  are 

jointly  and  severally  liable  for  its  debts,  for  joint  debtors  are  not  affected  by 

an  act  of  bankruptcy  committed  by  one  of  them.     {James  v.  Atlantic  Delaine 

Co,  1 1  B.  R.  390.) 

(b)  An  order  for  the  examination  of  a  debtor  upon  proceedings  supple- 
mental to  an  execution  is  a  legal  process  within  the  meaning  of  the  aci*. 
{Brock  V.  Eoppock,  2  B.  R.  7 ;  s.  c.  2  Ben.  478.) 

If  the  concealment  is  a  concerted  measure  between  the  debtor  and  some 
of  his  creditors,  it  is  not  an  act  of  bankruptcy  as  against  creditors  not  privy 
to  the  plot.    {Barnes  v.  Billington,  1  Wash.  C.  C.  29 ;  s.  c.  4  Day,  81,  note.) 

Concealment  from  or  denial  to  creditors  is  not  an  act  of  bankruptcy  if  it 
does  not  prevent  the  service  of  process.  {Barnes  v.  BiUington,  1  Wash.  C.  C. 
29 ;  s.  c.  4  Day,  81,  note.) 

It  is  not  an  act  of  bankruptcy  for  a  special  partner  to  procure  a  general 
partner  to  leave  the  State.     {In  re  Lyman  Terry,  5  Biss.  110.) 

{c)  Procuring  an  attachment  upon  a  fictitious  debt,  in  order  to  prevent 
an  attachment  by  a  creditor,  comes  fairly  within  the  language  of  this  clause, 
because  the  words  mean  not  only  the  physical  removal  or  concealment,  but 
the  concealment  of  the  actual  title  and  position  of  property  of  whatever  kind. 
{In  re  Williams  &  Co.  3  B.  R.  286 ;  s.  c.  Lowell,  406 ;  s.  c.  2  L.  T.  B.  100.) 

An  allegation  that  the  debtor  concealed  money  with  intent  to  prevent  its 
being  taken  on  legal  process,  which  he  knew  was  about  to  issue  at  the  suit  of 
one  or  more  of  his  creditors,  is  sufficient.  It  is  not  necessary  to  state  that 
there  was  any  legal  process  in  existence.     (Few  v.  Eckstein,  4  B.  R.  373.) 

The  secrecy  and  concealment  of  goods,  which  constitutes  an  act  of  bank- 
ruptcy distinct  from  a  fraudulent  conveyance  of  them,  must  be  an  actual,  not 
a  constructive  concealment  of  them  by  the  bankrupt  himself,  or  by  his  pro- 
curement, while  they  continue,  in  his  intention,  his  own  goods.  {Livermore 
v.  Ba^gley,  8  Mass.  487.) 
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Fraudulent  Conveyances. 

(d)  It  is  not  an  element  of  this  act  of  bankruptcy  that  the  debtor  shall 
be,  at  the  time  of  committing  it,  bankrupt  or  insolvent,  or  in  contemplation 
of  bankruptcy  or  insolvency,  nor  is  any  allegation  to  that  effect  necessary. 
(In  re  Dunham  &  Orr,  2  B.  R.  17 ;  s.  c.  2  Ben.  488  ;  s.  c.  1  L.  T.  B.  89;  in  re 
Randall  &  Sunderland,  3  B.  R.  18;  s.  c.  1  Deady,  557;  s.  c.  2  L.  T.  B.  69;  in 
re  Nickodemus,  3  B.  R.  230;  s.  c.  1  L.  T.  B.  140;  s.  c.  2  C.  L.  N.  49 ;  s.  c.  16 
Pitts.  L.  J.  233  ;  in  re  Thomas  Ryan,  2  Saw.  411.) 

The  intent  means  an  actual  design  in  the  mind,  and  must  be  proved  as  a 
•question  of  fact.  (In  re  Drummond,  1  B.  R.  231 ;  s.  c.  1  L.  T.  B.  7  ;  in  re 
Cowles,  1  B.  R.  280 ;  s.  c.  1  W.  J.  367 ;  Perry  v.  Langley,  2  B.  R.  596 ;  s.  c.  8 
A.  L.  Reg.  427 ;  in  re  Goldschmidt,  3  B.  R.  165 ;  s.  c.  3  Ben.  379.) 

The  intent  need  exist  only  on  the  part  of  the  person  making  the  transfer. 
If  that  exist,  the  debtor  clearly  commits  an  act  of  bankruptcy,  however  in- 
nocent the  intent  of  the  preferred  creditor  or  the  person  to  whom  the  trans- 
fer is  made.    (In  re  Drummond,  1  B.  R.  .231 ;  s.  c.  1  L.  T.  B.  7.) 

The  question  of  intent  to  hinder,  delay,  or  defraud  creditors  must  be 
solved  by  looking  at  what  the  debtor  says  and  does,  and  the  effect  thereof. 
(Eefort  V.  Qreely,  6  B.  R.  433;  b.  c.  4  C.  L.  N.  209;  in  re  Thomas  Ryan,  2 
Saw.  411.) 

A  mortgage  given  for  a  present  consideration,  which  is  used  to  relieve 
the  mortgagor's  stock  from  an  attachment,  and  to  pay  the  only  overdue  paper 
of  the  debtor  known  to  the  mortgagee,  is  not  a  transfer  with  the  intent  to 
delay  creditors.    (In  re  Sandford,  7  B.  R.  351.) 

A  conveyance  by  a  person  whose  property  exceeds  in  value  all  that  he 
owes,  in  consideration  of  an  agreement  that  the  grantee  shall  pay  all  the 
grantor's  debts,  and  support  him  during  the  residue  of  his  days,  is  not  j>er  se 
fraudulent  and  void  as  against  creditors.  (In  re  Cornwall,  6  B.  R.  305;  s.  c. 
9  Blatch.  114;  s.  c.  2  L.  T.  B.  220.) 

If  an  insolvent  firm  is  dissolved  and  the  assets  transferred  to  one  of  the 
partners  who  immediately  executes  a  mortgage  to  secure  a  separate  debt,  the 
mortgage  may  be  charged  as  a  conveyance  to  hinder  and  delay  creditors.  (In 
re  Waite  et  al,  Lowell,  407.) 

A  transfer  of  the  firm  property  by  one  partner  to  his  copartner  is  not  acon- 
vevance  to  hinder  or  delay  the  firm  creditors.  (In  re  Munn,  7  B.  R.  468 ;  s.  c. 
3  Biss.  442.) 

A  transfer  of  the  warehouse  receipts  and  bills  of  lading  of  goods  pur- 
chased for  cash  on  delivery,  to  a  banker  to  keep  the  bank  account  good,  and 
putting  off  the  vendor  on  various  grounds,  is  legally,  if  not  intentionally, 
fraudulent,  in  that  it  hinders,  delays,  and  defrauds  the  vendor,  although  the 
vendee  is  induced  thus  to  act  by  the  stress  of  his  circumstances,  and  may 
hope  ultimately  to  pay  the  vendor.  (In  re  Picton,  11  B.  R.  420;  s.  c.  2 
Dillon,  548.) 

The  conveyance  of  the  whole  property  of  a  debtor  affords  a  very  violent 
presumption  of  a  fraudulent  intent,  so  far  as  existing  creditors  are  concerned. 
When  the  effect  necessarily  is  to  delay  creditors,  the  intent  ought  to  be  pre- 
sumed. When  the  defense  is  that  the  property  was  conveyed  in  pursuance  of 
a  secret  trust,  under  which  it  was  held,  and  parol  evidence,  by  tne  statute  of 
frauds,  can  not  be  admitted  to  prove  such  trust,  so  that,  in  case  of  attachment 
or  bankruptcy  before  the  conveyance  was  made,  the  conveyance  would  be 
conclusively  held  to  be  in  the  debtor,  it  is  questionable  whether  he  ought  to 
\ye  admitted  to  show  this  alleged  trust  even  on  the  question  of  intent.  When 
the  petitioner  is  a  witness,  the  fact  that  he  has  acted  in  a  harsh  and  oppres- 
sive manner  toward  the  debtor  may  be  shown  in  evidence  for  the  purpose  of 
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affecting  his  credibility.      {In  r^  W.  B.  Alexander  «^  al.  4  B.  R.  178;  s.  €• 
Lowell,  470;  s.  c.  2  L.  T.  B.  238;  ThomhUl  v.  Lirik,  8  B.  R.  621.) 

Allowing  property  to  betaken  on  a  false  and  fictitious  judgment  is  a  trans- 
fer with  intent  to  hinder,  delay,  and  defraud  creditors.  {In  re  Schick,  1  B. 
R.  177 ;  s.  c.  2  Ben.  5 ;  s.  c.  1  L.  T.  B.  28.) 

When  a  party  has  given  a  fictitious  note,  and  procured  an  attacbment 
thereon  for  the  purpose  of  preventing  nn  attachment  by  a  real  creditor,  it  is 
no  defense  that  the  real  object  of  thus  withdrawing  the  fund  was  not  to  de- 
feat creditors  generally  but  only  that  one  particular  creditor,  and  that  it  was 
the  purpose  of  the  debtor  to  use  the  money  to  pay  other  creditors.  The  im- 
mediate result  was  to  give  the  debtor  the  secret  control  of  the  fund  under 
the  guise  of  an  adverse  attachment.  It  is  impossible  for  the  court  to  go  be- 
yond that  result  and  determine  upon  doubtful  evidence,  or  any  evidence,  that 
the  parties  intended,  when  the  fund  was  illegally  withdrawn  from  the  ordi- 
nary reach  of  the  law,  to  apply  it  more  beneficially  than  the  law  itself  would 
apply  it.  This  is  a  fuudamental  principle  of  the  law  of  fraudulent  convey- 
ances. {In  re  Williams  &  Co.  3  B.  R.  286 ;  s.  c.  Lowell,  406 ;  s.  c.  2  L.  T.  B. 
100.) 

A  debtor  has  the  right  to  mortgage  his  property  or  a  portion  of  it  for  the 
purpose  of  raising  money  to  pay  his  debts,  but  a  mortgage  given  for  the  pur- 
pose and  with  the  manifest  design  of  so  encumbering  his  available  means  that 
creditors  will  be  hindered  and  delayed  in  the  collection  of  their  demands,  is 
fraudulent.     {In  re  Cowles,  1  B.  R.  280 ;  s.  c.  1  W.  J.  367 ;  Baldwin  v.  RfjgseaUy 

1  N.  Y.  Leg.  Obs.  891.) 

A  sale  of  all  the  debtor^s  property  for  a  small  portion  in  cash  and  the  bal- 
ance in  long  notes  does  to  that  extent  delay  creditors.    {In  re  Dean  &  G-arrett, 

2  B.  R.  89.) 

The  insertion  of  a  power  in  a  mortgage  to  enter  and  sell  whenever  the 
mortgagee  may  deem  himself  unsafe,  is  a  suspicious  circumstance.  {In  re 
Thomas  Ryan,  2  Saw.  411.) 

If  the  value  of  the  property  largely  exceeds  the  mortgas^e  debt,  this  is  a 
badge  of  fraud.     {Baldwin  v.  BosseaUy  1  N.  Y.  Leg.  Obs.  391.) 

The  retention  of  possession  by  the  mortgagor  is  a  badge  of  fraud.  {Bald- 
win V.  BosaeaUy  1  N.  Y.  Leg.  Obs.  891.) 

Where  the  right  to  transfer  a  franchise  is  conferred  by  the  Legislature,  an 
assignment  thereof  may  be  made  with  intent  to  delay,  hinder,  or  defraud 
creditors.     {In  re  Southern  Minn.  R.  R.  Co.  10  B.  R.  86.) 

Asiignment  for  the  Benefit  of  Creditors. 

To  make  a  general  assignment  for  the  benefit  of  creditors  an  act  of  bank- 
ruptcy within  the  meaning  of  this  clause,  it  must  be  made  with  the  intent  to 
delay,  defraud,  or  hinder  creditors  within  the  meaning  of  the  statute  of  13th 
Elizabeth,  as  exemplified  in  Twyne's  Case  and  other  subsequent  decisions  fol- 
lowing it.  It  becomes  a  question  of  fact.  The  innocence  or  guilt  of  the  act 
depends  on  the  mind  of  him  who  did  it,  and  it  is  not  a  fraud  within  the 
meaning  of  the  bankrupt  act  unless  it  was  meant  to  be  so.  {Perry  y.  Langley^ 
1  B.  R.  559;  s.  c.  2  B.  R.  596 ;  s.  c.  1  L.  T.  B.  34;  s.  c.  8  A.  L.  Reg.  427 ;  7 
A.  L.  Reg.  429;  Farrin  v.  Crawford  at  al,  2  B.  R.  602;  WdU  et  al.  1  B.  R. 
171;  B.  c.  1  L.  T.  B.  20;  s.  c.  7  A.  L.  Reg.  163;  in  re  Potts  &  Garwood^ 
Crabbe,  469.) 

An  assignment  is  to  be  subjected  to  the  sharpest  scrutiny,  and  any  badge 
of  fraud  that  attaches  itself  in  the  light  of  extraneous  circumstances  will, 
unless  fully  and  satisfactorily  explained,  be  fatal  to  its  validity,  and  the  arm- 
of  the  bankrupt  law  will  sweep  it  away  and  subject  the  person  and  estate  oi 
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the  debtor  to  its  own  provisions.  When  the  assignor,  through  the  agency  of 
the  assignee  himself,  retains  a  portion  of  the  estate  and  converts  it  to  his  own 
use,  to  an  amount  much  greater  than  he  could  hold  under  the  exemption 
laws  of  the  State,  the  assignment  is  fraudulent.  {Farnn  v.  Crawford  et  al, 
2  B.  R.  602;  in  re  Chamberlain  et  al,  3  B.  R.  710.) 

An  assignment  by  a  solvent  person  for  the  benefit  of  creditors,  with  or 
without  preferences,  is  void  under  the  statute  of  frauds,  because  the  necessary 
consequence  of  it  is  to  delay  and  defraud  creditors,  by  preventing  them  from 
subjecting  the  debtor's  property,  by  the  ordinary  legal  proceedings  and  pro- 
cess, to  the  satisfaction  of  their  claims.  An  assignment  which  authorizes  the 
assignee  to  sell  on  credit,  or  in  any  manner  to  prolong  his  possession  of  the 
property  beyond  the  time  reasonably  necessary  to  convert  it  into  cash  and 
distribute  it  among  the  creditors,  is  fraudulent.  (In  re  Randall  «&  Sunder- 
land, 3  B.  R.  18;  s.  c.  1  Deady,  557  ;  s.  c.  2  L.  T.  B.  69.) 

An  assignment  made  with  the  intent  to  prevent  creditore  who  are  pressing 
suits  tx)  judgment  from  obtaining  a  preference  over  other  creditors,  is  not  an 
act  of  bankruptcy.  {Perry  v.  Langtey^  1  B.  R.  559 ;  s.  c.  2  B.  R.  596 ;  s.  c.  1 
L.  T.  B.  34 ;  s.  c.  8  A.  L.  Reg.  427 ;  7  A.  L.  Reg.  429 ;  Wells  et  al.  [ex  parte 
H.  B.  Claflio  &  Co.]  1  B.  R.  171 ;  s.  c.  1  L.  T.  B.  20 ;  s.  c.  7  A.  L.  Reg. 
163.) 

Contra,  The  fact  that  the  debtor  made  the  assip^nment  without  intent  to 
defraud  any  creditor,  is  of  no  consequence,  provided  that  he  had  the  intent  to 
delay  or  hinder  his  creditors.  An  assignment  made  for  the  purpose  of  pre- 
Tenting  creditors  who  have  sued  him  ^om  appropriating  the  assigned  prop- 
erty towards  the  payment  of  their  claims,  is  made  to  hinder  and  delay  such 
creditors.     (In  re  Ooldschmidt,  3  B.  R.  165 ;  B.  Q.  3  Ben.  379.) 

An  intent  to  hinder,  delay,  or  defraud  one  creditor,  is  such  an  intent  as 
the  bankrupt  act  contemplates.  {Perry  v.  Lan^ley^  1  B.  R.  559;  s.  c.  1  L.  T. 
B.  34;  s.  c.  7  A.  L.  Reg.  429;  contra^  in  re  Dunham  &  Orr,  2  B.  R.  17;  s.  c. 
2  Ben.  488 ;  s.  c.  1  L.  T.  B.  89.) 

An  application  to  have  the  security  of  the  assignee's  bond  increased  is 
not  such  an  assent  to  the  assignment  as  will  estop  the  creditor  from  urging  it 
as  an  act  of  bankruptcy.  {Perry  v.  Langley^  1  B.  R.  559  ;  s.  c.  1  L.  T.  B.  34 ; 
fl.  c.  7  A.  L.  Reg.  429.) 

Arrest  of  Debtor. 

{e)  A  debtor  who  has  not  been  actually  imprisoned  for  more  than  twenty 
days,  on  an  order  of  arrest  issued  against  him  in  a  civil  action  founded  upon 
a  contract,  can  not  be  adjudged  bankrupt  on  account  of  such  arrest.  The 
statute  evidently  intends  to  draw  a  distinction  between  being  actually  im- 
prisoned for  more  than  twenty  days,  and  being  held  in  custody  for  a  period 
of  twenty  days.  It  confines  the  former  to  a  civil  action  founded  on  contract, 
while  it  extends  the  latter  to  any  demand  in  its  nature  provable  against  a 
bankrupt's  estate.  There  are  claims  er  demands  which  would  fall  within  the 
first  clause  and  not  within  the  second  clause.  The  first  clause  has,  therefore, 
a  field  for  operation  over  which  the  second  clause  does  not  extend.  This 
being  so,  ana  there  being  a  distinction  evidently  intended  by  the  statute 
between  actual  imprisonment  and  mere  arresting  and  holding  in  custody — a 
person  actually  imprisoned  being  held  in  custody,  although  a  person  held  in 
custody  is  not  necessarily  actually  imprisoned — full  effect  must  be  given  to 
the  second  clause.  This  can  not  be  done  if  it  be  held  that  a  person  arrested 
in  a  civil  action,  founded  on  contract,  may  be  adjudged  bankrupt,  although 
be  has*  not  been  actually  imprisoned  for  more  than  twenty  days.  If  it  be  so 
lield  on  the  ground  that  a  claim  founded  on  a  contract  is  a  demand  in  its 
nature  provable  against  a  bankrupt's  estate  under  the  act,  and  that  it  is  sufii- 
cient,  under  the  first  clause,  that  the  debtor  be  arrested  and  held  in  custody, 
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under  mesne  process  founded  on  such  claim,  for  a  period  of  twenty  days,  theo 
no  cases  exist  \yhich  would  not  fall  within  the  first  clause,  and  the  second 
clause  would  become  inoperative,  and  might  as  well  have  been  left  out  of  the 
statute.  A  statute  must  be  so  construed,  if  possible,  without  doing  violence 
to  the  language,  as  to  give  force,  meaning,  and  effect  to  every  part  of  it. 
There  is  no  affirmative  repugnancy  between  the  two  clauses,  and  sound  prin- 
ciples of  construction  require  that  it  shall  be  held  to  be  the  intention  of 
Congress  that  cases  fulling  within  the  second  clause  shall  be  governed  wholly 
by  the  second  clause,  although,  if  the  second  clause  had  been  omitted  from 
the  section,  they  would  fall  under  the  first  clause.  Even  if  the  two  clause 
were  repugnant  to  each  other  in  a  broader  sense  than  they  are,  the  second 
clause  would  control  as  being  the  later  expression  of  the  will  of  the  law 
makers.     (In  re  Davis,  3  B.  R.  339;  s.  c.  3  Ben.  482.) 

The  arrest  and  the  imprisonment  are  both  necessarv  to  constitute  the  act 
of  bankruptcy.  Either  alone  is  not  sufficient.  Both  do  not  exist  until  the 
term  of  imprisonment  limited  for  that  purpose  has  expired.  {Nelms  v.  Pugh, 
1  Murph.  149.) 

If  the  capias  upon  which  the  arrest  is  made  is  not  void,  but  voidable,  the 
arrest  is  legal  until  it  is  set  aside.  If  the  debtor  voluntarily  submits  to  an 
arrest  good  upon  its  face  for  the  period  of  twenty  days,  he  commits  an  act 
of  bankruptcy.  If  he  is  not  insolvent,  the  law  presumes  that  twenty  days  is 
long  enough  for  him  either  to  pay  the  debt,  or  procure  bail  to  the  action ;  or 
if  he  deem  the  arrest  unlawful,  to  have  its  unlawfulness  tested  before  the 
proper  tribunal.  If  he  neglects  or  delays  within  that  time  to  obtain  his  dis- 
charge from  duress  in  either  of  these  ways,  he  commits  the  act  of  bankruptcy 
defined  by  the  statute,  and  it  is  no  defense  that  the  order  of  arrest  was  sub- 
sequently set  aside,  and  a  discharge  granted  to  him  upon  giving  common 
bail.     {In  re  B.  Cohn,  7  B.  R.  31 ;  s.  c.  29  Leg.  Int.  309;  s.  c.  5  C.  L.  N.  14.) 

An  imprisonment  commencing  on  the  forenoon  of  Sept.  8th,  1870,  and 
terminating  before  noon  on  the  2&th  of  that  month,  was  held  not  to  be  suffi- 
cient. In  legal  contemplation,  the  debtor  was  in  prison  nineteen  entire  days 
and  portions  of  two  other  days,  and  the  first  day  being  excluded,  this  made 
only  twenty  days.     {Hunt  v.  Poolce^  5  B.  R.  161.) 

Insolvency. 

(/)  Mere  insolvency  is  not,  of  itself,  ground  for  involuntary  bankruptcy: 
for  a  man,  actually  insolvent,  may  continue  his  business  for  years  by  renewals 
and  extensions  and  indulgences  on  the  part  of  his  creditors,  and  ultimately 
not  only  pay  all  indebtedness  with  interest,  but  achieve  success.  {Doan  v. 
Compton  db  Doan^  2  B.  R.  607.) 

The  act  is  not  intended  to  cover  all  cases  of  insolvency  to  the  exclusion 
of  other  judicial  proceedings.  It  is  very  liberal  in  the  class  of  insolvents 
which  it  does  include,  and  needs  no  extension  in  this  direction  by  implica- 
tion. But  it  still  leaves  in  a  great  majority  of  cases  parties  who  are  really 
insolvent  to  the  chances  that  their  energy,  care  and  prudence  in  business  may 
enable  them  finally  to  recover  without  disastrous  lailure  or  positive  bank- 
ruptcy. All  experience  shows  both  the  wisdom  and  justice  of  this  policy. 
Many  find  themselves  with  ample  means,  good  credit,  and  large  business 
totally  insolvent,  that  is,  unable  to  meet  their  current  obligations  as  fast  as 
they  mature.  But  by  forbearance  of  creditors,  by  meeting  only  such  debts  as 
are  pressed,  and  even  by  the  submission  of  some  of  their  property  to  be  seized 
on  execution,  they  are  .finally  able  to  pay  all  and  to  save  their  commercial 
character  and  much  of  their  property.  If  creditors  are  not  satisfied  with  this, 
and  the  parties  have  committed  an  act  of  bankruptcy,  any  creditor  can  insti- 
tute proceedings  in  a  bankrupt  court.  But  until  this  is  done,  their  honest 
struggle  to  meet  their  debts  and  to  avoid  the  breaking  up  of  all  their  busi- 
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ness  18  not  of  itself  to  be  construed  into  an  act  of  bankruptcy  or  a  fraud  on 
the  act.  {WiUan  v.  Cittj  Banh,  6  B.  R.  270;  s.  c.  9  B.  R.  97;  8.  c.  1  Dillon, 
476;  8.  c.  17  Wall.  489.) 

The  words  *Mnsolvent"  and  "insolvency"  are  not  synonymous  with  the 
words  "bankrupt"  and  ** bankruptcy."  Insolvency  means  an  inability  to 
pay  debts  in  the  ordinary  course  of  business;  bankruptcy  means  a  particular 
legal  status,  to  be  ascertained  by  a  judicial  decree.  {In  re  Black  &  Secor,  1 
B.  R.  358;  8.  c,  2  Ben.  196;  8.  c.  1  L.  T.  B.  39;  in  re  Craft,  2  B.  R.  Ill;  b.  c. 
6  Blatch.  177;  Morgan^  Boot  &  Go.  v.  Mastick,  2  B.  R.  521;  Buckingham  v. 
JfeLean,  13  How.  151;  8.  c.  3  McLean,  185;  Jones  v.  Howland,  49  Mass.  877; 
Lonergan  v.  Fenlon,  7  Pitts.  L.  J.  266 ;  contra^  in  re  Henry  Breneman,  Crabbe, 
456  ;  Arnold  y.  Maifnard,  2  Story,  849 ;  Morse  v.  Gofifrey,  8  Story,  364 ;  Everett 
V.  Stone,  3  Story,  446 ;  Winmr  v.  KendftU,  3  Story,  507 ;  Ashby  v.  Steei^e^  2  W. 
&  M.  347;  Atkinson  v.  Farmers'^  Bank^  Crabbe,  529;  Bennett  v.  Mitchell,  6 
Law  Rep.  16 ;  8.  c.  1  N.  Y.  Leg.  Obs.  356 ;  Hutehins  v.  Taylor,  5  Law  Rep. 
289.) 

The  words  "in  contemplation  of  bankruptcy,"  mean  in  contemplation  of 
committing  what  is  made  by  the  act  an  act  of  bankruptcy,  or  of  voluntarily 
applying  to  be  decreed  a  bankrupt.  {In  re  Craft,  1  B.  R.  878 ;  8.  o.  2  Ben. 
214.) 

Insolvency  means  an  inability  to  pay  debts,  as  they  mature  and  become 
due  and  payable,  in  the  ordinary  course  of  business,  as  persons  carrying  on 
trade  usually  do,  in  that  which  is  made,  by  the  laws  of  the  United  States, 
lawful  money  and  a  legal  tender  to  be  used  in  the  payment  of  debts,  withouj; 
reference  to  the  amount  of  the  debtor's  property,  and  without  reference  to 
the  possibility  or  probability  or  even  certainty  that  at  a  future  time,  on  the 
settlement  and  winding  up  of  all  his  affairs,  bis  debts  will  be  paid  in  full  out 
of  his  property.  Nothing  else  is  a  legal  tender  in  payment  of  debts  but  that 
which  is  declared  by  the  law  of  the  United  States  a  lawful  money  and  a  legal 
tender  in  the  payment  of  debts.  Property  is  not  a  lawful  tender  in  pay- 
ment of  debts,  and  a  debtor  has  no  right  to  pay  a  debt  with  property  of  any 
kind.  Therefore,  the  amount  of  the  trader's  property  is  of  no  consequence,  if 
such  inability  to  pay  matured  debts  in  such  lawful  money  exists.  {Hardy  v. 
Clark  et  al.  8  B.  R.  885;  8.  c.  1  L.  T.  B.  151;  s.  c.  8  L.  T.  B.  11;  8.  c.  17 
Pitts.  L.  J.  61 ;  8.  c.  2  C.  L.  N.  121 ;  in  re  Williams  &  Co.  3  B.  R.  286 ;  s  c. 
Lowell,  406;  b.  c.  2  L.  T.  B.  100;  in  re  Rodgers  &  Coryell,  2  B.  R.  397.) 

This  is  the  only  construction  which  is  adapted  to  give  effect  to  the  bank- 
rupt act  for  the  beneficial  purposes  for  which  it  was  designed.  Without  this, 
the  trader's  property  may  be  wasted,  preferences  among  creditors  be  given, 
and  other  transfers  of  his  property  be  effected,  wholly  inconsistent  with  the 
intent  of  the  act.  To  hold  that  the  probability  that,  if  the  estate  should  be 
judiciously  managed,  it  would,  after  the  lapse  of  some  indefinite  time,  at 
prices  corresponding  with  its  then  estimated  value,  produce  enough  to  pay 
the  creditors,  if  they  also  would  wait,  and  not  force  sales  by  judgments  and 
executions,  is  to  constitute  proof  of  solvency  within  the  meaning  of  the  law, 
would  be  neither  sensible  nor  just.  But  insolvency  is  not  to  be  inferred  in 
every  instance  of  temporary  want  of  money  to  pay  notes  coming  to  maturity. 
This  would  be  tantamount  to  holding  that,  whenever  a  trader  suffers  a  note 
to  go  to  protest  for  want  of  funds  in  hand  wherewith  to  pay,  he  can  there- 
upon be  adjudged  insolvent.  This  would  be  an  extreme  view.  {Iltrdy  et  al. 
v.  Binninger  et  al  4  B.  R.  262 ;  8.  c.  7  Blatch.  262.) 

Inability  to  pay  one  debt  in  the  ordinary  course  of  business  is  suflScient. 
The  ordinary  "  course  of  business  "  does  not  mean  an  ability  to  turn  out  goods, 
or  bills  receivable,  or  assets  or  securities  to  pay  that  one  particular  debt,  at 
the  same  time  leaving  other  debts  which  are  certain  to  become  due,  unpro- 
vided for,  and  not  leaving  sufficient  assets  in  the  hands  of  the  debtor  to  meet 
them  when  they  become  due.    That  is  an  extraordinary  course  of  business. 
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{In  re  Diblee  et  al  2  B.  B.  617 ;  s.  c.  3  Ben.  283 ;  Driggs  v.  Moore,  Foott  <fe  Go, 
3  B.R.  602;  s.  c.  1  Abb.  C.  C.  440.) 

A  solvent  man  is  one  that  is  able  to  pay  all  his  debts  in  full  at  once,  or  as 
they  become  due.  Insolyency  is  merely  the  opposite  of  solvency.  A  man 
who  is  unable  to  pay  his  debts  out  of  his  own  means,  or  whose  debts  can  not 
1)6  collected  out  of  such  means  by -legal  process  is  insolvent;  and  this 
Although  it  may  be  morally  certain  that,  with  indulgence  from  his  creditors, 
in  point  of  time,  he  may  be  ultimately  able  to  satisfy  his  engagements  in  full. 
The  term  insolvency  imports  a  present  inability  to  pay.  The  probable  or 
improbable  future  condition  of  the  party  in  this  respect  does  not  affect  the 
question.  If  a  man's  debts  can  not  be  made  in  full  out  of  his  property  by 
levy  and  sale  on  execution,  he  is  insolvent  within  the  primary  and  ordinary 
meaning  of  the  word,  and  particularly  in  the  sense  in  which  the  word  is  used 
in  the  bankrupt  act.  {In  re  Wells,  3  B.  R.  371 ;  s.  c.  2  C.  L.  N.  49;  in  re 
Randall  &  Sunderland,  3  B.  R.  18;  s.c.  IDeady,  557;  s.  c.  2L.  T.  B.  69;  in 
re  Oregon  Printing  Co.  13  B.  R.  503;  s.  c.  11  Pac.  L.  R.  232;  s.  c.  3  Cent.  L. 
J.  515.) 

If  the  debtor  is  unable  to  pay  his  debts  as  they  become  due,  the  burden 
of  proving  that  his  property  is  sufficient  to  pay  his  debts  rests  upon  him.  {In 
re  Thomas  Ryan,  2  Saw.  411.) 

The  act  has  far  less  reference  to  the  condition  of  mind  of  the  insolyent 
•debtor  than  to  the  condition  of  insolvency  as  a  fact.  When  a  debtor  knows 
that  he  is  insolyent,  he  must  wait,  before  he  ^ves  a  preference,  until  he 
knows  that  his  condition  is  changed,  or  that  his  creditors  consent  to  the 
preference.  It  is  a  general  principle,  to  which  there  are  no  exceptions,  that, 
where  the  parties  know  the  insolvency,  they  must  act  at  their  peril  if  they 
Appropriate  the  trust  fund  which  the  law  devotes  to  the  equal  payment  of 
all,  before  they  also  know  that  creditors  haye  ceased  to  be  such,  or  that 
they  consent,  after  the  most  full  and  fair  disclosures,  to  the  discrimination 
which  is  made.  Without  this  it  is  an  act  of  bankruptcy.  It  is  an  irrele- 
vant fact  that  they  erroneously  supposed  that  creditors  had  consented.  Their 
careless,  rash,  or  interested  conclusions  give  them  no  power  over  the  statu- 
tory vested  rights  of  innocent  and  non-concurring  creditors.  (Curran  v. 
Munger,  4  B.  R.  295 ;  s.  c.  6  B.  R.  33.) 

A  petitioning  creditor  is  not  required  to  make  full  and  complete  proof  of 
the  debtor's  insolvency,  but  may  offer  evidence  tendingto  show  hisinsolvency« 
and  the  debtor  must  then  explain  the  evidence  if  possible,  for  he  is  best 
acquainted  with  the  condition  of  his  own  affairs.  {In  re  Oregon  Printing  Co. 
13  B.  R.  503;  s.  c.  11  Pac.  L.  R.  233;  s.  c.  3  Cent.  L.  J.  515.) 

A  debtor  admitting  insolvency  by  his  acts  is  conclusively  presumed  to 
contemplate  insolvency.  {In  re  Waite  &  Crocker,  1  B.  R.  373;  s.  c.  Lowell, 
307.) 

Where  there  is  no  proof  that  the  acts  were  done  in  contemplation  of 
bankruptcy,  the  petition  should  aver  that  the  debtor  was  insolvent  or  in  con- 
templation of  insolvency,  and  this  is  the  only  averment  that  aliould  be  made. 
{In  re  Craft,  1  B.  R.  378;  s.  c.  2  B.  R.  Ill ;  s.  c.  2  Ben.  314;  s.  c.  6  Blatch. 
177 ;  in  re  Haughton,  1  B.  R  460.) 

The  giving  as  security,  of  a  warrant  of  attorney  to  confess  judgment,  on 
^hich  the  creditor  may  enter  judgment  at  any  time,  by  no  means,  of  itself, 
raises  any  presumption  of  insolvency.  {In  re  Diblee  et  al,  2  B.  R  617 ;  s.  c. 
3  Ben.  283.) 

A  voluntary  contribution  received  by  a  debtor  does  not  constitute  a  debt 
due  l)y  him.  (in  re  Oregon  Printing  Co.  13  B.  R.  503 ;  s.  c.  11  Pac.  L.  R.  232 ; 
s.  c.  3  Cent.   L.  J.  515.) 

The  fact  that  the  bonds  of  a  railroad  corporation  are  at  a  mere  nominal 
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valae  does  not  make  the  corporation  insolvent.    (Tucker  y.  OpeUnuas  S  Great 
Western  R  R  Co.  8  B.  R  quarto,  21.) 

Whether  a  debtor  knows  that  he  is  insolvent,  or  purposely  and  willfully 
refuses  to  know  by  shutting  his  eyes  to  the  facts  before  him,  the  result  is  the 
same.  In  one  case,  the  fact  of  knowledge ;  in  the  other,  an  unavoidable  legal 
inference.     (Farrin  v.  Crawford  et  al.  %  B.  R.  602.) 

When  a  party  is  in  fact  insolvent,  but  denies  insolvency  under  oath,  it  will 
be  presumed  that  he  was  ignorant  of  the  legal  definition  of  the  term  insolv> 
ency,  and  that  such  ignorance  led  to  such  denial.  {In  re  S.  T.  Smith,  8  B.  R. 
877;  s  c.  4  Ben.  1 ;  s.  c.  1  L.  T.  B.  147.) 

A  trader  unable  to  paj  his  debts  in  the  ordinary  course  of  business  is  in- 
solvent prima  facie,  and  it  is  incumbent  on  him  to  show  that  he  is  not  so  in 
fact.  The  rule  does  not  apply  with  the  same  strictness  to  farmers,  and  as  to 
them  the  rule  is  reversed.  The  petitioning  creditor  must  take  the  onus  of 
showing  actual  insolvency.     {Miller  v.  Keys,  3  B.  R.  324.) 

It  will  not  do  to  say  that  the  act  of  making  a  transfer  of  property,  or  of 
procuriLg  or  suffering  property  to  be  taken  on  legal  process,  with  the  intent 
named,  is  an  act  of  bankruptcy,  whether  the  debtor  is  or  is  not  otherwise 
shown  to  be  bankrupt  or  insolvent,  or  to  be  contemplating  bankruptcy  or 
Insolvency,  on  the  idea  that  the  act  becomes  ipso  facto  one  in  contemplation  of 
bankruptcy,  because,  it  being  an  act  of  bankruptcy,  and  thus  being  bank- 
ruptcy, the  doing  of  it  must  have  been  in  contemplation  of  bankruptcy.  This 
is  reasoning  in  a  circle,  and  such  a  view  would  not  require  that  the  debtor 
should  even  be  insolvent,  or  contemplate  insolvency,  and  would  virtually 
strike  those  words  out  of  the  section;  for  if  it  were  shown  that  the  debtor 
had  done  the  act  named  with  the  intent  named,  the  fact  that  he  had  done  it 
in  contemplation  of  bankruptcy  would  follow  as  an  inevitpble  legal  conclusion, 
snd  insolvency,  or  the  contemplation  of  it,  would  never  become  an  operative 
prerequisite.  The  debtor  must  be  shown,  aside  from  the  mere  doing  of  the 
ftct  named  with  the  intent  named,  to  have  done  it  when  bankrupt  or  insolv- 
ent, or  in  the  contemplation  of  bankruptcy  or  insolvency.  {In  re  Craft,  1  B. 
R.  378;  8.  c.2Ben.  214.) 

If,  at  the  time  of  committing  the  act  named,  the  debtor,  in  his  own  mind, 
from  a  view  of  the  state  of  things  which  surround  him,  contemplated  that 
he  would  not  be,  and  continue  to  be,  from  that  time  thenceforth,  able  to  pay 
his  debts,  as  such  debts  should  mature  in  the  ordinary  course  of  his  business, 
then  he  contemplated  insolvency ;  and,  if  he  contemplated  insolvency,  that 
puts  the  case  in  precisely  the  same  predicament  as  though  he  was  insolvent. 
A  debtor  has  no  more  right  to  do  the  forbidden  act  when  he  contemplates 
that  in  view  of  the  existing  aspect  of  his  affairs,  he  will  not  be  able  to  pay  his 
debts  in  the  ordinary  course  of  his  business,  than  he  would  have  if  he  were 
actually  insolvent  at  the  time.  {In  re  Diblee  et  al.  2  B.  R.  617;  s.  c.  3  Ben. 
283.) 

Preferences. 

i(f)  In  an  act  of  bankruptcy  under  this  clause,  there  are  the  following  in- 
gredients, to  wit: 

Ist.  The  debtor  must  either  be  insolvent,  or  contemplate  insolvency. 

2d.  He  must  make  a  conveyance  or  transfer  of  money  or  property,  or  he 
must  procure  his  property  to  be  taken  on  legal  process. 

3d.  He  must  do  this  with  intent,  on  his  own  part,  to  give  a  preference  to 
the  creditor;  or  with  the  intent,  on  his  own  part,  to  defeat  or  delay  the 
operation  of  the  act.     {In  re  Diblee  et  al.  2  B.  R.  617  ;  s.  c.  3  Ben.  288.) 
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LiCgal  Pro€e§§. 

An  allegation  which  does  not  set  forth  any  specified  day  on  which  the 
property  was  taken  on  legal  process,  simply  charging  that  the  act  of  bank- 
ruptcy was  committed  on  the  blank  day  of  blank,  1860,  and  in  which  the 
only  other  allegation  of  the  time  of  its  commission  is,  that  it  was  committed 
within  six  months  next  preceding  the  date  of  the  petition,  which  is  not 
dated,  but  which  was  sworn  to  three  days  before  it  was  filed,  is  defective.  {In 
re  Chappel,  4  B.  R.  540.) 

There  is  a  clearly  recognized  distinction  between  procuring  and  suffering. 
The  word  "suffer "is  different  from  the  word  "procure."  *' Suffer"  im- 
plies a  passive  condition,  so  to  speak,  as  to  allow,  to  permit;  not  a  demon- 
strative, active  course,  like  the  word  "  procure."  {la  re  Black  &  Secor,  1  B. 
R.  853;  s.  c.  2  Ben.  196;  s.  c.  1  L.  T.  B.  39;  in  re  Craft,  1  B.  R  378;  s.  0.  % 
Ben.  214  ;  in  re  Sutherland,  1  B.  R.  631 ;  s.  c.  1  Deady,  344;  in  re  Diblee  et  ah 
2  B.  R.  617 ;  s.  c.  3  Ben.  283;  in  re  Haughton,  1  B.  R.  460;  in  re  Heller,  3 
Biss.  153;  in  re  A.  B.  Gallinger,  4  B.  R.  729;  so.  1  Saw.  224;  Trodern*  NaH 
Bank  v.  Campbell,  3  B.  R.  498;  s.  c.  6  B.  R.  353;  s.  c.  2  Biss.  423;  b.  c.  14 
Wall.  87.) 

Mere  honest  inaction,  when  a  creditor  seeks  to  make  a  just  debt  by  law, 
is  not  itself  an  act  of  bankruptcy.  The  debtor's  failure  through  inability  to 
go  into  voluntary  bankruptcy  when  he  was  sued,  is  not  of  itself  an  act  of 
bankruptcy.  {Wright  v.  Filley,  4  B.  R.  611;  s.  c.  1  Dillon,  171;  Love  v. 
Love,  21  Pitts.  L.  J.  101 ;  contra,  in  re  Black  &  Secor,  1 B.  R.  353 ;  s.c.  2  Ben. 
196;  8.  c.  1  L.T.  B.  89;  in  re  Heller,  3  Biss.  153;  in  re  Wells,  3  B.  R.  371; 
s.  c.  2  C.  L.  N.  49 ;  in  re  A.  B.  Gallinger,  4  B.  R.  729 ;  8.  c.  1  Saw.  224 ;  Ban- 
nett  V.  James^  1  N.  Y.  Leg.  Obs.  310.) 

It  is  not  enough  that  the  debtor  is  passive,  and  does  nothing  to  prevent  a 
creditor  from  taking  his  goods  on  execution.  The  words  of  the  act  can  be 
satisfied  with  nothing  short  of  a  positive  agency,  an  active  co-operation.  To 
be  passive  merely  and  to  do  nothing,  is  not  to  procure  an  act  to  be  done.  It  is 
not  to  aid,  co-operate,  or  advise.     {Jone%  v.  Sleeper,  2  N.  Y.  Leg.  Obs.  131.) 

If  the  issuing  of  an  execution  on  a  judgment  confessed  under  a  power  of 
attorney  is  not  done  at  the  request  of  the  debtor,  and  was  not  agreed  upon 
at  the  time  of  the  execution  of  the  power,  it  is  not  an  act  of  procurement. 
{Barnes  v.  BiUington,  1  Wash.  C.  C.  29;  s.  o.  4  Day,  81,  note.) 

An  agreement  by  the  debtor  that  a  default  may  be  taken  against  him  at  a 
time  when  it  could  have  been  entered  according  to  the  usual  course  of  the 
court  without  that  agreement,  is  not  a  procurement  of  the  taking  of  his  prop- 
erty on  legal  process.     (Jones  v.  Sleeper,  2  N.  Y.  Leg.  Obs.  131.) 

If  a  debtor  voluntarily  aids  his  creditor  in  taking  his  property  on  a  writ 
of  attachment,  or  in  perfecting  an  attachment  previously  incomplete,  he  pro- 
cures it  to  be  taken.  {Fisher  v.  Currier,  5  Law  Rep.  217;  s.  c.  1  Penn.  L.  J. 
270.) 

It  is  not  an  act  of  bankruptcy  for  a  debtor  to  suffer  his  property  to  he 
taken  on  legal  process  with  intent  to  give  a  preference,  or  to  defeat  or  delay 
the  operation  of  the  act.  {In  re  Isaac  Scull,  10  B.  R.  165  ;  s.  c.  7  Ben.  370; 
s.  c.  1  A.  L.  T.  [N.  S.]  416.) 

A 

erty  to 

in  re 

R.  729 ;  8.  c.  1  Saw.  224.) 

The  mere  admission  of  service  of  the  summons  does  not  amount  to  a  pro- 
curing of  his  property  to  be  taken  on  legal  process,  where  it  is  only  done  at 
the  instance  of  the  creditor's  attorney,  and  without  any  collusion  or  com- 
plicity between  the  parties.     {In  re  Dwight  B.  King,  10  B.  R.  103.) 
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An  execution  is  the  legal  purpose  of  a  judgment,  its  end  and  fruit.  The 
motive  and  intention  of  a  man  can  only  be  judged  from  the  tendency  of  his 
acts.  A  man  generally  designs  to  do  that  to  which  his  acts  tend.  Every 
ordinary  person  knows  that  a  judgment  is  regularly  followed  by  an  execu- 
tion— ^in  other  words,  that  the  tendency  of  procuring  a  judgment  is  that  the 
execution  shall  follow.  It  is  not  an  absolute  legal  mference  that  a  man  wh» 
procures  a  judgment  to  be  obtained  against  himself  intends  that  an  execution 
shall  follow,  but  a  question  of  fact.  {In  re  Thomas  Woods,  7  B.  R.  126 ;  s. 
c.  29  Leg.  Int.  236;  20  Pitts.  L.  J.  21.) 

The  question  is  whether  the  debtor  willfully  facilitated,  either  directly  or 
indirectly,  the  taking  of  his  property  on  execution,  {In  re  Thomas  Woods, 
7  B.  R.  126;  s.  c.  28  Leg,  Int.  236  ;  s,  c.  20  Pitts.  L.  J.  21.) 

The  confession  of  a  judgment  by  an  insolvent  debtor,  with  the  intent  to 
enable  a  creditor  to  secure  his  debt  by  converting  his  lien  by  attachment  into 
a  lien  by  judgment,  execution,  and  levy,  is  an  act  of  bankruptcy.  {In  re  A. 
B.  Gallinger,  4  B.  R.  729 ;  s.  c.  1  Saw.  224.) 

The  nature  of  the  debtor's  business  and  the  course  of  his  dealings  will  be 
regarded  in  deciding  whether  the  giving  of  a  warrant  to  confess  judgment 
is  an  act  of  bankruptcy.  {In  re  Leeds,  1  B.  R.  521 ;  s.  c.  7  A.  L.  Reg.  693; 
8.  c.  1  L.  T.  B.  78 ;  in  re  Ralph  Johnson,  1  N.  Y.  Leg.  Obs.  166 ;  s.  c.  5  Law 
Rep.  313.) 

Where  the  judgment  is  confessed  under  a  warrant  of  attorney,  it  should 
b«  clearly  established  that  the  warrant  was  given  by  the  proper  authority. 
{Hilton  V.  Telegraph  (ku  1  Oent.  L.  J.  75.) 

Where  the  alleged  act  of  bankruptcy  consists  in  suffering  property  to  be 
taken  on  legal  process,  the  district  court  should  give  the  debtor  a  reasonable 
time  to  contest  the  validity  of  the  judgment  in  the  State  court.  {Wilton  v. 
Telegraph  Co.  1  Cent.  L.  J.  75.) 

Allowing  property  to  be  taken  on  legal  process  issued  upon  a  judgment 
confessed,  imder  a  warrant  of  attorney  given  at  a  time  when  the  debtor  was 
not  insolvent,  is  an  act  of  bankruptcy  when  the  other  elements  of  such  an 
act  coexist.  {In  re  Diblee  et  aL  2  B.  R.  617 ;  s.  c.  8  Ben.  288  ;  contra,  J.  B. 
Wright,  2  B.  R.  490.) 

The  petition  should  aver  that  the  property  was  taken  on  the  day  of  the 
levy,  and  not  on  the  day  of  the  giving  of  the  warrant  of  attorney.  {In  ie 
Diblee  et  aL  2  B.  R.  617;  s.  c.  3  Ben.  283.) 

When  a  State  court  has  permitted  a  judgment  to  be  entered  up.  and  exe- 
cution to  be  issued,  the  district  court  must  presume  that  this  was  done  in  the 
legal  and  proper  way.  It  must  treat  the  record  of  the  State  court  as  being 
in  due  form.-  Irregularities  can  not  be  considered  in  a  collateral  proceeding. 
{In  re  Diblee  et  al  2  B.  R.  617;  s.  o.  3  Ben.  283.) 

The  term  legal  process,  as  used  in  the  bankrupt  act,  is  not  to  be  confined 
to  any  particular  form  of  writ,  execution,  or  attachment.  An  order  of  sale 
to  be  executed  by  a  master  of  chancery  is,  io  a  just  and  proper  sense,  legal 
process;  though  in  a  technical  sense,  writs,  executions,  attachments,  and  the 
like,  running  in  the  name  of  the  people,  and  addressed  to  the  sheriff,  or  like 
oflScer,  are  usually  meant  by  that  term.  The  writ,  mandate,  or  order  of  a 
court  taking  hold  of  the  property,  and  withirawing  it  from  the  possession 
and  control  of  the  debtor,  and  from  the  ordinary  reach  of  creditors  for  the 
payment  of  \ihat  is  due  to  them,  are  each  and  either  of  them  within  the  in- 
tent and  true  meaning  of  the  term  legal  process,  as  employed  in  this  section. 
{Hardy  et  al  v.  Binninger  et  al,  4  B.  R.  262;  s.  c.  7  Blatch.  262.) 

The  fact  that  the  bankrupt  act  makes,  in  broad  terms,  the  procuring  of 
property  to  be  taken  on  legal  process,  with  certain  attendant  circumstances, 
an  dct  of  bankruptcy,  shows  that  the  circumstance  that  the  property  is  taken 
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on  legal  process  issued  out  of  a  State  court  furnishes  no  ground  for  with- 
holding an  adjudication  of  bankruptcy.  On  the  contrary,  in  view  of  the 
well-known  fact  that  the  mass  of  civil  legal  process  is  issued  out  of  the  courts 
of  the  States  all  over  the  United  States,  and  that  the  amount  of  property 
taken  on  civil  legal  process  issued  out  of  the  Federal  courts  is  comparatively 
Tery  small,  it  is  evident  that  Congress  intended  to  say  that  the  taking  of 
property  on  legal  process  issued  out  of  a  State  court  is  an  act  of  bankruptcy, 
when  accompanied  by  the  other  conditions  specified  in  this  section.  {Hardy 
V.  C/ark  et  at.  3  B.  R.  38fi ;  s.  c.  1  L.  T.  B.  161 ;  s.  c.  8  L.  T.  B.  11 :  s.  c.  17 
Pitts.  L.  J.  61 ;  8.  c.  2  C.  L.  N.  121.) 

Procuring  property  to  be  taken  under  an  order  appointing  a  receiver, 
passed  in  an  action  instituted  by  the  attorney-general  of  the  Stat«  for  the  pur- 
pose of  obtaining  a  dissolution  of  the  corporation,  is  procuring  it  to  be  taken 
on  legal  process.  {In  re  Washington  Marine  Ins.  Co.  2  B.  R.  648  ;  s.  c.  2 
Ben.  292;  in  re  Merchants'  Ins.  Co.  6  B.  R.  48;  s.  c.  8  Biss.  162;  a.  c.  2 
L.  T.  B.  243.) 

The  collection  of  a  claim  by  a  receiver  is  not  a  taking  of  the  property  on 
legal  process  in  the  sense  of  the  statute,  for  the  property  was  so  taken  by  the 
Appointment  and  not  the  subsequent  collection.  {In  re  Amsterdam  Fire  Ins. 
Co.. 6  Ben.  368.) 


Intent  to  Prefer. 

An  allegation  of  a  preference  should  give  the  name  of  the  preferred  cred- 
itor.    {In  re  Joseph  S.  Hadley,  12  B.  R.  366.) 

An  allegation  of  a  preference  need  not  charge  that  it  was  in  fraud  of  the 
provisions  of  the  bankrupt  law.     {In  re  Joseph  S.  Hadley,  12  B.  R.  866.) 

The  property  of  an  insolvent  represents,  in  whole  or  in  part,  the  credit 
given  to  him  by  his  creditors,  and  therefore,  in  good  morals,  belongs  to  them 
and  not  to  him.  Strictly  and  truthfully  speaking,  an  insolvent  has  no  prop- 
•erty,  and  therefore  has  no  natural  right  to  dispose  of  the  property  in  his  pos- 
session otherwise  than  with  the  consent  of  the  real  owners— his  creditors. 
{In  re  Silverman,  4  B.  R.  528;  s.  c.  2  Abb.  C.  C.  248;  9.  c.  1  Saw.  410;  Story 
V.  Nowlan^  1  Mont.  850.) 

The  definition  of  a  preference  is  a  payment  or  transfer  to  one  creditor 
which  will  give  him  an  advantage  over  the  others,  or  which  may  possibly  do 
80.     {In  re  Hapgood  etal,  7  A.  L.  Rev.  664;  Miller  v.  Keyn,  3  B.  R.  224.) 

If  a  debtor  effects  a  compromise  with  a  portion  of  his  creditors,  of  such 
«  character  that  when  they  are  paid,  he  is  left  undoubtedly  and  abundantly 
solvent,  such  pavment  is  not  an  act  of  bankruptcy.  {In  re  Hapgood  et  ah  7 
A.  L.  Rev.  664.)* 

A  mortgage  by  a  railroad  company  of  all  its  property,  to  secure  all  its 
creditors  equally  out  of  its  earnings,  or  to  pay  such  as  refuse  the  security 
their  ratable  proportion  of  the  proceeds,  is  not  an  act  of  bankruptcy.  {In  re 
Union  Pacific  Railroad  Co.  10  B.  R.  178;  s.  c.  8  A.  L.  Rev.  779;  s.  c.  6  C.  L. 
N.  855  ;  s.  c.  81  Leg.  Int.  261.) 

A  mortgage  given  in  lieu  of  a  mechanic's  lien  claim  is  not  a .  preference, 
for  the  creditor  gains  no  advantage.  {In  re  Christopher  Weaver,  9  B.  R  132.) 

The  intent  is  an  element  of  the  objectionable  transaction  according  to  the 
letter  of  the  law,  and  though  a  person  is  presumed  to  intend  the  natural  re- 
sults of  his  acts,  the  intent  is  essential,  and  must  be  shown  by  his  acts  and 
the  circumstances.     {Miller  v.  KeySy  3  B.  R.  224.) 

This  intent  must  be  an  intent  on  the  part  of  the  debtor ;  and,  unless  the 
•debtor  at  the  time  knew  that  he  was  insolvent,  or  contemplated  insolvency, 
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he  could  have  no  intent  to  give  a  preference  to  one  creditor  over  another.  If 
a  person,  while  paying  one  creditor,  honestly  supposes  that  he  is  able  to  pay 
every  creditor,  there  can  be  no  intent  to  give  a  preference.  (In  re  Diblee  et 
al.  2  B.  R.  617;  B.  c.  3  Ben.  288.) 

Where  the  probable  consequence  of  an  act  is  to  give  a  preference,  the 
debtor  will  be  conclusively  presumed  to  have  intended  to  give  such  prefer- 
ence. (In  re  Drummond,  1  B.  R.  231 ;  s.  c.  1  L.  T.  B.  7 ;  in  re  Black  &  Secor, 
1  B.  R.  358;  s.  c.  2  Ben.  196;  s.  c.  1  L.  T.  B.  39;  in  re  Sutherland,  1  B.  R. 
531 ;  B.  c.  1  Deady,  344 ;  in  re  Diblee  et  al  2  B.  R.  617 ;  8.  c.  3  Ben.  283 ;  in 
re  Wells,  8  B.  R.  871 ;  a.  c.  2  C.  L.  N.  49 ;  Cutran  v.  Hunger,  6  B.  R.  83  ; 
Jones  V.  Sleeper,  2  N.  Y.  Leg.  Obs.  131.) 

When  a  debtor  is  insolvent,  and  knows  it,  any  payments  then  made  by 
him  to  any  creditor  in  full,  are  with  the  intent  to  prefer.  The  giving  of  a 
preference  is  a  necessary  consequence  of  the  payment  by  an  insolvent  debtor 
of  one  of  his  creditors.  The  creditor  is  preferred  because  he  has  received 
his  debt,  and  the  other  creditors  have  not.  The  debtor  being  insolvent  has 
not  the  means  to  pay  them,  and  by  paying  one  in  full  has  defrauded  the 
others  of  their  just  proportion  of  his  estate.  Other  motives  may  have  actu-  < 
ated  the  debtor,  but  that  makes  the  payment  none  the  less  a  preference.  In- 
deed, he  may  expect  to  become  able  in  time  to  pay  all  his  creditors  in  full, 
and  may  intend  to  do  so  as  soon  as  he  can ;  but  this  does  not  affect  the 
question.  The  creditor  whose  debt  is  paid  is  nevertheless  preferred.  He 
has  his  money,  but  they  must  depend  upon  the  often  double  uncertainty 
whether  their  debtor  will  in  time  become  both  able  and  willing  to  pay  their 
debts  in  ftill.  {Farrin  v.  Cratrford  et  al.  2  B.  R.  602 ;  in  re  Silverman,  4  B. 
R.  523  ;  8.  c.  2  Abb.  C.  C.  243 ;  s.  c.  1  Saw.  410.) 

If  a  debtor  is  insolvent  at  the  time  of  making  a  payment,  he  is  presumed 
to  know  it  until  the  contrary  appears.  {In  re  Silverman,  4  B.  R.  523 ;  s.  c.  2 
Abb.  C.  C.  243;  s.  c.  1  Saw.  410;  in  re  Samuel  A.  House,  1  N.  Y.  Leg.  Obs. 
848.) 

The  law  will  not  presume  an  intent  to .  prefer  when  the  debtor  is  not 
aware  of  his  insolvency,  but  it  is  incumbent  on  him  to  show  it  {In.  re 
Oregon  Printing  Co.  13  B.  R.  508;  s.  c.  11  Pac,  L.  R.  233;  8.  c.  3  Cent.  L.  J. 
5)5.) 

No  particular  or  specific  evidence  of  an  intent  to  prefer  is  necessary  when 
a  payment  is  made  by  an  insolvent  debtor,  for  the  act  itself  is  sufiicient  evi- 
dence of  the  intent.  {In  re  Oregon  Printing  Co.  13  B.  R.  503 ;  s.  c.  11  Pac. 
1,.  R.  232;  8.  c.  3  Cent.  L.  J.  515.) 

A  payment  by  an  insolvent  debtor  is  an  act  of  bankruptcy,  although  it  is 
made  in  the  usual  course  of  business.  {In  re  Oregon  Pnnting  Co.  13  B.  R. 
503;  8.  c.  11  Pac.  L.  R.  233;  s.  c.  3  Cent.  L.  J.  515.) 

Where  the  defense  is  that  the  securities  belonged  to  the  creditor  on  ac- 
count of  an  alleged  fraud,  the  burden  of  proof  is  on  the  debtor  to  establish 
the  fraud  and  the  identity  of  the  securities  by  a  fair  preponderance  of  evi- 
dence.    {Payne  v.  Solomon^  14  B.  R.  162.) 

If  a  debtor  purchases  gold  certificates  by  means  of  an  overdraft  on  a 
bank,  under  an  agreement  that  the  proceeds  of  all  overdrafts  of  his  shall  be 
the  property  of  the  bank,  or  with  the  preconceived  idea  of  never  paying 
back  the  money  obtained  by  the  overdraft,  but  of  defrauding  the  bank,  a 
transfer  of  the  certificates  to  the  bank  is  not  an  act  of  bankruptcy.  {Payne 
v.  Solomon,  14  B.  R.  162.) 

There  is  a  distinction  between  an  agreement  that  securities  purchased 
with  the  proceeds  of  an  overdraft  shall  all  the  time  be  considered  the  prop- 
erty of  the  bank,  and  an  agreement  to  turn  over  the  title  as  a  futui^  act» 
{Payne  v.  Solomon,  J4  B.  R.  162.) 
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If  a  bank  merely  certifies  the  check  of  a  debtor  in  advance,  relying  on  bis 
promise  to  make  his  account  good  during  the  day,  such  an  overdraft,  in  the 
absence  of  fraud,  creates  simply  the  relation  of  debtor  and  creditor,  and  the 
payment  of  such  a  debt  after  insolvency  occurs,  is  an  act  of  bankruptcy. 
(Payne  v.  Solomon,  14  B.  R.  162.) 

A  mere  agreement  by  a  debtor  that,  in  a  certain  event,  he  will  delirer  to 
the  bank  such  securities  as  he  may  purchase  with  the  proceeds  of  overdrafts, 
will  not  vest  a  title  to  the  securities  in  the  bank,  so  that  a  transfer  of  them 
will  not  be  a  preference.     {Payne  v.  SolamoJij  14  B.  R.  162.) 

A  mortgage  of  the  whole  stock  in  trade  to  a  pre-existing  creditor  is  prima 
Jaci^  a  preference.    It  is  very  strong  evidence,  because  it  is  out  of  the  ordi- 
nary course  of  business,  and  is  of  itself  enough,  if  duly  recorded,  to  destroy 
the  credit  of  any  trader;  and,  therefore,  would  not  be  resorted  to  by  any  one 
who  had  readier  means  of  paying  the  debt.     {In  re  Waite  et  al.  Lowell,  407.) 

If  a  dissolution  is  a  mere  cover  to  conceal  either  actual  or  legal  fraud,  or 
with  intent  to  give  a  preference  to  a  separate  creditor  over  those  of  the  part- 
nership, or  to  bring  him  on  an  equality  with  them  in  the  distribution  of  the 
assets  of  the  firm,  there  is  such  a  fraud  on  the  partnership  creditors  as  will 
make  it  an  act  of  bankruptcy.    {In  re  J.  A.  &  H.  W.  Shouse,  Crabbe,  482.) 

If  an  insolvent  firm  is  dissolved,  and  all  its  assets  transferred  to  one  part- 
ner, who  immediately  executes  a  mortgage  to  secure  a  separate  debt,  the  act 
is  voidable  oy  the  joint  creditors,  and  they  may  rely  on  the  mortgage,  or  on 
the  dissolution  of  the  firm,  or  on  both,  for  the  dissolution  itself  works  a 
preference  to  the  separate  creditors.  {In  re  Waite  et  al.  Lowell,  407 ;  in  re 
J.  A.  &  H.  W.  Shouse,  Crabbe,  482.) 

An  unexecuted  agreement  by  a  company  to  transfer  certificates  of  its  stock 
is  not  an  act  for  which  it  can  be  forced  into  bankruptcy.  ( Winter  v.  i?.  S.  Co. 
7  B.  R.  289 ;  s.  c.  2  Dillon,  487.) 

A  conveyance  attempted  to  be  made  by  an  instrument  void  for  want  of  a 
stamp  is  not  an  act  of  bankruptcy.  {In  re  Dunham  &  Co.  2  B.  R.  17;  s.  c. 
2  Ben.  488;  s.  c.  1  L.  T.  B.  89.) 

The  intent  of  a  debtor  to  prefer,  coupled  with  an  attempt  to  do  it,  is  an 
act  of  bankruptcy,  although  the  instrument  is  so  defective  as  to  be  void. 
{In  re  S.  Mendelsohn,  12  B.  R.  533 ;  s.  c.  9  Pac.  L.  R.  193.) 

The  giving  of  a  mortgage  during  solvency  to  secure  an  existing  bona  Jide 
debt  is  not  an  act  of  bankruptcy,  although  made  with  the  intent  to  prefer  the 
mortgage  creditor.  {In  re  Dunham  &  Co.  2  B.  R.  17 ;  s.  c.  2  Ben.  488;  s.  c. 
1  L.  T.  B.  89.) 

The  return  of  unearned  premiums  upon  the  cancellation  of  the  policy 
does  not  constitute  an  act  of  bankruptcy  where  the  parties  believe  they  have 
the  legal  right  to  receive  and  pay  these  sums.  {Knicherbocker  Ins.  Co,  v. 
Comstocky  9  B.  R.  484;  s.  c.  6  C.  L.  N.  142.) 

Where  a  payment,  which  is  alleged  to  have  been  a  preference,  was  made 
by  an  officer  of  the  corporation,  evidence  must  be  given  to  show  that  it  was 
the  act  of  the  corporation.  {Knickerbocker  Ins.  Co.  v.  Comstocky  9  B.  R.  484 ; 
8.  0.  6  C.  L.  N.  142.) 

Though  insolvency  in  fact  exists,  yet  if  the  debtor  honestly  believes  he 
shall  be  able  to  go  on  in  his  business,  and,  with  such  belief  pays  a  just  debt, 
without  a  design  to  give  a  preference,  such  payment  is  not  fraudulent,  though 
bankruptcy  should  afterwards  ensue.  And,  on  the  other  hand,  if  the  debtor, 
being  insolvent,  and  knowing  his  situation,  and  expecting  to  stop  payment, 
shall  then  make  a  payment,  or  give  a  security  to  a  creditor  for  a  just  debt, 
with  a  view  to  give  nim  a  preference  over  the  general  creditors,  such  payment 
or  giving  security  is  fraudulent  as  against  the  creditors.    It  rests  upon  the  in- 
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tent  with  which  the  act  was  done ;  and  the  intent  is  to  be  proved  as  a  fact, 
either  by  direct  evidence,  or  as  the  necessary  and  certain  consequence  of  other 
facts  clearly  proved.  {Morgan,  Boot  dh  Co,  v.  Mastick^  2  B.  R.  521 ;  Doan  v. 
Compton  dt  Doan^  2  B.  R.  607.) 

An  insolvent  debtor  has  the  right  to  pay  out  money  or  make  changes  in 
his  property  before  an  actual  adjudication  of  bankruptcy,  if  he  does  it  in  good 
faith,  without  injury  to  the  right  of  his  creditors,  and  especially  when  he  saves 
property  and  increases  the  assets.  A  payment  of  rent  may  be  made  to  pre- 
vent a  forfeiture  of  the  lease.  (Smith  v.  Teutonia  Ins,  Co.  4  C.  L.  N.  130 ; 
contra,  in  re  Merchants^  Ins.  Co.  6  B.  R.  43 ;  s.  c.  8  BLss.  162 ;  s.  c.  3  L.  T.  B. 
243.) 

Agents  may  retain  the  money  in  their  hands  for  the  payment  of  their  sal- 
aries. A  check  drawn  by  the  secretary  for  his  own  monthly  salary,  and  that 
of  the  clerks  in  the  office,  upon  the  bank  where  the  company  account  is  kept, 
he  being  the  only  person  who  can  sign  checks,  is  not  an  act  of  bankruptcy 
when  it  is  drawn  without  the  sanction  or  approval  of  the  officers.  {Smith  v. 
Teutonia  Ins,  Co.  4  C.  L.  N.  130.) 

A  mortgage  of  partnership  property  made  by  one  partner  to  his  copartner 
is  not  an  act  of  bankruptcy  as  against  the  firm  creditors,  for  the  property  is 
not  put  out  of  the  firm.     (In  re  Kenyon  &  Fen  ton,  6  B.  R.  238.) 

A  preference  to  an  employee  is  an  act  of  bankruptcy.  The  law  gives  to 
an  employee  a  priority  to  the  amount  of  fifty  dollars,  but  this  must  be  secured, 
if  at  all,  by  and  through  the  proceedings  in  bankruptcy,  and  not  outside  of 
them,  or  independent  of  and  in  spite  of  this  act.  (In  re  Kenyon  &  Fenton,  6 
B.  R.  238.) 

The  return  of  a  piano  bought  to  fill  a  special  order,  and  reAised  by  the 
party  for  whom  it  was  designed  on  its  arrival,  is  not  a  preference.  (Doan  v. 
Compton  &  Doan,  2  B.  R.  607.) 

The  fact  that  the  debt  is  a  fiduciary  debt  is  of  no  consequence.  The 
debtor  has  no  more  right  to  pay  it  than  any  other  debt.  There  is  no  distinc- 
tion between  giving  a  preference  when  the  creditor  asks  for  it,  and  giving  a 
preference  when  the  creditor  does  not  ask  for  it.  (In  re  Diblee  et  at,  2  B.  R. 
617;  8.  c.  8  Ben.  283;  in  re  Batchelder,  3  B.  R.  150;  s.  c.  Lowell,  373.) 

Neither  a  sale  which  contemplates  a  higher  degree  of  solvency,  nor  a  sale 
from  inability  to  resist,  constitutes  an  act  of  bankruptcy,  when  no  preference 
is  given  nor  creditors  delayed  in  the  prosecution  of  their  claims.  {Rankin 
&  Pullan  V.  Florida,  Atlantic  dh  Q,  C,  Railway  Company,  1  B.  R.  647 ;  s.  c. 

1  L.  T.  B.  85.) 

Evidence  that  an  assignment  of  a  bill  of  lading  was  made  in  trust  for  all 
the  creditors  is  admissible,  for  the  act  is  of  an  uncertain  and  doubtful 
character.     (In  re  Potts  «fc  Garwood,  Crabbe,  469.) 

If  there  is  a  preference,  it  is  an  act  of  bankruptcy,  no  matter  how 
small  the  amount  or  meritorious  the  creditor.  (In  re  J.  A.  &  H.  W.  Shouse, 
Crabbe,  482.) 

A  security  given  at  the  time  of  receiving  a  loan  is  not  a  preference.  (In 
re  J.  A.  &  H.  W.  Shouse,  Crabbe,  482.) 

A  preference  is  an  act  of  bankruptcy,  although  it  is  given  under  pressure. 
{Gassett  v.  Morse,  21  Vt.  627;  in  re  Heni7  Brenneman,  f^rabbe,  456;  Arnold 
V.  Maynard,  2  Story,  849.) 

A  preference  is  an  act  of  bankruptcy,  although  it  is  given  in  pursuance 
of  a  promise  made  at  the  time  of  contracting  the  debt.     (Arnold  v.  Maynard^ 

2  Story,  349.) 

The  knowledge  or  motive  of  the  preferred  creditor  is  immaterial  in  an 
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involuntary  proceeding.      (In  re  Oregon  Printing  Co.  13  B.  R  503;    b.  C- 
11  Pac.  L.  R.  283;  s.  c.  3  Cent.  L.  J.  515.) 

Intent  to  Defeat  the  Operation  of  the  Bankrupt  Act. 

(h)  The  question  of  intent  is  a  question  of  fact.  The  innocence  or 
guilt  of  the  act  depends  upon  the  min.d  of  him  who  did  it,  and  is  not  a 
fraud  within  the  meaning  of  the  bankrupt  act,  unless  it  was  meant  to  be 
so.  (Perry  v.  Langley,  1  B.  R.  559 ;  s.  c.  2  B.  R.  696 ;  s.  c.  1  L.  T.  B.  34; 
8.  c.  7  A.  L.  Reg.  429;  s.  c.  8  A.  L.  Reg.  427;  Wells  et  al.  1  B.  R.  171; 
8.  0.  1  L.  T.  B.  20;  s.  c.  7  A.  L.  Reg.  163.) 

Every  person  of  a  sound  mind  is  presumed  to  intend  the  necessary  nat- 
ural or  legal  consequences  of  his  deliberate  act.  This  legal  presumption 
may  be  either  conclusive  or  disputable,  depending  upon  the  nature  of  the 
act  and  the  character  of  the  intention.  And  when,  by  law,  the  consequences 
must  necessarily  follow  the  act  done,  the  presumption  is  ordinarily  conclusive, 
and  can  not  be  rebutted  by  any  evidence  of  a  want  of  such  intention.  In 
such  a  case,  the  oath  of  the  defendant  is  not  sufficient  to  destroy  such  legal 
presumption,  even  in  a  suit  which  is  brought  to  a  hearing  upon  bill  and 
answer  without  the  filing  of  any  replication.  When  the  result  which  neces- 
sarily and  inevitably  follows  an  act  is  to  defeat  the  operation  of  the  bank- 
rupt act,  the  law  conclusively  presumes  that  the  party  intended  to  accomplish 
that  result,  and  his  denial  of  such  an  intent  is  of  no  consequence.  (Jn  re 
8.  T.  Smith,  3  B.  R.  877 ;  s.  c.  4  Ben.  1 ;  8.  c.  1  L.  T.  B.  147 ;  ffardy  v. 
Clark  et  al  3  B.  R.  885;  s.  c.  3  L.  T.  B.  11;  s.  c.  1  L.  T.  B.  151;  s.  c  17 
Pitts.  L.  J.  61 ;  8.  0.  2  C.  L.  N.  121.) 

The  motives  of  the  debtor  in  committing  the  act  are  immaterial.  It  is  no 
defense  that  other  considerations  were  the  moving  cause.  Motive  should  not 
be  confounded  with  intent.  When  he  intends  to  do  the  thing  which  neces- 
sarily hinders  and  defeats  the  act,  he,  in  judgment  of  law,  knows  when  be 
does  it  that  it  will  have  that  effect.  Knowing  the  effect,  he  must  intend  to 
produce  it  when  he  voluntary  chooses  to  do  the  act.  Whatever  his  motive 
is,  he  acts  voluntarily  in  choosing,  and  therefore  in  intending,  all  the  lec^uL 
results  which  flow  from  his  action  in  the  matter.  (Hardy  et  al,  v.  Binninger 
et  al  4  B.  R.  262 ;  8.  c.  7  Blatch.  263.) 

An  assignment  for  the  equal  benefit  of  all  creditors  is  in  contraventioD  of 
tlie  spirit  and  policy  of  the  bankrupt  act,  even  when  made  in  good  faith. 
The  intention  of  the  act  clearly  is,  that  when  a  failing  debtor  is  conscious  of 
his  inability  to  prosecute  his  business,  and  pay  his  debts,  he  should  at  once 
subject  his  property  to  such  a  disposition  as  the  bankrupt  act  has  provided 
for.  The  property  then  becomes  a  sacred  trust  for  the  oenefit  of  creditors, 
who  have  a  right  to  insist  that  it  shall  be  administered,  not  according  to  the 
wish  or  preference  of  the  insolvent,  or  in  accordance  with  the  insolvent  laws 
of  a  State,  but  according  to  the  provisions  of  the  national  bankrupt  act. 
Practically  an  assignment  defeats  or  delays  the  operation  of  the  act.  It  de- 
prives creditors  of  a  legal  right  under  the  statute,  and  is  clearly  in  contra- 
vention of  its  spirit  and  its  letter.  It  commits  the  disposition  and  the  dis- 
tribution of  the  property  to  an  assignee  selected  by  the  debtor,  and  deprives 
his  creditors  of  the  right  given  them  by  the  bankrupt  act  to  choose  an  a*»- 
signee  for  that  purpose;  it  takes  from  the  courts  of  bankruptcy  the  legal 
supervision  and  control — the  legal  and  equitable  jurisdiction— which  they, 
under  the  act,  are  to  exercise  in  respect  to  such  property,  and  the  hostile 
claims  and  adverse  interests  of  the  creditors,  and  the  marshaling  of  the 
debtor^s  assets,  as  well  as  in  respect  to  his  conduct,  property,  and  person; 
and  it  also  defeats  its  operation  in  many  other  respects,  by  preventing  the 
property  assigned  from  l^eing  brought  within  the  operation  and  protection  of 
numerous  minor  provisions  of  the  act,  and  within  the  protection  of  other 
provisions  of  great  importance,  the  infraction  of  which  is  punished  as  a 
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heinoas  crime.  Such  an  assignment  necessarily  and  absolutely  defeats  the 
operation  of  the  bankrupt  act.  The  provisions  of  the  statute  fully  author- 
ize, if  thev  do  not  absolutely  require,  this  construction.  (Perry  v.  Langley, 
1  B.  R.  559;  8.  c.  1  L.  T.  B.  34 ;  s.  c.  7  A.  L.  Reg.  429;  in  re  S.  T.  Smith,  3 
B.  R.  377 ;  8.  c.  4  Ben.  1  ;  s.  c.  1  L.  T.  B.  147 ;  Anon.  3  B.  R.  78 ;  Spieer  et 
al.  y.  Ward  et  al.  3  B.  R  513;  Curran  v.  Manger,  6  B.  R.  33;  in  re  Gold- 
schmidt,  3  B.  R.  165 ;  s.  c.  3  Ben,  379 ;  in  re  Pierce  &  Holbrook,  3  B.  R. 
258;  8.  a  16  Pitts.  L.  J.  204;  in  re  Randall  &  Sunderiand,  3  B.  R.  18;  B.  c. 
1  Deady,  557 ;  s.  c.  2  L.  T.  B.  69;  in  re  Wells  et  al.  1  B.  R.  171 ;  8.  c.  1  L.  T. 

B.  20;  8.  c.  7  A.  L.  Reg.  163 ;  in  re  Burt,  1  Dillon,  439 ;  in  re  Henry  Brenne- 
man,  Crabbe,  456;    Gldhe  Im.  Co,  v.  Cleaveland  Ins.  Co.  14  B.  R.  811 ;  s.  o.  8 

C.  L.  N.  258;  contra.  Perry  v.  Lungley,  2  B.  R.  596 ;  8.  c.  8  A.  L.  Reg  427; 
-171  re  Kintzing,  3  B.  R.  217;  Smith  v.  Teutonia  Im.  Co.  4  C.  L.  N.  130;  in 
re  Charies  J.  Marter,  12  B.  R.  185.) 

When  an  insolvent  debtor  has  given  preferences,  by  means  of  chattel 
mortgages,  and  then  subsequently  made  an  assignment,  the  preferences  can 
not  be  set  aside,  unless  the  creditors  can  proceed  in  bankruptcy,  and  have 
the  assignment  declared  void.  (Jn  re  8.  T.  Smith,  3  B.  R.  377 ;  s.  c.  4  Ben. 
1 ;  8.  c.  1  L.  T.  B.  147.) 

A  moi-tgage  which  stipulates  for  the  payment  of  all  the  debts  of  the 
mortgagor  ut  the  end  of  six  months,  and  secures  to  the  debtor  the  right, 
with  the  consent  of  a  party  selected  by  himself,  to  continue  his  business,  in- 
cluding the  purchase  of  more  goods,  until  a  breach  of  the  condition  of  the 
mortgage,  sets  creditors  at  defiance  for  six  months,  and  necessarily  delays  and 
defeats  the  operation  of  the  bankrupt  act.  if  the  debtor  can  do  this  legally 
for  six  months,  it  is  difficult  to  see  how,  in  principle,  he  jcan  be  restrained 
from  securing  like  immunity  for  six  years  by  the  same  method.  (In  re 
Chamberiain  et  al  3  B.  R.  710;  in  re  L.  J.  Doyle,  3  B.  R.-640.) 

The  requirements  of  the  bankrupt  act  are  plain.  When  a  merchant  or 
trader  is  insolvent — that  is,  unable  to  pay  his  debts  as  they  mature  in  the 
ordinary  course  of  business,  it  is  his  duty  to  go  at  once  into  a  court  of  bank- 
rupt<;y,  under  the  protection  of  the  law,  and  submit  his  property  to  that 
court  for  adjudication  and  distribution ;  and  a  mode  is  provided  by  the  act 
for  bringing  in  his  copartner  who  will  not  come  in  voluntarily.  An  insolv- 
ent firm  that  allows  its  property  to  be  taken  by  a  receiver,  under  an  order 
of  a  State  court,  thereby  commits  an  act  that  necessarily  delays  and  defeats 
the  operation  of  the  bankrupt  act.  In  the  first  place,  it  absolutely  defeats 
the  operation  of  the  bankrupt  act  by  withdrawing  the  property  from  any  ad- 
ministration under  it.  Whether  some  other  administration,  either  through 
a  receiver  or  a  voluntary  assignee  is  wiser  and  better  or  not;  whether  the 
end  will  be  the  same  if  those  modes  are  carried  into  honest  and  faithful  exe- 
cution or  not — the  operation  of  the  bankrupt  act  is  equally  defeated.  For 
the  statnte  does  not  say  with  intent  to  defeat  or  prevent  the  result  which  the 
bankrupt  law  is  intended  ultimately  to  accomplish,  viz. :  the  appropriation 
of  the  property  to  the  payment  of  the  debts ;  but  it  does  say  with  intent  to 
defeat  or  delay  the  operation  of  the  act;  and  withdrawing  the  property  from 
the  reach  of  the  law,  and  the  means  which  it  provides  to  secure  the  intended 
result,  does  eflectually,  in  respect  to  that  property,  defeat  the  operation  of 
the  act.  llie  design  and  purpose  of  the  bankrupt  act  are  that  the  property 
of  insolvents  shall  be  secured  to  the  creditors  in  the  very  mode  pointed  out 
thereby,  with  nil  the  facilities  for  its  appropriation,  all  the  security  for  its 
administration,  all  the  safeguards  against  fraud,  all  its  protection  against  de- 
yices  to  establish  false  claims,  fictitious  debts,  and  illegal  or  inequitable  pref- 
erences which  that  act  provides,  and  in  the  summary  manner  in  which  the 
proceedings  may  be  conducted.  It  is  not,  therefore,  for  the  debtors,  or  for 
the  debtors  and  some  of  the  creditors,  to  say  that  they  can  devise  a  better  or 
.safer,  or  more  economical  mode  of  reaching  the  same  final  result.    If  it  were 
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true,  it  would  be  only  saying  that  they  will  resort  to  an  expedient  to  defeat 
the  bankrupt  law,  and  tbat  their  reason  therefor  is  because  they  think  their 
plan  is  wiser  and  better  than  that  which  Congress  has  devised.  In  the  secend 
place,  such  taking  of  the  property  by  a  receiver  delays  the  operation  of  the 
act,  for  it  can  not  reach  the  property  at  all,  as  to  the  partnership  debts;  and 
as  to  individual  creditors,  if  it  should  turn  out  that  there  is  anything  for 
them,  they  must  wait  the  termination  of  the  entire  proceedings  "under  the 
receivership  before  the  assignee  appointed  for  them  can  reach  it.  A  proceed- 
ing which  must  pass  through  all  the  ordinary  forms  of  litigation,  and  which 
is  susceptible  of  almost  indefinite  protraction  through  orders,  appeals,  rehear- 
ings,  <&c.,  is  substituted  for  the  summary  proceedings  which  the  act  provides. 
{Hardy  v.  Clarh  et  al.  3  B.  R.  386 ;  s.  c.  1  L.  T,  B.  151 ;  s,  c.  3  L.  T.  B.  11  ; 
8.  c.  17  Pitts.  L.  J,  61 ;  s.  c.  2  C.  L.  N.  121 ;  Hardy  v.  Binninger  et  al.  4  R 
R.  262;  8.  c.  7  Blatch.  262.) 

It  has  always  been  the  law  and  practice,  under  the  insolvent  statute  of 
Massachusetts,  to  consider  all  partial  settlements  by  insolvents  as,  in  them- 
selyes,  acts  of  bankruptcy ;  and  it  is  well  understood  that,  if  a  single  creditor 
stands  out,  no  arrangement  can  be  made  except  through  the  bankrupt  court. 
{In  re  Williams  &  Co.  8  B.  R.  286;  s.  c.  Lowell,  406  ;  s.  c.  2  L.  T.  B.  100; 
in  re  Pierce  &  Holbrook,  3  B.  R.  258  ;  s.  c.  16  Pitts.  L.  J.  204.) 

ft 

The  onus  probandi  rests  upon  the  debtor  when  there  have  been  secret 
preferences  in  a  composition.  It  is  never  necessary  to  prove  affirmatively 
that  a  man  has  not  assented  to  that  which  is  to  his  disadvantage.  The  pre- 
sumption of  law  is  that  he  has  not.     {Curran  y.  Manger,  6  B.  R.  33.) 

The  sale  of  goods  by  an  insolvent  debtor  from  his  store  to  customers  in 
the  ordinary  course  of  trade,  at  a  time  when  he  is  endeavoring  to  compromise 
with  his  creditors,  does  not  raise  a  presumption  of  an  intent  to  defeat  the 
operation  of  the  bankrupt  act.  His  eflforta  to  settle  with  his  creditors  without 
going  through  bankruptcy  in  court,  are  entirely  legitimate,  and  not  prohibited 
by  any  provision  of  the  bankrupt  act ;  and  continuing  to  sell  goods  in  the 
usual  way  of  trade  pending  such  negotiations,  is  entirely  proper  and  justifi- 
able, and  what  he  ought  to  do  so  long  as  his  intentions  are  not  fraudulent. 
{In  re  Munger  &  Champlin,  4  B.  R  295  ) 

If  a  solyent  partner  takes  all  the  assets  on  the  dissolution  of  the  firm,  for 
the  purpose  of  selling  them  with  the  consent  of  the  creditors,  a  sale  so  made 
is  not  an  act  of  bankruptcy.     (I?i  re  Christopher  Weaver,  9  B.  R.  132.) 

The  rights  of  stockholders  are  always  subordinate  to  the  rights  of  cred- 
itors, and  it  is  difficult  to  see  how  the  issue  at  ptu*  of  the  stock  of  the  com- 
pany, not  before  issued,  in  payment  of  the  bona  fide  debt  of  the  company^ 
can  operate  to  the  prejudice  of  creditors,  or  work  a  fraud  upon  them.  If, 
however,  the  stock  is  owned  by  the  company  as  paid  up  stock,  it  might  be 
regarded  as  ordinary  property,  and  if  disposed  of  by  the  authorized  act  of 
the  corporation  to  creditors,  under  circumstances  to  give  them  an  illegal  pref- 
erence, no  reason  is  perceived  why  it  would  not  be  an  act  for  which  the  cor- 
poration could  be  proceeded  aj^ainst  under  the  bankrupt  law.  ( Winter  v. 
H,  H,  Co.  7  B.  R.  289;  s.  c.  2  Dillon,  487.) 

Allowing  property  to  be  taken  on  an  execution  issued  upon  a  fictitious 
and  fraudulent  judgment  is  an  act  of  bankruptcy,  since  it  delays  and  defeats 
the  operation  of  the  bankrupt  act.  {In  re  Schick,  1  B.  R.  177;  s.  c.  2  Ben. 
5  ;  8.  0.  1  L.  T.  B.  28.) 

It  is  immaterial  whetlier  the  debtor  had  in  contemplation  the  provisions 
of  the  bankrupt  act  or  not.  {Foster  v.  Hockley  &  Sons,  2  B.  R.  406 ;  s.  c.  a 
L.  T.  B.  8 ;  s.  c.  1  C.  L.  N.  137 ;  Haughey  v.  Albin,  2  B.  R.  399 ;  2  Bond,  244  ; 
s.  c.  2  L.  T.  B.  47 ;  contra^  in  re  Drummond,  1  B.  R,  231 ;  s.  c,  1  L.  T.  B.  7.) 
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Commercial  Paper. 

(j)  The  commercial  definition  of  a  trader  is  one  who  makes  it  his  business 
to  buy  and  sell  merchandise  or  other  things  ordinarily  the  subject  of  traffic 
and  commerce.  (In  re  Cowles,  1  B.  R.  280 ;  s.  c.  1  W.  J.  367 ;  Love  v.  Love^ 
21  Pitts.  L.  J.  101.) 

Tn  order  to  be  a  trader,  the  person  must  buy  as  well  as  sell.  (RaU  v. 
Co^'ley,  3  N.  Y.  Leg.  Obs.  282 ;  in  re  Chandler,  4  B.  R.  213 ;  s.  c.  Lowell,  478 ; 
8.  c.  2  L.  T.  B.  170.) 

If  he  merely  makes  up  the  product  of  his  own  land,  he  is  not  a  trader. 
(In  re  Chandler,  4  B.  R.  213;  s.  c.  Lowell,  478  ;  s.  c.  2  L.  T.  B.  170;  in  re 
Samuel  King,  1  N.  Y.  Leg.  Obs.  276.) 

The  keeper  of  a  livery  stable  is  not  a  trader.  (Hall  v.  Cooley^  8  N.  Y.  Leg. 
Obs.  282.) 

A  sale  of  surplus  commodities  not  purchased  with  a  view  to  sale  is  not 
such  a  dealing  as  will  render  the  party  a  trader.  (RaU  v.  Gooley^  3  N  .Y.  Leg. 
Obs.  282.) 

The  occasional  sale  by  the  keeper  of  a  livery  stable  of  horses  and  carriages 
that  have  become  unfit  for  use,  is  but  a  necessary  incident  to  tlie  main  busi- 
ness of  letting  for  hire,  and  does  not  render  Mm  a  trader.  (HaU  y.  Cooley^  3 
N.  Y.  Leg.  Obs.  282.) 

The  keeper  of  a  livery  stable,  who  only  sells  horses  occasionally,  without 
holding  himself  out  as  a  dealer  in  hoi^es,  is  not  a  trader,  for  this  is  only  aux- 
iliary to  his  main  business.     (Hall  v.  Cooky ^  8  N.  Y.  Leg.  Obs.  282. ) 

A  manufacturer  and  vendor  of  sleighs,  carriages  and  other  vehicles,  is  a 
trader.  (In  re  Rufus  Hoyt,  1  N.  Y.  Leg.  Obs.  132;  Wakeman  v.  Royt^  5  Law 
Rep.  309.) 

A  person  who  carries  on  the  business  of  a  distiller,  and  also  buys  cattle, 
which  he  fattens  and  sells,  is  a  trader.  (In  re  William  Eeles,  1  N.  Y.  Leg. 
Obs.  84 ;  s.  o.  5  Law  Rep.  27^.) 

If  a  person  is  engaged  in  a  business  requiring  the  purchase  of  articles  to 
be  sold  again,  either  in  the  same  or  in  an  improved  state,  he  must  be  regarded 
as  *'  using  the  trade  of  merchandise."  (In  re  Rufus  Hoyt,  1  N.  Y.  Iaq.  Obs. 
132;  BdUdwin  v.  Boeseau^  1  N.  Y.  Leg.  Obs.  391;  Wakeman  v.  Royt^  5  Law 
Rep.  309.) 

When  a  person  sells  the  mere  produce  of  his  own  labor,  he  is  only  a  seller 
and  not  a  trader.  (In  re  Rufus  Hoyt,  1  N.  Y.  Leg.  Obs.  132;  Wakeman  v. 
Hoyt,  5  Law  Rep.  309.) 

« 

A  person  who  owns  and  leases  oil  land,  and  receives  a  part  of  the  products 
as  rent,  is  not  a  trader  as  respects  his  dealings  in  the  products  of  his  land  in 
a  crude  state.  The  word  "  trader "  is  to  be  interpreted  according  to  its 
meaning  in  the  English  bankrupt  law,  and  when  the  interpretation  of  the 
word  in  this  respect  was  established,  lands  were  not  liable  to  be  sold  for  the 
owner^s  debts,  and  the  products  of  land  were  not  considered  the  subjects  of 
trade.     The  intervention  of  a  factor,   and  the  commercial  disposal  of  the 

Eroducts  by  him,  and  the  accommodations  which  he  may  h^^ve  extended  as  a 
anker  will  not  in  such  a  case  make  the  principal  a  trader.     (In  re  Thomas 
Woods,  7  B.  R.  126 ;  s.  c.  29  h^g.  Int.  236;  s.  c.  20  Pitts.  L.  J.  21.) 

The  publishers  of  a  newspaper,  who  also  conduct  a  book  and  job  printing 
office  connected  therewith^  are  manufacturers.  (In  re  Kenyon  &  Fenton,  6 
B.  R  238.) 

The  printing  and  publishing  of  a  daily  newspaper  is  manufacturing  in  the 
strict  sense  of  the  law.    A  newspaper  publication  is  as  much  the  result  of 
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manufacture  as  that  of  books  or  cvda  or  billheads.     (In  re  Kenyon  &  Fen  ton, 
6  B.  R.  238.) 

A  person  who  works  up  lumber  is  a  manufacturer.  The  fact  that  he  buys 
the  land  as  well  as  the  material  does  not  appear  to  be  material.  It  is  not  like 
the  case  of  a  farmer  making  cider  or  cheese.  These  products,  when  made  by 
the  fanner,  exclusively  from  his  own  farm,  are  not  usually  made  on  so  large 
a  scale  as  to  be  called  a  manufacture,  as  the  word  is  now  commonly  used; 
and  the  making  is  one  merely  incidental  to  the  cultivation  of  his  land.  But 
in  the  case  of  lumber,  the  land  may  be  almost  said  to  be  incidental  to  the 
lumber,  which  usually  forms  its  chief  value,  and  the  manufacture  itself  is  the 
main  source  of  profit,  independently  of  any  cultivation  or  other  use  of  the 
land.  (In  re  Chandler,  4  B.  R.  213;  s.  c.  Lowell,  478;  s.  c.  2  L.  T.  B.  170; 
HaU  V.  Cooley,  3  N.  Y.  Leg.  Obs.  282.) 

The  powers  of  a  corporation  must  be  determined  by  its  charter.  A  cor- 
poration is  an  artificial  person,  the  creature  of  law.  It  has  no  powers  except 
what  are  given  by  its  incorporating  act,  either  expressly  or  as  incidental  t« 
its  existence  and  its  express  powers.  The  mere  power  does  not  make  the 
company  a  manufacturer  unless  it  actually  engages  in  the  business  of  manu- 
facturing. The  business  must  also  be  canned  on  for  the  purpose  of  selling 
the  products  manufactured,  and  not  for  the  exclusive  use  of  the  company,  to 
make  it  a  manufacturer  wuthin  the  meaning  of  the  bankrupt  law.  (AJa,  ^ 
Chat.  B,  R.  Go.  v.  Jones,  5  B.  R.  97.) 

The  involuntary  feature  of  the  bankrupt  law  is  punitive  in  its  character 
and  efiect,  and  as  such  should  only  be  applied  to  those  who  do  some  act  for- 
bidden by  the  law,  or  who  fail  to  do  some  act  required  by  it.  It  is  not  the 
contracting  the  debt  only  that  constitutes  the  act  of  bankruptcy,  but  it  is 
something  that  is  done,  or  neglected  to  be  done  afterwards,  and  contemplates 
the  power  in  each  individual  to  refrain  from  doing  the  thing  forbidden,  or 
having  the  power  to  do  the  thing  required.  This  every  partner  is  presumed 
to  possess,  but  one  who  has  only  lent  his  credit  to  the  firm  by  holding  him-, 
self  out  as  a  partner,  and  thereby  liable  to  those  who  gave  credit  on  that  ac- 
count, having  no  interest  in  the  business,  and  'having  no  voice  in  the  control 
over  its  affairs,  has  not  such  power,  and  is  not,  therefore,  subject  to  be  de- 
clared a  bankrupt  for  an  act  of  bankruntcy  committed  by  the  firm.  (Moon 
V.  Walton,  9  B.  R.  402.) 

A  loan  of  money  to  be  used  in  business  under  an  agreement  whereby  the 
lender  reserves  the  option  to  share  in  the  profits  if  the  business  is  successful, 
or,  if  not  successful,  then  to  receive  back  the  amount  advanced  with  interest, 
does  not  make  the  parties  partners  inter  se  without  an  election  to  share  in  the 
profits.     (Mo(yre  v.  Walim,  9  B.  R.  402. ) 

Any  person  who  has  fraudulently  stopped  payment  of  his  debts  generally 
may  be  adjudicated  a  bankrupt.    (In  re  Joseph  S.  Hadley,  12  B.  R.  366.) 

What  will  constitute  a  stoppage  of  payment  is  usually  easy  to  determine. 
The  closing  of  the  doors  of  a  banking  house,  a  general  assignment  for  the 
benefit  of  creditors,  or  any  other  act  which  in  common  parlance  is  termed  a 
failure  is  evidence  of  such  stoppage.     (In  re  Joseph  S.  Hadley,  12  B.  R.  866.) 

The  provision  in  relation  to  commercial  paper  embraces  two  cases:  the 
one  of  an  origimil  fraudulent  stoppage  of  payment,  in  which  proceedings 
maybe  instituted  at  once;  and  the  other  of  a  suspension  of  payment  not 
fraudulent,  and  not  per  se  an  act  of  bankruptcy,  but  which,  if  continued  for 
more  than  forty  days,  becomes  an  act  of  bankruptcy  by  its  continuance. 
Congress  seems  to  have  taken  up  the  whole  subject  of  the  stoppage. of 
payment  of  debts  as  an  act  of  bankruptcy,  and  enacted  that  banks,  bankers, 
brokers,  merchants,  traders,  manufacturers,  and  miners  shall,  if  they  fraudu- 
lently slop  payment  of  their  debts,  be  liable  to  be  a^jud^d  bankrupts  at 
once,  and  it  they  stop  or  suspend  payment  of  their  commercial  paper,  and  do 
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not  resume  paymeDt  of  it  within  a  period  of  forty  days,  they  shall  then  be 
liable  to  be  adjudged  bankrupts.  (Wells  et  aL  1  B.  R.  171;  s.  c.  1  L.  T.  B. 
20;  8.  c.  7  A.  L.  Reg.  163;  in  re  Weikert  et  al.  3  B.  R  27;  s.  c.  1  Ben.  397; 
in  re  Thompson  &  McClallfln,  8  B.  R.  185:  s.  c.  2  Biss.  166;  s.  c.  1  L.  T.  B. 
137;  in,  re  Cowles,  1  B.  R.  280;  b.  c.  1  W.  J.  367;  in  re  Schoo,  3  B.  R.  215; 
Baldwin  v.  Wilder,  6  B.  R.  85;  in  re  Burt,  1  Dillon,  439;  in  re  Hall,  1  Dil- 
lon, 586;  in  re  Hercules  Ins,  Co.  6  B.  R.  338;  s.  c.  6  Ben.  85;  s.  c.  5  L.  T.  B. 
400 ;  MendenhaU  v.  Carter,  7  B.  R.  320 ;  WinUr  v.  R,  R.  Go.  7  B.  R.  289 ;  s.  c. 
1  Dillon,  487 ;  in  re  Valliquette,  4  B.  R  307;  ia  re  B.  Cohn,  7  B.  R  81 ;  s.  c. 
6  C.  L.  N.  14 ;  s.  c.  29  Leg.  Int.  309.) 

The  words  **  stopped  or  saspended  "  are  sometimes  used  to  denote  not 
only  the  act  of  stoppmg,  but  also  the  not  resuming  payment,  and  if  they 
were  the  only  words  used  in  the  statute  they  would  express  both  ideas.  If 
the  debtor  stopped  payment  before  the  passage  of  the  statute,  the  subsequent 
non-resumption  of  payment  of  his  commercial  paper  does  not  constitute  an 
act  of  bankruptcy.  The  words  **  stopped  "  and  "  not  resumed  "  have  dis- 
tinct significations.  There  can  not  be  a  condition  of  non-resumption  without 
a  previous  stopping  of  payment,  but  the  words,  as  used,  have  a  different 
relation  as  to  time  in  the  transaction.  A  fraudulent  stopping  of  payment  is 
an  immediate  act  of  bankruptcy,  and  no  subsequent  resumption  will  free  the 
fraudulent  debtor  from  an  adjudication  of  bankruptcy,  if  proceedings  are 
commenced  within  six  months.  In  this  clause  of  the  statute  the  word 
"  stopped  "  refers  to  the  time  of  the  immediate  act,  and  the  question  of  non- 
resumption  does  not  arise,  and  the  words  ^*not  resumed"  are  not  used.  In 
the  subsequent  clause,  where  a  stopping  of  payment  which  is  not  fraudulent 
is  provided  for,  the  words  ** stopped"  and  "  not  resumed  "  are  both  used, 
one  with  reference  to  the  time  when  the  pape^  was  dishonored,  and  the  other 
with  reference  to  the  forty  days  of  grace  allowed  by  the  bankrupt  law.  In 
this  case,  stopping  is  an  inchoate  act  of  bankruptcy,  which  is  completed  by  a 
failure  to  make  payment  for  forty  days.  {MendenhaU  v.  Carter,  7  B.  R. 
820.) 

The  non-payment  of  commercial  paper  at  maturity,  and  the  continued 
suspension  and  neglect  of  payment,  are  a  continuous  act  of  bankruptcy.  The 
debtor,  in  such  case,  is  in  a  state  of  suspension  and  non -resumption  of  pay- 
ment. His  duty  to  pay  is  just  as  definite  on  &ny  day  after  the  day  on  which 
his  commercial  paper  is  by  its  terms  payable,  as  it  is  on  that  day,  and  on  any 
such  day  he  is.  in  the  very  position,  as  between  him  and  the  creditors,  of 
neglecting  his  duty,  suspending,  keeping  in  suspense,  and  not  resuming  pay- 
meat.  Whether  his  continued  suspension  and  non -resumption  of  payment  be 
termed  a  continuous  act  of  bankruptcy,  or  be  regardecf  as  daily  successive 
acts  of  bankruptcy,  is  not  material.  So  long  as  it  continues,  the  creditors 
may  avail  themselves  of  it  as  an  act  of  bankruptcy,  committed  as  truly  with- 
in the  preceding  six  months  as  on  the  day  on  which  the  debtor  first  violated 
his  commercial  obligation.  (In  re  Jacob  Raynor,  7  B.  R  527;  s.  c.  11 
BLatch.  43 ;  Baldtcin  v.  Wilder,  6  B.  R  85 ;  contra,  MendenhaU  v.  Carter,  7 
B.  R  320.) 

An  express  authority  is  not  in  general  indispensable  to  confer  upon  a  cor- 
poration the  right  to  borrow  money  or  to  become  a  party  to  negotiable  paper. 
A  corporation,  in  order  to  attain  its  legitimate  objects,  may  deal  precisely  as 
an  inaividual  may  who  seeks  to  accomplish  the  same  ends,  and  th  s  includes 
the  power  to  borrow  money  for  use  in  its  legitimate  business,  and  the  power 
to  give  a  time  engagement  to  pay  the  debt  in  any  form  not  prohibited  by 
statute.  (In  re  Hercules  Ins.  Co.  6  B.  R.  338 ;  s.  c.  6  Ben.  35  ;  s.  c.  5  L.  T. 
B.  400.) 

• 

The  term  commercial  paper  is  used  in  the  bankrupt  act  to  denote  bills  of 
exchange,  promissory  notes,  and  negotiable  bank  checks — paper  governed  by 
those  rules  which  have  their  origin  in  and  are  established  upon  the  custom  of 


422  THE  BANKRUPT  LAW.  [§  5021 . 

merchants  in  their  commercial  transactions  known  as  the  law  merchant. 
Such  paper  is  usually  denominated  commercial  paper,  and  it  should  he  pre- 
sumed that  Congress  used  the  term  in  its  common  acceptation  rather  than  in 
a  more  restricted  sense.  {In  re  Nickodemus,  8  B.  H.  230;  s.  c.  1  L.  T.  6. 
140  ;  s.  c.  2  C.  L.  N.  49;  s.  c.  16  Pitts.  L.  J.  233 ;  in  re  HoUis  et  al.  3  B.  R. 
310;  in  re  Chandler.  4  B.  R.  213 ;  s.  c.  Lowell,  478;  s.  c.  2  L.  T.  B.  170;  in 
re  R.  Stevens,  5  B.  R.  112;  s.  c.  1  Saw.  397;  in  re  Carter,  6  B.  R.  299;  s.  c.  8 
Biss.  195;  in  re  Kenyon  &  Fenton,  6  B.  R.  238;  in  re  Hercules  Ins.  Co.  6  B. 
R.  838:  8.  c.  6  Ben.  35;  s.  c.  6  L.  T.  B  400;  in  re  James  W.  Sykes,  5  Bias. 
113 ;  vide  in  re  Lowenstein  et  al,  2  B.  R.  306  ;  in  re  McDermott  Patent  Bolt 
Manuf.  Co.  8  B.  R  128;  s.  c.  3  Ben.  369;  in  re  Clemens,  8  B.  R.  279;  s.  c.  9 
B.  R.  57 ;  s.  c.  2  Dillon,  634.) 

Negotiable  paper  stands,  by  usage  and  by  statute,  upon  the  cnstom  of 
merchants,  and  is  controlled  and  regulated  by  such  custom  ;  and  these  regu- 
lations are  always  treated  as  part  of  the  law  merchant.  In  saying  that  anj 
person  belonging  to  one  of  certain  designated  classes  should  be  deemed  a 
bankrupt  if  he  failed  to  pay  his  commercial  paper,  Congress  simply  referred 
to  a  well  known  and  very  exclusive  test  of  insolvency.  If  a  trader  allows 
his  paper  to  go  to  protest,  he  is  said  to  have  failed  or  suspended.  The 
expressions  are  used  as  equivalent.  It  is  like  the  closing  ot  the  counting 
room  and  denying  one^s  self  to  creditors  according  to  the  old  English  law, 
and  it  will  be  observed  that,  while  Congress  has  not  thought  fit  to  say  that 
every  insolvent  person  may  be  made  bankrupt  against  his  will,  yet  any  one 
who  has  shown  by  certain  conclusive  acts  or  neglects,  like  avoiding  process, 
being  imprisoned,  and  suffering  his  paper  to  remain  dishonored,  that  he  can 
not  hope  to  pay  his  debts,  may  be  proceeded  against.  (In  re  Chandler,  4  B. 
R.  213;  s.  c.  Lowell,  478  ;  s.  c.  2  L.  T.  B,  170.) 

A  note  given  merely  as  a  voucher  or  memorandum  in  exchange  for  a  note 
of  like  amount,  simultaneously  given  by  the  petitioner  to  the  debtor,  though 
in  form  negotiable,  can  not  in  any  proper  sense  be  called  the  commercial 
paper  of  the  maker  as  between  him  and  the  petitioner.  {In  re  Charles  S. 
Westcott  et  al,  7  B.  R.  285  ;  s.  c.  6  Ben.  135.) 

Although  confederate  currency  was  the  only  medium  of  exchange  at  the 
time  of  the  execution  of  a  note,-  yet  it  is  commercial  paper  if  it  is  payable  in 
money.     {Mendenhall  v.  Carter^  7  B.  R.  820 ) 

When  the  lex  loci  eontractus  place?  notes  on  the  same  footing  as  inland 
bills  of  exchange,  a  note  is  commercial  paper.  In  the  absence  of  evidence 
to  the  contrary,  the  presumption  is  that  it  was  executed  at  the  place  where  it 
is  dated.  {In  re  Shea  et  al,  8  B.  R.  187  ;  s.  c.  2  Biss.  156 ;  s.  c.  1  L.  T.  B.  107 : 
in  re  Nickodemus,  3  B.  R.  230 ;  s.  c.  1  L.  T.  B.  140 ;  s.  c.  2  C.  L.  N.  49 ;  s.  c.  1 6 
Pitts.  L.  J.  233;  in  re  Carter,  6  B.  R.  299;  3  Biss.  195;  Mendenhall  v.  Cartsr, 
7  B.  R.  320.) 

The  fact  that  a  manufacturing  firm  has  been  dissolved  by  the  death  of  one 
of  the  partners,  and  the  survivor  is  engaged  in  settling  its  atfairs,  and  closing 
up  its  business  at  the  time  of  giving  the  draft,  does  not  divest  the  latter  of 
his  character  of  manufacturer,  especially  when  the  debt  which  forms  the  con- 
sideration of  the  draft  is  a  debt  contracted  by  the  firm  in  the  course  of  ita 
manufacturing  business.     {In  re  R.  Stevens,  5  B.  R.  112;  s.  c.  1  Saw.  897.) 

The  bonds  and  coupons  of  a  railroad  corporation  are  not  commercial 
paper.     {Tucker  v.  Opehunas  &  Great  Western  R,  R,  Co,  3  B.  R.  quarto,  81.) 

Interest  coupons  severed  from  the  bonds  are  commercial  paper  when 
issued  by  a  railroad  corporation.  {In  re  Greenville  &  Col.  R.  R.  Co.  6  C.  L.  N. 
124;  S..C.  6  A.  L.  J.  422.) 

A  note  given  by  one  partner  upun  the  dissolution  of  the  firm  on  final  set- 
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tlement  at  the  close  of  mercantile  business,  is  not  commercial  paper.     (In  re 
Obristopber  Weaver,  9  B.  R.  132.) 

An  accommodation  note  -which  is  indorsed  by  the  payee,  bat  taken  up  by 
the  maker  Trithin  forty  days  after  the  suspension  of  its  payment,  is  not  an 
act  of  bankruptcy  on  the  part  of  the  payee,  (in  re  Massachusetts  Brick  Co. 
6  B.  R.  408 ;  8.  c.  4  L.  T.  B.  220.) 

A  retiring  partner  who  authorizes  his  former  partners  to  use  his  name  in 
their  business,  is  responsible  as  a  partner  in  respect  to  a  note  given  by  them, 
and  must  answer  to  all  who  rely  upon  the  firm  name,  whether  old  customers 
or  not.     (In  re  E^rueger  ei  al.  5  B.  R.  439.) 

A  judgment  note  is  not  commercial  paper.  (Lave  v.  Lave^  21  Pitts.  L.  J.  101.) 

To  be  .the  debtor's  commercial  paper,  the  debt  which  the  paper  represents 
must  have  been  incurred  by  the  debtor  in  his  character  of  bank,  banker, 
broker,  merchant  or  trader,  manufacturer  or  miner.  This  being  so,  it  mat- 
ters not  whether  the  note,  bill,  or  check  was  given  for  a  loan  of  money,  for 
goods  purchased,  or  otherwise ;  nor  whether  the  debtor  is  liable  thereon  as 
maker,  acceptor,  or  indorser— whether  as  principal  debtor  or  otherwise.  It 
must  be  commercial  paper,  and  the  debtor  must  be  a  party  thereto  with  a 
fixed  liability;  and  it  must  be  a  debt  incurred  in  his  character  of  banker, 
merchant  or  trader.  (In  re  Nickodemus,  3  B.  R.  230;  s.  c.  1  L.  T.  B.  140; 
s.  c.  2  C.  L.  N.  49 ;  s.  c.  16  Pitts.  L.  J.  233 ;  inre  James  W.  Sykes,  5  Biss.  113.) 

The  accommodation  indorsement  of  the  note  of  another  does  not  make 
it  withm  the  meaning  of  this  clause  the  commercial  paper  of  the  accommo- 
dation indorser.  (In  re  Clemens,  8  B.  R.  279  ;  s.  c.  9  B.  R.  57 ;  s.  c.  2  Dil- 
lon, 534 ;  in  re  Nickodemus,  3  B.  R.  230 ;  s.  c.  1  L.  T.  B.  140 ;  s.  c.  2  C.  L. 
N.  49 ;  s.  c.  16  Pitts.  L.  J.  233 ;  Innes  v.  Carpenter^  4  B.  R.  412 ;  contra,  in 
re  Chandler,  4  B.  R.  213 ;  s.  o.  Lowell,  478;  s.  c.  2  L.  T.  B.  170.) 

A  person  who  had  ceased  to  bs  a  trader  at  the  time  when  he  gave  the 
note  does  not  commit  an  act  of  bankruptcy  by  suspending  payment  thereof, 
although  the  debt  for  which  the  note  was  given  was  contracted  while  he  was 
a  trader.  The  language  of  the  section  clearly  indicates  that  the  making  of 
the  note  must  have  been  done  while  the  party  was  a  trader.  (In  re  Francis 
M.  Jack,  13  B.  R.  296 ;  s.  c.  1  Wood,  549.) 

A  note  given  by  one  partner,  on  a  settlement  of  a  partnership  busines.^  as 
manufacturers,  to  pay  for  the  interest  of  the  copartner  in  the  business  and 
to  settle  the  balance  appearing  against  him,  is  not  the  commercial  paper  of  a 
manufacturer  issued  in  the  course  of  his  business  as  such.  (In  re  George 
Lang,  14  B.  R.  159.) 

It  is  not  necessary  that  the  non-payment  for  the  ^iven  period  shall  be 
general.  The  statute  has  not  declared  that  suspension  of  payment  on  any 
particular  number  of  notes  or  bills  of  exchange  shall  constitute  an  act  of 
bankruptcy,  but  the  language  is  his  commercial  paper.  (In  re  Wilson,  8  B. 
R.  396 ;  8.  c.  5  Bias.  387 ;  McLean  v.  Brown^  Weber  &  Co.  4  B.  R.  585 ;  s.  c.  2 
L.  T.  B.  169.) 

An  allegation  of  the  suspension  of  one  piece  of  commercial  paper  makes 
out  a  'prima  facie  case,  and  is  sufficient.  If  there  is  any  legal  reason  for 
the  non-payment,  it  is  for  the  debtor  to  show  it  before  the  court.  The  peti- 
tioner need  not  therefore  set  forth  by  negative  allegations  all  the  particular 
circumstances  which  by  possibility  might  show  the  non-payment  to* be  with- 
in the  meaning  of  the  law.  It  is  sumcient  that  a  prima  facie  case  is  made 
upon  the  petition.  (In  re  Wilson,  8  B.  R.  396 ;  s.  c.  6  Biss.  387 ;  in  re  Moses 
A.  McNaughton,  8  B.  R.  44.) 

If  a  man  declines  to  pay,  solely  because  he  is  not  liable  to  pay,  or  because 
he  has  a  valid  claim  against  the  paper,  or  a  set-oif,  that  is  not  a  stoppage  or 
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suspension  within  the  meaning  of  the  bankrupt  act.  (Tn  re  Thompson  &  Mc- 
Clallen,  3  B.  R  185  ;  s.  c.  2  Biss.  166;  s.  c.  1  L.  T.  B.  137;  in  re  Chandler,  4 
B.  R.  213;  8.  c.  Lowell,  478;  a  c.  2  L.  T.  B.  170;  Bank  v.  Iran  Co.  5  B.  R, 
491 ;  8.  c.  I  L.  T,  B.  272;  s.  c.  19  Pitts.  L.  J.  5;  s.  c.  3  C.  L.  N.  402;  s.  c. 
28  Leg.  Int.  817 ;  in  re  Charles  S.  Westcott  et  al.  7  B.  R.  285 ;  b.  c.  6  Ben. 
185  ;  in  re  Mannheim,  7  B.  R.  342;  s.  c.  6  Ben.  270;  s.  c.  6  L.  T.  B.  94;  in  re 
James  W.  Sykes,  5  Biss.  113. 

The  court  of  bankruptcy  will  not  sit  to  try  the  validity  of  the  rea^^ons  for 
the  non-payment  of  the  note  or  bill.  It  is  not  a  court  for  the  mere  collection 
of  debts,  and  each  case  must  be  considered  by  itself  in  connection  with  the 
circumstances  surrounding  it.  The  non-payment  of  one  piece  of  paper  ia  not 
of  itself  suspension,  for  there  may  be  a  good  reason  for  it.  But  when  he 
fails  to  pay  for  want  of  means,  and  continues  unable  to  pay,  he  has  suspended 
within  tne  meaning  of  the  act,  although  but  a  single  check  is  shown  to  have 
laid  over  unpaid  for  forty  days.  {McLean  v.  lirpwn^  W^ber  <fe  Co.  4  B.  R. 
585;  8.  c.  2  L.  T.  B.  169;  in  re  Hercules  Ins.  Co.  6  B.  R.  838;  s.  c.6  Ben.  85; 
8.  c.  5  L.  T.  B.  400.) 

The  clause  oup^ht  not  to  be  used  to  enable  a  creditor  to  collect  an  ordinary 
debt  on  commercial  paper,  where  the  circumstances  show  that,  although  the 
paper  is  not  paid  though  due,  there  has  been  no  stoppage  or  suspension  of 
payment  of  the  commercial  paper  of  the  debtor  within  the  meaning  of  the 
clause.  In  such  case,  the  ordinary  remedy  furnished  through  a  suit  to  col- 
lect the  paper  is  all  that  the  creditor  is  entitled  to.  The  court,  however, 
must  guard  against  being  imposed  upon  by  a  denial  of  liability  which  is 
altogether  sham,  and  not  made  in  good  faith.  The  denial  of  liability  may, 
nevertheless,  be  founded  on  reasons  which  are  not  valid,  and  which  would 
fail  in  a  direct  action  on  the  paper,  and  yet  bd  made  in  good  faith,  in  such 
wise  that  the*  non-payment  can  not  be  regarded  as  a  stoppage  or  suspension 
within  the  act.     (A  re  Hercules  Ins.  Co.  6  B.  R.  838;  s.  c.  6  Ben.  85;  s.  c. 

5  L.  T.  B.  400.) 

It  is  not  sufficient  to  defeat  the  operation  of  the  bankrupt  law  to  simply 
deny  liability  upon  the  commercial  paper.  The  party  must  satisfy  the  court 
that  he  has  good  reason  for  disputing  his  liability,  and  that  his  liability  is 
involved  in  doubt,  at  least,  before  a  bankrupt  court  will  refuse  to  proceed. 
{In  re  Munn,  7  B.  R.  468 ;  s.  c.  8  Biss.  442;  tn  re  James  W.  Sykes,  5  Biss. 
113.) 

It  is  not  enough  for  a  debtor  to  show  as  a  reason  why  a  decree  in  bank- 
ruptcy should  not  go  against  him  that  he  is  solvent,  and  because  of  spite,  or 
caprice  or  some  other  similar  cause  he  does  not  choose  to  pay  his  commercial 
paper.  The  reason  which  alone  can  prevent  the  non-payment  of  commercial 
paper  and  its  continuance  for  forty  days  from  constituting  ian  act  of  bank- 
ruptcy must  be  a  legal  reason,  such  as  to  enable  the  court  to  say  that  it  is  not 
within  the  scope  and  meaning  of  the  bankrupt  law.  {In  re  Wilson,  8  B.  R. 
396 ;  s.  c.  5  Biss.  887.) 

It  is  enough  that  the  alleged  debtor  could  and  did  honestly  entertain  the 
belief  that  he  was  not  legally  bound  to  pay  the  paper  till  it  should  be  so  ad- 
judged. Such  a  case  is  not  one  for  an  adjudication  of  bankruptcy,  but  for 
a  suit  on  the  paper  in  a  proper  tribunal.  {In  re  Charles  S.  Westcott  et  al.  7 
B.  R  285;  s.  c.  6  Ben.  135;  in  re  Hercules  Ins.  Co.  6  B.  R.  338;  s.  c.  6  Ben. 
35;  8.  c.  5  L.  T,  B.  400;  in  re  Mannheim,  7  B.  R.  342;  s.  c.  6  Ben.  270;  s.  c. 

6  L.  T.  B.  94.) 

The  refusal  to  pay  commercial  paper  on  the  ground  that  it  is  tainted  with 
usury,  and  that  the  full  sum  named  therein  is  not  for  this  reason  due,  is  not 
an  act  of  bankruptcy.     {In  re  Staplin,  9  B.  R.  142.) 

A  suspension  which  has  taken  place  on  account  of  an  injunction  against 
the  debtor,  restraining  him  from  making  any  transfer  or  disposition  of  his 
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property  is  not  an  act  of  bankrnptcy.     {In  re  Edward  D.  Pratt,  9  B.  R.  47 ; 
8.  c.  6  Ben.  165.) 

The  fact  that  a  State  court  has  obtained  jurisdiction  of  the  property  and 
assets  of  the  debtor,  under  an  assignment  for  the  benefit  of  creditors,  does 
not  prevent  the  bankrupt  court  from  entertaining  a  proceeding  agi^inst  the 
debtor.     (In  re  P.  Laner,  9  B.  R.  494.) 

The  suspension  continues,  although  the  debtor  makes  an  assignment  for 
the  benefit  of  the  creditors  before  the  expiration  of  the  forty  days,  and  when 
the  time  expires,  is  a  complete  act  of  bankruptcy.  {In  re  P.  Laner,  9  B.  R. 
494.) 

Evidence  that  the  debtor  is  a  man  of  means,  and  has  met  his  other  paper 
as  ^ic  becan:e  due.  may  tend  to  rebut  the  presimaption  of  insolvency,  and  to 
show  that  the  failure  to  pay  the  note  was  from  other  causes  not  making  him 
amenable  to  the  bankrupt  act.     {In  re  James  W.  Sykes,  5  Biss.  118.) 

The  suspension  of  payment  of  commercial  paper  for  forty  days  is  an  act 
of  bankruptcy  of  which  any  creditor  may  avail  himself.  The  act  of  suspen- 
sion raises  a  presumption  ot  insolvency,  and  makes  the  party  guilty  thereof  a 
proper  subject  for  proceedings  in  bankruptcy.  This  act  of  bankruptcy  is  not 
condoned  or  defeated  by  the  mere  payment  of  the  suspended  paper,  so  as  to 
prevent  any  other  creditor  from  availing  himself  thereof.  It  is  not  enough 
that  the  debtor  shall  pay  his  suspended  paper  alone.  He  must  pay  or  settle 
all  his  debts,  and  satisfy  all  his  creditors,  if  he  would  wipe  out  the  offense 
against  his  commercial  standing  committed  by  the  suspension.  {In  re  Ess  & 
Clarendon,  7B.  R.  183;  s.  c.  3  Biss.  801.) 

The  dissolution  of  a  partnership,  and  the  assumption  of  the  partnership 
debts  by  on»  partner,  does  not  make  any  difference  with  the  duty  and  liability 
of  the  retired  partner  to  meet  the  partnership  paper.  He  should  pay  the  debt, 
and  look  to  his  late  partner  for  reimbursement.  {In  re  Weikert  et  at.  3  B.  R. 
27 ;  s.  c.  1  Ben.  397.) 

It  is  no  defense  that  the  debtor  was  not  a  banker,  merchant,  or  trader  at 
the  time  of  suspension.  If  the  maker  of  the  paper  was  a  banker,  merchant, 
or  trader  at  the  time  of  its  execution,  he  becomes  liable  to  meet  it  in  the  time 
specified  by  the  law,  no  matter  what  his  occupation  may  then  be.  (Davie  db 
Green  v.  Armstrong^  8  B.  R.  34;  8.  c.  2  L.  T.  B.  138;  Baldwin  v.  Boseeau^  1 
N.  Y.  Leg.  Obs.  391 ;  EvereU  y.  Derby,  5  Law  Rep.  225.) 

When  a  man  enters  the  commercial  community  as  a  merchant,  trader, 
banker,  or  otherwise,  he  assumes  all  the  responsibilities  which  attach  to  his 
calling.  One  of  these  is  the  obligation  to  take  care  of  all  his  commercial 
paper,  whether  made  before  or  after  he  commenced  business.  Consequently 
he  may  be  declared  a  bankrupt  for  suspending  the  payment  of  commercial 
paper  issued  bv  him  prior  to  the  time  of  entering  such  business.  (In  re  Car- 
ter, 6  B.  R.  299;  s.  c.  8  Biss.  195.) 

The  principle  upon  which  the  liability  as  secret  partner  rests  is  essentially 
different  from  that  of  a  known  or  open  partner,  whose  name  appears  in  the 
business.  A  secret  partner  is  liable,  not  because  credit  is  supposed  to  have 
been  given  to  the  firm  by  reason  of  his  connection  with  it,  but  because  he  is 
one  of  the  contracting  parties,  and  benefited  by  the  profits  of  the  contract ; 
so  that,  in  order  to  charge  a  secret  partner  for  debts  contracted  in  the  name 
of  the  firm  of  which  he  is  a  dormant  partner,  it  is  necessary  to  show  that  such 
debts  were  contracted  in  the  name  and  business  of  the  firm,  or  that  the  secret 
partner  had  an  interest  in  the  contract  or  profits.  (In  re  Munn,  7  B.  R.  468; 
B.  c.  3  Biss.  442.) 

Suspension  and  non-resumption,  during  the  pendency  of  negotiation  for 
extensions  and  renewals  with  all  the  creditors,  do  not  constitute  an  act  of 
bankruptcy.     (Doan  v.  Comptan  A  Doan,  2  B.  R.  607.) 
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An  allegation  of  stoppage  and  suspension  on  a  certain  day,  upon  commer- 
cial paper  which  was  made  and  dated  within  the  six  months  next  preceding 
the  actual  filing  of  the  petition,  connected  with  the  allegation  that  payment 
of  the  commercial  paper,  which  consisted  of  a  due  bill,  payable  on  demand, 
had  been  demanded  at  different  times,  and  that  the  debtor  had  failed  to 
make  parent,  is  equivalent  to  an  allegation  of  demand  on  that  day.  {In  re 
Chappel,  4  B.  R  540.) 

The  petition  should  state,  as  nearly  as  possible,  the  date  of  the  promissory 
note  or  oill  of  exchange,  to  whom  made,  and  for  what  amount,  and  when 
payable,  and  whether  the  debtor  was  liable  thereon  as  maker  or  indorser,  and 
by  whom  the  same  was  held  when  payment  was  neglected  or  refused.  (In  re 
Randall  &  Sunderland,  8  B.  R.  18;  s.  c.  1  Deady,  557;  e.  c.  2  L.  T.  B,  69; 
Orem  dh  Son  v.  HarUy,  3  B.  R.  263.) 

If  the  forty  days  have  not  expired  at  the  time  of  the  filing  of  the  petition, 
the  suspension  can  not  be  relied  on  to  support  it,  althou^^h  the  forty  days 
elapse  before  the  hearing.     {In  re  Tivoli  Brewing  Co.  11  B.  R.  470.) 

When  fraud  is  averred,  the  petition  should  set  forth  the  acts  that  make 
the  suspension  and  non- resumption  fraudulent.  (Gillies  et  al.  v.  Cone  et  cd,  2 
B.  R.  21 ;  8.  c.  2  Ben.  502.) 

If  the  allegation  sufficiently  describes  the  paper  to  identify  it  and  prevent 
the  party  from  being  misled,  it  need  not  give  the  date  thereof.  {In  re  Joseph 
S.  Hadley,  12  B.  R.  366.) 

An  allegation  that  tl^e  paper  was  the  commercial  paper  of  the  debtor,  and 
made  by  him  as  a  merchant,  &c.,  need  not  be  averred  except  in  general 
language.     {In  re  Joseph  S.  Hadley,  12  B.  R.  866.) 

It  is  not  necessary  that  the  facts  constituting  the  fraud  in  the  suspension 
of  the  paper  shall  be  set  forth  in  the  petition,  (/n  r^  Joseph  S.  Hadley,  13 
B.  R.  86ti.) 

A  fraudulent  stopping  of  payment  is  not  an  act  heretofore  known  or  de- 
fined, and  it  is  not  easy  of  definition.  As  to  fraud,  a  mere  oversight,  or  a  vie 
major,  or  a  fraud  practiced  upon  the  debtor  himself,  or  an  honest  de  ense  to 
the  particular  paper  refused — if  these  reasons,  or  such  as  these,  occasion  the 
refusal  to  pay — would  take  the  case  out  of  the  statute.  And  this  would  be 
fio  though  the  word  fraudulently  were  omitted  from  the  statute,  because  such 
an  accident  or  refusal  could  not  fairly  be  called  a  stopping  of  payment. 
Fraudulently  means  knowingly,  and  without  just  excuse  applicable  to  the 
paper  itself.  {In  re  Hollis  et  al,  3  B.  R.  310 ;  Bank  v.  Iron  Oo,  5  B.  R.  491 ; 
,8.  c.  1  L.  T.  B.  272;  s.  c.  3  C.  L.  N.  402;  s.  c.  19  Pitts.  L.  J.  5;  s.  c.  28  Leg. 
Int.  817.) 

Something  must  be  shown  from  which  the  court  can  draw  the  conclusion 
that  the  stoppage  or  suspension  of  payment  of  the  paper  was  fraudulent. 
The  mere  non-payment  does  not  warrant  such  conclusion.  It  is  for  the  cred< 
Itor to  show  that  the  stoppage,  or  suspension  was  fraudulent.  That  is  not 
shown  by  proving  nothing  but  stoppage,  or  suspen^iou,  and  such  proof  alone 
does  not  even  make  out  2^  prima  facie  case  of  fraud.  There  may  be  many 
reasons  for  stoppage  falling  short  of  fraud.  {In  re  Davis,  3  B.  li.  339;  a.  o. 
8  Ben.  482.) 

When  a  merchant  engages  in  business,  and  purchases  his  stock,  or  any 
part  thereof,  on  credit,  there  is  an  implied  promise  that  the  proceeds  of  its 
sale  shall  be  applied  to  the  payment  of  such  debts.  The  merchant  commits 
a  fraud  upon  his  creditors  if  he  appropriates  the  proceeds  to  any  other  pur- 
pose until  the  obligation  is  discharged ;  indeed,  his  whole  capital  stock  is 
virtually  pledged  for  the  payment  of  such  commercial  liabilities  as  he  may 
incur  in  such  business;  he  is  further  pledged  to  give  to  his  business  his  bjst 
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skill  and  attention ;  and  a  failure  to  comply  with  these  requisitionB  is  a  f rand 
on  the  rights  of  those  who  have  given  him  credit  in  his  business,  and  whose 
demands  remain  unsatisfied.     {Davis  db  Green  v.  Armstrong,  8  B.  R.  84 ;  s.  c. 

2  L.  T.  B.  188.) 

A  solvent  debtor,  who  has  the  means  wherewith  to  pay  commercial  paper, 
And  does  not  pay  it,  is  guilty  of  fraud.  {In  re  Lowenstein  et  al,  2  B.  U.  806 ; 
Hardy  et  al,  y.  Binninger  et  al.  4  B.  R.  262 ;  s.  c.  7  Blatch.  262.) 

Suspension  and  non-resumption,  with  the  assent  of  the  holder  of  the  sus- 
pended paper,  is  not  fraudulent.    {In  re  Lowenstein  et  al.  2  B.  R.  806.) 

In  the  following  cases  it  was  held,  prior  to  the  amendment,  that  suspen- 
sion and  non-resumption  were  prima  fade  evidence  of  fraud.  {In  re  Jersey 
City  Window  Class  Co.  1  B.  R.  426 ;  s.  c.  1  L  T.  B.  61 ;  s.  c.  7  A.  L.  Reg. 
419;  in  re  Ballard  &  Parsons,  2  B.  R.  250;  in  re  Lowenstein  et  al.  2  B.  R. 
806 ;  Doan  v.  Compton  <fc  Doan,  2  B.  R.  607 ;  Davis  cfe  Green  v.  Armstrong^  8 
B.  R.  84;  8.  c.  2  L.  T.  B.  138 ;  in  re  Shea  et  al.  3  B.  R.  187 ;  s.  c.  2  Biss.  156; 
8.  c.  2  L.  T.  B.  107 ;  in  re  Hollis  et  al,  3  B.  R.  810.) 

Jn  the  following  cases  it  was  held  that  mere  suspension  and  non-resump- 
tion were  not  sufficient,  but  that  fraud  must  be  proved.  {In  re  Leeds,  1  B. 
R,  521 ;  8.  c.  1  L.  T.  B.  78 ;  s.  c.  7  A.  L.  Reg.  693 ;  Gillies  et  al.  v.  Cone  et  al. 
2  B.  R.  21  ;  8.  c.  2  Ben.  602;  in  re  Davis,  8  B.  R.  389;  s.  c.  8  Ben.  482.) 

A  creditor  whose  claim  is  not  evidenced  by  commercial  paper,  but  rests  in 
open  account,  may  file  a  petition  against  his  debtor,  and  charge  that  he  has 
suspended  and  failed  to  resume  payment  of  his  commercial  paper  for  the  pre- 
scribed period.  {In  re  Hall,  1  Dillon,  586 ;  in  re  Ess  &  Clarendon,  7  B.  R. 
183;  s.  c.  8  Biss.  301.) 


The  iDTOIuntary  Petttton. 

{k)  Proceedings  in  bankruptcy  can  not  be  initiated  in  the  circuit  court. 
For  that  purpose  the  jurisdiction  of  the  district  court  is  plainly  exclusive. 
(In  re  Binninger  et  al.  8  B.  R.  487  ;  s.  c.  7  Blatch.  159 ;  s.  c.  1  L.  T.  B.  188.) 

This  section  does  not  designate  the  district  judge  to  whom  the  petition 
of  the  creditor  shall  be  addressed.  It  seems  not  only  reasonable,  but  most  in 
accordance  with  the  other  provisions  of  the  act,  to  hold  that  proceedings 
i^atnst  a  debtor,  to  procure  an  adjudication  of  involuntary  bankruptcy,  are, 
like  those  instituted  by  himself  to  obtain  an  adjudication  of  voluntary  bank- 
ruptcy, to  be  had  in  the  court  of  the  district  in  which  he  has  resided  or  car- 
ried on  business  for  the  preceding  six  months,  or  for  the  longest  period 
thoreof.  The  assent  of  the  debtor  to  the  proceeding  will  not  make  it  valid, 
for  consent  can  not  give  jurisdiction.  The  petition  must  be  addressed  to  the 
•court  authorized  by  law  to  take  cognizance  of  the  case,  and  to  none  other. 
{In  re  Fogerty  &  Qerrity,  4  B.  R.  451;  s.  c.  1  Saw.  233:  s.  c.  2  L.  T.  B.  174; 
in  re  Ala.  &  Chat.  R  R.  Co.  6  B.  R.  107;  s.  c.  9  Blatch.  391 ;  s.  c.  5  L.  T. 
B.  76.) 

The  petition  can  not  be  filed  in  the  district  where  the  debtor  neither  resides 
nor  carries  on  business.  {In  re  J.  M.  Palmer,  1  B.  R.  213 ;  in  re  Fogerty  & 
Gerrity,  4  B.  R.  421 ;  s.  c.  1  Saw.  233 ;  s.  c.  2  L.  T.  B.  174.) 

The  restrictions  in  section  5014  as  to  the  judge  to  whom  the  petition  is  to 
be  addressed  apply  to  proceedings  under  this  section.  The  debtor  can  not  be 
adjudged  a  bankrupt  in  a  district  in  which  be  has  not  resided  tor  the  longest 
period  of  the  six  months  next  immediately  preceding  the  filing  of  the  petition. 
</h  re  Leighton,  5  B.  R.  95.) 

Proceedings  in  bankruptcy  should  be  instituted  with  reference  to  the  act- 
nal  residence  of  the  party,  or  his  place  of  business,  and  not  with  reference  to 
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his  domicile.  If  a  party  has  actually  resided  in  one  Stat«  during  the  greater 
part  of  the  six  months  next  immediately  preceding  the  filing  of  the  petition, 
the  petition  must  be  filed  in  the  district  court  for  that  State,  although  his- 
family  may  have  resided  in  another  State  during  the  whole  period.  {In  re 
Watson,  4  B.  R.  613.) 

The  district  court  of  any  district  in  which  the  debtor  may  actually  reside 
and  do  business  at  the  time  of  the  filing  of  the  petition  against  him  has  juris- 
diction to  hear  the  cause  and  make  an  aojudication  of  bankruptcy.  {In  re 
Johnson,  1  Cent.  L.  J.  223.) 

If  the  name  of  the  judge  is  given,  it  must  be  correct.  A  petition  misnam- 
ing the  judge  can  not  be  nlod.     (Anon.  3  B.  R.  128.) 

The  petition  should  name  facts  with  certainty  and  detail,  so  as  to  inform 
the  debtor  of  what  he  must  meet  and  resist.  The  various  statements  of  acts 
of  bankruptcy,  given  in  Form  No.  54,  are  mere  outlines  or  skeleton  state- 
ments, to  be  filled  in  with  the  particular  circumstances  of  each  case,  and  such 
is  the  direction  given  in  the  nota  bene  near  the  end.  {In  re  Randall  &  Sunder- 
land, 3  B.  R.  18 ;  s.  c.  1  Deady,  657 ;  s.  c.  2  L.  T.  B.  69.) 

The  allegations  of  the  petition  must  be  positive  and  unqualified.  There 
is  nothing  in  the  act,  or  in  the  rules  and  forms,  or  the  nature  of  the  proceed- 
ings which  requires  tliat  the  allegations,  either  as  to  the  debt,  or  as  to  the  act 
of  bankruptcy,  should  be  made  on  the  personal  knowledge  of  the  petitioner. 
The  petition  must  be  made  by  the  creditor,  and  in  most  instances  can  be 
made  upon  information  and  belief  alone.  In  addition  to  the  petition,  there 
must  be  a  deposition  to  the  debt,  and  to  the  act  of  bankruptcy.  In  these  it 
may  be  proper  that  the  witness  should  speak  from  his  own  knowledge,  or  at 
least  disclose  the  grounds  of  his  belief  or  the  sources  of  his  information. 
Much  will  depend  upon  the  circumstances  of  the  particular  case.  {In  re 
Muller  &  Bretano,  3  B.  R.  329;  s.  c.  1  Deady,  518;  s.  c.  2  L.  T.  B.  33;  Orem 
&  Son  V.  Hurley,  3  B.  R.  263.) 

A  petition  to  have  a  partnership  declared  bankrupt  must  set  forth  acts  of 
bankruptcy  on  the  part  of  the  partnership.  An  averment  of  an  act  of  bank- 
ruptcy on  the  part  of  one  of  the  members  is  not  sufficient.  (In  re  Waite  & 
Crocker,  1  B.  K.  378 ;  s.  c.  Lowell,  207 ;  in  re  Redmond  &  Martin,  9  B.  R. 
408.) 

A  petition  against  partners  must  allege  that  the  act  of  bankruptcy  was 
committed  during  the  continuance  of  the  partnership.  {In  re  Hill  &  Van 
Valkenburgh,  5  Law  Rep.  826.) 

A  fraudulent  dissolution  and  transfer  of  the  firm  property  to  one  partner 
is  the  act  of  all  the  partners.    {In  re  J.  A.  &  H.  W.  Shouse,  Crabbe,  482.) 

When  a  transfer  of  property  is  charged  as  an  act  of  bankruptcy  against  a 
firm,  the  petition  should  distinctly  allege  that  the  property  transferred  be- 
longed to  the  firm.  {In  re  Williams  &  Co.  3  B.  R.  286 ;  s.  c.  Lowell,  406; 
B.  c.  2  L.  T.  B.  100.) 

A  transfer  of  firm  property  by  one  member  of  a  firm,  without  the  privity 
or  consent  of  his  copartners,  is  an  act  of  bankruptcy  on  the  part  of  the  firm 
when  accompanied  by  the  other  conditions  prescribed  by  the  act.  {In  re 
Black  &  Secor,  1  B.  R.  853;  s.  c.  2  Ben.  196;  s.  c.  1  L.  T.  B.  39;  Fisher  v. 
Currier,  5  Law  Rep.  217;  s.  c.  1  Penn.  L.  J.  217.) 

It  is  never  good  pleading  to  make  averments  in  the  alternative.  Whea 
two  distinct  matters,  each  of  which  contains  a  good  cause  of  action  or  de- 
fense, are  alleged  conjunctively,  it  is  enough  that  either  of  them  be  satisfac- 
torily proved.  {In  re  Drummond,  1  B.  R.  231 ;  s.  c.  1  L.  T.  B.  7;  Irving  v. 
Hughes,  2  B.  R.  62 ;  s.  c.  7  A.  L.  Reg.  209.) 

Where  one  of  the  alternatives  will  support  the  pleadings  and  the  other 
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not,  the  construction  will  be  against  the  pleading,  and  it  will  be  held  bad  on 
demurrer.     {In  re  Redmond  &  Martin,  9  B.  R.  408.) 

Where  it  is  immaterial  which  one  of  the  alternatives  is  true,  a  pleading  in 
the  alternative  will  not  be  held  bad  on  demurrer.     (In  re  Redmond  &  Martin, 

9  B.  R.  408.) 

It  is  not  necessary  in  the  first  instance  for  a  petitioning  creditor  to  show 
that  there  are  other  creditors.  Ordinarily,  bankruptcy  proceedings  may  be 
instituted  and  maintained  where  there  are  no  other  creditors.  If,  however, 
that  fact  becomes  material  in  any  case,  the  burden  is  on  the  debtor  to  show 
it     {In  re  Daniel  Sheehan,  8  B.  R  345.) 

A  careful  pleader  in  stating  the  nature  of  the  demand  will  alle<i^e  that 
the  obligation  was  contracted  by  the  alleged  debtor ;  but  where  the  demand 
has  already  been  averred  to  be  against  the  alleged  debtor,  an  omission  to  so 
charge  in  the  description  of  the  claim  will  not  render  the  petition  bad  on 
demurrer.  {In  re  Raymond  &  Martin,  9  B.  R.  408 ;  vide  in  re  J.  A.  &  H.  W. 
Shouse,  Crabbc,  482.) 

The  demand  need  not  be  stated  in  detail,  but  it  should  be  so  far  stated 
that  the  court  may  see  that  it  is  a  provable  debt.  {In  re  Joseph  S.  Hadley,  12 
B.  R.  866.) 

The  petition  must  affirmatively  show  that  the  requisite  number  of  credit- 
ors in  number  and  amount  have  united  therein.  This  allegation  need  not 
necessarily  be  so  positive  that  the  party  can  be  prosecuted  for  peijury  on  it, 
but  it  may  be  stated  on  information  and  belief     {In  re  J.  Young  Scammon, 

10  B.  R.  66;  8.  c.  6  C.  L.  N.  828;  9.  c,  1  Cent  L.  J.  328;  s.  c.  10  A.  L.  J.  29; 
B.  c.  20  Pitts.  L.  J.  207 ;  in  re  Joliet  Iron  &  Steel  Co.  10  B.  R.  60 ;  s.  c.  1 
A.  L.  T.  [N.  S.]  372;  s.  c.  10  A.  L.  J.  29;  s.  c.  0  C.  L.  N.  328;  a.  c.  21  Pitts. 
L.  J.  207;  in  re  Isaac  Scull,  10  B.  R.  165;  s.  c.  7  Ben.  371;  s.  c.  1  A.  L.  T. 
[N.  S.]  416;  Warren  Savings  Bank  v.  Palmer^  10  B.  R.  239;  s.  o.  6  C.  L.  N. 
366;  s.  c.  31  Leg.  Int.  261;  s.  c.  8  Pac.  L.  R.  44;  21  Pitts.  L.  J.  193;  in  re 
James  R.  Keeler,  20  I.  R.  R.  82;  s.  c.  10  B.  R.  419.) 

The  requirement  of  the  statute  is  not  met  by  an  allegation  that  the  peti- 
tioners .constitute  the  requisite  proportion  of  the  creditors  when  two  of  them 
hold  claims  for  less  than  two  hundred  and  fifty  dollars.  {In  re  James  A. 
McKibben,  12  B.  R.  97.) 

It  is  not  necessary  to  amend  the  petition  when  there  has  been  an  adjudi- 
cation before  the  amended  act  took  effect.  The  judgment  of  adjudication 
based  upon  a  petition  cou  forming  to  the  provisions  of  the  law  in  force  when 
made  is  valid,  and  as  binding  upon  the  debtor  as  if  the  amended  act  had 
not  been  passed.  The  adjudication  removes  the  case  beyond  the  domain  of 
legislative  control.  {In  re  Jacob  Raffauf,  10  B.  R.  69 ;  s.  c.  21  Pitts.  L.  J. 
206;  s.  c.  6  C.  L.  N.  341 ;  in  re  Frederick  E.  Angell,  10  B.  R.  73 ;  s.  c.  31 
Leg.  Int  254 ;  s.  c.  21  Pitts.  L.  J.  206;  6  C.  L.  N.  341 ;  s.  c.  1  Cent  L.  J. 
363 ;  in  re  H.  &  M.  Rosenthal,  10  B.  R.  191 ;  8.  c.  81  Leg.  Int.  254 ;  6  C.  L. 
N.  342 ;  in  re  Obear,  10  B.  R.  151 ;  s.  c.  3  Dillon,  37 ;  in  re  C.  B.  Comstock 
&  Co.  10  B.  R.  451 ;  s.  c.  8  Pac.  L.  R.  86;  s.  c.  22  Pitts.  L.  J.  25;  6  C.  L.  N. 
413;  BarneH  v.  Hightower,  10  B.  R.  157  ;  in  re  Wm.  J.  Pickering,  10  B.  R. 
208.) 

An  adjudication  made  on  the  22d  day  of  June,  1874,  may  be  set  aside  if 
the  proper  projmrtion  of  creditors  did  not  join  in  the  petition.  {In  re  Car- 
rier &  Baum,  13  B.  R.  208.) 

If  an  adjudication  has  been  made  upon  a  petition  not  signed  by  a  sufficient 
number  of  creditors,  the  court  upon  the  nling  of  a  petition  signed  by  the 
requisite  proportion  of  creditors  praying  for  a  confirmation  of  the  proceed- 
ings may  make  a  new  adjudication.    {In  re  Wm.  y.  Taylor  &  Co.  1 W.  N.  16.) 
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The  Tertfication. 

If  there  are  five  or  less  signers,  all  must  verify  the  petition  by  oath ; 
but  if  there  are  more  than  five  signers  it  is  sufficient  if  the  first  five  of  them 
so  verify  it.  This  necessarily  implies  that  there  may  be  more  signers  than 
those  who  verily  the  petition  by  oath,  and  also  that  those  who  are  petidoneis 
must  sign  the  petition.  (In  re  Isaac  Scull,  10  B.  R.  165 ;  s.  c.  7  Ben.  371 ;  s.  c. 
1  A.  L.  T.  [N.  S.]  416.) 

Where  several  petitioners  join  in  the  petition  in  the  same  right,  a  verifica- 
tion by  one  is  sufficient.     But  the  case  of  petitioners  joining  in  separate  and 
distinct  rights  is  different,  and  it  is  necessary  that  there  should  be  a  verifica- 
tion by  or  on  behalf  of  each  petitioner.    (In  re  Solomon   Simmons,  10  B.  R. 
253 ;  s.  c.  1  Cent.  L.  J.  440.) 

The  petition  may  be  signed  in  the  name  of  the  firm  and  verified  by  a 
member  of  the  firm.     (In  re  Morris,  11  B.  R.  448.) 

When  an  agent  is  clothed  with  full  authority,  and  is  able  to  present  the 
proper  authentication  of  the  petition  required  by  the  forms,  the  petition  should 
be  entertained,  although  the  petitioning  creditor  does  not  in  person  sign  or 
swear  to  the  petition.  The  act  does  not  in  terms  say  that  the  petition  shall 
be  signed  or  verified  at  all.  It  should  be  construed  as  similar  language  is  in 
the  whole  field  of  legislation,  and  in  the  terminology  of  courts ;  and  there  the 
maxim,  ^*  quifaeitper  alium  facUper  ««,"  is  of  almost  universal  application. 
The  blanks  in  the  forms  may  be  filled  by  the  name  of  the  attorney  or  agent 
of  the  petitioner,  or  with  the  name  of  the  petitioner,  **  by  A.  B.,  his  attorney 
and  agent."  (In  re  Jacob  Rayner,  7  B.  R.  627;  s.  o.  11  Blatch.  43;  contra^ 
Hunt  V.  Pooie,  6  B.  R.  161 ;  in  re  D.  C.  Butterfield,  6  B.  R.  257.) 

No  officer  of  a  corporation  has  authority,  by  virtue  of  his  office,  to  sign 
and  verify  a  petition  for  ac^udication  of  bankruptcy  against  a  debtor  of  the 
corporation,  unless  specially  authorized  by  some  statute,  by-law,  or  resolution 
of  the  board  of  directors.  Such  authority  being  special,  must  in  all  cases  be 
made  to  appear  by  the  oath  of  the  person  signing  and  verifying  the  petition, 
or  other  competent  evidence.  (In  re  Moses  A.  McNaughton,  8  B.  R.  44;  in  re 
Ralph  Johnson,  1  N.  Y.  Leg.  Obs.  166;  s.  c.  5  Law  Rep.  313.) 

When  the  petition  is  signed  and  certified  by  an  agent  there  must  be  proof 
of  his  authority,  either  by  his  oath  or  otherwise,  (In  re  Rosenfields,  11  B. 
R.  86;  s.  c.  1  Cent.  L.  J.  583;  in  re  Joseph  8.  Hadley,  12  B.  R.  366;  in  re 
Edward  Sargent,  13  B.  R.  144.) 

If  the  petition  is  signed  by  an  agent  of  the  petitioning  creditor,  it  need 
not  set  forth  the  authority  under  which  the  agent  acts.  (In  re  California  Pa- 
cific R.  R.  Co.  11  B.  R.  193.) 

If  there  is  no  proof  of  the  authority  of  the  agent,  the  court  may  receive 
supplementary  affidavits  tending  to  prove  the  authority  of  the  agent  at  the 
time  when  he  signed  and  verified  the  petition.  (In  re  Rosenfields,  11  B.  R. 
86;  s.  c.  1  Cent.  L.  J.  583.) 

All  creditors  who  are  absent  from  the  district  may  sign  the  petition  by 
attorney.     (In  re  California  Pacific  R.  R.  Co.  11  B.  R.  193.) 

If  the  petition  is  verified  by  an  agent,  where  there  are  more  than  five  pe- 
titioning creditors,  the  fact  of  non-residence  should  be  stated  and  sworn  to 
in  the  affidavit.  (In  re  Solomon  Simmons,  10  B.  R.  253;  s.  c.  1  Cent.  L.  J. 
440;  in  re  Joseph  S.  Hadley,  12  B.  R.  366.) 

Where  there  are  less  than  five  petitioning  creditors,  the  fact  of  non- resi- 
dence need  not  be  stated  in  the  affidavit  when  it  is  made  by  an  agent.  (In  re 
Solomon  Simmons,  10  B.  R.  253;  s.  c.  1  Cent.  L.  J.  440.) 
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If  the  name  of  the  agent  who  acts  for  one  of  the  first  five  signers  is  not 
contained  in  the  body  of  the  verification,  the  petition  is  not  sufficiently  yen* 
fied,  although  the  name  is  appended  to  the  verification.  {In  re  Rosenfields, 
11  B  R.  86;  8.  c.  1  Cent.  L.  J.  583.) 

When  an  agent  verifies  the  petition,  he  should  do  so  on  behalf  of  his 
principals.    (In  re  Solomon  Simmons,  10  B.  R  258 ;  s.  c.  1  Cent.  L.  J.  440.) 

If  the  petition  purports  to  be  signed  by  the  agent  of  a  creditor  who  never 
in  fact  consented  thereto,  it  must  be  dismissed,  where  it  merely  alleges  that  all 
the  petitioners  constitute  the  requisite  number,  for  no  amendment  in  such 
case  can  be  allowed.  {In  re  Rosenfields,  11  B.  R.  86;  s.  c.  1  Cent.  L> 
J.  688.) 

The  jurat  subscribed  by  the  register  need  not  contain  a  venue  when  it  can 
be  sufficiently  collected  from  the  deposition  itself  that  the  oath  was  adminis- 
tered where  the  officer  resides.  {In  re  Hill  &  Van  Yalkenburgh,  6  Law  Rep. 
326.) 

The  affidavit  as  well  as  the  petition  should  be  subscribed  by  the  petitioner. 
The  omission  to  subscribe  the  affidavit  is  an  incurable  defect.  The  petition 
is  not  a  petition  in  propria  forma^  such  as  can  be  amended.  {Moore  dh  Bro.  v> 
Harley,  4  B.  R  242 ;  s.  C.  2  L.  T.  B.  666.) 

The  verification  is  no  part  of  the  petition.  It  is  necessary  that  it  should 
accompany  the  petition  only  in  order  to  predicate  upon  it  certain  prescribed 
action  in  furtherance  of  the  jurisdiction  acquired  by  the  filing  of  the  petition. 
A  defective  verification  may,  therefore,  be  amended.  {In  re  Solomon  Sim- 
mons, 10  B.  R.  253 ;  6.  c.  1  Cent.  L.  J.  440  ;  in  re  California  Pacific  R.  R. 
Co.  11  B.  R.  193;  in  rtf  Edward  Sargent,  13  B.  R  144.) 

An  objection  to  a  defective  verification  may  be  waived  by  the  debtor.  {In 
re  Morris,  11  B.  R.  443.) 


The  Depositions. 

The  deposition  of  acts  of  bankruptcy  must  be  such  as  constitutes  legal 
testimony.  Its  statements  must  be  of  facts,  and  not  the  mere  conclusions  of 
the  witness,  and  as  a  general  rule  they  must  be  of  the  witness'  own  knowledge 
and  not  mere  hearsay.  They  must  be  stated  with  such  clearness  as  to  leave  no 
doubt  as  to  their  meaning.  {In  re  Rosenfields,  11  B.  R.  86;  s.  c.  1  Cent.  L. 
J.  583.) 

It  is  not  necessary  for  each  creditor  joining  in  the  petition,  to  file  a  proof 
of  his  claim.  That  is  required  only  of  the  first  five  signers.  {In  re  Phila- 
delphia Axle  Works,  1  W.  N.  126.) 

A  single  member  of  a  firm  who  are  the  petitioning  creditors,  is  competent 
to  depose  to  the  act  of  bankruptcy.    (Anon.  1  Cent.  L.  J.  182.) 

A  deposition  to  an  act  of  bankruptcy  should  be  made  upon  the  personal 
knowledge  of  the  deponient     {In  re  Joseph  S.  Hadley,  12  B.  R.  366.) 

If  any  fact  in  a  deposition  to  an  act  of  bankruptcy  is  stated  on  informa- 
tion and  belief,  it  should  be  stated  with  such  particularity  and  detail,  that 
the  court  may  see  from  whom  the  information  was  derived,  the  circum- 
stances under  which  it  was  acquired,  and  the  weight  that  should  be  attached 
to  it.     {In  re  Joseph  S.  Hadley,  12  B.  R.  366.) 

A  deposition  to  an  act  of  bankruptcy,  consisting  of  a  fraudulent  convey- 
ance, must  allege  or  show  the  fraudulent  intent  of  the  debtor  in  making  the 
conveyance.    {Cunningham  v.  Cady^  13  B.  R.  525  ;  s.  c.  8  C.  L.  N.  165.) 
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A  deposition  in  proof  of  the  debt,  should  state  whether  the  claim  is 
secured  or  not.     (Cunningham  v.  Cady^  18  B.  R  525;  B.  c.  8  C.  L.  N.  165.) 

A  petition  will  not  be  dismissed  because  the  depositions  in  support  thereof 
are  defective,  but  the  petitioning  creditor  on  motion  will  be  allowed  to  file 
supplemental  depositions.     (Cunningham  y  Cody,  13  B.  R.  525 ;  in  ie  Joseph 

5.  Hadley,  12  B.  K  806 ;  a.  c.  8  C.  L.  N.  166 ;    contra^  May  v.  Harper  et  al.  A 
B.  R.  478;  b  c.  4  Brews.  253;  b.  c.  2  L.  T.  B.  181.) 

When  depositions  are  defective,  the  order  to  show  cause  will  be  set  aside, 
but  a  new  order  will  be  issued  on  supplemental  depositions.  (Cunningham  t. 
Cody,  13  B.  R.  625;  s.  c.  8  C.  L.  N.  165.) 

If  the  oflBcer  who  took  the  deposition  omits  to  sign  the  jurat,  he  may  be 
idlowed  to  sign  it  after  the  deposition  is  filed.  (In  re  James  A.  McKibben, 
12  B.  R.  97.) 

A  deposition  to  an  act  of  bankruptcy  can  not  be  taken  before  a  notary 
public.     (In  re  James  A.  McKibben,  12  B.  R  97.) 

The  Amount. 

The  object  of  notice  to  the  creditors  named  in  the  list  is  to  enable  the  pe- 
titioning creditors  and  others  of  the  named  creditors  to  show  that  the  list  is 
incorrect.  The  proper  course  to  be  pursued  is  to  enter  an  order  referring  the 
case  to  the  clerk  or  register  to  ascertain  and  report  whether  the  requisite 
number  of  creditors  have  joined  in  the  petition.  (In  re  Hymes,  10  B.  R.  433; 

6.  0.  7  Ben.  427;  in  re  Edward  Sargent,  13  B.  R  144.) 

The  affirmative  of  the  allegation  and  denial  on  the  reference  is  with  the 
petitioning  creditors.     (In  re  Hymes,  10  B,  R  483 ;  s.  c.  7  Ben.  427.) 

Written  or  printed  notice  should  be  given  by  the  clerk  by  mail,  postage 
prepaid,  to  all  of  the  creditors  named  in  the  list,  at  the  addresses  named  in 
the  list^  of  the  time  and  place  of  reference  and  its  object.  Such  notice  should 
contain  a  copy  of  the  list  with  its  names,  places  of  residence  and  amounts. 
(In  re  Hymes,  10  B.  R.  433;  s.  c.  7  Ben.  427.; 

The  debtor  should  attend  on  the  reference  and  submit  to  an  examination, 
if  desired  by  the  petitioning  creditors,  as  to  the  matters  embraced  in  the  list 
or  covered  by  the  issue.     (In  re  Hymes,  10  B.  R.  433 ;  s.  c.  7  Ben.  427.) 

The  petitioning  creditors  are  to  be  ^' one  or  more  "in  number;  but 
whether  one  will  suffice,  cr  if  more  are  neces.sary  how  many  there  must  be,  is 
to  be  determined  by  certain  tests  prescribed  by  the  section.  (In  re  Hymes, 
10  B.  R  433;  s.  c.  7  Ben.  427.) 

The  creditors  may  elect  to  obtain  one  fourth  in  number  of  the  chief  cred- 
itors, or  one  fourth  of  all  the  creditors,  provided  that  one  third  in  amount  of 
all  the  debts  are  represented  in  the  petition.    (In  re  J.  R.  Currier,  13  B.  H. 
68.) 

It  is  not  necessary  that  the  chief  creditors  shall  have  been  asked  to  sign 
and  htfve  refused.    (In  re  J.  R.  Currier,  13  B.  R.  68.) 

Creditors  whose  claims  are  under  $250  are  not  to  be  counted  in  estimating 
the  numbers,  if  one  fourth  of  the  creditors  above  that  sum  join  in  the  peti- 
tion. If  such  number  do  not  join,  then  creditors  below  $260  may  be  counted 
to  obtain  the  necessary  number.  (In  re  Woodford  &  Chamberlain,  18  B.  R 
676;  B.  c.  1  C.  L.  N.  37;  in  re  Reiman  &  Friedlander,  11  B.  R  21;  s.  c.  7 
Ben.  455 ;  B.  c.  13  B.  R  128 ;  b.  c.  12  Blatch.  662;  in  re  John  B.  Bergeron, 
32  B.  R  385;  s.  c.  10  Pac.  L.  R  259 :  in  re  Philadelphia  Axle  Works,  1  W. 
N.  126.) 

In  computing  the  amount,  the  aggregate  of  the  petitioning  creditor's  debts 
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must  be  equal  to  one  third  of  all  the  debts,  irrespective  of  amount,  provable 
against  the  estate.  (In  re  Joseph  S.  Hadley,  12  B.  R.  866;  in  re  John  B. 
Bergeron,  12  B.  R.  885 ;  s.  c.  10  Pac.  L.  R.  259 ;  s.  c.  2  Cent.  L.  J.  507 ;  in  re 
J.  R.  Currier,  13  B.  R.  68 ;  in  re  Woodford  &  Chamberlain,  13  B.  R.  575 ;  a.  c. 
1  C,  L.  J.  37 ;  contra,  in  re  Hymes,  10  B.  R.  144;  s.  c.  7  Ben.  427.) 

A  pai*ty  has  the  right  to  purchase  a  claim  in  good  faith,  with  a  view  to 
enable  himself  to  join  in  a  petition  in  order  to  make  up  the  necessary  number. 
(In  re  Woodford  &  Chamberlain,  13  B.  R.  575;  a.  c.  1  C.  L  J.  37;  in  re  J.  A. 
&  H.  W.  Shouse,  Crabbe,  482.) 

Where  a  sale  of  a  claim  is  void  for  fraud  or  want  of  consideration,  and  is 
set  aside  for  that  reason,  the  claim  in  the  court  is  to  be  deemed  to  belong  to 
the  assignor.  (In  re  Woodford  &  Chamberlain,  13  B.  R.  575 ;  s.  c.  1  C.  L. 
J.  87.) 

A  creditor  who  has  issued  an  attachment  within  four  months  before  the 
commencement  of  tlie  proceeding^  in  bankruptcy,  must  be  reckoned  in  com- 
puting the  proportion  of  creditors  who  must  unite  in  the  petition.  (In  re 
C.  G  Scraflford,  14  B.  R.  184.) 

A  debt  barred  by  the  statute  of  limitations  in  Wisconsin  is  not  provable, 
and  can  not  be  reckoned  in  computing  the  number  who  must  join  in  an  invol- 
untary petition  filed  in  that  State.  (In  re  Theodore  Noesen,  12  B.  R.  422; 
8.  c.  7  C.  L.  N.  419  ) 

A  petition  by  creditors  who  are  entitled  to  petition  alone  is  not  affected  by 
the  joining  of  another  creditor  whose  debt  is  insuflScient.  (In  re  Tower,  1 
N.  Y.  Leg.  Obs.  8;  a.  c.  6  Law  Rep.  214;  a.  c.  1  Penn.  L.  J.  209.) 

Creditors  who  have  received  and  still  hold  fraudulent  preferences  are  not 
counted  in  determining  whether  the  requisite  number  of  creditors  as  to  value 
have  joined  in  the  petition.  (In  re  M.  C.  Israel,  12  B.  R.  204;  s.  c.  3  Dillon, 
511 ;  Clinton  v.  Mayo,  12  B.  R.  89;  in  re  J.  R.  Currier,  13  B.  R.  68.) 

A  secured  creditor  may  be  a  petitioning  creditor,  but  the  amount  at  which 
his  debt  is  to  be  reckoned  is  to  be  ascertained  by  deducting  the  value  of  the 
security.  (In  re  California  Pacific  R  R.  Co.  11  B.  R.  193;  in  re  Stan- 
sell,  6  B.  R.  183  ;  in  re  Daniel  Sheehan,  8  B.  R.  345 ;  in  re  W.  B.  Alex- 
ander, 4  B.  R.  178;  s.  c.  Lowell,  470;  s.  c.  2  L.  T.  B.  238;  EcfoH  v. 
Oreely,  6  B.  R."433;  s.  c.  4  C.  L.  K  209;  contra,  in  re  Johann,  8  B.  R.  144; 
8.  c.  4  B.  R  434;  s.  c.  2  Biss.  139;  s.  c.  2  L.  T.  B.  92;  in  re  Jacob  Frost,  11 
B.  R  69 ;  8.  c.  7  C.  L.  N.  42;  in  re  Green  Pond  R.  R  Co.  13  B.  R.  118.) 

If  the  petitioning  creditors  do  not  constitute  one  fourth  in  number,  and 
there  is  no  allegation  to  that  effect,  the  petition  will  be  dismissed  without  al- 
lowing any  time  for  other  creditors  to  unite  therein.  (In  re  Thomas  F. 
Burch,  10  B.  R  150.) 

The  petitioning  creditors  must  be  held  to  good  faith,  and  can  not  reck- 
lessly file  a  petition  for  the  purpose  of  making  the  respondent  file  a  statement 
of  bis  creditors.  Such  a  fishing  petition  can  not  be  entertained.  If  it  appears 
to  the  court  by  affidavit  or  otherwise,  that  at  the  time  of  filing  the  petition 
the  creditors  joining  in  it  knew  that  they  did  not  constitute  the  requisite 
number,  the  petition  should  be  dismissed.  The  matter  may  be  brought  be- 
fore the  court  by  a  motion.  (In  re  Scammon,  11  B.  R.  280;  s.  c.  7  C.  L.  N. 
42.) 

If  the  petitioning  creditors  deny  that  the  list  of  creditors  filed  by  the 
debtor  is  true,  either  as  to  the  nature  or  amount  of  the  debts,  the  case  may 
l>e  referred  to  a  register  to  take  proof  and  report  as  to  the  correctness  of  the 
list.     (In  re  Jacob  Frost,  11  B.  R  69;  8.  c.  7  C.  L.  N.  42.) 

While  the  investigation  of  the  list  of  creditors  is  pending,  the  court  may 
provisionally  limit  the  period  within  which  other  creditors  may  join  in  the 
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petition,  and  such  time  will  not  be  enlarged,  except  for  sufficient  cause.     (In 
re  Benjamin  Bullock,  1  W.  N.  22.) 

The  snme  number  and  amount  of  creditors  must  join  in  a  pi'oceeding  to 
force  a  corporation  into  bankruptcy,  as  is  required  in  the  case  of  an  individual. 
(In  re  Leavenworth  Savings  Bank,  14  B.  R  82,  92 ;  in  re  Detroit  Car  Works, 
14  B.  R.  248;  in  re  Oregon  B  &  P.  Co.  14  B.  R.  894;  8.  c.  13  B.  R.  199;  8.  c. 
8  C.  L.  N.  81 ;  s.  c.  10  Pac.  L.  R.  108.) 

The  Pettttoner'§  Debt. 

(I)  It  is  not  necessary  that  the  debt  should  have  existed  at  the  time  the 
act  of  bankruptcy  was  committed.  The  creditor  who  can  file  a  petition  for 
involuntary  bankraptcy,  is  one  whose  debt  is  provable  under  the  act.  Section 
5067  declares  that  all  debts  due  and  payable  at  the  time  of  the  adjudication 
of  bankruptcy,  and  all  debts  then  existing  but  not  payable  until  a  future 
day,  may  be  proved  against  the  estate  of  a  bankrupt.  A  debt  existing  at  the 
time  the  petition  is  filed,  if  a  valid  one,  is  sufficient  to  support  the  proceed- 
ings. (Phelps  V.  Clasen,  3  B.  R.  87;  s.  o.  1  Wool.  204;  contra^  in  re  MuUerA 
Bretano,  3  B.  R.  829;  s.  c.  1  Deady,  613;  s.  c.  2  L.  T.  B.  83.) 

A  debt  contracted  prior  to  the  passage  of  the  act  is  sufficient.  (In  r« 
John  W.  Hull,  1  N.  Y.  Leg.  Obs.  1.) 

The  provisions  of  the  bankrupt  act,  literally  construed,  are  wholly  unam- 
biguous, and  nuthoiize  a  creditor  whose  debt  is  not  due  to  become  a  peti- 
tioner. His  debt  exists  at  and  before  the  adjudication  of  bankruptcy,  aud  is, 
therefore,  a  provable  debt.  Being  a  provable  debt,  it  is  sufficient  to  maintain 
the  petition.  (Linn  et  al.  v.  Smith,  4  B.  R.  46;  s.  c.  1  L.  T.  B.  229;  s.  c  3 
L.  T.  B.  218;  in  re  Ouimette,  8  B.  R.  566;  s.  c.  1  Saw.  47;  in  re  W.  B.  Alex- 
ander, 4  B.  R.  178;  s.  c.  Lowell,  470;  s.  c.  2  L.  T.  B.  238;  in  re  Samuel  King, 
1  N.  Y,  Leg.  Obs.  276 ;  in  re  Tower,  1  N.  Y.  Leg.  Obs.  8 ;  s.  c.  5  Law  Rep. 
214 ;  s.  c.  1  Penn.  L.  J.  209.) 

When  the  petition  alleges  the  debt  to  be  due  and  payable,  and  the  proof 
shows  that  the  debt  was  not  due  at  the  time  of  the  filing  of  the  petition,  the 
variance  will  not  be  fatal,  because  tiie  averment  that  the  debt  was  due  was 
not  necessary.  (Linn  et  al,  v.  Smithy  4  B.  R.  46 ;  s.  c.  1  L.  T,  B.  229 ;  s.  c.  3 
L.  T.  B.  218  ) 

When  the  petitioning  creditor  has  received  the  notes  of  third  parties,  to 
be  applied  to  the  piyment  of  his  debt,  if  they  should  on  inquiry  be  found 
collectible,  the  delivery  of  the  notes  amounts  to  a  conditional  payment.  If 
the  notes  are  paid  or  collected  according  to  their  tenor,  the  debt  of  the  peti- 
tioner would  be  paid  and  extinguished.  If  they  are  not  so  paid  or  collected, 
and  the  petitioner  has  not  been  guilty  of  negligence  in  the  premises,  the  de- 
livery would  amount  to  nothing.  The  petitioner  having  agreed  to  take  the 
notes  as  payment  if  they  were  collectible,  thereby  bound  himself  to  sue  upon 
them  if  suit  should  be  necessary  for  their  collection.  An  agreement  to  take 
notes  as  payment  if  they  are  proved  collectible,  implies  something  more  than 
to  take  them  if  they  are  paid.  It  is  equivalent  to  an  agreement  to  collect 
them  so  far  as  the  same  can  be  done  by  the  use  of  ordinary  dib'gence.  It  is 
not  the  proper  construction  of  the  agreement,  that  the  petitioner  agreed  to 
take  the  notes,  if,  on  inquiry,  he  should  find  them  collectible,  and  it  ought 
not  to  be  so  interpreted.  If  the  notes  were  in  fact  collectible,  they  were,  from 
the  date  of  their  delivery,  so  far  payment  of  the  debt.  If  this  conditional 
payment  has  in  fact  turned  out  to  be  no  payment,  by  reason  of  the  notes  prov- 
m<r  worthless  or  uncollectible,  notwithstanding  the  due  diligence  of  the  peti- 
tioner, he  should  produce  them  at  the  trial,  and  surrender  them  to  the  debtor. 
If  the  balance  that  remains,  after  deducting  the  amount  of  the  collectible 
notes,  is  less  than  f  25(i,  it  will  not  be  sufficient  in  amount  to  enable  the  pe- 
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titioner  to  maintain  bis  petition,     (/n  re  Ouimette,  3  B.  R.  56G ;  8.  c.  1  Saw. 
47.) 

When  the  nature  of  the  petitioner's  demand  is  fully  set  forth  in  the  peti- 
tion, the  question,  whether  the  debt  is  provable  or  not,  is  one  of  law  and  not 
of  fact  merely,  and  the  court  must  decide  it.  (Sigsl/y  v.  Willis^  3  B.  R.  207; 
8.  c.  8  Ben.  371 ;  8.  c.  1  L.  T.  B.  71.) 

A  joint  liability  upon  a  bond  given  by  the  petitioner  and  the  debtor,  and 
secured  by  a  mortgage,  is  not  sufficient  to  support  a  petition.  The  joint 
obligor  can  not  prove  his  claim  in  a  case  where  the  principal  creditor  could 
prove,  and  the  creditor  could  not  prove,  because  he  has  security  upon  the 
property  of  his  debtor.  Nor  can  the  petitioner  su»tain  his  petition  upon  the 
ground  that  he  has  a  contingent  debt  or  a  contingent  liability.  It  can  hardly 
De  supposed  that  it  was  intended  that  a  petition  against  a  debtor  should  be 
maintained  upon  the  allegation  that  upon  a  certain  contingency,  which  might 
never  happen,  the  party  proceeded  against  would  become  a  debtor.  The  pro- 
vision that  authorizes  an  application  to  the  court  to  have  the  present  value  of 
the  debt  or  liability  ascertained,  only  authorizes  proof  of  the  amount  so  ascer- 
tained, and  it  is,  to  say  the  least,  very  doubtful  whether,  in  case  of  such  a  joint 
bond,  there  is  any  provable  debt  wichin  the  meaning  of  the  statute  until  the 
amount  is  so  ascertained*  (Sigaby  v.  Willis^  3  .B.  R.  207  ;  s.  c.  3  Ben.  871 ; 
8.  c.  1  L.  T.  B.  71.) 

If  two  firms  share  in  a  certain  venture,  and  deposit  the  proceeds  in  bank 
under  the  name  of  one  of  them,  with  the  word  ''  Co."  added,  the  agreement 
will  not  constitute  a  partnership  between  the  members  of  the  two  firms,  nor 
will  a  check  drawn  upon  the  bank  establish  that  there  is  such  a  copartner- 
ship.    {In,  re  J.  H.  Warner  et  al.  7  B.  R.  47 ;  s.  c.  4  Pac.  L.  R.  123.) 

A  participation  in  the  profits  is  presumptive  proof  that  the  participant  is 
a  partner,  and  sufficient  proof  in  the  absence  of  all  other  opposing  circum- 
stances. If  the  alleged  dormant  partner  receives  interest  on  the  money  placed 
at  the  disposal  of  the  firm,  and  a  compensation  beyond  the  usual  rate  as  book- 
keeper, the  circumstance  indicates  that  the  arrangement  is  either  a  device  to 
cover  up  a  partnership  in  the  profits  or  a  usurious  loan.  As  it  is  not  unlawful 
to  be  a  dormant  or  secret  partner,  and  it  is  to  loan  money  at  usurious  interesj;, 
the  law  will  presume  that  the  contingent  and  extra  compensation  for  keeping 
the  books  is  a  device  to  enable  the  party  to  share  in  the  profits  as  partner. 
</«  re  W.  W.  Francis  et  al  7  B.  R.  359;  s.  c.  2  Saw.  280.) 

The  petitioner  may  proceed  ag.unst  one  partner,  even  though  the  debt 
proved  is  a  partnerahip  debt.  Upon  principle  as  well  as  authority,  a  partner- 
ship creditor  has  such  an  interest  in  the  property  of  any  one  of  the  partners 
that  he  may  proceed  against  one  alone  upon  proof  of  his  debt.  {In  re  Mellick, 
4  B.  R.  97.) 

A  creditor  who  has  taken  the  property  of  a  debtor  upon  legal  process  can 
throw  him  into  bankruptcy  for  that  act.  (In  re  C.  A.  Davidson,  3  B.  R.  418; 
B.  c.  4  Ben.  10 ;  Coxe  v.  Hah,  8  B.  R.  562;  s.  c.  10  Blatch.  50.) 

The  institution  of  proceedings  at  law  or  in  equity  does  not  conclude  the 
creditor  from  afterwards  abandoning  such  proceedings  and  coming  into  the 
l>ankruptcy  court  at  any  time  before  such  proceedings  have  resulted  in  a  sat- 
isfaction of  the  debt.  The  issue  and  levy  of  an  execution  does  not  take  away 
the  right  of  the  creditor  to  institute  proceedings  in  bankruptcy.  (//*  re 
Daniel  Shcehan,  8.  B.  B.  345.) 

A  judgment  will  sustain  a  petition  for  an  adjudication  of  bankruptcy, 
although  a  writ  of  error  is  pending,  and  a  bond  has  been  filed  to  stay  execu- 
tion.    (In  re  Daniel  Sheehan,  8  B.  R.  345.) 

If  the  petitioning  creditor  has  received  the  debtor's  note  well  indorsed  in 
part  payment  of  his  account,  and  has  passed  it  to  another,  the  amount  due  is 
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the  balance  that  remains  after  the  credit  for  the  note  is  given.     {Culver  y^ 
Calender,  5  Law  Rep.  125.) 

Involuntary  proceedings  in  bankruptcy  are  not  in  any  sense  proceedings 
merely  for  the  collection  or  security  of  the  particular  debt  of  the  petitioning 
creditor.  Tliey  are  for  the  benefit  of  all  the  creditors.  The  fact  that  the 
petitioning  creditor  has  a  provable  debt  to  the  requisite  amount  is  necessary 
to  be  shown  for  two  purposes  only :  1st.  To  show  that  the  alleged  debtor 
occupies  that  relation ;  2d.  To  show  that  the  petitioner  has  the  requisite 
qualifications  to  commence  the  proceedings.  Its  office  is  then  exhausted,  and 
it  has  not,  and  is  never  given,  any  other  or  further  force  or  effect.  The  peti- 
tioning creditor  stands  in  no  better  or  more  favorable  position  after  adjndi- 
cati(m  than  any  other  creditor.  He  must  prove  his  debt  in  the  course  of  the 
.  bankruptcy  proceedicgs  the  same  as  any  other  creditor.  His  debt  may  be 
opposed,  adjudicated  upon,  and  allowed,  abated  or  expunged  the  same  as 
any  other  debt.     (Fnie  Daniel  Sheehan,  8  B.  R.  845.) 

A  tender  in  court  of  the  amount  due  to  the  petitioner  can  not  defeat  the 
petition.  If  the  debtor  is  insolvent,  it  would  not  be  proper  for  the  petitioner 
to  accept  payment  in  full  at  the  expense  of  the  other  creditors.  But  the  fact 
that  there  are  no  other  creditors  to  be  prejudiced  by,  and  complain  of,  the 
payment,  can  not  be  presumed  to  be  within  the  kfiowledge  of  the  petitioner. 
Before  he  accepts  the  tender,  he  must  inquire  concerning  it,  and  he  may  be 
mistaken.  Besides,  no  understanding  of  the  petitioner,  or  proceedings  be- 
tween him  and  the  debtor  upon  such  question,  could  prevent  third  persons^ 
who  might  be  creditors,  from  asserting  their  rights  as  such.  {In  re  Williams 
&  Co.  3  B.  R.  286 ;  s.  c.  Lowell,  406 ;  s.  c.  2  L.  T.  B.  100 ;  in  re  Ouimette,  » 
B.  R.  566 ;  8.  o.  1  Saw.  47.) 

A  debtblr  who  is  solvent  may  pay -any  or  all  of  his  debts  although  proceed- 
ings in  bankruptcy  are  pending  against  him.  {In  re  Oregon  Printing  Co.  IS 
B.  R.  503;  s.  c.  11  Pac.  L.  R.  288;  s.  c.  3  Ceut.  L.  J.  515.) 

Where  a  trust  in  the  strict  and  technical  sense  exists,  cognizable  only  in  a 
court  of  equity,  it  will  not  be  affected  by  the  statute  of  limitations.  But  an 
ag^nt  who  receives  money  to  deposit  in  a  savings  bank,  but  converts  it  to  his 
own  use,  and  immediately  notifies  his  principal  of  the  conversion,  is  not  a 
trustee  in  that  sense  of  the  term.  From  the  day  the  principal  was  advised  of 
the  conversion,  the  claim  became  a  legal  dobt,  enforceable  at  law  and  not  in 
equity.  From  that  date  it  was  a  simple  legal  demand  upon  which  the  statute 
of  limitations  ran.  (In  re  Cornwall,  4  B.  R.  400;  s.  c.  6  B.  R  305;  s.  c.  9 
Blatch.  114;  s.  c.  2  L.  T.  B.  220.) 

A  creditor  who  has  received  an  unlawful  preference  in  respect  to  the  debt 
set  forth  in  the  petition,  can  not  maintain  the  petition  without  a  surrenderor 
the  preference.     (Jn  re  Peter  Rado,  6  Ben.  280.) 

If  the  petitioning  creditor  has  received  a  preference  upon  his  debt,  he  can 
maintain  his  petition  by  making  a  voluntary  surrender  of  such  preference  for 
the  benefit  of  the  creditors  of  the  estate.  (In  re  Hunt  &  Ilomell,  5  B.  R.  433  ; 
in  re  Marcer,  6  B.  H.  351 ;  s.  c.  29  Leg.  Int.  76.) 

A  petition  in  involuntary  bankruptcy  can  not  be  sustained  by  one 
whose  claim  is  barred  by  the  statute  of  limitations  of  the  State  in  which  the 
petition  is  brought.  {Comicall  v.  Cornwall,  6  B.  R.  805;  s.  c.  6  A.  L.  Rev. 
365.) 

If  it  appears  at  any  stage  of  the  trial  that  the  case  is  not  within  the  bank- 
rupt law,  the  proceedings  must  be  dismissed.  If  the  petitioning  creditor^ 
after  the  filing  of  the  petition,  receives  payment  sufficient  to  reduce  the 
amount  of  his  debt  below  $250,  he  can  not  prosecute  the  case  any  further. 
The  cost  incurred  by  him  in  the  proceedings  can  not  be  added  to  his  debt  to 
make  up  the  requisite  amount.     The  debtor  must  owe  his  creditor  $250,  and 
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be  guilty  of  an  act  of  bankruptcy,  before  the  creditor  has  any  right  to  make 
costs  for  the  purpose  of  having  him  adjudicated  a  bankrupt.  {In  re  Skelley, 
5  B.  R.  214;  s.  o.  3  Bias.  260.) 

If  the  principal  of  the  petitioning  creditor's  debt  is  less  than  $250,  but  ex- 
ceeds that  sum  if  the  interest  up  to  the  date  of  the  petition  is  added,  the  ad- 
judication will  be  deemed  valid  when  assailed  in  a  collateral  proceeding. 
iSloan  V.  I.ewU,  12  B.  R  173 ;  s.  c.  68  N.  C.  557 ;  s.  c.  22  Wall.  150.) 

If  a  creditor  was  induced  to  release  his  claim  through  the  misrepresenta- 
tion of  another  creditor,  the  release  is  void,  and  the  debt  is  sufficient.  (Michaels 
T.  Poit,  12  B.  R.  162 ;  8.  c.  21  Wall.  398.) 

It  is  no  defense  in  bankruptcy  that  the  petitioner  is  the  only  creditor,  or 
that  he  has  an  adequate  remedy  at  law  or  in  equity  in  the  State  or  Federal 
courts.  The  bankrupt  act  protects  all  creditors,  and  is  additional  to  other 
remedies  where  it  applies.  It  is  immaterial  that  the  expenses  in  bankruptcy 
bear  a  very  large  proportion  to  that  part  of  the  petitioner's  debt  which 
remains  unsecured.  It  is  not  a  matter  of  discretion,  but  of  strict  right,  that 
he  shall  be  permitted  to  proceed  in  bankruptcy  if  he  chooses  to  do  so.  {In 
re  W.  B.  Alexander  <?«  al  4  B.  R.  178;  8.  c.  Lowell,  470  ;  s.  c.  2  L.  T.  B.  238 ; 
Eefort  et  al.  v.  Greehfy  6  B.  R.  433 ;  s.  c.  4  C.  L.  N.  209.) 

A  creditor  who  holds  security  upon  the  property  of  a  third  person  has  a 
provable  debt  for  the  full  amount  against  the  estate  of  bis  debtor.  If  the 
debtor  is  a  surety  and  pays  the  debt,  he  may  be  entitled  to  the  benefit  of  the 
collateral  security.  But  in  bankruptcy  it  seems  more  just  and  equitable  that 
the  creditor  should  have  the  l)enef3t  of  all  his  remedies,  so  that  he  may  obtain 
his  whole  debt  if  possible.  If  he  is  obliged  to  realize  his  security  and  prove 
only  for  the  balance,  he  will  be  losing  the  advantage  for  which  he  has  stipu- 
lated of  the  full  credit  of  the  promise  of  the  surety.  {In  re  W.  B.  Alexander 
€t  al.  4  B.  R.  178 ;  s.  c.  Lowell,  470 ;  s.  c.  2  L.  T.  B.  238;  Foz  v.  EcksUin,  4 
B.  R.  o'^S.) 

Although  the  law  does  not  expressly  require  that  the  list  of  creditors  pre- 
aented  by  the  debtor  in  denial  that  the  requisite  number  and  amount  of  cred- 
itors have  joined  in  the  petition,  should  be  sworn  to  by  him,  the  general 
intent  of  the  act  indicates  that  it  should  be  done.  The  list  of  his  creditors  is 
peculiarly  within  his  own  knowledge,  and  the  petitioning  creditor  is  entitled 
to  the  benefit  of  a  sworn  list,  so  that  he  may  have  some  assurance  that  ficti- 
tious claims  are  not  inserted.  (In  re  Louis  E.  Steinman,  10  B.  R.  214 ;  s.  c.  6 
C  L.  N.  338;  s.  c.  21  Pitts.  L.  J.  200;  s.  c.  34  Leg.  Int.  269;  in  re  Hymes, 
10  B.  R.  433;  s.  c.  7  Ben.  427 ;  Bamert  v.  Hightower.  10  B.  R.  157.) 

Amendment. 

It  belongs  to  courts  of  justice,  as  the  general  rule,  to  permit  amendments 
cf  proceedings  before  them  when  they  have  obtained  jurisdiction  of  the 
person  and  of  the  subject- matter,  and  it  would  be  stnngQ  if  the  district  court, 
in  the  a<l ministration  of  the  bankrupt  law,  should  be  held  incompetent  to 
allow  such  amendments.  The  exercise  of  the  power  may  often  be  indispen- 
isable  to  the  complete  attainment  of  justice.  The  rules  in  bankruptcy  made 
by  the  supreme  court  contemplate  the  exercise  of  this  power,  and  are  at  least 
evidence  that  the  supreme  court  deemed  that  such  nmendments  might  law- 
fully be  allowed.  {Hardy  et  al.  v.  Binninger  et  al.  4  B.  R  262 ;  s.  c.  7  Blatcb. 
262.) 

The  petition  may  be  amended.  Special  reasons  must  be  given  to  obtain 
an  amendment  to  a  sworn  petition,  or  the  pleadings,  which  are  required  to 
be  verified  by  the  oath  of  the  party ;  and  where  the  object  is  to  introduce  new 
facts  or  change  essentially  the  grounds  of  the  prosecution  or  the  defense,  the 
courts  are  disinclined  to  allow  such  amendments,  except  for  very  special 
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reasons,  and  where  they  are  clearly  required  in,  the  furtherance  of  justice^ 
(Crowley  &  Hoblitzell,  1  B.  R.  516 ;  s.  c.  1  L.  T.  B.  79 ;  in  re  Craft,  1  B.  R- 
378 :  2  B.  R.  Ill ;  s.  c.  2  Ben.  214 ;  s.  c.  «  Blatch.  177  ;  in  re  Waite  &  Crocker* 
1  B.R  873;  s.  c.  Lowell,  207;  in  re  Haughton,  1  B.  R.  460;  in  re  Hill  & 
Van  Valkenburgh,  5  Law  Rep.  826.) 

The  application  for  leave  to  amend  should  be  accompanied  by  a  copy  of 
the  proposed  amendments,  and  notice  thereof  should  be  served  on  the  oppo- 
site party.     (Crowley  &  Hoblitzell,  1  B.  R.  616 ;  s.  o.  1  L.  T.  B  79.) 

It  should  be  shown  that  the  petitioners  and  their  attorneys  were  not  ad- 
vised of  the  facts  sought  to  be  added  by  the  amendment  at  the  time  tbe- 
origiual  petition  was  prepared,  or  that  they  were  omitted  from  inadvertence, 
mistake,  or  other  reason  which  might  excuse  such  omission,  and  that  applica* 
tion  for  leave  to  amend  was  made  within  reasonable  time  after  the  necessity 
for  amendment  was  discovered.  (Crowley  &  Hoblitzell,  1  B.  R.  510 ;  s.  c.  1 
L.  T.  B.  79.) 

Where  an  act  of  bankruptcy  is  clearly  established,  and  especially  where 
something  more  than  a  mere  technical  violation  of  the  law  may  be  suspected, 
it  is  the  duty  of  the  court  to  allow  such  amendments  and  further  allegationa 
to  be  made  as  may  sustain  the  proceedings.  {In  re  A.  B.  Gallinger,  4  B.  R. 
729 ;  s.  c.  1  Saw.  224.) 

A  merely  formal  amendment,  which  can  not  take  the  debtor  by  surprise^ 
may  be  allowed,  when  it  appears  to  be  due  to  justice,  even  at  the  hearing, 
and  after  all  the  testimony  in  the  case  has  been  taken.  (In  re  Craft,  1  B.  R. 
878;  2  B.  R.  Ill;  s.  c.  2  Ben.  214;  8.  c.  6  Blatch.  177;  m  re  Waite  & 
Crocker,  1  B.  R.  378 ;  s.  c.  Lowell,  207 ;  in  re  Haughton,  I  B.  R  460 ;  in  r# 
A.  B.  Gallinger,  4  B.  R.  729 ;  s.  c*  1  Saw.  224.) 

Amendments  which  would  introduce  into  the  petition  entirely  new  acts 
of  bankruptcy,  founded  upon  facts  not  referred  to  in  the  petition,  and  alleged 
to  have  been  committed  more  than  six  months  prior  to  the  application  for 
leave  to  amend,  will  not  be  allowed.  (Crowley  &  Hoblitzell,  1  B.  R.  516;  s» 
c.  1  L.  T.  B.  79;  in  re  Craft,  2  B.R.  Ill ;  s.  c.  6  Blatch.  177.) 

An  amendment  to  add  a  new  party  will  not  be  allowed  after  all  the  testi- 
mony  is  taken  and  the  case  is  before  the  court  upon  final  hearing.  (In  re 
Chas.  S.  Pitt,  14  B.  R.  59.) 

While  it  is  in  the  discretion  of  the  court,  at  any  stage  of  the  proceedings, 
in  furtherance  of  justice,  to  permit  amendments  to  be  made  to  pleadings,  it  is 
a  discretion  properly  limited  to  the  same  cause  of  action,  not  to  permit,  under 
the  form  of  amendments,  new  causes  of  action  to  be  introduced,  thus  per- 
verting the  power  to  amend  into  a  power  to  substitute  one  cause  ot  action 
for  another.  The  petitioning  creditor,  like  a  plaintiff,  brings  a  definite  cause 
of  action,  and  makes  allegations  accordingly,  and  the  allegitii  and  probata 
must  correspond  at  the  trial.  The  defendant  appears  to  meet  the  allegations 
made,  and  no  others.  If  there  has  been  an  informal  or  imperfect  statement^ 
the  court  can  permit  the  needed  corrections  to  be  made  on  such  terms  as  jus- 
tice demands ;  but  it  would  be  an  unjust  and  unjustifiable  action  on  its  part 
to  convert,  under  the  name  of  an  amendment,  one  cause  of  action  into 
another,  entirely  distinct,  and  calling  for  different  proofs  and  for  different 
proceedings.     '{In  re  Leonard,  4  B.  R.  563;  s.  c.  2  L.  T.  B.  177.) 

If  the  allegation  in  regard  to  the  joining  of  the  requisite  proportion  of 
the  creditors  in  the  petition  is  defective,  it  may  be  amended.  {In  re  James 
A.  McKibben,  12  B.  R.  97 ;  in  re  Joseph  S.  Hudley,  12  B.  R.  366 ;  in  re  Mor- 
ris, J2B.  R.  443.) 

The  petition  ought  to  make  a  complete  case  for  adjudication,  and  defects 
in  it  can  not  be  supplied  by  affidavits.  {In  re  James  A.  McKibben,  12  B.  K^ 
97.) 
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An  amendment  relates  back  to  the  commencement  of  the  proceeding<)  in 
bankruptcy,  and  gives  effect  to  the  action  of  the  court  upcn  an  imperfect 
petition.  {In  r«"  Williams  &  McPheeters,  11  B.  R.  145:  s.  c.  7  C.  L.  N. 
49.) 

When  an  amendment  introduces  new  matter,  it  should  be  met  by  an  an- 
swer.   {Hardy  v.  Binninger,  4  B.  R.  262 ;  s.  c.  7  Blatch.  262.) 

In  an  action  for  fraud,  in  receiving  money  after  the  filing  of  an  involun- 
tary petition,  an  allegation  that  it  was  received  in  good  faith  under  an  ex- 
pectation of  effecting  a  compromise  with  all  the  creditors,  is  a  good  defense. 
(Van  AUtyne  v.  Crane,  4  N.  Y.  Supr.  113  ) 

Uinltatlon. 

The  six  months'  limitation  provided  for  in  this  clause  applies  solely  to  the 
time  within  which  the  petition  for  adjudication  of  bankruptcy  must  be  filed, 
and  not  to  the  time  within  which  a  preference  m-iv  be  attacked.  {In  re  Ton- 
kin &  Trewartha,  4  B.  R  52 ;  s.  c.  1  L.  T.  B.  232 ;  s.  c.  3  L.  T.  B.  221 ;  Col- 
ling V.  Gray,  4  B.  R.  631 ;  s.  c.  8  Blatch.  483.) 

In  the  al>sence  of  any  evidence  to  the  contrary,  it  will  be  presumed  that 
the  date  of  an  instrument  was  the  time  of  its  execution  and  delivery.  The 
six  months  will  only  begin  to  run  from  the  time  of  the  actual  execution  and 
delivery  of  the  deed.    {In  re  Rooney,  6  B.  R.  163.) 

If  a  deed  is  not  recorded  within  the  period  allowed  by  the  State  laws  for 
the  registration  of  d^ds,  the  time,  will  run  from  its  recording  and  not  ^from 
the  time  of  its  delivery.     {Tharnhill  v.  Link,  8  B.  R.  521.) 

What  Preferences  are  Told. 

(m)  The  prohibition  contained  in  this  clause  applies  equally  to  section 
5128  and  section  5021.  It  probably  would  not  have  been  inserted  if  sections 
5128  and  5021  had  covered  no  other  class  of  cases  than  preferences.  They  do, 
however,  provide  for  recovery  in  other  cases  than  those  of  preference  merely, 
such  as  payments,  sales.  &c.,  with  a  view  to  prevent  the  debtor's  property 
from  coming  to  his  assignee,  Ac.  ;  and  money,  goods,  <&c.,  obtained  by  a  cred- 
itor as  an  inducement  to  forbear  opposition  to  the  bankrupt's  discharge ;  and 
assignments,  gifts,  &c.,  with  intent  to  delay,  defraud,  or  hinder  creditors. 
This  express  prohibition  was  inserted  in  order  to  prescribe  one  general  rule, 
applicable  alike  to  all  cases  of  recovery  of  money  or  other  property  paid,  con- 
veyed, &c.,  to  creditors  contrary  to  the  bankrupt  act.  {In  re  Tonkin  &  Tre- 
wartha, 4  B.  R.  52;  8.  c.  1  L.  T.  B.  232 ;  s.  c.  3  L.*  T.  B.  221 ;  in  re  Evans,  8 
B,  R  261 ;  Bingham  v.  Biehmand,  6  B.  R.  127 ;  Bingham  v.  Frost,  6  B.  R  130.) 

This  section  is  a  very  long  one,  and  recites  all  the  acts  which  subject  a 
person  to  involuntary  bankruptcy,  and  that  is  its  main  purpose.  Among  the 
acts  which  constitute  a  man  a  bankrupt,  are  those  of  giving  preference  to 
creditors  in  contemplation  of  baokruptcy.  And  it  is  in  the  conclusion  of  this 
section  ilcclared  in  general  terms  that  if  the  debtor  shall  subsequently  be  de- 
clared a  bmkrupt,  his  assignee  may  recover  the  money  or  other  property 
which  was  the  subject  of  the  act  of  bankruptcy.  But  the  general  declaration 
of  the  right  of  the  assignee  to  recover  is  not  inconsistent  with  the  limitation 
of  the  right  in  another  section  in  cases  accruini;  within  six  and  four  months 
of  the  commencement  of  proceedings  in  bankruptcy.  Sections  5021  and  5128 
having,  fur  the  first  time,  set  up  a  rule  by  which  certain  payments  and  trans- 
'  fers  of  property  shall  be  declared  void — a  rule  at  variance  with  the  common 
law  and  with  the  statutes  of  the  several  States— very  properly  limit  and  de- 
fine the  circumstances  within  which  this  new  rule  shall  operate.  These  are, 
among  others :  that  the  recipients  of  the  bankrupt's  property  must  have  bad 
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reasonable  cause  to  believe  he  was  insolvent,  and  that  the  transaction  must 
have  been  recent;  when  the  bankrupt  law  is  applied  to  the  case  of  a  creditor, 
within  four  months,  and,  with  the  general  purchaser,  within  six  mo'  ths. 
(Bean  v.  Broohmire  et  al.  4  B.  R.  196;  s.  c.  1  Dillon,  24;  Hubbard  v.  Allaire 
WorJcs,  4  B.  R.  623;  s.  c.  7  Blatch.  284;  CoUim  v.  Oray,  4  B.  R.  631 ;  s.  c.  8 
Blatch.  483.) 

This  amendment  does  not  apply  to  suits  brought  to  recover  preferences  be- 
fore Dec.  Ist,  1873.  (Hamlin  v.  Peltilhme,  10  B.  R.  172;  s.  c.  31  Leer.  Int.  293; 
s.  c.  8  Pac.  L.  R.  83 ;  1  Cent.  L.  J.  404 ;  s.  c.  10  A.  L.  J.  141 ;  Vandyke  v.  Tin- 
ker, 11  B.  R.  308 ;  in  re  Simeon  Leland,  7  Ben.  439.) 

The  penalty  upon  a  creditor  provided  for  by  this  clause  is  enforceable 
against  him  only  m  case  he  compels  the  assignee  to  resort  to  legal  proceed- 
ings to  recover  back  the  property  transferred  in  violation  of  the  act,  and  in 
case  such  proceedings  are  successful.  The  provisions  of  section  5084  must  be 
construed,  in  connection  with  this  clause,  in  such  a  manner  that,  if  possible, 
both  may  stand.  A  creditor  who  claims  to  retain  the  property,  makes  him- 
self conclusively  a  party  to  the  fraud  against  the  act,  by  resisting  the  claim 
of  the  assignee  to  recover  the  property  in  case  the  assignee  is  successful ;  but 
where  the  creditor  avails  himself  of  the  hctis  paniteutia  given  to  him  by  sec- 
tion  5084,  and  voluntarily  surrenders  the  property  to  the  assignee,  he  ceases  to 
be  a  party  to  the  fraud,  and  may  prove  his  debt  in  bankruptcy  and  receive 
dividends  on  it.  (^In  re  C.  A.  Davidson,  3  B.  R.  418;  s.  c.  4  Ben.  10;  in  re 
Montgomery,  8  B.  R.  1 87 ;  s.  c.  3  Ben.  565 ;  in  re  Scott  &  McCarty,  4  B.  R. 
414;  in  re  Princeton,  1  [B.  R.  618;  e.  o.  2  Biss.  116;  s.  c.  1  L.  T.  B.  125;  in 
re  J.  J.  &  C.  W.  Walton,  4  B.  R.  467;  s.  c.  1  Deady,  598;  s.  c.  1  L.  T.  B.  162; 
in  re  Colman,  2  B.  R.  563.) 

A  creditor  who,  after  suit  has  been  brought  against  him  by  the  assignee, 
and  before  trial,  voluntarily  releases  his  preference  and  surrenders  it  to  the 
assigpee,  can  not  prove  his  debt.     (Phelps  v.  Sterns  etah  4  B.  R.  34.) 

If  a  mortgage  is  given  to  a  creditor  without  his  knowledge,  or  if  a  cred- 
itor upon  receipt  of  such  knowledge  repudiates  it,  the  prohibition  is  not  to 
be  enforced  against  him.  (In  ra  Princeton,  1  B.  R.  618;  s.  c.  2  Biss.  116; 
s.  c.  1  L.  T.  B.  125.) 

But  when  the  creditor  does  nothing  in  disaffirmance  of  the  preference 
after  he  has  been  informed  of  it,  he  makes  himself  liable  to  the  penalty.  {In 
re  Colman,  2  B.  R.  503.) 

Sections  508  i  and  6021  are  reconcilable  by  confining  the  latter  to  actual 
frauds  as  contradistinguished  from  constructive  frauds.  (Babbitt  v.  Wdlbrun 
db  Co.  4  B.  R.  121;  s.  c.  \  Dillon,  19.) 

This  clause  only  refers  to  the  debt  sought  to  be  preferred,  and  not  to  other 
debts  in  respect  to  which  no  preference  was  attempted  to  be  given.  A  pre- 
ferred creditor  who  has  other  claims  that  were  not  preferi'ed  should  be 
allowed  to  prove  them.     (In  re  Arnold,  2  B.  R.  160.) 

Tn  cases  of  actual  fraud,  a  preferred  creditor  can  not  prove  for  a  moiety 
of  his  debt  until  he  has  surrendered  his  preference.  (In  re  Cramer,  13  B.  K, 
225;  s.  c.  8C.  L.  K  106.) 

The  provision  which  prevents  a  creditor  in  case  of  actual  fraud,  from 
proving  more  than  a  moiety  of  his  debt,  only  applies  when  there  has  been  a 
recovery.     (/;i  re  John  Riorden,  14  B.  R.  332.) 

A  mere  fraud  on  the  bankrupt  law  by  accepting  a  preference  in  violation 
of  its  provisions  is  not  an  actual  fraud.     (In  re  John  Riorden,  14  B.  R  332.) 

Sec.  5022. — Any  act  of  bankruptcy  committed  since  tlie  second 
day  of  March,  eigliteen   hundred   and  sixty-seven,   may  be   the 


§§  5023-4.]  NOTES  OF  DECISIONS.  441 

foundation  of  an  adjudication  of  involuntary  bankruptcy,  upon 
a  petition  tiled  within  the  tira#  prescribed  by  law,  equally  with 
one  committed  hereafter. 

Sec.  6023. — [This  section  is  repealed  by  act  of  22  June,  1874, 
§  12.] 

Sec.  5024. — Upon  the  filing  of  the  petition  authorized  by  the 
preceding  section,  if  it  appears  that  sufficient  (a)  grounds  exist 
therefor,  the  court  shall  direct  the  entry  of  an  order  requiring  the 
debtor  to  appear  and  show  cause,  at  a  court  of  bankruptcty  to  be 
holden  at  a  time  to  be  specified  in  the  order,  not  less  than  five 
days  from  the  service  thereof,  why  the  prayer  of  the  petition 
should  not  be  granted.  The  court  may  also,  by  injunction,  (J)  re- 
strain tlie  debtor,  and  any  other  person,  in  the  mean  time,  from 
making  any  transfer  or  disposition  of  any  part  of  the  debtor's 
property,  not  excepted  by  this  Title,  from  the  operation  thereof, 
and  from  any  interference  therewith ;  and  if  it  shall  appear  that 
there  is  probable  cause  for  believing  that  the  debtor  is  about  to 
leave  the  district,  or  to  remove  or  conceal  his  goods  and  chattels 
or  his  evidence  of  property,  or  to  make  any  fraudulent  convej"- 
ance  or  disposition  thereof,  the  court  may  issue  a  warrant  {c)  to  the 
marshal  ofthe  district,  commanding  him  to  arrest  and  safely  keep 
the  alleged  debtor,  unless  he  shall  give  bail  to  the  satisfaction  of 
the  court  for  his  appearance  from  time  to  time,  as  required  by  the 
court,  until  its  decision  upon  the  petition,  or  until  its  furtherorder, 
and  forthwith  to  take  possession  provisionally  of  all  the  property 
and  eflfects  of  the  debtor,  and  safely  keep  the  same  until  the 
further  order  of  the  court. 

Sufficient  Oroundf* 

(a)  The  commeDcement  of  the  proceedings  is  the  filing  of  the  petition, 
and  no  valid  order  can  be  made  until  the  proceedings  are  commenced.  {Ala. 
di  Chat.  E.  B.  Co.  v.  Jones,  7  B.  R.  145.) 

A  prima  facie  case  must  be  established  by  the  proofs  offered  to  sustain 
the  allegation  of  the  petition.  It  would  otherwise  be  abhorrent  to  the  sense 
of  justice  and  right  that  the  very  stringent  proceedings  connected  with  the 
creditor's  petition  should  be  admissible,  viz:  seizure  of  the  debtor's  prop- 
erty, injunction,  and  arrest.  If  there  is  not  proof  sufficient  to  make  it  appear 
that  the  acts  of  bankruptcy  charged  have  been  committed,  no  order  on  the 
defendant  to  show  cause  can  be  granted,  and  the  petition  falls.  If  such 
proof  is  made,  allegata  and  probata  corresponding,  and  the  order  to  show 
cause  is  entered,  then,  under  proper  proofs,  the  court  may  even  grant  war- 
rants of  arrest  and  seizure,  and  issue  injunctions.  All  of  the  subsequent 
proceedings  are  based  on  the  initial  proofs  that  *'  sufficient  grounds''  exist ; 
that  is.  \\\eX  prima  fade  the  defendant  has  committed  the  act  of  bankruptcy. 
(In  re  Leonard,  4  B.  R.  5G3  ;  s.  c.  2  L.  T.  B.  177  ;  in  re  Price  &  Miller,  8  B.  R. 
514.) 

An  order  to  show  cause  issued  upon  a  petition  unsupported  by  any  proof 
of  the  act  of  bankruptcy  or  of  the  creditor's  claim  is  void  and  of  no  effect. 
ilnre  Davis  Rogers,  10  B.  R.  444 ;  s.  c.  1  Cent.  L.  J.  470.) 

The  debtor,  from  and  after  the  commencemant  of  proceedings  in  bank-  » 
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ruptcy  against  him,  is  by  the  act  denominated  or  called  a  Imnkrapt,  and  is 
ftubj(  ct  to  the  orders  of  the  court  in  all  matters  relating  to  his  bankruptcy. 
{In  re  Bromley  &  Co.  3  B.  R.  686.) 

Iiyunction. 

{li)  The  avermentfl  in  the  petition  for  an  injunction  should  be  positive,  and 
not  on  information  and  belief  merely.  When  the  affidavits  filed  upon  a  mo- 
tion to  dissolve  an  injunction  do  not  sustain  the  allegations  of  the  petition, 
but  disclose  the  existence  of  another  ground  for  an  injunction,  the  petition 
may  bo  amended  so  as  to  cover  that  ground.  Nothing  would  be  gained  by 
dissoWing  the  injunction,  and  then  re-issuing  upon  the  same  state  of  facts. 
{In  re  Bloss,  4  B.  R.  147  ;  s.  c.  2  L.  T.  B.  126.) 

An  injunction  can  not  be  grunted  on  a  summary  petition  against  a  party 
who  claims  adversely  to  the  proceedings  under  a  conveyance  from  the  bank- 
rupt, although  the  conveyance  may  be  void  under  the  bankrupt  law.  {In  iv 
Charles  J.  Marter,  12  B.  R.  185.) 

The  bill  need  not  be  verified  by  the  oath  of  the  creditor  himself,  but  will 
be  sufficient  if  verified  by  the  oath  of  his  agent  or  attorney.  {Inre  Fendly, 
10  B.  R.  250;  s.  o.  1  Cent.  L.  J.  433.) 

An  injunction  may  be  issued  without  notice.  The  court,  however,  may 
require  notice  to  be  given  to  the  adverse  party,  and  even  that  the  applicant 
shall  give  security  for  damages,  whenever  it  thinks  the  ends  of  justice  or  the 
security  of  parties  require  it.  {In  re  MuUer  &  Bretano.  3  B.  R.  329 ;  8  c. 
1  Deady,  513;  s.  c.  2  L.  T.  B.  33;  Iroing  v.  Hughes,  2  B.  R.  62;  s.  c.  7  A.  L. 
Reg.  209.) 

**  Other  person  "  has  reference  to  parties  interfering  with  the  property  of 
an  individual  not  yet  adjudicated  an  involuntary  bankrupt,  and  which  ia  to 
be  preserved  inviolate  until  his  bankruptcy  has  l)een  legally  ascertained.  {In 
re  Campbell,  1  B.  R.  165;  8.  c.  1  Abb.  C.  C.  185  ;  s.  c.  1  L.  T.  B.  30;  Irving 
V.  Hughes,  2  B.  R  62 ;  s.  o.  7  A.  L.  Reg.  209.) 

When  a  petition  for  an  injunction  Li  presented  at  the  same  time  with  the 
petition  for  an  adjudication  of  bankruptcy,  the  court  may  look  to  the  facta 
set  forth  in  the  former  petition  to  ascertain  whether  the  requisite  proportion 
of  the  creditors  have  joined  in  it.  {In  re  California  Pacific  R.  R.  Co.  11  B. 
R.  195^.) 

When  the  injunction  is  sought  by  a  bill  in  equity,  the  respondent  can  not^ 
craving  oyer  of  the  petition  in  bankruptcy,  demur  to  the  bill  on  the  ground 
that  the  petition  docs  not  set  up  any  act  of  bankruptcy,  for  the  demurrer 
only  goes  to  the  sufficiency  of  the  bill  and  can  not  raise  any  question  as  to  the 
sutficiency  of  the  petition.     {Blackburn  v.  Stannard,  5  Law  Rep.  250.) 

A  bill  for  an  injunction  against  third  parties  who  have  accepted  of  a  trans- 
fer from  the  debtor,  should  allege  some  danger  either  threatened  or  imminent 
to  the  property.     {Blackburn  v.  Stannard,  5  Law  Rep.  250.) 

A  bill  for  an  injunction  should  contain  a  description  of  the  property.    A 
mere  allegation  that  it  is  personal  estate  is  not  sufficient.     {Blackburn  v.  Stan-» 
nard,  5  Law  Rep.  250.) 

An  injunction  may  be  in  the  form  of  an  order  addressed  to  the  debtor  and 
all  other  persons  who  may  attempt  to  transfer  or  interfere  with  his  property. 
The  fact  that  such  other  persons  are  not  named  in  the  order  makes  no  sab- 
Btantial  difierence,  for  it  plainly  apprises  them  of  what  they  are  reatraioed 
from  doing.  Any  distinction  between  a  writ  of  injunction  and  an  order  ia 
the  nature  of  one  is  disregarded  in  practice.  {In  re  Lady  Bryan  Mining  Oo. 
6  B.  R.  252.) 
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The  injunction  is  temporary  only,  and  is  intended  to  restrain  the  disposi- 
tion of  the  goods  and  property  of  the  debtor  until  an  adjudication  can  be 
had  and  an  assignee  appointed  to  take  charge  of  the  assets  for  the  benefit  of 
the  creditors.  (Creditors  y.  Oozzens  etal  3  B.  R.  281 ;  s.  c.  3  W.  J.  349 ;  s.  c. 
16  Pitts.  L.  J.  236;  Iroing  v.  Hughes^  2  B.  R.  62 ;  s.  c.  7  A.  L.  Reg.  209;  in  r& 
R.  &  L.  Calender,  5  Law  Hep.  129 ;  in  re  Metzler  et  al.  1  B.  R.  38 ;  s.  c.  1  Ben. 
356;  wreKintzing,  8  B.  R.  217.) 

The  injunction  granted  under  this  section  continues  until  vacated  by 
order  of  the  court,  although  the  debtor  is  adjudicated  a  bankrupt.  {In  re 
Fendly,  10  B.  R.  250 ;  s.  c.  1  Cent.  L.  J.  433.) 

When  an  injunction  is  asked  for,  at  the  commencement  of  the  proceed- 
ings, against  any  person  other  than  the  debtor,  a  separate  petition  should  be 
filed,  so  that  the  proceedings  upon  the  injunction  need  not  be  complicated 
with  those  praying  the  adjudication  of  bankruptcy.  {Irving  v.  Hughes^  2  B. 
R  02;  s.  c.  7  A.  L.  Reg.  209;  Creditors  v.  Catzene  'et  al,  3  B.  R.  281 ;  s.  c.  2 
W.  J.  349 ;   s.  c.  16  Pitte.  L.  J.  236.) 

It  is  immaterial  whether  the  order  to  show  cause  is  in  proper  form  or  not^ 
The  jurisdiction  of  the  court  to  issue  an  injunction  against  persons  other  than 
the  debtor,  or  to  is<ue  a  provisional  warrant  to  take  possession  of  the  debtor^s 
goods,  is  not  dependent  upon  the  service  on  the  debtor  of  a  proper  order  to- 
sh ow  cause.  {In  re  Muller  &  Bretano,  8  B.  R.  829;  s.  c.  1  Deady,  513  ;  s.  c. 
2  L.  T.  B.  83.) 

QucBre.     Will  the  injunction  allowed  by  this  section  extend  to  a  case  of 
voluntary  bankruptcy  or  protect  what  may  be  a  mere  right  of  action  in  the 
assignee  to  recover  the  proceeds  of  property  which  has  been  sold  under  a 
judgment  rendered  in  a  State  court  ?    {In  re  Fuller,  4  B.  R.  115 ;  s.  c.  1  Saw. 
248.) 

If  the  petitioner  shows  a  covinous  contrivance  between  the  bankrupt  and 
other  parties  to  embezzle  the  estate  for  the  benefit  of  the  bankrupt  or  his  pre- 
ferred creditors,  the  district  court  will  award  an  injunction  restraining  them 
from  disposing  of  the  property.  {In  re  John  Harper  Smith,  1  N.  Y.  Leg. 
Obs.  249.) 

The  district  court,  before  awarding  an  injunction  against  parties  other 
than  the  bankrupt,  may  require  security  to  an  amount  adequate  to  cover  all 
probable  losses.     (In  re  John  Harper  Smith,  1  N.  Y.  Leg.  Obs.  249.) 

The  district  court  will  not  allow  an  injunction  against  a  trustee  claiming 
under  an  assignment,  merely  on  the  apprehension  of  a  creditor  that  the  prop- 
erty may  be  dissipated  or  put  out  of  the  trustee.  The  court  will  interfere 
with  this  high  process  only  in  case  of  actual  and  imminent  danger  to  the 
property  of  the  bankrupt,  and  not  as  a  mere  preventive  against  its  possible 
waste  or  misapplication.     {In  re  John  Nightingale,  1  N.  Y.  Leg.  Obs.  8.) 

When  the  grounds  set  forth  in  the  motion  for  a  dissolution  of  an  injunc- 
tion go  to  the  merits  of  the  case,  and  the  debtor  has  denied  the  acts  of  bank- 
ruptcy, and  prayed  a  jury  trial,  the  ciurt  will  not  grant  the  dissolution,  and 
thus  on  afiidavits  dispose  of  what  are  really  all  the  issues  involved  in  the  pro- 
ceedings.    {In  re  Metzler  et  al.  1  B.  R.  38  ;  s.  c.  1  Ben.  356.) 

When  a  creditor  seeks  to  dissolve  an  injunction  issued  against  him  to  pre- 
vent a  preference,  his  petition  must  negative  the  circumstances  which  would, 
under  section  5128,  make  the  transfer  void.     {In  re  Binns,  4  Ben.  152.) 

Upon  the  hearing  of  a  motion  to  dissolve  an  injunction,  affidavits  for  the 
party  making  it,  and  counter-affidavits  for  those  resisting  it,  may  be  read» 
{In  re  Bloss,  4  B.  R.  147 ;  s.  c.  2  L.  T.  B.  126.) 

A  claimant  of  property  seized  under  the  provisional  warrant  can  not  urga 
as  grounds  for  dissolving  the  injunction,  that  the  order  to  show  cause  is  ir- 
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regular,  or  that  the  petition  does  not  show  at  what  time  the  act  of  bankruptcy 
was  committed,  or  that  there  is  no  positive  charge  of  an  act  of  bankrnptcj, 
or  that  the  proof  of  debt  does  not  show  that  the  debt  existed  at  the  time  the 
act  of  bankruptcy  was  committed.  Nor  will  the  court,  on  a  motion  for  db- 
solution,  decide  the  question  of  title  to  the  property.  {In  re  Muller  &  Bre- 
tano,  3  B.  R  329;  s.  c.  1  Deady,  513;  s.  c.  2  L.  T.  B.  33.) 

When  the  prima  facie  case  made  out  by  the  petition  is  not  rebutted,  the 
injunction  can  not  be  dissolved.     (In  re  Dean  &  Garrett,  2  B.  R.  89.) 

There  is  no  party  to  a  creditor's  petition  except  the  petitioni ug  creditor 
and  the  bankrupt.  The  service  of  an  injunction  upon  a  person  does  not 
make  him  a  party  to  the  proceedings.  He  may  have  a  wrongHil  injunction 
dissolved,  but  he  has  no  right  to  contest  or  vacate  an  adjudication.  That  is 
a  matter  in  which  he  can  have  no  interest.  A  party  who  seeks  to  annul  an 
adjudication,  must  shpw  some  priority  of  interest  in  the  property  of  the 
debtor.     {Carr  v.  Whilaker,  6  B.  R.  123.) 

A  party,  not  the  debtor,  can  not  be  punished  for  contempt  in  violating  an 
injunction  issued  in  accordance  with  the  prayer  contained  in  the  petition  in 
involuntary  bankruptcy  against  the  debtor,  unless  separate  or  distinct  pro- 
ceedings are  instituted  against  him  for  that  purpose.  {Creditors  v.  Coasens  et 
-al.  3  B.  R.  281;  s.  c.  3  W.  J.  349;  s.  o.  16  Pitts.  L.  J.  236.) 

A  party  is  liable  for  breach  of  an  injunction  after  notice  of  its  havinpr  been 
obtained,  although  the  order  has  not  been  served  upon  him.  All  that  is  re- 
quired is  that  the  defendant  should  have  knowledge  of  the  order  for  the  in- 
junction, and  the  court  may  punish  the  violation  of  the  order,  though  the 
injunction  be  not  served,  if  it  appear  that  the  defendant  knew  ot  its  exist- 
ence. The  belief  that  the  order  has  been  made  and  conceahnent  to  avoid  ser- 
vice are  sufficient.  The  right  to  indemnity  for  the  damages  occasioned  by  a 
breach  of  the  injunction  can  not  be  in  any  way  affected  by  the  fact  that  the 
defendant  acted  under  the  advice  of  counsel.  The  fine  should  be  equal  in 
amount  to  the  actual  loss  and  expenses  occasioned  by  his  misconduct.  (In  re 
Feeny,  4  B.R.  233;  s.  c.  2  L.  T.  B.  182.) 

The  restraining  power  of  the  court  is  limited  in  point  of  time  to  the  period 
of  time  expressed  by  the  words  *Mn  the  mean  time,"  and  those  relate  mani- 
festly to  the  period  of  time  between  the  entering  of  the  order  to  show  cause 
and  the  time  specified  therein  for  the  hearing.  The  most  extended  construc- 
tion that  can  be  given  to  these  words  is  that  they  are  intended  to  cover  the 
whole  period  up  to  such  time  as  a  hearing  and  adjudication  shall  be  had  upon 
the  petition  for  an  adjudication  in  bankruptcy.  There  is  no  warrant  whatever 
for  extending  Iheir  meaning  beyond  that.  Acts  which  are  done  after  the 
restraining  power  of  the  injunction  has  ceased  to  operate  do  not  make  the 
parties  liable  for  a  contempt.  (In  re  Moses,  6  B.  R.  181 ;  i»  r*  Mary  Irving 
et  al,  14  B.  R.  289.) 

If  the  contempt  committed  by  the  bankrupt  in  collecting  money  from  his 
debtors  is  not  of  a  wilful  character,  it  may  be  purged  by  turning  everything 
over  to  the  assignee,  and  will  not  then  be  visited  by  punishment,  either  per- 
sonal or  pecuniary.     (In  re  J.  P.  Hay  den,  7  B.  R.  192.) 

Provisional  Warrant. 

(e)  The  application  for  a  provisional  warrant  should  be  made  by  a  separate 
petition,  supported  by  affidavits  of  persons  having  knowledge  of  the  facts.  A 
provisional  warrant  should  not  issue,  except  where  all  material  facts  are  stated 
upon  personal  knowledge.  (In  re  James  A.  McKibben,  12  B.  R.  97;  in  re 
Joseph  S.  lladlcy,  12  B.  R.  366.) 

The  facts  in  support  of  a  provisional  warrant  should  be  set  forth  in  sep- 
4U*ate  depositions.     (In  re  Joseph  S.  Uadlcy,  12  B.  li.  886.) 
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A  recital,  in  the  order  allowing  the  warrant,  giving  the  date  of  the  bank- 
mpt  act  incorrectly — 1868  for  1867— is  an  immaterial  mistake,  and  in  no  way 
affects  the  legality  of  the  order.  The  recital  of  the  title  of  the  bankrupt  act 
in  any  proceeding  is  mere  matter  of  form.  The  court  takes  judicial  notice  of 
the  acts  of  Congress,  and  they  need  not  be  set  forth  or  specially  referred  to  in 
any  proceedings  before  it.  {In  re  MuUer  &  Bretano,  3  B.  R  329 ;  b.  c.  1  Deady, 
513  ;  B.  c.  2  L.  T.  B.  33.) 

The  order  need  not  require  the  arrest  of  the  debtor  ;  the  warrant  may  issue 
against  the  person  and  goods,  or  either  of  them.  When  the  warrant  is  for  the 
seizure  of  both  the  person  and  gooda,  it  may  be  executed  against  both  or 
either,  as  the  petitioning  creditor  may  direct.  {In  re  Muller  &  Bretano,  3  B. 
R  329 ;  s.  c.  1  Deady,  513;  s.  c.  2  L.  T.  B.  33.) 

It  is  the  duty  of  the  marshal  to  take  possession  of  **  all  the  property  and 
effects  *'  of  the  debtor,  in  whosesoever  hands  he  may  find  them.  This  is  a 
question  of  fact  for  the  officer  to  determine  for  himself.  If,  by  mistake  or 
otherwise,  he  takes  the  goods  of  another,  he  is  liable  to  the  party  injured  on 
his  official  bond.  The  court  must  presume  that  the  marshal  obeys  the  writ 
and  seizes  nothing  but  the  debtor's  property.  {In  re  Muller  <&  Bretano,  3  B. 
K.  329;  s.  c.  1  Deady,  513  ;  s.  c.  2  L.  T.  B.  33 ;  in  re  Marks,  2  B.  R.  575 ; 
8.  c.  1  U.  L.  N.  245;  s.  c.  16  Pitts.  L.  J.  12.) 

If  the  marshal,  in  the  execution  of  the  warrant,  takes  property  belonging" 
not  to  the  bankrupt,  but  to  another  person,  he  is  as  much  a  wrong-doer  as  if 
acting  in  a  private  capacity,  and  the  act  differs  not  in  its  nature  from  any 
other  trespass.     {Mamh  v.  Armstrong^  11  B.  R  125;  s.  c.  20  Minn.  81.) 

If  the  marshal  under  a  provisional  warrant  seizes  property  which  has  been 
trnnsferred  in  violation  of  the  bankrupt  law,  he  is  not  liable  to  the  transferee. 
(Stevensan  v.  McLaren^  14  B.  Jt  403;  s.  c.  3  Cent.  L.  J.  478.) 

The  marshal,  under  the  warrant,  may  hold  possession  of  the  property 
claimed  by  other  persons  when  once  in  his  possession,  and  may  take  possession 
of  pniperty  not  in  the  possession  of  the  bankrupt,  whether  indemnified  or  not. 
If  indemnified,  it  is  made  his  duty  to  retain  possession  in  the  one  case,  and  to 
take  possession  in  the  other,  and  he  would  be  liable  if  he  did  not.  If  not  in- 
demnified, he  is  merely  released  from  liability  if  he  does  not  do  it.  His  au- 
thority  is  derived  from  the  Avarrant,  and  is  as  complete  in  the  one  case  as  in 
the  other.  With  indemnity  he  is  bound  to  exercise  his  authority;  without  it 
he  may  e^cercise  it  or  not,  at  his  option.  He  may  take  property  from  the  pos- 
session 6f  any  person  claiming  to  be  a  purchaser  of  the  same     {Inre  Briggs, 

3  B.  R.  638;  s.  c.  2  C.  L.  N.  218.) 

Property  which  does  not  belong  to  the  debtor  can  not  be  taken  under  a 
provisional  warrant,  although  the  transfer  may  be  void  under  the  bankrupt 
law.     {In  re  Geo.  B.  Holland,  12  B.  R.  403;  in  re  Harthill,  4  B.  R.  392;  s.  c. 

4  Ben.  448;  s.  c.  2  L.  T.  B.  181.) 

The  court  can  not  order  the  seizure  of  any  property  under  a  provisional 
warrant,  except  such  as  belongs  to  and  is  in  the  possession  of  the  debtor. 
{In  re  Geo.  B.  Holland,  Jr.  12  B.  R.  403.) 

The  district  court  will  not  order  a  summary  sale  of  property  forcibly  taken 
by  the  marshal,  under  the  warrant,  from  the  possession  of  a  receiver  appointed 
in  a  proceeding  supplementary  to  an  execution.  {In  re  William  W.  Hulst,  7 
Ben.  17.) 

If  the  property  of  another  is  taken  under  the  warrant,  he  may  come 
into  court  promptly  by  petition,  and  ask  to  have  the  warrant  set  aside. 
The  marshal's  possession  of  the  property  having  been  taken  under  a  warrant 
which  was  improperly  issued  against  it,  the  property  must  be  released 
from  the  marsbaPs  possession,  and  must  revert  to  the  possession  of  the 
owner,  and,  if  it  has  been  sold,  tf^e  proceeds  must  take  the  same  course* 
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The  assignee  must  be  left  to  take  sucb  affirmative  proceedings  against  him  in 
respect  to  the  property  as  may  be  proper.  Such  proceedings  must  be  taken 
by  a  pleading,  making  proper  averments,  and  calling  for  an  answer  on  which 
an  issue  raised  can  be  tiled,  leading  to  a  determination  which  the  aggrieved 
party  can  have  reviewed.  The  proceeds  of  property  seized  by  the  marshal 
improperly  under  the  warrant,  are  not  in  court  rightfully  nor  as  belonging  to 
the  estate  of  the  bankrupt,  and  can  not  be  awarded  according  to  the  merits 
of  the  case  between  the  creditors  and  the  claimant.  The  bona  fides  of  the  pur- 
chase can  not  be  tried  upon  such  petition  for  restoration.  (In  re  Harthill,  4 
B.  R  892;  6.  c.  4  Ben.  448;  8.  c.  2  L.  T.  B.  181.) 

The  jurisdiction  of  the  distiict  court  is  not  broad  enough  to  authorize  the 
marshal  simply  upon  a  provisional  warrant  to  take  from  the  possession  of  the 
sheriff  property  held  by  virtue  of  a  levy  of  the  final  process  of  execution  is- 
sued by  a  State  court,  and  levied  before  the  commencement  of  proceedings 
in  bankruptcy.    {MoUUon  v.  Eaton^  16  Minn.  426.) 

The  exercise  of  the  power  to  issue  a  provisional  warrant  to  take  posses- 
sion of  the  debtor^s  property  is  one  of  great  delicacy,  and  should  not  be  called 
into  action  unless  the  court  is  satisfied  that  it  is  necessary  for  the  protection 
of  the  property,  and  that  it  will  inure  to  the  benefit  of  the  creditors.  It  is 
discretionary,  but  it  is  a  legal  discretion.  The  court  must  be  satisfied  that 
the  disposition  of  the  property  is  fraudulent,  with  the  design  to  remove  the 
flame  to  the  prejudice  of  the  general  creditors,  and  to  defeat  the  provisions  of 
the  bankrupt  law.  The  removal  of  the  goods  of  the  debtor  in  the  perform- 
ance of  an  existing  contract  is  not  fraudulent.  It  is  but  the  exercise  of  his 
legitimate  right  in  carrying  on  his  business,  when  for  all  the  goods  shipped 
he  receives  an  equivalent  in  bills  of  exchange  or  money.  Under  such  cir- 
cumstances a  provisional  warrant  will  not  be  issued.  {JJank  v.  Iron  Co.  5  B. 
R.  491;  8.  c.  3  C.  L.  N.  402  ;  s.  c.  1  L.  T.  B.'272;  s.  c.  28  Leg.  Int.  317;  s.  c. 
19  Pitts.  L.  J.  6.) 

The  arrest  of  the  debtor  is  in  no  manner  for  security  or  t>atisfaction  of  the 
petitioning  creditor's  debt.  It  is  simply  to  secure  the  attendance  of  the 
debtor  from  time  to  time,  as  the  court  shall  order,  until  the  decision  of  the 
court  on  the  petition  or  the  further  order  of  the  court,  and  it  is  to  that  pur- 
pose and  no  other  that  bail  is  required  of  him.  (In  re  Daniel  Sheehan,  8 
B.  R.  346.) 

The  arrest  of  the  debtor  does  not  conflict  with,  and  is  not  an  evasion  of 
the  restriction  against  suing  out  execution  for  the  satisfaction  of  the  petition- 
ing creditor's  judgment,  where  a  writ  of  error  is  pending  thereon,  and  a  bond 
has  been  duly  filed.     {In  re  Daniel  Sheehan,  8  B.  R.  345.) 

If  there  are  no  other  creditors,  the  execution  of  the  provisional  warrant 
may  be  fetayed,  if  execution  upon  the  judgment  debt  of  the  petitioning  cred- 
itor has  been  staved  by  suing  out  a  writ  of  error  and  fiOiing  a  bond.  (In  re 
Daniel  Sheehan/8  B.  R.  345.) 

The  second  alternative  clearly  relates  to  a  time  within  and  not  beyond 
that  of  the  fi  st,  and  appears  to  have  been  inserted  in  the  statute  with  the 
object  of  allowing  the  debtor  to  be  discharged,  at  the  discretion  of  the  court, 
before  ihe  adjudication  of  bankruptcy,  not  of  keeping  him  in  custody  or 
attendance  after  that  adjudication  and  during  the  pendency  of  the  proceed- 
ings in  bankruptcy.  When  the  debtor  has  attended  the  court  at  the  time  of 
the  order  adjudging  him  a  bankrupt,  he  has  fulfilled  the  whole  obligation 
imposed  upon  him  by  the  statute.  That  obligation  can  not  be  extended  or 
enlarged  by  the  court,  by  substituting  "and "  for  "or"  in  its  order  and  war- 
rant.    (Usher  V.  Pease,  12  B.  R.  8C5;  6.  c.  116  Mass.  440.) 

An  arrest  can  not  be  made  under  the  warrant  after  the  adjudication  of 
bankruptcy.     (^Ush^  v.  Pease,  12  B.  R.  805  ;  8.  c.  116  Mass.  440.) 
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Sec.  5025. — A  copy  of  the  petition  and  order  to  show  cause 
shall  be  served  on  the  debtor  by  delivering  the  same  to  hiin  per- 
sonally, or  leaving  the  same  at  his  last  or  usual  place  of  abode  ; 
or,  if  the  debtor  can  not  be  found,  and  his  place  of  residence  can 
not  be  ascertained,  service  shall  be  made  by  publication  in  such 
manner  as  the  judge  may  direct.  No  further  jiroceeHings,  unless 
the  debtor  appears  and  consents  tliereto,  shall  be  had  until  proof 
has  been  given,  to  the  satisfaction  of  the  court,  of  such  service  or 
publication  ;  and  if  such  proof  is  not  given  on  the  return  day  of 
such  order,  the  proceedings  shall  be  adjourned,  and  an  order 
made  that  the  notice  be  forthwith  so  served  or  published. 
*  And  if,  on  return  day  of  the  order  to  show  cause  as  aforesaid, 
the  court  shall  be  satisfied  that  the  requirement  of  section  jive 
thousand  and  twenty-one  [thirty-nine]  of  said  act  as  to  the 
number  and  amount  of  petitioning  creditors  has  been  complied 
with,  OF  if  within  the  time  provided  for  in  section  five  thousa/nd 
and  twenty  one  [thirty-nine]  of  this  act,  creditors  sufficient  in 
number  and  amount  shall  sign  such  petition  so  as  to  make  a  total 
of  one-fourth  in  number  of  the  creditors,  and  one-third  in  the 
amount  of  the  provable  debts  against  the  bankrupt,  as  provided 
in  said  section,  the  court  shall  so  adjudge,  which  judgment  shall 
be  final ;  otherwise  it  shall  dismiss  the  proceedings,  and,  in  cases 
hereafter  commenced,  with  costs. 

• 

Service  of  Process  and  Further  Proceedlii{g:s. 

Where  a  corporation  has  been  dissolved  by  means  of  an  order  passed  by  a 
State  court,  in  an  action  instituted  .by  the  State  attorney-general,  the  case 
is  one  where  the  debtor  proceeded  against  can  not  be  found,  on  account  of 
the  dissolution,  and  the  service  of  the  order  to  show  cause  should  be  made 
by  publication.  {In  re  Washington  Marine  Ins.  Co.  2  B.  R.  648 ;  s.  c.  2  Ben. 
292.) 

Service  is  to  be  deemed  to  be  made  personally  on  a  corporation  when  it  is 
efifected  in  the  only  mode  in  which  service  can  be  made  on  such  artificial 
persons,  viz.,  by  delivering  the  order  to  its  head  or  principal  officers.  The 
*^  usual  place  of  abode  "  in  re^rd  to  corporations  means  their  principal  place 
of  business.     {In  re  Cali  forma  Pacific  R  R.  Co.  11  B.  R.  193.) 

A  service  of  the  order  to  show  cause  upon  a  corporation  is  sufficient,  if  it 
would  be  valid  and  effectual  if  made  in  a  suit  at  common  law  in  the  circuit 
court.    (/»  rt  California  Pacific  R.  R.  Co.  11  B.  R.  193.) 

When  the  order  directs  that  a  copy  of  the  petition  and  order  shall  be 
served  upon  the  president  of  a  corporation,  if  the  president  can  not  be  found, 
a  new  order  may  be  issued,  upon  the  filing  of  an  affidavit  setting  forth  such 
absence,  directing  the  service  to  be  made  on  the  cashier,  and  such  service 
will  be  valid.     {Piatt  v.  Archer,  6  B.  R.  465 ;  s.  c.  9  Blatch.  559.) 

The  words  "  if  such  debtor  can  not  be  found  "  mean  if  he  can  not  be 
found  within  the  jurisdiction  of  the  court.  The  marshal  is  not  compelled  to 
serve  him  in  another  jurisdiction,  even  when  he  knows  precisely  where  he 


*  So  amended  by  act  of  22  June,  1874,  §  13. 
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may  be  found.  The  words  *'  not  found  "  have  a  t? ell-settled  technical  Diean- 
ing.  and  mean  not  found  in  the  jurisdiction  of  the  court.  If  the  debtor  can 
not  be  found  within  the  jurisdiction  of  the  court,  that  does  not  authorize 
service  out  of  the  jurisdiction.  In  such  case  other  modes  of  service  must  be 
resorted  to.  A  corporation  can  have  no  legal  existence  out  of  the  bounds  of 
the  sovereignty  by  which  it  was  created.  It  must  dwell  in  the  place  of  its 
creation.  Service  upon  an  officer  of  the  corporation  out  of  the  district  and 
State,  or  service  at  the  supposed  residence  of  the  corporation,  also  out  of  the 
district  and  State,  is  detective  and  invalid.  The  fact  that  the  corporation  is 
also  chartered  by  several  States  does  not  make  it  one  corporate  body  on 
which  service  can  be  made  at  its  residence  in  any  one  of  those  States.  If  the 
place  of  the  debtor's  residence  can  not  be  ascertained,  as  if  there  is  no  oflSce 
of  the  corporation  within  the  district,  and  no  person  representing  the  corpo- 
ration, on  whom  service  can  properly  be  made,  can  be  found  in  the  district, 
then  service  by  publication  may  and  should  be  resorted  to.  {Ala,  <fc  Chat. 
R  B,  Co,  V.  Jones,  5  B.  R.  97 ;  Stiiart  v.  AumueUer^  8  B.  R.  541.) 

The  act  is  entirely  silent  as  to  the  place  of  service.  The  mode  only  is 
designated.  The  act  authorizes  service  by  publication  only  when  the  party 
to  be  served  can  not  be  found  or  his  place  of  residence  ascertained.  When  the 
debtor  is  found,  personal  service  may  be  made  upon  him  out  of  the  district. 
{StnaH  V.  Mines,  6  B.  R.  416;  B.  c.  33  Iowa,  6 J;  8.  c.  5  L.  T.  B.  46.) 

The  act  nowhere  provides  by  whom  a  personal  service  shall  be  made.  The 
fact  that  the  act  makes  special  provision  for  the  service  of  certain  processes 
by  the  marshal,  and  remains  entirely  silent  as  to  the  person  by  whom  the 
order  to  show  cause  shall  be  served,  is  a  strong  argument  against  the  position 
that  such  order  can  be  served  by  the  marshal  only.  Expressio  unius  eat  exclusio 
alterius.  The  order  to  show  cause  is  not  directed  to  the  marshal,  but  to  the 
debtor,  and  mav  be  served  by  the  marshal  or  any  other  person.  {Stuart  v. 
Hines,  6  B.  R.  416 ;  s.  c.  33  Iowa,  60 ;  s.  c.  5  L.  T.  B.  46.) 

The  prohibition  of  "further  proceedings"  is  intended  of  proceedings 
upon  the  petition  and  against  the  debtor,  and  not  of  collateral  proceedings 
bv  or  against  third  persons,  or  even  the  debtor.  (In  re  Muller  &  Bretano,  3 
B'.  R.  329;  s.  c.  1  Deady,  513;  s.  c.  2  L.  T.  B.  83.) 

After  the  filing  of  the  petition,  depositions  to  be  used  in  the  cause  may  be 
taken  at  any  time,  before  any  register,  upon  service  of  notice  thereof  on  the 
opposite  party,  even  though  the  order  to  show  cause  has  not  been  served 
upon  the  debtor.    {In  re  Dean  &  Garrett,  2  B.  R.  89.) 

Requisite  IVumber. 

It  is  a  matter  of  inquiry  for  the  court  to  ascertain  and  adjudge  whether 
the  requisite  number  of  creditors  have  joined  in  the  proceedings.  The  reason 
for  this  is  very  obvious.  This  provision  is  designed  'to  guard  against  collu- 
sive proceedings,  and  makes  it  the  duty  of  the  court  to  investigate  ancf  find 
whether  the  requisite  number  of  creditors  have  joined  in  the  proceedings,  and 
whether  the  proceedings  are  in  good  faith.  The  naked  allegation  in  the 
petition,  although  admitted  by  the  debtor,  does  not  seem  to  be  enough,  but 
the  court  must  be  satisfied  that  the  requisite  number  of  creditors  have  united 
in  the  petition,  and  must  also  be  satisfied  that  the  admission  of  such  fact,  if 
admitted  by  the  del)tor,  is  made  in  good  faith.  (7/i  re  J.  Young  Scammon, 
10  B.  R.  66 ;  8.  c  6  C.  L.  N.  328 ;  s.  c.  1  Cent.  L.  J.  328 ;  8.  c.  10  A.  L.  J.  29 ;  s. 
c.  21  Pitts.  L.  J.  207  ;  in  re  Joliet  Iron  &  Steel  Co.  10  B.  R.  60 ;  s.  c.  1  A.  L.  T. 
[N.  S  ]  372 ;  8.  c.  10  A.  L.  J.  29 ;  s.  c.  6  C.  L.  N.  828;  s.  c.  22  Pitts.  L.  J. 
207;  in  re  Isaac  Scull,  10  B.  R.  165;  s.  c.  7  Ben.  371;  s.  c.  10  A.  L.  T.  [N.  S.) 
416 ;  in  re  James  R.  Keeler,  10  B.  R.  419 ;  s.  c.  1  A.  L.  T.  [N.  S.]  422 ;  s.  c. 
20 1.  R.  R.  82.) 

When  the  court  has  adjudged  that  the  requisite  proportion  of  creditor* 
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have  joined  in  an  involuntary  petition,  tbe  jadgment  is  final,  not  only  as 
respects  the  debtor,  but  as  respects  all  bis  creditors,  and  will  not  be  re- 
examined by  the  district  court  except  upon  an  allegation  of  fraud  or  bad 
faith.  (In  re  Wm.  B.  Duncan,  14  B.  R.  18 ;  in  re  John  H,  McKinley,  7  Ben. 
563;  in  re  J.  Punkenstein,  14  B.  R.  213;  s.  c.  3  Cent.  L.  J.  448 ;  s.  c.  8  C.  L. 
N.  345.) 

Where  the  summons  is  by  publication,  the  adjudication  will  not  be  set 
aside  on  the  application  of  the  debtor,  in  the  absence  of  fraud  or  collusion. 
{In  re  John  H.  McKinley,  7  Ben.  562.) 

Where  the  debtor  neither  admits  nor  denies  the  allegation,  but  merely 
makes  default,  the  adjudication  will  not  be  set  aside  on  the  application  of 
creditors,  unless  bad  faith  or  collusion  is  alleged.  (In  re  J.  Funkenstein,  14 
B.  R.  213;  8.  c.  3  Cent.  L.  J.  448;  s.  c.  8  C.  L.  N.  345.) 

After  an  adjudication  of  bankruptcy  no  inquiry  can  be  made  into  the 
truth  of  an  affidavit  filed  to  show  that  the  requisite  proportion  of  creditors 
have  united  in  the  petition,  unless  fraud  or  bad  faith  is  alleged.  (In  re  Wm. 
B.  Duncan,  14  B.  R.  19.) 

The  co-operation  of  the  debtor  in  securing  creditors  by  lawful  means  to 
unite  in  an  involuntary  petition,  is  no  ground  for  setting  aside  an  adjudication. 
(/»  re  Wm.  B.  Duncan,  14  B.  R.  18.) 

Sec.  5026. — On  such  return  day,  or  adjourned  day,  if  the  no- 
tice has  been  duly  served  or  published,  or  is  v^aived  by  the 
appearance  and  consent  of  the  debtor,  the  court  shall  proceed 
summarily  to  bear  the  allegations  of  the  petitioner  and  debtor, 
and  may  adjourn  the  proceedings  from  time  to  time,  on  good 
cause  shown,  and  shall,  if  the  debtor  on  the  ^ame  day  so  demands 
in  writing,  order  a  trial  by  jury  at  the  first  term  of  the  court 
at  which  a  jury  shall  be  in  attendance,  to  ascertain  the  fact  of  the 
alleged  bankruptcy.*  Or,  at  the  election  of  the  debtor,  the 
court  may,  in  its  discretion,  award  a  venire  facias  to  the  marshal 
of  the  district,  returnable  within  ten  days  before  him,  for  the  trial 
of  the  facts  set  forth  in  the  petition,  at  which  time  the  trial  siiall 
be  had,  unless  adjourned  for  cause.  And  unless,  upon  such  hearing 
or  trial,  it  shall  appear  to  the  satisfaction  of  said  court,  or  of  the  jury^ 
as  the  case  may  be,  that  the  facts  set  forth  in  said  petition  are  true,  or 
if  it  shall  appear  that  the  debtor  has  paid  and  satisfied  all  liens  upon 
his  property,  in  case  the  existence  of  such  liens  was  the  sole  ground 
of  the  proceeding,  the  proceeding  shall  be  dismissed,  and  tho  re- 
spondent shall  recover  costs;  and  all  proceediuffs  in  bankruptcy 
may  be  discontinued  on  reasonable  notice  and  hearing,  with  the 
approval  of  the  court,  and  upon  the  assent,  in  writing,  of  such 
debtor  and  not  less  than  one-half  of  his  creditors,  in  number  and 
amount;  or  in  case  all  the  creditors  and  such  debtor  assent  there-' 
to,  such  discontinuance  shall  be  ordered  and  entered ;  and  all 
parties  shall  be  remitted,  in  either  case,  to  the  same  rights  and 
duties  existing  at  the  date  of  the  filing  of  the  petition  for  bank- 
ruptcy, except  so  far  as  such  estate  shall  have  been  already  ad- 
ministered and  disposed  of.     And  the  court  shall  have  power  to 

*  So  amended  by  act  of  22  June,  1874,  §  14. 
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make  all  needful  orders  and  decrees  to  carry  the  foregoing  pro- 
Tision  into  effict.  If  the  pelitioningj  creditor  docs  not  appear 
and  proceed  on  the  relurn  day,  or  adjourned  day,  the  court  may, 
upon  the  petition  of  any  other  creditor  to  the  required  anQonnt, 
proceed  to  adjudicate  on  such  petition,  without  requiring  a  ucw 
service  or  publication  of  notice  to  the  debtor. 

Appearance  and  Pleadings. 

A  debtor  who  has  not  been  served  with  the  order  to  show  cause  may  ap- 
pear by  attorney.  It  is  not  nrccssary  that  he  should  appear  in  person.'  {In 
re  Weyhausen  et  al.  1  Ben.  897.) 

A  party  who  cppears  without  Rn  order  to  show  cause,  and  confesses  or  put« 
in  a  denial  of  the  alleged  acts  of  bankruptcy,  and  demands  a  trial,  submits 
himself  to  the  jurisdiction  of  the  court.     {In  re  Moses  A.  McNaughton,  8  B. 
R.  44.) 

If  a  corporation,  subject  to  the  provisions  of  the  bankrupt  act,  is  in 
existence  when  the  petition  against  it  is  filed,  and  when  the  proper  papers 
are  served  on  its  proper  officer,  a  decree  dissolving  the  corporation  made 
after  such  service  and  before  the  letum  day  can  not  oust  the  jurisdiction  of 
the  bankrupt  court  to  proceed  on  the  return  day  to  an  adjudication  of  bank- 
ruptcy. 1'he  papers  having  been  served  on  an  officer  of  the  corporation 
while  the  corporation  was  in  beinpr,  the  order  of  adjudication  is  substantially 
a  proceeding  in  rein^  and  not  one  inpertsonam.  The  proceeding  in  bankruptcy 
does  not  abate  by  the  dissolution  of  a  corporation  so  as  to  be  incapable  of 
being  proceeded  with  thereafter.  {Piatt  v.  Archer^  6  B.  R.  465 ;  s.  c.  9  Blatch. 
559.) 

Where  the  parties  appear  on  the  return  day  or  adjourned  day,  and  join 
issue,  and  no  further  proceeding  or  adjournment  is  had,  the  matter  is  to  be 
considered  as  pending  frcm  day  to  day.  In  such  case  each  subsequent  day 
is  an  adjourned  day  to  all  intents  and  purposes.  {In  re  William  Buchanan, 
10  B.  R.  97.) 

If  the  petitioning  creditor  and  the  debtor  appear  on  the  return  day,  the 
want  of  a  formal  adjournment  does  not  terminate  the  proceedings,  for  such 
an  adjournment  is  not  necessary  to  keep  them  alive.  {In  re  William  Bu- 
chanan, 10  B.  R  97.) 

After  the  return  day,  an  answer  can  only  be  filed  by  special  leave  of  the 
court.  {In  re  Gebhardt,  3  B.  R.  268;  vide  in  re  Isaac  Scull,  10  B.  R.  165 ;  a 
0.  7  Ben.  871 ;  s.  c.  1  A.  L.  T.  [N.  S.]  416.) 

When  the  allegations  of  the  petition  are  not  sufficiently  distinct,  the  debtor 
may  decline  to  answer  on  that  ground,  and  ask  that  they  be  made  more  defi- 
nite and  certain,  or  be  stricken  cut.  {In  re  Randall  iSn  Sunderland,  3  B.  R. 
18 ;  s.  c.  1  Deady,  557 ;  s.  c.  2  L.  T.  B.  69.) 

When  the  allegations  of  the  petition  are  insufficient,  the  objection  may 
be  taken  by  a  demurrer,  but  a  demurrer  is  not  a  proper  mode  to  raise  a  ques- 
tion as  to  the  sufficiency  ot  the  allegations  on  the  ground  that  they  are  not 
precise  and  definite.     {Oiem  &  Son  v.  HarUyy  3  B.  R.  263.) 

A  plea  in  abatement  of  the  pendency  of  other  proceedings  in  bankruptcy 
instituted  by  the  petitianing  creditor  must  show  jurisdiction  in  the  court 
whose  proceedings  are  so  set  up.     {In  re  John  T.  Balch,  3  McLean,  221.) 

A  general  demurrer  which  is  good  only  as  to  one  of  tlie  several  cc^  of 
bankruptcy  alleged  in  the  petition  can  not  be  sustained.  {In  re  Eenyon  & 
Fenton,  6  B.  R  238.) 
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The  debtor  may  at  the  same  time  demur  to  the  sufficiency  of  the  allega- 
tions of  the  petition,  and  file  an  answer  denying  the  acts  of  bankruptcy.  (In 
re  Nickodepaus,  3  B.  R.  230;  s.  c.  1  L.  T.  B.  140 ;  s.  c,  3  C.  L.  N.  49;  s.  c.  16 
Pitts.  L.  J.  238.) 

Objections  to  the  maintenance  of  the  proceedings  may  be  made  by  a  mo- 
tion to  set  aside  the  petition.     (In  re  Melick,  4  B.  R.  97.) 

When  a  motion  to  dismiss  has  been  filed,  attention  must  first  be  giyen  to 
that,  unless  it  is  waived.     (Hunt  et  al.  y.  Pooke  ^  o^  5  B.  R.  161.) 

On  the  overruling  of  a  demurrer,  the  court  may  adjudge  the  debtor  a 
bankrupt  on  the  allegations  of  th3  petition,  and  he  will  have  no  legal  right 
to  complain.  It  is  in  the  discretion  of  the  court  to  say  whether  he  shall  make 
a  new  clioice  of  defense  or  not.     (In  re  A.  Ben  ham,  8  B.  R.  94.) 

If  the  debtor  demurs  to  the  petition  on  the  return  day,  and  the  hearing 
is  postponed  to  a  subsequent  day,  he  thereby  waives  his  right  to  demand  a 
jury  trial  upon  the  oveiTuling  of  the  demurrer.  (In  re  A.  Benham,  8  B.  R. 
94.) 

If  the  petition  sets  forth  an  act  of  bankruptcy  on  the  part  of  one  of  the 
debtors,  but  not  of  all,  it  may,  when  a  demurrer  is  sustained,  be  retained  as 
to  him  and  dismissed  as  to  the  others.  (In  re  Redmond  &  Martin,  9  B.  R. 
408.) 

The  questions  at  issue  on  the  petition  and  the  denial  of  bankruptcy  are 
questions  solely  between  the  petitioning  creditor  and  ths  debtor,  with  which 
no  outside  party,  sustaining  merely  the  relation  of  a  person  who  claims  to  be 
a  creditor,  can  be  permitted  to  interfere.  A  mere  creditor  can  have  no  con- 
oem  in  the  matter  before  adjudication.  (In  re  Boston  R.  R.  Co.  5  B.  R.  232; 
in  re  Bush,  6  B.  R.  179 ;  s.  c.  6  W.  J.  276 ;  Button  v.  Freeman^  5  Law  Rep. 
447.) 

Any  creditor  has  a  standing  in  court  to  be  heard  touching  the  proceed- 
ings in  any  case  prior  to  the  adjudication,  if  he  shows  by  proof  satisfactory 
to  the  court,  that  he  is  in  fact  a  creditor,  and  that  his  interests  will  be  af- 
fected by  the  adjudication.  A  formal  and  technical  proof  is  not  necessary. 
A  petition  by  an  alleged  creditor  against  his  debtor  to  compel  a  submission 
of  his  estate  to  the  bankrupt  court  is  not  a  mere  suit  inter  partes.  It  rather 
partakes  of  the  nature  of  a  proceeding  in  rem^  in  which  everv  actual  creditor 
has  a  direct  interest.  The  proceeding  is  summary,  and  in  a  bigh  degree  in- 
formal, and  it  should  be  free  from  technical  embarrassment.  No  one  is  en- 
titled to  be  heard  thereon  who  has  no  interest  to  protect.  To  justify  an  in- 
tervention the  object  or  purpose  disclosed  must  be  one  which  in  a  legal  sense 
is  meritorious  and  not  purely  officious;  therefore  the  facts  alleged  hS  ground 
of  intervention  must  bd  such  as  entitle  the  applicant  to  consideration.  The 
court  must  be  able  to  see  that  the  intervention  may  serve  some  useful  pur- 
pose, either  in  protecting  the  rights  of  the  applicant,  or  those  of  the  creditors 
at  large.  (In  re  Boston  R.  R.  Co.  6  B.  R.  209,  222;  s.  c.  9  Blatch.  101,  409; 
in  re  James  Bonnet,  1  N.  Y.  Leg.  Obs.  310;  in  re  Heusted,  5  Law  Rep.  510; 
Clinton  V.  Mayo,  12  B.  R.  39.) 

No  creditor  can  appe  ir  and  contest  the  proceedings  until  he  proves  his 
tlebt.     (Button  v.  Freeman,  5  Law  Rep.  447.) 

The  creditor  who  is  charged  by  the  petition  with  receiving  a  preference 
may  appear  and  oppose  the  adjudication.    (In  re  Heusted,  5  Law  Rep.  510; 
Clinton  v.  Mayo,  12  B.  li.  39.) 

A  petitioning  creditor  who  has  filed  a  prior  petition  in  another  court  may 
intervene.     (In  re  Boston  R.  R.  Co.  6  B.  R.  209;  s.  c.  9  Blatch.  101.) 

A  creditor  who  has  received  a  mortgage  which  is  liable  to  be  assailed 
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as  a  preference  may  intervene.      (In  re  Walter  8.  Derby,  8  B.  R.  106;  8.  c.  6 
Ben.  232.) 

An  attaching  creditor  may  intervene  and  oppose  the  adjndication.  (In  re 
S.  Mendelsohn,  12  B.  R.  533;  s.  c.  9  Pac.  L.  R.  193;  in  re  Hatje,  12  B.  R. 
548;  in  re  Francis  M.  Jack,  13  B.  R.  296;  s.  c.  1  Wood,  649;  in  re  C.  O. 
Scrafford,.14B.  R.  184.) 

An  attaching  creditor  may  intervene  to  contest  an  adjudication  upon  the 
merits  as  well  as  to  claim  that  the  court  has  no  jurisdiction  of  the  case.  (/» 
re  Elias  Q.  Williams,  14  B.  R.  132.) 

An  attaching  creditor  who  intervenes  to  oppose  an  adjudication  may  take 
advantage  of  any  defense  available  to  the  debtor.  {In  re  Elias  Cr.  Williams, 
14  B.  R.  132.) 

An  attaching  creditor  may  contest  the  adjudication  on  the  ground  that 
the  proper  proportion  of  creditors  have  not  joined  in  the  petition.  (/»  re  C. 
G.  Scrafford,  14  B.  R.  184.) 

An  objection  to  defects  in  the  petition  may  be  made  even  at  the  hearing. 
The  objection  is  in  the  nature  of  a  motion  in  arrest  of  judgment  {In  re 
Waite  &  Crocker,  1  B.  R.  373;  s.  c.  Lowell,  207.) 

The  process,  pleadings,  and  proceedings  in  a  case  of  involuntary  bank- 
ruptcy must  be  regarded  as  governed  and  controlled  by  the  rules  and  regula- 
tions prescribed  in  the  trial  of  civil  actions  at  common  law.  {In*,  Co,  v. 
Comstockj  8  B.  R.  145;  s.  c.  16  Wall.  258,3 

A  reasonable  construction  requires  the  debtor's  allegations  to  be  reduced 
to  writing,  and  in  such  form  as  to  raise  an  issue  in  analogy  to  issues  in  other 
cases  triable  by  a  jury.  The  word  *' allegations"  is  used  in  the  sense  of 
pleadings,  as  meaning  a  formal  statement  of  the  acts  of  bankruptcy  in  the 
petition,  and  a  like  fonnal  defense  of  the  debtor  thereto,  either  a  general 
denial  which  will  put  in  issue  all  the  facts  stated  in  the  petition,  or  a  state- 
ment of  any  matters  in  avoidance  according  to  the  rules  governing  pleadings 
in  common  law  cases.  (In  re  Sutherland,  1  B.  R.  531 ;  s.  c.  1  Deady,  344 ; 
in  re  Alexander  Findlay,  9  B.  R.  83 ;  s.  c.  5  Biss.  480 ;  contra^  in  re  Heydette, 
8  B.  R.  833.) 

Form  No.  61  is  the  form  of  the  order  to  be  entered  by  the  court.  It  is 
not  an  act  or  allegation  of  the  debtor,  but  is  an  order  of  the  court  based 
upon  the  allegation  of  the  debtor  previously  presented  or  communicated  to 
the  court  in  some  form,  either  orally  or  in  writing,  (in  re  Alexander  Find- 
lay,  9  B.  R.  83:  s.  c.  5  Biss.  480;  in  re  Sutherland,  1  B.R.  531 ;  s.  c.  1  Deady, 
344;  contra,  Phelps  v.  Classen,  3  B.  R.  87;  s.  c.  1  Wool.  204 ;  in  re  Dunham  & 
Orr,  2  B.  R.  17;  s.  c.  2  Ben.  488;  s.  c.  1  L.  T.  B.  89;  in  re  Heydette,  8  B.  R. 
333;  in  re  Hawkey e  Smelting  Co.  8  B.  R.  385.) 

* 

The  answer  should  be  made  under  oath.  The  general  rule  in  all  courts 
is  to  require  a  pleading  or  petition  to  be  answered  in  as  solemn  a  mannt^r  as 
it  is  required  to  be  made,  {In  re  Alexander  Findlay,  9  B.  R.  83;  s.  c.  5 
Biss.  480 ;  contra^  in  re  Gebhardt,  3  B.  R.  268 ;  in  re  Frank  Heydette,  8  B.  R. 
333.) 

The  objection  that  the  petition  is  not  duly  signed  and  verified  is  waived 
by  putting  in  a  denial  of  the  act  of  bankruptcy,  and  a  demand  for  a  trial. 
By  such  an  act  the  debtor  waives  not  only  the  necessity  of  an  order  to  show 
cause,  but  the  necessity  of  proof  of  the  authority  of  the  person  signing  the 
petition,  and,  in  fact,  of  any  verification  whatever.  Proof  of  the  authority 
of  a  person  signing  a  creditor's  petition  in  a  representative  capacity,  and  a 
verification  of  the  petition,  like  the  accompanying  proof  of  the  petitioning 
creditor's  debt  and  deposition  as  to  the  alleged  act  of  bankruptcy,  are  re- 
quisite only  to  authorize  the  making  of  an  order  to  show  cause.    When  that 
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is  done  their  office  is  accomplished,  and  they  never  can  be  and  never  are  of 
any  other  or  further  use  in  the  case.  (In  re  Moses  A.  McNaughton,  8  B.  R. 
44.) 

The  debtor  may  deny  that  the  petitioner  is  a  creditor,  and  by  proofs  main- 
tain such  denial.  The  act  provides  that  if  the  debtor  proves  that  the  facts 
set  forth  in  the  petition  are  not  true,  the  proceedings  shall  be  dismissed. 
The  facts  set  forth  in  the  petition  are  all  those  which  are  necessary  to  make 
it  the  duty  of  the  court  to  adjudge  the  debtor  a  bankrupt ;  that  is  to  say, 
there  must  be  before  the  court  a  creditor  with  a  provable  debt  to  the  required 
amount,  and  there  must  be  established  an  act  of  bankruptcy  within  six 
months  before  the  filing  of  the  petition.  It  must  also  be  alleged  and  shown 
that  the  debtor  owes  provable  debts  to  the  amount  of  three  hundred  dollars. 
Unless  all  these  concur,  the  petitioner  has  no  right  to  prosecute  the  petition, 
and  however  he  may  be  able  to  prove,  or  does  prove,  the  commission  of  acts 
•of  bankruptcy,  he  is  not  by  law  clothed  with  the  right  or  power  to  begin  or 
sustain  a  prosecution  or  ask  a  decree.  (Tn  re  Cornwall,  6  B.  R.  305;  8.  c.  9 
BIsEtch.  114;  in  re  Ouimette,  3  B.  R.  566;  s.  c.  1  Saw.  47.) 

The  debt  and  the  act  of  bankruptcy  taken  together  constitute  the  cause 
of  action.  The  defense  set  up  may  go  to  either  or  both  of  the^e  matters,  and 
there  may  be  several  defenses  to  each,  but  they  must  be  separately  stated — 
that  is,  so  that  each  one  will  stand  or  fall  by  itself  without  the  aid  of  the 
other.     {In  re  Ouimette,  3  B.  R.  566 ;  8.  c.  1  Saw.  47.) 

It  is  nowhere  expressly  or  impliedly  said  that  one  who  can  furnish  proof 
which,  unexplained  and  uncontradicted,  would  show  prima  facie  that  he  is 
A  creditor,  may  file  a  petition,  or  that  a  party  may  be  adjudged  a  bankrupt 
upon  such  petition.  The  objection  that  the  petitioner  is  not  a  creditor  goes 
not  only  to  his  disability,  but  to  the  jurisdiction  of  the  cause.  It  would  be 
monstrous  injustice  if  parties  were  not  only  lialjle  to  be  proceeded  against, 
but  must  necessarily  be  aijudged  bankrupts,  submit  to  a  warrant  and  be  dis- 
possessed of  all  their  property  at  the  instance  of  any  one  and  every  one  who 
either  dishonestly  or  by  mistake  was  able  to  present,  by  petition  and  affida- 
vits, prima  facie  evidence  of  a  debt,  when  in  truth  none  existed.  It  might 
often  happen  that  the  only  act  of  bankruptcy  alleged  depended  for  its  char- 
acter upon  the  very  question  whether  any  debt  was  owing  to  the  petitioner; 
and  if  a  mere  pritnafte^e  case  shown  by  the  peJtion  precluded  further  inquiry 
on  that  question,  a  party  might  be  declared  a  bankrupt,  his  property  be  sub- 
jected to  administration  under  the  law,  and,  in  the  end,  it  would  appear  that 
the  petiitoner,  having  no  debt,  no  act  of  bankruptcy  had  been  committed,  and 
the  whole  proceeding,  injurious  as  it  must  be,  was  wholly  groundless.  {Tn  re 
Cornwall,  6  B.  R.  30/);  s.  c.  9  Blutch.  114.) 

When  the  petition  sets  forth  the  several  acta  of  bankruptcy  alleged  con- 
junctively, the  denial  in  the  answer  should  be  in  the  disjunctive,  and  in  such 
form  as  to  fully  deny  either  of  the  intentions  imputed  to  the  debtor.  (In  re 
B.  T.  Smith,  3  B.  R.  377 ;  s.  c.  4  Ben.  1 ;  s.  c.  1  L.  T.  B.  1*7.) 

A  proceeding  in  bankniptcy  is  not  an  action  to  collect  a  debt,  but  to  pro- 
cure an  adjudication  of  bankruptcy,  and  therefore  a  plea  of  tender  of  the 
amount  due  the  petitioner  can,  under  no  circumstances,  be  a  defense  to  iL 
The  allegation  of  the  petition  is,  that  the  party  is  not  only  indebted  to  the 
petitioner,  but  that  he  has  committed  an  act  of  bankruptcy.  To  this  it  is  no 
sufficient  answer  to  allege  a  tender  of  the  amount  due.  The  court  will  not 
presume  that  the  petitioner  is  the  only  creditor.  If,  in  fact,  there  are  no  other 
creditors,  the  plea  should  contain  an  allegation  to  that  effect.  A  plea  con- 
taining such  an  allegation  would  not  be  a  good  defense.  {In  re  Ouimette,  8 
B.  R.  566;  s.  c.  1  Saw.  47.)  ^ 

If  the  debtor  proves  that  there  are  no  other  creditors  to  the  requisite 
amount  to  proceed  against  him  under  the  bankrupt  act,  and  tenders  the 
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amount  dne  on  the  petitioning  creditor's  claim,  together  with  the  costs  of  the 
proceedings,  the  proceedings  will  be  dismissed.  {In  re  Daniel  Sheehan,  8  B. 
R.  853.) 

If  the  tender  of  payment  does  not  include  the  costs,  the  debtor  must  pay 
foM  costs,  as  upon  an  adjudication,  after  bearing,  if  the  proceedings  are  d.s- 
missed.     (In  re  Daniel  Sheehan,  8  B.  R  333.) 

If  the  petitioning  creditor,  after  the  filing  of  the  petition,  obtains  an 
order  in  the  suit  instituted  in  a  State  court  for  the  arreet  of  the  bankrupt  and 
another,  but  instructs  the  sheriff  not  to  arrest  the  bankrupt,  a  voluntary  sur- 
render and  giving  of  bail  in  that  action  will  n:)t  bo  a  sufficient  ground  for 
dismissing  the  petition,  although  the  debt  which  constitutes  the  cause  of 
acticm  in  both  cases  is  the  same.  A  person  proceeded  against  as  a  bankrupt 
does  not  by  voluntarily  placing  himself  under  arrest,  or  in  jail,  or  in  auy 
other  place  of  confinement  remove  himself  from  the  effect  of  the  bankrupt 
law.     {In  re  George  Merkle,  5  Ben.  8.) 

The  debtor  may  set  up  a  claim  for  unliquidated  damages  arising  out  of  a 
contract,  as  a  set-off  or  counter-claim  against  the  petitioning  creditor's  debt. 
{In  re  Osage  V.  &  S.  K.  R.  R.  Co.  9  B.  R.  281 ;  s.  c.  1  Cent.  L,  J.  83.) 

Where  a  debtor  has  committed  an  act  of  bankruptcy,  he  can  not  dischai^ 
himself  from  his  legal  liability  for  such  act  by  subsequent  rescission  or  un- 
doing thereof.     {In  te  Thomes  Ryan,  2  Saw.  411.) 

A  feme  eotert  may  avail  herself  of  her  coverture  to  defeat  the  debt  wbich 
is  the  basis  of  proceedings  in  bankruptcy.  {In  re  Schlichter  et  al.  %'Q.  R. 
836;  in  re  Howland,  2  B.R.  357;  in  re  Rachel  Goodman,  8  B.  R.  380;  a.  o. 
6  Biss.  401.) 

When  a  note  is  given  by  vC  feme  covert,  it  must  appear  on  the  face  that  it 
was  given  with  the  intent  to  bind  her  separate  estate,  or  there  must  be  alle«fa- 
tions  that  it  was  given  for  the  benefit  of  her  separate  estate,  or  in  the  coarse 
of  trading  transactions  which  she  is  authorized  to  engage  in  by  law.  {In  rg 
Howland,  2  B.  R  357;  in  re  Schlichter,  2  3.  R.  336.) 

A  married  woman,  living  separate  and  apart  from  her  husband,  may^ 
under  the  laws  of  California,  contract  a  valid  debt,  which  can  be  enforced 
against  her.     {In  re  Julia  Lyons,  2  Saw.  624;  a.  c.  1  A.  L.  T.  [N.  8.]  167.) 

A  person  who  is  so  unsound  in  mind  as  to  be  wholly  incapable  of  manag- 
ing his  affairs  can  not,  in  that  condition,  commit  an  act  for  which  be  can  be 
forced  into  bankruptcy  by  his  creditors  against  the  objection  of  his  guardian. 
{In  re  Marvin.  1  Dillon,  178;  s.  c.  3  C.  L.  N.  894;  in  re  Mitzel,  14  B.  R. ;  a. 
c.  3  Cent.  L.  J.  555.) 

The  denial  of  a  fraudulent  intent  to  give  a  fraudulent  preference  involves 
a  confession  of  an  intent  to  give  a  preference,  though  not  a  fraudulent  one. 
Such  a  preference  is  an  act  of  bankruptcy.  {In  re  R.  ^Sutherland,  1  B.  R.  581 ; 
8.  c.  1  Deady,  344.) 

A  corporation  by  appearing  and  answerins:  a  pe'itron  thereby  admits  that 
it  may  be  proceeded  against  in  bankruptcy,  and  can  not  attcrwards  object 
that  the  petition  does  not  allege  that  is  a  moneyed,  business  or  commercial 
corporation.  (In  re  Oregon  Printing  Co.  13  B.  R.  503;  s.  c.  llPac.  L.  R. 
233;  B.  c.  3  Cent.  L.  J.  515;  B.  c.  14  B.  R.  405.) 

Irrelevant  or  immaterial  matter  in  a  pleading  may  be  stricken  out,  al- 
though it  is  a  denial  of  an  immaterial  allegation  in  a  prior  pleading.  {In  re 
Oregon  B.  P.  &  P.  Co.  13  B.  R.  199;  B.  o.  8  C.  L.  N.  81 ;  B.  c.  10  Pac  L.  R. 
103.) 

When  the  case  is  brought  to  a  hearing  on  petition  and  answer,  and  the 
answer  denies  material  averments  contained  in  the  petition,  the  averments. 
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must  be  regarded  as  disproved,  nnlssa  tbey  are  conclusiyely  presumed  by  law. 
(Wells  et  al,  1  B.  R.  171 ;  s.  c.  1  L.  T.  B.  20;  8.  c.  7  A.  L.  Keg.  IrtS.) 

It  is  a  well-settled  rale  of  pleading,  that  a  traversd  or  denial  must  not  be 
taken  on  a  mere  mitter  or  conclusion  of  law,  for  (ha  effect  would  be  to  sub^ 
mit  the  question  of  law  to  the  jury  rather  than  to  the  court.  But  when  the 
conclusion  is  a  mixed  one  of  law  and  fact,  then  it  is  clearly  traversaMe,  and 
the  issue  raised  tbsreby  triable  by  a  jury,  under  the  direction  of  the  court  as 
to  the  law.  The  sale  of  his  property  by  a  debtor  is  not  nec3S3anly  an  act  of 
bankruptcy.  It  depends  upon  the  intsnt  with  which  it  is  done,  and  as  this 
intent  is  not  a  mere  conclusion  of  law,  but  of  law  and  fact  compounded,  it 
may  be  traversed  or  denied.  (In  re  Silverman,  4  B.  R.  523;  s.  c.  2  Abb.  C.  C. 
243 ;  8.  c.  1  Saw.  410.) 

Although  the  intent  to  prefer  is  a  necessary  ingredient  in  the  alleged  art 
of  bankruptcy,  yet,  if  a  preference  is  a  nese^sary  consequence  of  the  facts  ad- 
mitted in  the  answer,  the  law  conclasively  presumes  the  inf^ent  to  prefer,  and 
the  intent  can  not  be  denied  and  tried  as  an  issue  of  fact.  When,  by  law, 
the  conse(][iiences  must  necessarily  follow  the  act  done,  the  presumptionis  or- 
dinarily conclusive,  nnd  can  not  be  rebutted  bv  any  evidence  of  intention. 
(In  re  Silverman,  4  3.  R.  528 ;  8.  c.  2  Abb.  C.  C.  243;  s.  c.  1  Saw.  410 ;  ia  re 
8.  T,  Smith,  8  B.  R.  377 ;  s.  c.  4  Ben.  1 ;  s.  c.  1  L.  T.  B.  147 ;  in  re  Thomas 
Ryan,  2  Saw.  411.) 

An  allegation  in  the  answer  as  to  the  value  of  the  property  which  the 
debtor  owns  imd  holds,  is  simply  surplns-ige  and  immaterial,  and  ought  to 
be  stricken  out,  but  it  is  no  ground  for  a  demurrer.  A  plea  of  a  tender  of  the 
petitioner's  dsbt  may  be  stricken  out  as  immaterial.  Objections  to  the  sutfi- 
ciency  of  an  answer  may  be  taken  by  demurrer.  When  a  dumuirer  to  an  an- 
swer is  overruled,  the  |)etitioner  may  be  permitted  to  raply  on  payment  of 
costs.    (In  re  Ouimette,  3  B.  R.  566 ;  s.  c.  1  Saw.  47.) 

If  the  denial  of  the  allegation  in  the  petition  is  not  in  proper  form,  the 
proper  course  is  to  move  to  strike  the  paper  from  the  file,  and  to  vacate  the 
subsequent  record  and  order  made  thereon.  (In  re  Frank  Heydctte,  8  B.  R. 
833.) 

When  the  answer  consists  merely  of  the  denial  contained  in  Form  No.  61, 
no  replication  is  needed.  (In  re  Dunham  &  Orr,  2  B.  R.  17 ;  s.  o.  2  Bon.  488; 
8.  c.  1  L.  T.  B.  89.) 

If  the  petitioning  creditor  is  declared  a  bankrupt,  his  assignee  may  be 
sabstituted  as  a  petitioner  in  his  place,  and  prosecute  the  petition.  (In  re  B. 
F.  Jones,  7  B.  R.  506.) 

The  remedies  of  an  assignee  under  the  law  are  regulated  by  the  same  pro- 
visions that  control  the  rights  of  other  parties.  He  can  not  in  any  way  secure 
from  an  insolvent  debtor  a  preference  over  other  creditors  for  the  estate  which 
be  is  administering.  He  must  adopt  the  only  remedy  which  the  law  allows 
bim  in  the  perforoiance  of  his  duty  to  collect  the  assets  of  the  bankrupt,  and 
that  is  the  filing  of  a  petition  in  bankruptcy  against  the  bankrapt^s  insolvent 
debtor.     (In  re  B.  F.  Jones,  7  B.  R.  506.) 

A  motion  for  an  adjudication  upon  or  notwithstanding  the  respondents 
answer  mav  be  denied,  and  the  case  allowed  to  proceed  to  trial  upon  the 
merits,     (in  re  Safe  D.  &  S.  Inst.  7  B.  R.  3U2 ) 

A  jury  can  not  be  demanded  on  any  day  but  the  return  day.  By  consent 
of  parties,  an  ailjoumed  day  may  be  held  to  bo  the  sam3  in  all  respects  as  the 
return  day.  (In  re  G.  &  fl.  Pupke,  1  Ben.  343;  in  r<?Gebhardt,  3  B.  it,  268; 
in  re  Sherry,  8  B.  R.  142;  Clinton  v.  Mayo,  12  B.  R.  39.) 

If  the  petition  was  not  signed  originally  by  the  requisite  number  of  cred- 
itors, and  was  only  made  complete  by  the  filing  of  an  intervening  petition 
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after  the  return  day,  the  debtor  may  demand  a  jury  trial  on  the  day  when  such 
intervening  petition  is  filed.     {In  re  J.  M.  Eintner,  22  Pitts.  L.  J.  150.) 

If  the  debtor  demands  a  jury  trial  the  court  may  issue  a  special  venire  to 
summon  a  jury  to  try  the  issue.  {In  re  Alexander  Findlay,  9  B.  R.  83;  B.  o. 
6  Biss.  480;  in  re  Hawkeye  Smelting  Co.  8  B.  R  385.) 

Evidence. 

The  burden  of  proof  rests  upon  the  creditor.  {Brock  v.  Hoppock,  2  B.  R. 
7;  s.  c.  2  Ben.  478;  in  re  Randall  &  Sunderland,  8  B.  R.  18;  s.  c.  1  Dendy, 
557 ;  B.  c.  2  L  T.  B.  69 ;  in  re  Leonard,  4  B.  R.  563 ;  8.  c.  2  L.  T.  B.  177 ;  i» 
re  Price  &  3Iiller,  8  B.  R.  614 ;  in  re  Jelsh  &  Dunnebacke,  9  B.  R.  412  ;  in  re 
Scudder,  Wilcox  &  Ogden,  1  N.  Y.  Leg.  Obs.  325 ;  in  re  Oregon  Printing 
Co.  13  B.  R.  503 ;  s.  c.  11  Pac.  L.  R.  233;  8.  c.  3  Cent.  L.  J.  515.) 

A  paper  sworn  to  and  filed  by  an  officer  of  a  corporation  is  competent 
evidence  against  it,  but  is  not  conclusive.  {In  re  Oregon  Printing  Co.  13  B. 
R.  503;  s.  c.  11  Pac.  L.  R.  233;  8.  c.  3  Cent.  L.  J.  515.) 

A  defense  which  has  been  stricken  out  of  the  case  may  be  given  in  evidence 
as  an  admission.  {In  re  Oregon  Printing  Co.  13  B.  R.  503;  s.  c.  11  Pac.  L. 
R.  283;  s.  c.  3  Cent.  L.  J.  515.) 

The  letters  of  the  debtor  are  admissible  in  evidence  against  an  attaching 
creditor  who  intervenes  to  oppose  an  adjudication.  {In  re  Hatje,  12  B.  B. 
548.) 

The  admissions  of  the  debtor  made  in  the  course  of  an  examination  upon 
supplemental  proceedings,  when  duly  authenticated  under  section  905,  are 
admissible  in  evidence  against  him.     {In  re  Rooney,  6  B.  R.  168.) 

The  district  court  has  plenary  power  to  compel  the  examination  of  all 
papers  and  books  of  the  debtor,  or  in  his  possession,  if  pertinent  to  the 
issue  and  required  for  the  protection  of  the  rights  and  interest  of  the  petition- 
ing creditor.     {In  re  Mendenhall,  9  B.  R.  285.) 

The  provisions  of  section  724  are  peculiarly  stringent,  and  when  a  court 
is  asked  to  enforce  it,  a  plain  case  must  be  presented  for  its  interposition. 
There  is  no  limitation  in  regard  to  the  kind  of  action  &t  law  which  must  be 
on  trial  in  order  to  entitle  either  party  to  the  benefit  of  the  statute.  A  pro- 
ceeding in  bankruptcy  is  within  its  purview.    {Inre  Mendenhall,  9  B.  R.  285.) 

When  the  debtor  omits  to  call  a  witness  who  is  conversant  with  all  the 
facts  and  might  explain  doubtful  points,  the  presumption  is  against  him. 
{Curran  v.  Munger,  6  B.  R.  33;  in  re  Thomas  Woods,  7  B.  R.  126;  s.  c.  29 
Leg.  Int.  236 ;  s.  c.  20  Pitts.  L.  J.  21.) 

If  the  counsel  for  the  petitioner  omits  to  prove  a  particular  fact,  under 
the  impression  that  it  has  been  proven,  the  court  may  allow  him  to  supply 
the  omission  even  after  the  commencement  of  the  argument  of  the  case.  {Tm 
re  Munn,  7  B.  R.  468;  s.  c.  3  Biss.  442.) 

When  the  evidence  all  points  one  way,  and  there  is  no  question  of  fact 
to  be  submitted,  the  court  may  direct  the  jury  to  render  their  verdict  for  the 
party  entitled  to  it.  {Unrdy  v.  Clark  et  al.  3  B.  R.  385;  s.  c.  1  L.  T.  B.  151 ; 
s.  c.  3  L.  T.  B.  11 ;  s.  c.  17  Pitts.  L.  J.  01 ;  s.  c.  2  C.  L.  N.  121.) 

Under  the  issue  made  by  the  denial  of  imnkruptcy,  the  debtor  can  intro- 
duce proof  to  contradict  all  the  material  allegations  of  the  petition.  Evi- 
dence in  regard  to  the  indebtedness  is  admissible  under  the  issue.  {In  re 
Skelley,  5  B.  R  214;  s.  c.  8  Biss.  260.) 

The  creditor  must  establish  his  debt  before  proceeding  to  show  acts  of 
bankruptcy.    {Brock  v.  Hoppook,  2  B.  R.  7 ;  s.  c.  2  Ben.  478 ;  Moore  v.  NatiowU 
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Mcchange  Bank  of  Columbus,  1  B.  R.  470;  s.  c.  2  Bond,  170 ;  8.  o.  1  L.  T.  B. 
74;  in  re  Foster,  1  N.  Y.  Leg.  Obs.  232.) 

Qwsre.  When  the  debtor  intends  to  deny  that  he  owes  the  petitioning 
creditor  debts  to  the  requisite  amount,  ought  he  not  to  raise  that  question  be- 
fore going  to  the  jury  on  the  alleged  acts  of  bankruptcy  ?  {Phelps  y.Gl'issen, 
B  B.  R.  87 ;  8.  c.  1  Wool.  204 ;  Foster  v.  Bemick,  1  N.  Y.  Leg.  Obs.  232 ;  s.  o, 
^  Law  Rep.  406.) 

While  the  court  may  in  a  case  where  tlie  facts  are  undisputed  take  a  ques- 
tion trom  the  jury  and  dispose  of  it  as  a  matter  of  law,  ana  will  generally  do 
89  in  a  case  entirely  free  from  doubt,  yet  whether  the  court  will  do  so  or  not 
is  in  all  cases  a  matter  of  discretion,  and  it  is  not  error  to  send  it  to  the  jury 
however  clear  the  case  may  be.    (In  re  Jelsh  &  Dunne  back  e,  0  B.  R.  412.) 

When  the  petition  is  against  two  partners,  one  of  whom  is  in  default,  and 
ihe  other  of  whom  contests  and  succeeds,  the  petition  must  be  dismissed. 
Both  parties  must  be  found  guilty  under  the  act  before  judgment  can  be  en- 
tered against  the  partnership.     (Doan  y.  Gompton  db  Doan,  2  B.  R.  607.) 

If  the  petitioner  proceeds  against  joint  debtors,  he  can  not  preyail  even  as 
to  one  by  proving  the  commission  of  an  act  of  bankruptcy  by  him.  (James 
T.  AUan/ic  Delaine  Co,  11  B.  R.  890.) 

The  motive  of  the  petitioner  in  prosecuting  the  petition,  or  the  co-opera- 
tion of  one  of  the  debtors,  or  his  motive  therefor,  can  have  no  possible  effect 
in  determining  the  quality  of  the  acts  alleged  to  be  acts  of  bankruptcy,  or  the 
legal  consequence  of  such  acts.  Evidence  tending  to  show  collusion  between 
them  should  be  rejected.  (Hardy  et  al.  v.  Binninger  ^  o^.  4  B.  R.  262 ;  8.  c. 
7  Blatch.  262.) 

The  petitioning  creditor  is  confined  to  the  act  of  bankruptcy  alleged  in  the 
petition.    (In  re  James  W.  Sykes,  5  Biss.  113.) 

The  debtor  can  not  be  adiudicated  bankrupt  for  committing  an  act  of 
bankruptcy  which  is  not  specially  set  forth  in  the  petition.  (In  re  Potts  & 
<3arwood,  Crabbe,  469 ;  in  re  J.  A.  &  H.  W.  Shouse,  Grabbe,  482 ;  in  re  James 
W.  Bykes,  6  Biss.  113.) 

Estoppel. 

The  pendency  of  a  suit  in  a  court  of  law  on  a  distinct  and  independent 
demand  is  not  a  bar  to  the  filing  of  a  proceeding  in  bankruptcy.  The  peti- 
tioning creditor  may  proceed  to  an  adjudication  while  the  suit  is  pending, 
but  the  suit  will  be  annulled  and  surrendered  by  an  adjudication.  It  is  true 
that  the  petitioning  creditor  can  not  carry  on  the  two  proceedings  at  the 
same  time,  at  law  for  one  part  of  his  demand  and  in  bankruptcy  for  another, 
but  there  is  no  reason  why  he  should  be  required  to  abandon  his  suit  com- 
menced before  the  filing  of  the  petition,  until  it  is  determined  whether  the 
petition  can  be  sustained.     (Eoerett  v.  Derby ,  6  Law  Rep.  225.) 

A  creditor  who  has  given  his  assent  to  a  transaction  is  estopped  from 
urging  it  as  an  act  of  bankruptcy.  (Ferry  v.  Langley^  1  B.  R.  659;  s.  c.  1 
L.  T.  B.  34;  7  A.  L.  Reg.  429  ;  in  re  Schuyler,  2  B.  R.  649 ;  s.  c.  8  Ben.  200 ; 
8.  c.  2  L.  T.  B.  86.) 

But  a  creditor  is  not  estopped  from  setting  up  an  assignment  as  an  act  of 
bankruptcy,  because  he  has  delayed  filing  his  petition  for  seventeen  days 
after  it  was  executed,  and  sought  information  concerning  the  estate,  and 
offered  to  sell  his  claim,  and  proposed  to  assent  to  it,  if  the  debtor  and  the 
assignee  would  surrender  the  property  assigned,  and  commit  its  disposal  and 
management  to  some  person  more  satisfactory  to  him.  (Spicer  et  al,  v.  Ward 
€t  al  3  B.  R.  512.) 

If  the  petitioner  has  advised  the  making  of  an  assignment,  or  afler  its 
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execution  has  expressly  given  his  assent  to  it,  he  will  be  precluded  from  in- 
sisting on  it  as  an  act  of  bankruptcy.    But  a  motion  to  have  the  penalty  or 
the  assignee's  bond  increased  is  clearly  no  approval  of,  or  assent  to,  the 
assignment.     {Perry  v.  LangUy^  1  B.  R.  559 ;  s.  c.  1  L.  T.  B.  34 ;  s.  c.  7  A.. 
L.  Reg.  429.) 

If  the  petitioning  creditor  is  a  stockholder  in  a  corporation  against  wbicb 
he  holds  the  claim,  and  is  present  at  a  meeting  when  a  resolution  is  passed  to 
give  a  security,  it  is  his  duty  to  protest,  and  see  if  the  stockholders  deliber- 
ately intend  to  commit  an  act  of  bankruptcy.  His  failure  to  protest  will  bind 
bim,  whichever  way  he  may  vote  upon  the  question,  (/n  re  Massachusetts 
Brick  Co.  6  B.  R.  408;  8.  c.  4  L.  T.  B.  220.) 

A  creditor  who  has  signed  a  composition  agreement  for  an  extension  of 
credit,  containing  a  stipulation  that  it  shall  not  be  binding  unless  it  is  signed 
by  all  the  creditors,  can  not  file  a  petition  until  a  sufScient  time  elapses  to  as- 
certain whether  all  the  creditors  will  become  parties  thereto.  (/«  re  Potts  & 
Garwood,  Crabbe,  489.) 

If  a  creditor,  after  a  proposition  of  compromise  has  been  submitted  to 
him,  attaches  the  property  of  his  debtor,  this  is  such  an  unequivocal  act  that 
his  dissent  may  reasonably  be  presumed,  and  a  creditor  who  has  signed  the 
composition  may  then  file  a  petition.     {In  re  Potts  &  Garwood,  Crabbe,  469.) 

Creditors  who  have  taken  possession  of  the  entire  property  of  a  debtor 
under  a  general  assignment,  or  bill  of  sale  intended  to  prefer  them,  can  not 
set  up  the  non-payment  of  a  note  as  an  act  of  bankruptcy.    {In  re  Elias  G. 

Williams,  14  B.  R.  132.) 

• 

Creditors  who  have  obtained  a  preference  by  a  bill  of  sale  from  the  debtor, 
are  estopped  to  set  up  the  execution  of  the  same  as  an  act  of  bankruptcy.  {In 
7-<?  Elias  G.  Williams,  14  B.  R.  132.) 

During  the  pendency  of  proceedings  in  involuntary  bankruptcy,  tbc 
debtor  can  not  be  adjudged  a  bankrupt  on  a  voluntary  petition  filed  after  the 
filing  of  the  petition  of  the  creditors  against  him.  {In  re  R.  R.  Stewart,  3 
B.  It.  108;  contra^  in  re  Philemon  Canfield,  1  N.  Y.  Leg.  Obs.  234;  s.  a  5 
Law  Rep.  415.) 

If  all  the  creditors  prove  their  claims  under  the  subsequent  voluntary 
petition,  they  thereby  waive  the  right  to  insist  upon  going  back  and  pro- 
ceeding under  the  prior  involuntary  petition.  {In  re  Nounnan  &  Co.  6  B.  R. 
679;  s.  c.  4L.  T.  B.  228.) 

If  the  special  verdict  found  by  the  jury  is  defective,  there  is  a  mistrial, 
and  the  case  remains  pending  in  court  alter  the  verdict  is  stricken  out.  (In 
re  Robert  G.  King,  3  Dillon,  304.) 

New  Trial. 

A  proceeding  in  bankruptcy  is  not  a  quasi  criminal  proceeding.  It  does 
not  involve  any  charge  of  crime,  and  is,  like  every  other  question  of  fact,  to 
be  decided  by  the  weight  of  evidence  and  tried  like  any  civil  case.  Inci- 
dental to  the  trial  of  jury  causes,  all  courts  of  record,  unless  specially 
restricted  from  its  exercise,  possess  the  power  of  revising  verdicts  of  juries 
and  setting  them  aside  in  all  civil  cases  m  their  discretion.  {In  re  R.  A.  De 
Forest,  9  B.  R  278;  in  re  Dunn  tt  al  9  B.  R.  487;  s.  c.  12  Blatch.  42.) 

The  matter  decided  by  the  verdict  of  a  jury  upon  a  mere  denial  of  the 
truth  of  the  petition,  is  as  to  the  act  of  bankruptcy  alleged,  and  that  is  all 
the  verdict  determines  either  by  its  terms  or  legal  effect,  and  it  can  be  pleaded 
in  bar  only  to  a  new  proceeding  in  bankruptcy  for  the  same  act.  The  fact 
of  partnership  in  a  proceeding  against  alleged  partners,  while  it  is  essential 
to  the  maintaining  of  the  joint  petition,  yet,  like  the  fact  of  the  petitioning 
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creditor's  debt  is  really  but  incidental  to  the  main  issue,  and  the  verdict 
adverse  to  the  petitioning  creditor  is  not  a  bar  to  a  subsequent  action  at 
law,  nor  does  it  conclude  either  fact.  (In  re  Jelsh  &  Dunnebacke,  9  B.  R. 
412.) 

A  new  trial  will  not  be  granted  on  account  of  an  error  in  the  charsre,. 
when  it  could  have  been  corrected  at  the  time  without  changing  the  result. 
(Hamlin  v.  PeUibone,  10  B.  R.  172;  s.  c.  31  Leg.  Int.  203;  s.  c.  1  Cent.  L.  J. 
404 ;  s.  c.  10  A.  L.  J.  141 ;  s.  c.  8  Pac.  L.  R.  83.) 

If  new  evidence  is  discovered  after  the  trial,  the  bankrupt  may  make  an 
application  to  the  district  court  setting  forth  sufficient  facts  to  justify  the 
court  in  reopening  the  question  connected  with  the  decree  and  asking  for  a 
rehearing.  The  district  court  has  the  power  in  a  proper  case  to  entertain  and 
grant  such  an  application.     {In  re  Great  West.  Tel.  Co.  5  Biss.  359.) 

If  the  court  has  no  jurisdiction  over  the  case,  an  attaching  creditor  may 
move  to  set  the  proceedings  aside.  {la  re  Fogerty  &  Genity,  4  B.  R  451 ;  s. 
c.  1  Saw.  233;  s.  o.  2  L.  T.  B.  174;  in  re  John  B.  Bergeron,  12  B.  R.  385;  s. 
c.  10  Pac.  L.  R.  259 ;  s.  c.  2  Cent.  L.  J.  507.) 

Notice  of  a  motion  to  annul  an  adjudication  must  be  served  upon  the 
bankrupt,  for  he  has  an  interest  in  the  continuance  of  proceedings  which 
may  result  in  his  discharge.     {In  re  Bush,  6  B.  R.  179;  s.  o.  6  W.  J.  276.) 

The  mere  subscription  of  a  decree  is  not  per  se  an  adjudication.  The 
draft  of  an  order,  though  signed,  remaining  in  the  sole  possession  and  knowl- 
edge of  the  judge,  whether  for  the  purpose  of  further  consideration  or  for 
any  other  reason,  is  subject  to  his  control,  and  not  final  so  as  to  conclude 
him;  and  until  it  is  in  some  manner  notified  to  the  clerk  of  the  court  or  to 
Que  of  the  parties  in  such  wise  that  his  decision  can  be  properly  said  to  be 
promulgated  or  announced,  it  concludes  no  one.  This  is  not  to  be  taken  to 
import  that  all  orders  must  be  announced  formally  in  open  court,  or  that 
orders  which  may  be  made  out  of  court  must  be  formally  proclaimed,  but 
there  must  be  something  tantamount  to  promulgation  or  delivery,  something 
of  which  the  parties  to  be  affected  can  have  or  can  obtain  knowledge,  before. 
their  rights  can  be  said  to  have  received  adjudication,  something  which  com- 
pletes and  authenticates  the  judicial  act  {In  re  Boston,  Hartford  &  Erie  R. 
R.  Co.  6  B.  R.  222;  s.  c.  9  Blatch.  409.) 

A  memorandum  signed  by  the  initials  of  the  judge  directing  that  an  order 
of  adjudication  be  entered  is  not  an  adjudication,  nor  can  such  an  order  b& 
entered  nunc  pro  tune.  The  test  is  whether  a  formal  order  of  adjudication 
has  been  entered.  Until  the  entry  of  such  formal  order  a  discontinuance  is 
always  allowed  to  be  entered  if  desired  by  the  petitioning  creditor.  A  direc- 
tion that  such  order  be  entered  is  no  more  than  the  decision  of  the  judge. 
It  is  not  a  judgment,  or  an  entry  on  the  files  of  the  court  that  the  court  ad- 
judges thus  and  so.  The  form  of  an  adjudication  is  prescribed  by  Form  No. 
58.  Nothing  else  is  an  adjudication,  (//i  re  Joseph  M.  Hill,  10  B.  R.  133 ;  s. 
c.  7  Ben.  378;  s.  c.  1  A.  L.  T.  [N.  8  j  421.) 

A  motion  to  strike  out  a  default  and  an  adjudication  thereon  is  too  late 
"when  it  is  made  after  a  delay  of  several  days,  during  which  time  the  debtor 
has  delivered  the  list  of  his  creditors  to  the  marshal,  and  could  in  no  case  be 
entertained  without  the  most  ample  and  satisfactory  excuse  for  the  delay. 
{In  re  J.  Neilson,  7  B.  R.  505.) 

The  defense  that  the  debt  of  the  petitioning  creditor  is  based  upon  the 
sale  of  intoxicating  liquors  is  not  one  to  be  favore<l'by  the  courts,  and  hence 
the  facts  must  be  stated  fully  and  particularly,  in  order  that  the  court  may 
see  that  the  case  comes  within  the  law.     {la  re  J.  Neilson,  7  B.  R.  505.) 

The  granting  of  a  rehearing  opens  a  decree  and  suspends  its  operation. 
{In  re  Boston,  Hartford  «&  Erie  R.  R.  Co.  6  B.  R.  223;  s.  c.  9  Blatch.  409.) 
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No  mere  outside  creditor  has  a  right  to  ask  that  an  adiudication  shell  be 
annulled.  {In  re  Bush,  6  B.  R  179 ;  s.  c.  6  W.  J.  276 ;  Karr  v.  Whitaker,  5 
B.  R.  123.) 

An  agreement  to  dismiss  the  proceedings  in  bankruptcy  is  to  some  exteat 
under  the  jurisdiction  and  control  of  the  bankrupt  court,  and  may  be  set 
aside  even  after  the  proceedings  have  been  dismissed,  upon  satisfactory  proof 
that  it  was  obtained  by  fraud  or  given  inadvertently  or  improperly,  under  a 
mistake  of  fact.     {In  re  Francis  J.  Buler,  7  B.  R.  552.) 

A  release  given  to  the  assignee  after  the  proceedings  in  bankruptcy  hnve 
been  dismissed  can  not  be  set  aside  by  the  bankrupt  court.  The  case  has 
passed  out  of  the  jurisdiction  of  the  bankruptcy  court,  and  will  not  be  rein- 
jstated  for  the  purpose  of  deciding  a  new  controversy  which  has  arisen  since 
the  dismissal.     {In  re  Francis  J.  Buler,  7  B.  R.  652.) 

An  order  adjudicating  a  debtor  a  bankrupt,  made  after  the  return  day, 
but  upon  the  petition  of  a  creditor,  and  after  notice  to  and  appearance  by  the 
debtor,  though  it  may  be  irregular,  is  not  void,  and  can  not  be  collaterally 
assailed.     {Ilobsan  v.  Markson,  1  Dillon,  421.) 

An  adjudication  in  involuntary  bankruptcy  made  against  an  infant  can 
not  be  ratified  by  him  after  he  becomes  of  age,  so  as  to  give  the  court  juris- 
diction as  of  the  time  of  the  adjudication.  {In  re  Walter  S.  Derby,  8  B.  R 
106 ;  s.  c.  6  Ben.  282.) 

An  adjudication  against  an  infant,  who  does  not  appear  by  a  guardian  ad 
litem,  can  not  be  upheld.  It  is  an  adjudication  against  a  person  who  has  no 
legal  existence  so  as  to  be  proceeded  against  in  a  court  as  if  he  were  of  full 
age.     {In  re  Walter  S.  Derby,  8  B.  R  100 ;  s.  c.  6  Ben.  232.) 

If  the  debtor  w&snon  compos  mentU  at  the  time  of  the  adjudication,  the 
4bdjudication  will  be  set  aside.     {In  re  Alonzo  Murphy,  10  B.  R.  48.) 

Where  an  attorney  assumes  to  appear  and  give  any  waiver  of  time,  or 
anything  else,  and  to  admit  the  charge  brought  against  the  debtor,  the  debtor 
may  appear  within  a  reasonable  time  and  move  the  court  to  have  the  pro- 
ceedings set  aside.  But  he  must  move  promptly,  to  show  that  he  is  standing 
upon  his  rights,  and  if  he  does  not,  the  court  will  refuse  the  motion.  {Letter 
V.  Paysm,  8  B.  R  317;  s.  o.  0  B.  R  205;  s.  c.  6  C.  L.  N.  157.) 

The  mere  pendency  of  a  prior  petition  against  the  bankrupt  in  another 
district  which  is  there  contested,  is  no  ground  for  setting  aside  an  adjudica- 
tion.    {In  re  William  Harris  et  al.  6  Ben.  375.) 

If  the  debtor  appeared  and  was  adjudicated  a  bankrupt  on  his  admission 
of  the  commission  of  the  alleged  act  of  bankruptcy,  the  adjudication  will  not 
subsequently  be  set  aside  at  the  instance  of  other  creditors,  although  the 
debtor  did  not  commit  such  act  of  bankruptcy.  {In  re  James  S.  Thomas,  11 
B.  R.  330 ;  8.  c.  7  C.  L.  N.  187.) 

Costs* 

When  there  is  a  trial  by  jury,  the  docket  fee  of  $20  to  the  attorney  of  the 
successful  party  is  taxable  as  part  of  the  costs.  There  is  a  distinction  be- 
tween trial  and  judgment  without  a  trial.  The  pleadings  may  be  filed,  the 
issues  made  up,  but  until  the  jury  is  sworn  there  is  no  trial.  {Otfrdon^  Me- 
If  Ulan  &  Co,  V.  ScoU  S  Allen,  2  B.  R  86 ;  s.  c.  1  L.  T.  B.  99 ;  8.  c.  7  A.  L. 
Reg.  749.) 

When  there  is  no  denial  and  no  contest,  no  docket  fee  can  be  allowed  to 
the  attorney  for  the  petitioning  creditor.     {In  re  Mead  &  Co.^8  Fhila.  174.) 

When  the  petition  is  dismissed  by  order  of  the  court,  the  debtor  is  en- 
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titled  to  recover  from  the  petitioner  the  same  costs  that  are  allowed  by  law 
to  a  party  recovering  in  equity.  The  attorney's  fee  is  twenty  dollars.  No 
fee  can  be  taxed  for  the  attorney  for  the  petitioning  creditor.  (Dundors  v. 
Coates,  6  B.  R.  304.) 

When  it  appears  that  the  debtor  was  guilty  at  the  time  the  petition  waa 
filed,  but  has  since  reduced  the  petitioning  creditor's  debt  below  $250,  by 
payments,  a  judgment  may  be  entered  that  he  shall  pay  all  taxable  costs  ex- 
cept docket  fees  made  up  to  the  time  of  filing  his  denial,  and  that  on  such 
payment  the  proceedings  shall  be  dismissed.  {In  re  Skelly,  5  B.  R.  214 ;  s.  a 
8  Biss.  260.) 

When  the  petition  is  dismissed,  the  petitioning  creditor's  debt  can  not  be 
set  ofi"  against  the  costs  taxed  in  favor  of  the  respondent.  {In  re  Lowenstein^ 
8  B.  R.  269 ;  8.  c.  8  Ben.  422.) 

If  the  proceedings  are  dismissed  upon  payment  of  the  petitioning  credit- 
or's claim,  he  is  only  entitled  to  such  costs  as  are  allowed  to  a  party  recover- 
ing in  a  suit  in  equity.  No  allowance  can  be  made  for  disbursements  or 
counsel  fees.    {In  re  Daniel  Sheehan,  8  B.  R.  358.) 

If  the  motion  to  dismiss  is  founded  upon  new  and  plausible  considerations^, 
the  court  in  denying  it  may  refuse  to  award  costs  against  either  party.  (In 
re  Daniel  Sheehan,  8  B.  R.  845.) 

Dlscontlnnance. 

None  of  the  creditors  who  have  joined  in  the  petition  will  be  allowed  to- 
withdraw  unless  all  do  so.      {In  re  P.  H.  Hefiron,  10  B.  R.  213;  b.  c.  6  C.  L. 
N.  358 ;  in  re  Edward  Sargent,  13  B.  R.  144 ;  in  re  Philadelphia  Axle  Works, 
1  W.  N.  136.) 

If  they  were  induced  to  join  in  the  petition  by  false  representations,  they 
may  be  allowed  to  withdraw  on  discovering  the  truth.  {In  re  P.  H.  Hefiron^ 
10  B.  R.  213;  s.  c.  6  0.  L.  N.  358 ;  in  re  Edward  Sargent,  13  B.  R.  144.) 

The  proceedings  in  involuntary  bankruptcy  may  be  withdrawn.  {Hastings 
V.  BeUcnapy  1  Denio,  190.) 

The  petitioning  creditor  may  dismiss  the  petition  without  givin^j  notice 
to  the  other  creditors.  There  is  nothing  in  the  bankrupt  act  to  require  such 
notice  until  the  debtor  is  adjudged  to  be  a  bankrupt ;  the  only  parties  to  the 
proceedings  are  the  petitioning  creditor  and  the  debtor.  The  petitioning^ 
creditor  has  entire  control  of  the  proceedings,  and  can  have  them  dismissed 
at  his  pleasure.  The  only  right  which  any  other  creditor  has,  is  to  file  a  new 
petition,  or  to  ask  to  be  substituted  in  place  of  the  petitioning  creditor,  under 
the  last  clause  of  section  5026.  The  order  dismissing  the  suit  may  be  made 
by  the  court,  upon  the  motion  of  the  attorney  for  the  petitioning  creditor. 
{Inre  Camden  Rolling  Mill  Co.  8  B.  R.  590;  s.  c.  2  L.  T.  B.  112.) 

A  right  to  have  a  cause  discontinued  does  not  per  se  operate  as  a  discon- 
tinuance or  divest  the  court  of  jurisdiction.  Such  jurisdiction  continues  until 
there  is  an  actual  discontinuance.  Even  if  a  court  refusing  a  discontinuance 
commits  an  error  in  such  refusal,  that  does  not  operate  as  a  discontinuance. 
{In  re  Lacey,  Downs  &  Co.  10  B.  R.  477 ;  s.  c.  12  Blatch.  322.) 

If  the  order  of  discontinuance  is  not  to  take  effiect  until  the  fees  of  the 
clerk  and  marshal  are  paid,  the  proceedings  are  actually  pending  until  the 
coLditions  of  the  order  are  complied  with,  whatever  may  be  the  hindrancea 
that  arise  to  delay  such  compliance.  {In  re  Lacey,  Downs  &  Co.  10  B.  R. 
477;  s.  c.  12  Blatch.  322.) 

The  proceedings  can  be  discontinued  only  by  an  order  of  court  on  special 
application,  especially  where  they  have  been  allowed  to  lie  for  a  considerable 
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length  of  time,  and  an  inteivening  petition  has  been  filed.     (In  re  WilliAm 
Buchanan,  10  B.  R.  97.) 

If  the  proceedings  are  formally  adjourned  on  the  return  day,  the  proceed- 
ings can  not  be  discontinued  until  the  adjourned  day.  (//»  re  Lacev,  Downs 
<&  Co.  10  B.  R.  477;  s.  c.  13  Biatch.  322.) 

The  dismissal  of  the  proceedings  will  not  prevent  other  creditors  from  in- 
stituting new  proceedings.  {In  re  Mendenhall,  0  B.  R.  880;  s.  c.  6  C.  L.  N. 
102.) 

The  creditor  can  not  dismiss  the  petition  after  the  debtor  has  been  ad- 
judged a  bankrupt.  Other  creditors  then  have  an  interest  in  the  proceed- 
ings. If  the  parties  desire  to  make  a  settlement,  they  can  proceed  under  sec- 
tion 5103.  {In  re  Sherburne,  1  B.  R.  558 ;  in  re  Lacey,  Downs  &  Co.  10  B. 
R.  477 ;  8.  c.  12  Biatch.  322.) 

If  the  proceedings  are  dismissed,  an  order  rcinatating  the  proceedings 
without  notice  to,  or  appearance  by,  the  debtor,  is  without  authority,  and  any 
adjudication  following  such  reinstatement  is  void.  {Oage  y,  Oate8^62  Mo.  412.) 

The  expression  **8uch  debtor"  has  relation  projierly  only  to  the  debtor 
agains^t  whom  a  petition  is  filed  by  creditors.  {In  re  Thomas  McKeon,  11  B. 
R  182;  B.  c.  7  Ben.  613.) 

The  provisions  of  this  section  apply  solely  to  cases  where  there  has  been- 
an  adjudication,  and  confer  the  power  of  discern tinuance  in  such  cases.  (In 
re  Thomas  McKeon,  11  B.  R.  182  ;  s.  c.  7  Ben.  513.) 

The  provisions  of 'this  section  do  not  apply  to  cases  of  discontinuance 
where  there  has  been  no  adjudication,  or  restrict  or  take  away  the  power  of 
discontinuance  which  existed  in  such  cases  independently  of  this  section. 
(In  re  Thomas  McEeon,  11  B.  R.  182;  s.  o.  7  Ben.  518.) 

Where  the  bankrupt  and  all  the  creditors  who  have  proved  their  debit 
arc  willing,  the  petition  may  be  dismissed  and  the  proceedings  discontinued. 
(Jn  re  Miller,  2  B.  R.  410;  in  re  Stem.  6  I.  R.  R.  87;  in  re  Robert  Morria» 
Crabbe,  70;  in  re  George  R.  Magee,  1 W.  N.  21.) 

If  all  the  creditors  do  not  consent,  there  can  be  no  discontinuance  without 
a  notice  to  all  the  creditors,  and  a  hearing  of  them,  and  an  approval  by  the 
court  of  the  propriety  of  a  discontinuance,  ^(//i  rd  Thomas  McKeon,  11  B.  R. 
182;  a  c.  7  Ben.  613.) 

If  all  the  creditors  will  not  assent  to  the  dismissal  of  the  proceedings,  the 
bankrupt  m:iy  settle  with  those  who  will  consent,  and  give  security  to  the 
non-assenting  creditors  for  any  claim  which  they  mny  have  against  the  bank- 
rupt, or  be  able  to  sustain  before  a  competent  tribunal,  and  the  proceedings 
will  then  b3  dismissed.  (In  re  Great  West.  Tel.  Go.  5  Bias.  359;  in  re  Indian- 
apolis R.  R.  Co.  8  B.  R.  802 ;  s.  c.  6  Biss.  287.) 

If  there  is  a  creditor  who  prima  facie  has  a  claim  against  the  bankrupt 
which  is  liable  to  b3  proved,  before  the  court  can  dismiss  the  proceedings, 
his  claim  should  receive  some  security  or  protection.  (In  re  Indianapolis  R. 
R.  Co.  0  B.  R.  302;  s.  c.  6  Biss.  287  ) 

Ca^es  may  occur  in  which  justice  to  the  bankrupt  and  to  his  creditors,  and 
the  whole  scope  and  spirit  of  the  system  require  that  an  adjudication  ought 
to  be  revoked  and  superseded.  The  district  court  has  the  power  to  revoke 
it,  although  the  statute  bHS  no  enumeration  of  such  cases  or  special  provision 
or  grant  of  power.  The  court  to  whom  the  power  is  given  to  make  an  ad- 
judication has  the  power  to  recall  it,  if  it  is  used  as  an  instrument  of  fraud, 
oppressi(m  or  injustice.     (In  re  Robert  Morris,  Crabbe,  70.) 

It  is  not  necessary  that  a  personal  notice  of  an  application  for  a  super- 
sedeas shall  bs  personally  scived  on  the  creditors  who  have  proved  theiY 
debts.    A  publication  is  sufficient.     (In  re  Robert  Morris,  Crabbe,  70.) 
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The  adjudication  may  be  superseded  by  an  order  without  issuing  a  writ 
of  supersedeas.     (In  re  Robert  MorriB,  Crabbe,  70.) 

The  adjudication  may  be  revoked  even  after  a  discharge  has  been  granted. 
{In  re  Robert  Morris,  Crabbe,  70  ) 

The  effect  of  a  supersedeas,  if  lawfully  ordered,  id  to  annihilafe  the  ad- 
judication, and  place  the  bankrupt  with  his  estate  and  effects  in  the  same 
situation  he  would  have  been  in  hud  it  never  existed.  {In  re  Robert  Morris, 
Crabbe,  70.) 

If  the  bankrupt  is  dead,  a  supersedeas  can  have  no  effect  on  him  or  his 
personal  rights;  it  can  only  operate  on  his  estate  for  the  benefit  of  his  repre- 
sentatives. Their  right  does  not  descend  frcm  him,  but  is  cast  upon  them  by 
law  by  an  event  which,  occurring  after  his  death,  vests  no  rights  or  interest 
in  him.  The  right  arises  by  and  from  the  supersedeas,  and  has  no  existence 
before  or  without  it.    {In  re  Robert  Morris,  Crabbe,  70.) 

The  possibility  of  regaining  the  property  by  a  supersedeas  does  not  give 
the  bankrupt  any  right  or  interest  in  it  which  he  can  transmit  to  another 
either  by  an  assignment  or  a  devise.     {In  re  Robert  Moriis,  Crabbe,  70.) 


InterTentfon  by  otlier  Creditors. 

The  application  of  a  creditor  to  have  the  debtor  declared  a  bankrupt 
inures  to  the  benefit  of  all  the  creditors,  any  of  whom  may  come  in  and 
prosecute  the  application  if  he  thinks  proper.  {In  re  Freedley  &  Wood, 
Crabbe,  544 ;  in  re  R  &  L.  Calendar,  1  N.  Y.  Leg.  Obs.  200 ;  s.  c.  5  Law  Rep. 
125.) 

Other  creditors  may  intervene  at  any  time  when  necessary  for  the  purpose 
of  preserving  and  protecting  their  interests  in  the  estate  of  the  debtor.  They 
may  therefore  intervene  before  the  return  day,  and  resist  a  motion  made  bv 
the  debtor  for  a  dismissal  of  the  proceedings  upon  the  consent  of  the  peti- 
tioning creditor.     {In  re  Mendenhall,  9  B.  R.  380 ;  s.  c.  6  C.  L.  N.  192.) 

The  statute  contemplates  two  possible  exigencies ;  one  that  the  petitioning 
creditor  abandoning  the  proceedings  may  not  appear;  the  other  that  the  peti- 
tioning creditor  may  not  proceed  with  the  petition.  In  either  event  any  other 
creditor  may  intervene,  and,  on  his  application,  the  court  may  proceed  to  an 
adjudication.  {In  re  Lacey.  Downs  &  Co.  10  B.  R.  477 ;  s.  c.  12  Blatch.  322 ; 
in  re  William  Buchanan,  10  B.  R.  97.) 

If  any  other  creditor  wishes  to  have  himself  substituted  in  place  of  the 
petitioning  creditor,  he  ought  to  appear  on  the  return  day,  or  adjourned  day, 
and  present  his  petition,  if  the  petitioning  creditor  does  not  appear  and  pro- 
ceed. If  no  other  creditors  appear  upon  that  day,  the  petitioning  creditor 
may  have  his  petition  dismissed,  without  giving  notice  of  such  dismissal  to 
other  creditors,  and  the  order  of  discontinuance  will  not,  in  such  case,  be  set 
aside.  The  order  of  disniissnl  may  be  made  by  the  court  on  application  of 
the  petitioning  creditor.  {In  re  Camden  Rolling  Mill  Co.  3  B.  R.  590;  s.  o. 
2  L.  T.  B.  112;  in  re  Freedley  &  Wood,  Crabbe,  544.) 

The  adjourned  day  on  which  another  creditor  may  appear  and  prosecute 
is  any  day  to  which  the  proceedings  on  the  order  to  show  cause  may  be  ad- 
journed for  the  purpose  of  inquiring  into  the  allegations  of  the  acts  of  bank- 
ruptcy.   {In  re  Lacey,  Downs  &  Co.  10  B.  R.  477;  s.  o.  12  Blatch.  322.) 

The  purpose  of  the  statute  is  that  if  the  petitioning  creditor  does  not  ap- 
pear and  prosecute  his  petition  to  an  adjudication,  another  creditor  may  ao 
so  while  the  proceedings  are  pending;  that  is  to  say,  on  the  return  day  of  the 
order  to  show  cause,  or  on  any  day  to  which  the  proceedings  may  be  ad- 
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journed  for  showing  cause.    {In  re  Lacey,  Downs  &  Co.  10  B.  R.  477 ;  a.  c 
12Blatch.  322.) 

Whether  the  party  filing  a  supplemental  petition  is  a  creditor  is  a  ques- 
tion for  the  court  and  not  for  the  jury,  and  must  be  established  before  the 
debtor  can  be  required  to  try  the  questions  presented  by  a  denial  of  the  acts 
of  bankruptcy.  {Knieherboehr  Ins,  Co.  v.  Cormtoch^  9  B.  R.  484;  s.  c.6  C.  L. 
N.  142;  in  re  Richard  J.  Mendenhall,  9  B.  R.  497.) 

The  intervening  petition  may  be  filed  even  after  the  filing  of  the  petition 
for  leave  to  discontmue  the  proceedings.  {In  re  William  Buchanan,  10  B. 
R.  97.) 

Where  other  creditors  have  filed  supplemental  petitions,  they  have  a  right 
on  the  return  day  to  insist  on  a  trial,  though  the  original  petitioners  consent 
to  a  continuance  of  the  case.  {Knickerbocker  Ine,  Co,  v.  Comdockj  9  B.  R. 
484 ;  s.  0.  6  C.  L.  N.  142.) 

When  the  creditor  interyenes,  he  should  be  allowed  to  prosecute  the  orig- 
nal  petition  in  the  same  manner  as  the  petitioning  creditor  could  have  done. 
{In  re  Lacey,  Downs  &  Co.  10  B.  R.  477;  s.  c.  12  Blatch.  322.) 

It  is  not  in  the  power  of  the  petitioning  creditor  or  of  the  bankrupt,  by 
any  arrangement  between  them,  to  cut  off  or  defeat  this  right  of  intervention, 
and  any  action  of  the  court  which  prevents  or  defeats  such  right  is  in  viola- 
tion of  the  statute.  {In  re  Lacey,  Downs  &  Co.  10  B.  R.  477 ;  s.  c.  12  Blatch. 
822.) 

If  other  creditors  intervene  and  resist  the  motion,  the  petitioning  creditor 
will  not  he  allowed  to  dismiss  the  proceedings,  although  his  debt  and  all  of 
the  costs  have  been  paid.  {In  re  Mendenhall,  9  B.  R.  380;  s.  c.  6  C.  L.  N. 
192;  in  re  R.  &  L.  Calendar,  1  N.  Y.  Leg.  Obs.  200;  s  o.  5  Law  Rep.  126.) 

The  application  should  be  made  on  the  return  or  adjourned  day,  because 
the  debtor  is  then  in  court,  advised  of  the  proceedings  against  him.  If  a 
creditor  allows  that  time  to  pass,  he  can  no  longer  rely  upon  the  existing  pe- 
tition as  his  basis  of  action,  but  must  begin  anew  and  bring  the  debtor  into 
court  upon  his  own  motion  and  proceedings.  (In  re  Olmstead,  4  B.  R.  240; 
in  re  Preedley  &  Wood,  Crabbe,  644.) 

Sec.  6027. — [This  section  is  repealed  by  act  of  22  June,  1874, 

§14] 

Sko.  5028. — If  upon  the  liearing  or  trial  the  facts  set  forth  in 
the  petition  are  found  to  be  true,  or  if  upon  default  made  by  the 
debtor  to  appear  pursuant  to  the  order,  due  proof  of  service  thereof 
is  made,  the  court  shall  adjudge  the  debtor  to  be  a  bankrupt,  and 
shall  forthwith  issue  a  warrant  to  take  possession  of  his  estate. 

There  is  never  any  propriety  in  delaying  the  issuing  of  the  warrant  after 
an  adjudication  in  an  involuntary  case.  On  the  contrary,  it  ought  to  be  and 
can  be  issued  forthwith,  as  the  statute  requires,  so  that  the  property  of  the 
bankrupt  may  be  forthwith  taken  possession  of  by  the  marshal,  as  the  mes* 
senger  of  the  court.     {In  re  Howes  &  Macy,  9  B.  R.  423 ;  s.  c.  7  Ben.  102.) 

A  day  for  the  first  meeting  of  creditora  can  be  named  in  the  warrant,  al- 
though the  schedule  of  creditors  has  not  been  prepared.  That  day  must  be 
not  less  than  ten  nor  more  than  ninety  days  after  the  issuing  of  the  warrant 
{In  re  Howes  &  Macy,  9  B.  R.  428 ;  s.  c.  7  Ben.  102.) 

Sec.  5029. — The  warrant  shall  be  directed,  and  the  property 
of  the  debtor  shall  be  taken  thereon,  and  shall  be  assigned  and 
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distributed  in  tlie  same  manner  and  witli  similar  proceedings  to 
those  hereinafter*  provided  for  the  taking  possession,  assignment, 
and  distribution  of  the  property  of  the  debtor,  upon  his  owa 
petition. 

There  is  no  such  a  thing  as  a  surrender  in  inToluntary  bankruptcy. 
There  is  a  seizure  of  property.  An  adjudication  in  involuntary  bankruptcy, 
even  though  uncontested,  does  not  make  the  debtor  a  voluntary  bankrupt  or 
g^ve  him  the  privilege  of  making,  or  the  register  the  poTver  of  accepting,  the 
surrender  which  only  a  voluntary  bankrupt  can  make.  Nor  can  it  make  any 
difference,  that  after  an  uncontested  adjudication  in  an  involuntary  case,  the 
bankrupt  desires  to  make  a  surrender.  The  machinery  of  an  involuntary 
case  having  been  set  in  motion,  the  case  must  proceed  as  an  involuntary  case. 
The  court  has  no  discretion  to  vary  the  mode  of  procedure,  or  to  substitute 
the  register  for  the  marshal,  as  the  officer  to  act.  {In  re  Howes  &  Macy,  9  B. 
K.  428 ;  8.  c.  7  Ben.  102.) 

An  order  may  be  passed  allowing  the  debtor  to  sell  his  property  at  retail, 
and  pay  the  proceeds  to  the  messenger  daily.  (In  re  Reiman  &  Friedlander, 
11  B.  R  21 ;  s.  c.  13  B.  R.  128 ;  s.  c.  7  Ben.  465 ;  s.  c.  12  Blatch.  562.) 

If  the  marshal  under  the  warrant  takes  property  out  of  the  possession  of 
a  receiver  appointed  by  a  State  court,  he  must  return  it.  {In  re  Glenham 
Manuf.  Co.  1  Cent.  L.  J.  100.) 

Seo.  5030. — ^The  order  of  adjudication  of  bankruptcy  flhall  re- 
quire the  bankrupt  forthwith,  or  within  such  number  of  days,  uot 
exceeding  five,  after  the  date  of  the  order  or  notice  tliereof,  as 
shall  by  the  order  be  prescribed,  to  make  and  deliver,  or  transmit 
by  mail,  post-paid,  to  the  messenger,  a  schedule  of  the  creditors 
and  an  inventory  f  and  valuation  of  his  estate  in  the  form,  and 
verified  in  the  manner  required  of  a  petitioning  debtor. 

Sec.  5031. — If  the  debtor  has  failed  to  appear  in  person,  or  by 
attorney,  a  certified  copy  of  the  adjudication  shall  be  forthwith 
served  on  him  by  delivery  or  publication  in  the  manner 
provided  for  the  service  of  the  order  to  show  cause :  and  if 
the  bankrupt  is  absent  or  can  not  be  found,  such  schedule  and  in- 
ventory shall  be  prepared  by  the  messenger  and  the  assignee  from 
the  best  information  they  can  obtain. 

The  service  of  the  order  of  adjudication  is  a  necessary  incident  to  the  duty 
of  serving  the  warrant,  although  it  is  not  embraced  within  the  command  of 
the  writ.  The  servfce  by  publication  is  mainly  a  right  or  privilege  personal 
to  the  bankrupt,  and  the  delay  in  such  service  should  not  retard  the  general 
coarse  of  proceedings.  The  returii  of  the  service  of  the  order  may  be  made 
wholly  on  the  warrant  or  separately  on  the  warrant  and  order,  but  the  latter 
course  is  preferable.     {In  re  Kennedy  et  aL  7  B.  R.  887.) 

*  So  amended  by  act  of  18  February,  1875. 
t  So  amended  by  act  of  22  June,  1874,  §  15. 
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Seo.  5032. — The  foticc  to  creditors  under  warrant  sliall  state: 
First.     That  a  warrant  in  bankruptcy  has  been  issued  aguinat 
the  estate  of  the  debtor. 
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Second.  That  the  payment  of  any  debts  and  the  delivery  of 
any  property  belonging  to  such  debtor  to  hi  in  or  for  his  use,  and 
the  traneter  of  any  property  by  him,  are  tbrbid<len  by  law. 

Third.  That  a  mcetins^  of  the  creditors  of  the  debtor,  giving 
the  names,  residences,  and  amounts,  so  far  as  known,  to  prove 
their  debts  and  choose  one  or  more  assignees  of  his  estate,  will  be 
held  at  a  court  of  bankruptc}',  to  be  holden  at  a  time  and  place 
designated  in  the  warrant,  not  less  than  ten  nor  more  than  ninety 
days  after  the  issuing  of  the  same. 

The  fixing  of  the  time  for  the  first  meeting  of  creditors  is  a  matter  in  the 
discretion  of  the  register.  {In  re  Heyes,  1  B.  R.  21;  s.  o.  1  Ben.  333;  s.  c. 
36  How.  Pr.  249.) 

Where,  after  the  issaing  of  the  warrant,  an  amendment  is  made  adding 
the  names  of  a  large  number  of  creditors,  a  new  warrant  should  be  issued, 
to  be  served  on  ^1  the  creditors  of  the  bankrupt.  This  warrant  should 
briefly  recite  the  proceedings  that  gave  rise  to  the  new  warrant,  and  embrace 
the  names  contained  in  the  original  wanant,  as  well  as  those  added  by  the 
amendment.  If  the  newspaper  notices  have  been  properly  given  under  the 
original  warrant,  they  need  nut  be  repealed.  (In  re  Perry,  1  B.  R.  220;  s.  c. 
1  L.  T.  B.  4;  in  re  Ratcliffe.  1  B.  R.  400;  in  re  Morgenthal,  1  B.  R.  402;  in 
^e  Hall,  2  B.  R.  192;  s.  o.  16  Pitts.  L.  J.  52  ) 

Sec.  5033. — At  the  meeting  held  in  pursuance  of  the  notice, 
x}ne  of  the  registers  of  the  court  shall  preside,  and  the  messenger 
shall  make  return  of  the  warrant  and  of  his  doino;s  thereon  ;  and 
if  it  appears  that  the  notice  to  the  creditors  has  not  been  given  as 
required  in  the  warrant,  the  meeting  shall  forthwith  be  adjourned, 
and  a  new  notice  given  as  required. 

The  marshal^s  return  is  only  prima  facie  evidence  of  the  matters  set  forth 
therein  The  notice  required  by  the  warrant  must  be  given,  and  until  due 
notice  has  been  given,  an  assignee  can  nut  be  chosen  or  appointed.  If  by 
the  return  it  appears  that  due  notice  has  been  given,  the  proceedings  go  on. 
If  by  tlie  return  it  api^ars  that  due  notice  has  not  been  given,  the  meeting  is 
adjourned.  But  the  return  is  not  conclusive.  For  if,  although  the  return 
states  the  due  giving  of  the  notice,  it  satisfactorily  appears  that  due  notice 
has  not  been  given,  the  meeting  must  be  adjourned.  If,  however,  the  re- 
turn shows  that  due  notice  has  been  given,  and  there  is  no  satisfactory  evi- 
dence ahunde  thnt  due  notice  has  not  been  given,  the  return  is  prima  fade 
evidence  of  the  due  giving  of  notice,  and  is  conclusive  until  rebutted;  and 
is  sufficient  authority  for  the  register  to  proceed  and  cause  nn  assignee  to  be 
chosen  or  appointed.  (/»  re  W.  D.  Hill,  t  B.  R.  16;  s.  c.  I  Ben.  821;  in  re 
Puher,  1  B.  R.  46 ;  s.  c.  1  Ben.  381 ;  in  re  Hall,  2  B.  R.  192 ;  s.  o.  16  Pitts. 
L.  J.  52.) 

When  the  papers  in  the  case  show  thnt  notices  of  the  issuing  of  the  war- 
rant and  of  the  fir^t  meeting  of  creditors  were  duly  published,  and  that  a 
like  notice,  containing  the  name  of  a  particular  creditor  as  creditor,  and  a 
statement  of  his  residence,  and  of  the  amount  of  his  debt,  and  the  other  mat- 
ters required,  was  duly  served  by  mail  upon  him,  the  fact  that  be  did  not  re- 
ceive it,  will  not  affect  the  regularity  of  the  proceedings.  (In  re  Stetson,  8 
B.  R  726 ;  s  G.  4  Ben.  127.) 

The  word  ^*  given,"  wherever  used  in  th's  section,  means  published  as  well 
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as  served.    To  make  tbe  proceedings  regular,  the  publication  must  be  com- 

Sleted,  and  the  notices  served  before  the  commencement  of  the  period  of  ten 
ays  immediately  preceding  the  return  day  of  the  warrant.  {In  re  Devlin  et 
al.  1  B.  R.  85;  s.  c.  1  Ben.  835;  s.  c.  1  L.  T.  B.  82;  in  re  Pulver,  1  B.  R.  46; 
8.  c.  1  Ben.  881.) 

A  return  by  the  marshal,  in  a  case  of  involuntary  bankruptcy,  that  be  has 
sent  written  or  printed  notices  to  the  creditors  named  on  tbe  schedules  and 
herewith  returned,  which  schedules  were  made  up  by  him  on  the  best  infor- 
mation he  could  obtain  in  respect  thereto,  is  sumcient,  although  it  dees  not 
state  the  sources  of  the  information  or  that  the  bankrupt  nas  furnished 
schedules  or  refused  to  furnish  them,  or  that  proceedings  have  been  taken 
ineffectually  to  compel  him  to  furnish  them.  {Inre  James M.  Adams,  5  Ben. 
644.) 

A  return  that  the  marshal  has  sent  the  notices  to  the  creditors  on  the 
schedule  handed  to  him  by  the  attorney  for  the  petitioning  creditor,  is  insuf- 
ficient.   {In  re  Josiah  Ferris,  Jr.  6  Ben.  478.) 

A  notice  addressed  to  "Levley,  New  York,"  can  not  be  presumed  to  have 
reached  Lawrence  J.  Levy,  although  he  resides  and  does  business  in  New 
York.  The  two  names  are  not  idem  eonanSj  and  can  not,  by  any  stretch  of 
constiuction,  be  held  to  be  the  same  in  any  respect  whatsoever.  {In  re  Wm. 
Archenbraun,  11  B.  R.  149;  s.  c.  7  C.  L.  N.  90.) 

The  new  notice  need  only  be  given  to  remedy  the  defects  or  irregularities 
in  the  first  notice.  If  the  defect  occurs  in  the  publication,  the  service  on  the 
creditors  being  regular,  a  new  notice  must  be  published,  but  no  new  notices 
need  be  served  on  the  creditors.  If  the  defect  occurs  in  the  service  of  the 
notice  on  the  creditors,  the  publication  being  regular,  a  new  notice  must  be 
served  on  the  creditors,  but  no  new  notice  need  be  published.  {In  re  Devlin 
et  al  1  B.  R.  85;  s.  s.  1  Ben.  335;  s.  c.  1  L.  T.  B.  82;  in  re  Pulver,  1  B.  R. 
46;  e.  c.  i  Ben.  381 ;  in  re  Hall,  2  B.  R.  192 ;  s.  c.  16  Pitts.  L.  J.  52.) 

When,  in  proceedings  in  involuntary  bankruptcy,  proper  publication  has 
been  made,  but  no  notices  have  been  served  upon  creditors,  Ixjcausc  the  bank- 
rupt did  not  have  sufficient  time  to  prepare  his  schedules,  the  proper  course 
is  to  adjourn  the  meeting  to  a  day  certain,  and  to  direct  the  giving  for  the 
adjourned  day  of  a  new  notice  in  respect  of  the  serving  by  mail  or  personally, 
but  not  in  respect  of  the  publication.  When  there  is  no  adjournment  in  a 
case  where  the  service  of  the  warrant  is  defective,  the  proceedings  fall  through, 
and  there  must  be  a  new  warrant.  {In  re  Schepcler  tt  al.  8  B.  R.  170 ;  s.  c.  8 
Ben.  846.) 

A  notice  not  addressed  to  the  creditor  by  his  name  does  not  amount  to  a 
notice.  The  only  way  in  which  to  cure  such  an  error  is  by  issuing  and  serv- 
ing a  new  and  correct  notice,  unless  the  creditor  will  voluntarily  appear  and 
waive  notice,  which  waiver  will,  of  course,  bind  him.     (Anon.  1  B.  R.  123.) 

All  proceedings  founded  upon  a  defective  notice  are  irreerular,  and  must 
be  set  aside.     {In  re  Hall,  2  B.  R.  192 ;  s.  o.  16  Pitts.  L.  J.  62.) 

Sec.  5034. — The  creditors  shall,  at  the  first  meeting  held  after 
due  notice  from  the  messunger,  in  presence  of  a  register  designated 
by  the  court,  clioose  one  or  more  assignees  of  the  estate  of  the 
debtor;  the  choice  to  be  made  by  the  greater  part  in  value  and  in 
number  of  the  creditors  who  have  proved  their  debts.  If  no 
choice  is  made  by  the  creditors  at  the  meeting,  the  judge,  or  if 
there  be  no  opposing  interest,  the  register,  shall  appoint  one 
or  more  assignees.  If  an  assignee,  so  chosen  or  appointed,  failSy 
within   five   days,  to  express  in  waiting  his   acceptance  of  the 


§  5034.]  NOTES  OF  DECISIONS.  469 

trust,  the  judge  or  reojister  may  fill  the  vacancy.  All  elections  or 
appointments  of  assignees  shall  be  subject  to  the  approval  of 
the  judge;  and  when,  in  his  judgment,  it  is  for  any  cause  needful 
or  expedient,  he  may  appoint  additional  assignees,  or  order  a  new 
•election. 

Choice  of  Assis^nee  by  Creditors. 

The  meeting  should  be  org^jiized  at  the  hour  designated  in  the  notice,  or 
as  soon  thereafter  as  practicable,  and  should  be  kept  opea  nntil  a  choice  of 
assignee  is  made,  or  it  is  ascertained  that  no  choice  can  be  made.  Where  the 
creditors  are  so  numerous  that  it  is  impossible  to  take  the  proofs  of  all  the 
debts  on  the  day  designated  in  the  warrant,  the  meeting  may  be  adjourned 
from  day  to  day  so  as  to  furnish  a  proper  opportunity  to  all  creditors  to  prove 
their  debts,  and  thus  qualify  themselves  to  join  in  selecting  an  assignee.  The 
several  adjournments  will  constitute  but  one  meeting,  and  will  affect  the  pro- 
ceedings in  no  other  way  than  would  a  necessary  postponement  of  business 
from  one  to  another  hour  in  the  same  day.  See  Rule  VI.  {In  re  Phelps, 
Oaldwell  &  Co.  1  B.  B.  625 ;  s.  c.  2  L.  T.  B.  25 ;  in  re  C.  H.  Norton,  6  B.  R. 
297.) 

No  particular  mode  or  manner  of  voting  is  prescribed  by  the  act.  It  may 
be  assumed,  therefore,  that  any  mode  or  manner  of  voting,  by  which  the 
<;hoice  of  each  creditor  entitled  to  vote  is  clearly  expressed,  is  sufficient.  It 
may,  no  doubt,  be  taken  by  ballot  or  vioa  voce.  It  may  be  taken  by  calling 
the  name  of  each  creditor,  or  by  calling  upon  the  person  or  persons  represent- 
ing creditors  by  power  of  attorney,  to  name  the  choice  of  the  creditor  or 
creditors  represented  by  him.  The  latter  mode  can  not  be  recommended  as 
the  most  approved  mode,  but  can  hardly  be  said  to  be  incompetent  or  irregu- 
lar, so  long  as  it  clearly  appears  that  the  choice  of  each  creditor  who  has 
proved  his  claim  is  thereby  clearly  expressed.  {In  re  Lake  Superior  C.  R.  & 
I.  Co.  7  B.  R.  376.) 

The  register  should  not  in  any  manner  interfere  with  or  influence,  either 
directly  or  indirectly,  the  choosing  of  an  assignee  by  the  creditors.  His  ac- 
tion should  in  all  things  be  that  of  strict  impartiality,  not  only  in  fact,  but  in 
appearance,  and  he  should  not  present  the  semblance  of  having  any  interest 
or  bias  in  favor  of  or  against  any  particular  parson  as  assignee.  {In  re  J.  O. 
Smith,  1  B.  R.  243;  s.  o.  2  Ben.  113.) 

No  creditor  has  any  right  to  heard,  either  in  person  or  by  attorney,  upon 
any  part  of  the  proceedings  until  he  has  proved  his  claim.  {In  re  W.  D.  Hill, 
1  B.  R.  16;  8.  c.  1  Ben.  321;  in  re  Altenheim,  1  B.  R.  85;  s.  c.  1  Ben.  431; 
in  re  Brisco,  2  B.  R.  226;  in  re  Jones,  2  B.  R.  59;  in  re  Phelps,  Caldwell  & 
Co.  1  B.  R.  525 ;  8.  c.  2  L.  T.  B.  25.) 

Votes  can  not  be  objected  to  on  the  ground  that  they  have  been  influened 
and  procured  by  the  bankrupt  in  his  own  interest.  {In  re  Noble,  8  B.  R.  96 ; 
«.  c.  3  Ben.  332.) 

The  register  has  no  power,  without  a  special  order  of  court,  to  inquire 
into  the  right  of  creditors  to  vote,  save  for  the  purpose  of  postponing  the 
proof  of  claims  until  an  assignee  is  chosen  pursuant  to  the  provisions  of  sec- 
tion 5082.  {In  re  Noble,  3  B.  R.  96;  s.  c.  3  Ben.  832;  in  re  Herman  <?«  al.  3 
B.  R.  618;  8.  c.  4  Ben.  126.) 

When  objections  are  made  to  the  claim  of  a  creditor,  the  register  should 
listen  to  them,  and,  if  2k  prima  facie  case  is  made  out,  should  postpone  the 
proof  of  the  claim  till  the  assignee  is  chosen.  {In  re  Heiman  et  aL  3  B.  R. 
«18 ;  s.  c.  4  Ben.  126 ;  in  re  Lake  Superior  C.  R.  &  I.  Co.  7  B.  R.  376.) 

A  claim  may  be  postponed  where  the  doubts  are  whether  the  claim  is 
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valid,  in  view  of  the  receipt  of  a  preference  contrary  to  the  provisions  of  the 
act  by  the  creditor.  The  register  ought  to  exclude  from  voting  for  an  as- 
signee all  persons  who  appear  to  him.  on  proof,  to  be  inhibited  from  proving 
their  debts  on  this  account.  He  may  do  so  by  postponing  the  proof  of  sach 
claims  until  after  the  electiou  or  appointment  of  an  assignee,  although  tie 
depositions  for  the  proof  of  such  claim  huve  been  produced  to  and  filed  with 
him.  Taking  property  on  attachment  or  execution  is  receiving  a  preference. 
Merely  obtaining  a  judgment  is  not.  (In  re  Stevens,  4  B.  B.  367 ;  s.  c.  4  Ben. 
513;  8.  c.  2  L.  T.  B.  121.) 

If  the  objection  to  the  right  of  a  creditor  who  has  made  the  proper  formal 
proof  of  his  debt  to  vote,  rests  on  the  sole  ground  that  he  has  security  for  the 
debt  upon  the  bankrupt's  property,  the  better,  if  not  the  only  proper  mode 
of  presenting  the  qucbtion,  is  to  move  to  expunge  the  proof.  (In  re  Jaycox 
&  Green,  7  B.  R.  8o3.) 

A  vote  may  be  taken  for  assi^ee  while  a  contest  is  pending  over  the 
postponement  of  the  proof  of  claims.  The  bankrupt  act  no  where  directs, 
nor  does  it  seem  to  contemplate,  a  postponement  of  the  vote  for  assignee, 
where  some  creditors  have  proven  their  debts,  in  order  to  enable  others  to  do 
so.  On  the  contrary,  it  seems  to  contemplate  the  utmost  practical  expedition 
in  choosing  the  assignee,  and  for  a  very  good  reason,  because  until  there  is 
an  assignee,  there  is  no  one  to  re|>resent,  or  whose  official  duty  it  is  to  look 
after,  the  interests  of  the  estate.  The  creditors  who  have  proved  their  claims 
and  are  entitled  to  vote  for  assignee,  may,  no  doubt,  consent,  if  they  see  fit  to 
wait  for  others  to  prove,  before  proceeding  to  choose  the  assignee.  It  is, 
however,  optional  with  them.  But  even  this  power  should  t>e  exercised 
sparingly,  and  the  vote  ought  always  be  taken  at  the  earliest  practical 
moment.  (In  re  Lake  Superior  C.  K.  &  I.  Co.  7  B.  R.  376  ;  in  re  Korthem 
Iron  Co.  13  B.  R.  356.) 

In  any  case  where  a  creditor,  whose  proof  of  claims  has  been  postponed 
by  the  register,  is  dissatisfied  with  the  result  of  the  vote  for  assignee,  and 
considers  the  postponement  of  his  claim  erroneous,  such  creditor  may  hare 
the  proceedings  certified  to  the  court,  and  if  the  postponement  appears  to 
have  been  erroneous,  the  court  may  set  aside  the  result  of  the  vote,  and  refer 
the  matter  back  for  a  new  vote,  unless  it  appears  to  a  reasonable  certainty 
that  the  result  would  not  be  changed  by  another  vote.  The  postponement  of 
the  proof  of  the  claim  afiV^cts  no  right  of  a  creditor,  except  a  right  to  vote 
for  assignee,  and  where  it  appi^ars  that  the  exercise  of  such  right  would  be 
barren  of  results,  it  would  be  useless  to  delay  the  proceedings  in  order  to 
afibrd  such  creditor  the  opportunity  to  exercise  such  right.  (In  re  Lake 
Superior  C.  R.  &  I,  Co.  7  B.  K.  376.) 

If  debts  are  objected  to,  and  the  register  considers  them  clearly  valid  and 
admissible,  yet  he  can  not  admit  them  to  proof  against  objection.  In  such 
an  event  the  court  must  be  applied  to  if  the  objections  are  not  withdrawn. 
The  register  has  no  power  to  proceed  to  a  choice  of  assignee  without  the 
votes  of  all  the  credit4)rs  who  wish  to  vote,  if  their  votes  can  influence  the 
result,  unless  the  register  himself  considers  the  claims  doubtful.  Ue  can  not 
postpone  them  merely  because  they  are  obiected  to.  (In  re  Bartnsch,  9  B.  R 
478.) 

A  creditor  who  makes  proof  of  his  debt  in  due  form,  but  retains  the  depo- 
sition in  his  own  possession,  is  not  a  creditor  who  has  proved  his  debt,  within 
the  technical  meaning  of  those  terms  as  used  in  the  bankrupt  act.  (In  re 
Sheppard,  1  B.  R.  439;  s.  o.  1  L.  T.  B.  49;  s.  c.  7  A.  L.  Reg.  484  ;  coAtro, 
King  v.  Bowman^  24  La.  An.  506.) 

A  creditor  holding  security  can  not  vote  for  an  assignee,  .(/n  re  Davis  A 
Son,  1  B.  R.  120;  s.  c.  7  A.  L.  Reg.  30;  in  re  Walton  et  al.  1  Deady,  442;  in 
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re  8.  Hanna,  7  B.  R.  602:  s.  c.  5  Beo.  5;  in  ra  J.  F.  &  0.  R  Parkes,  10' B.  R 
82;  contra^  in  re  Bolton,  1  B.  R  370;  b.  c.  2  Ben.  189.) 

A  secured  creditor  who  seeks  to  prove  his  debt  before  the  choice  of  an 
assignee,  most  abandon  his  security:  whereas,  if  be  seeks  to  prove  his  debt 
after  the  choice  of  an  assi^ee,  he  is  to  be  permitted  to  do  so  when  he  has 
complied  with  the  terms  of  section  6075.  As  he  has  security,  the  policy  of 
act  is  to  leave  his  rights  to  be  settled  after  there  is  an  assignee  to  contest  his 
claims  to  the  property,  and  protect  the  estate.  {In  re  High  et  dl,  8  B.  R  192; 
8.  c.  1  L.  T.  B.  175 ;  s.  c.  2  C.  L.  N.  9.) 

But  the  security  must  be  upon  the  property  of  the  bankrupt;  otherwise 
he  may  prove  the  full  amount  of  his  claim,  and  vote.  {In  re  Oram,  1  B.  R 
604;  8.0.  IL.  T.  B.  65.) 

A  creditor  who  holds  a  mortgage  upon  the  homestead  of  the  bankrupt, 
has  the  right  to  prove  his  demand  and  vote.  {In  re  J.  R  Btillwell,  7  B.  R 
226;  8.  c.  11  A.  L.  Reg.  706;  in  re  Tertelling,  2  Dillon,  3i2,  note.) 

Where  a  creditor  has  two  claims,  one  of  which  is  unsecured  and  the  other 
secured,  he  may  prove  the  farmer  and  vote.  {In  re  J.  F.  &  0.  R.  Parkes,  10 
B.  R  82.) 

An  officer  of  a  bankrupt  corporation,  if  he  is  a  creditor,  has  just  as  much 
right  to  vote  for  an  assignee  as  any  other  creditor.  (//*  re  Northern  Iron  Co. 
14  B.  R  856.) 

Agents  and  attorneys  at  law  can  not  vote  without  producing  letters  of 
attorney.  The  party  who  is  entitled  to  vote  for  another  must  be  his  duly 
appointed  attorney  in  fact.  {In  re  Purvis,  1  B.  R.  163;  s.  c.  1  L.  T.  B.  19; 
in  rtf  Enoepfel,  1  B.  R.  28;  s.  c.  1  Ben.  880.) 

A  partner  may  cast  the  whole  vote  of  his  6rm,  but,  in  estimating  the 
number  of  votes,  the  firm  vote  will  only  count  as  one  vote.  One  of  several 
joint  creditors,  not  partners,  can  not  act  or  vote  without  the  consent  of  the 
others.     {In  re  Purvis,  1  B.  R  163;  s.  c.  1  L.  T.  B.  19.) 

Where  the  bankrupt  petitions  alone,  the  creditors  of  a  firm  of  which  he 
was  a  member  can  not  vote.  {In  re  Purvis,  IB.  R  168;  s.  c.  1  L.  T.  B. 
19.) 

There  is  no  such  thing  known  to  the  law  as  an  informal  vote.  An  expres- 
sion of  opinion  viva  voce  by  the  creditors  as  to  their  preference  is  a  vote.  {In 
re  Pearson,  2  B.  R.  477.) 

When  a  creditor  sells  or  assigns  his  debt  after  it  has  been  proved,  he  has 
no  further  business  in  court,  although  the  proceedings  must  be  carried  on  in 
his  name.  The  actual  owner  and  assignee  must  control  the  debt,  vote  upon 
it  and  receive  the  dividend.  Where  several  claims  have  been  assigned  to  one 
person,  he  has  but  one  vote.  {Inra  Frank,  6  B.  R.  194;  s.  c.  5  Ben.  164;  s. 
c.  2  L.  T.  B.  188.) 

Form  No.  15  contemplates  that  each  creditor  shall  vote,  and  that  his 
name,  residence,  and  amount  of  debt  shall  be  recorded.  If,  on  the  first  vote, 
no  choice  be  made,  by  reason  of  a  greater  part  in  number  and  value  failing 
to  c<mcur,  a  second,  third,  or  any  number  of  ballots  may  be  had,  until  the 
required  concurrence  be  obtained.  If  the  creditors  can  not  agree  upon  the 
first  day  of  the  meeting,  they  may  adjourn  to  another  day.  If  no  such  con- 
currence is  obtained,  and  the  meeting  adjourns  sine  die,  the  contingency  hap- 
pens which  authorizes  the  judge,  or  if  there  be  no  opposing  interest,  the 
register  to  appoint  an  a^gnee.  {In  re  Phelps,  Caldwell  &  Co.  1  B.  R  525; 
s.  c.  2  L.  T.  B.  25.) 

The  duty  of  preparing  the  memorandum  for  the  signatures  of  the  creditors 
devolves  on  the  register.  The  recital  it  contains  as  to  notice  must  be  within 
his  knowledge,  derived  from  the  files  in  his  office.    In  it  must  be  stated  the 
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name  of  the  assignee  chosen  or  nominated,  and  to  ascertain  this  the  usntl 
practice  is  to  take  a  viva  voce  vote  of  the  creditors,  and  when  the  required 
concarrcnce  appears  to  prepare  the  memorandum  for  the  signatures  of  the 
electing  creditors.  This  memorandum  constitutes  the  evidence  of  the  elec- 
tion of  an  assignee.  Unless  it  l>ears  the  signatures  of  a  majority  in  nnmbcr 
and  value  of  the  creditors  who  have  proved  their  claims,  there  is  no  authentic 
evidence  of  an  election,  and  the  register  must  certity  a  failure  to  make  choice 
by  the  creditors.     {In  re  Pfromm,  8  B.  R.  357.) 

A  creditor  who  has  given  a  viva  voce  vote  in  favor  of  a  party  may  refuse 
to  sign  the  memorandum,  for  he  biis  the  right  to  change  his  vote  at  any 
period  during  the  prbgress  of  the  election.      {In  re  Pfromm,  8  B.  R.  857.) 

No  creditor  can  change  his  vote  after  a  final  adjournment.  {In  re  Scheif- 
fer  &  Garrett,  2  B.  R.  591 ;  s.  c.  1  C.  L.  N.  201.) 

Proofs  which  are  filed  after  a  vote  is  taken,  can  not  be  allowed  to  come 
in  and  change  the  result.    {In  re  Lake  Superior  C.  R.  &  I.  Go.  7  B.  R.  876.) 

The  choice  is  to  be  made  by  the  greater  part  in  value  and  number  of  those 
who  have  proved  their  debts,  and  not  the  greater  part,  &c.,  of  those  prebent 
and  voting.  Such  is  the  plain  import  of  the  statute.  If  the  greater  part  in 
number  and  value  of  those  who  have  proved  their  debts  do  not  appe:ir  or 
vote  for  the  same  person,  then  there  is  a  failure  on  the  part  of  the  creditors 
to  make  a  choice.  {In  re  Purvis,  t  B.  R.  163;  s.  c.  1  L.  T.  B.  19;  in  re 
Scheiffer  &  Garrett,  2  B.  R.  591 ;  s.  c.  1  C.  L.  N.  261 ;  in  re  Pearson,  2  B.  R. 
477.) 

Where,  at  the  first  meeting  of  the  creditors,  only  one  creditor  appears  and 
proves  his  debt,  and  there  are  no  other  debts  proven,  the  right  to  clioose  an 
assignee  belongs  to  the  sole  creditor  who  has  proved  his  claim.  {In  re  Haynea, 
2  B.  R.  227;  s.  c.  1  L.  T.  B.  121.) 

It  is  the  policy  of  the  bankrupt  act  to  give  the  creditors  of  the  bankrupt 
the  choice,  in  the  first  instance,  of  the  person  who  is  to  take  the  assets  and 
manage  them.  It  is  only  when  the  creditors  fail  to  elect,  that  the  register  or 
judge  can  appoint  an  assignee.  {In  re  J.  O.  Smith,  1  B.  R.  243;  s.  c.  2  Ben. 
118;  t»  re  Scheiffer  &  Garrett,  2  B.  R.  591;  s.  o.  1  C.  L.  N.  261.) 

Where,  after  the  issuing  of  the  warrant,  an  amendment  is  made,  adding 
the  names  of  a  large  number  of  creditors,  and  a  new  warrant  has  been  issued, 
the  creditors,  if  they  deem  it  expedient,  may.  on  the  return  day  of  the  second 
warrant,  elect  an  assignee,  and  take  steps  to  remove  any  assignee  that  may 
have  been  elected  or  appointed  in  the  proceedings  under  the  first  warrant. 
{In  re  Perry,  1  B.  R.  220;  B.  c.  I  L.  T.  B.  4;  in  re  Ratcliffe,  1  B.  R.  400;  in 
re  Morgenthal,  1  B.  R.  402.) 

When  the  name  of  only  one  creditor  is  added  by  an  amendment,  after  the 
meeting  has  been  held,  it  is  not  necessary  or  proper  that  a  new  meeting  of 
the  creditors  to  choose  an  assignee  should  he  held.  The  creditor  should  bs 
formally  informed  of  the  existence  and  condition  of  the  suit,  and  notified  to 
prove  his  claim  if  he  so  desires.  {In  re  Carson,  6  B.  R.  290;  s.  c.  5  Ben.  277 ; 
8.  c.  2  L.  T.  B.  194.) 

Appointment  of  Assignee  by  the  Register  or  the  Court. 

The  opposing  interest  which  precludes  the  register  from  appointing  an 
assignee  is  not  merely  an  interest  contending  by  vote,  but  an  interest  in  op- 
position to  the  exercise  of  the  power  of  appointment  by  the  register.  {In  re 
George  Jackson  et  al.  14  B.  R.  449.) 

Where  there  is  a  failure  on  the  part  of  the  creditors  assembled  at  a  meet- 
ing to  choose  an  assignee,  the  register  should  state  to  them  that  the  duty  of 
appointing  an  assignee  devolves  upon  the  register,  unless  there  is  an  oppo^g 
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interest ;  and  that  any  creditor  has  the  right  to  object  to  the  register's  mak- 
ing the  appointment.     (In  re  Pearson,  2  B.  K.  477.) 

When  the  register  announces  that  he  has  the  right  to  appoint  an  assiernee, 
unless  there  is  an  opposing  interest,  distinct  disclosure  should  be  made  if 
there  is  any  opposing  interest.    {In  re  George  Jackson  et  al.  14  B.  R.  449.) 

The  appointment  by  the  register  is  irregular  where  there  is  an  opposing 
interest,     {in  re  Pearson,  2  B.  R.  477 ;  in  re  C.  H.  Norton,  6  B.  R.  297.) 

There  can  be  only  one  first  meeting,  and  all  adjournments  are  but  a  con- 
tinuance of  the  same,  and  if  there  is  any  opposition  or  opposing  interest  to 
an  assignee  at  any  stage  of  such  first  meeting,  such  opposition  is  to  be  con- 
sidered as  continuing  until  the  termination  of  such  first  meeting,  whether 
upon  the  day  first  appomted  or  any  other  day  to  which  such  meeting  may  be 
continued,  unless  it  affirmatively  appears  that  such  opposition  has  been  with- 
drawn.    {In  re  C.  H.  Norton,  6  B.  R.  297.) 

If  the  register  attends  at  the  time  and  place  specified  in  the  warrant  and 
notice  for  the  first  meeting  of  creditors,  and  no  creditor  appears,  or  is  repre- 
sented, the  meeting  is  held  within  the  provisions  of  the  act  as  fully  and 
effectually  as  if  creditors  had  appeared  or  been  represented  at  the  meeting, 
and  the  contingency  happens  which  the  section  speaks  of,  namely,  that  no 
choice  of  assignee  has  been  made  by  the  creditors  at  the  meeting,  and  the 
register  is  authorized  to  appoint  one.  {In  re  Cogswell,  1  B.  R.  62 ;  s.  c.  1 
Ben.  888.) 

An  assignee  should  be  appointed,  even  though  no  debts  have  been  proved. 
</n  re  Cogswell,  1  B.  R  02 ;  s.  c.  1  Ben.  388 ;  in  re  Anon.  1  B.  R.  123.) 

An  assigpaee  should  be  appointed,  even  though  there  are  no  apparent  as- 
sets, for  be  is  designed  by  the  statute  to  act  as  a  trustee  on  behalf  of  the 
creditors,  and  it  is  his  duty  to  search  out  and  collect  every  species  of  prop- 
erty belonging  to  the  bankrupt.  {In  re  Alexander  Graves,  1  N.  Y.  Leg. 
Obs.  218;  s.  c.  5  Law  Rep.  26.) 

If  the  resolution  to  appoint  a  trustee  is  not  confirmed  by  the  court,  and 
the  first  meeting  has  been  adjourned  without  the  election  of  an  assignee,  the 
court  may  appoint  an  assignee.     {In  re  Stuyyesant  Bank,  6  B.  R.  272.) 

A  general  order  appointing  a  person  assignee  in  a  class  of  many  cases,  is 
invalid  unless  it  enumerates  the  jparticular  cases  in  which  the  person  is  in- 
tended to  be  appointed.     {In  re  William  Major,  14  B.  R.  71.) 

A  general  order  appointing  an  assignee  will  not  be  recognized  as  valid  in 
snv  case  unless  the  assignee  qualifies  specially  in  such  case.  {In  re  Wm.  Major, 
14  B.  R.  71.) 

ApproTBl  of  the  Assiffnee  by  the  Judge. 

The  creditors  are  alone  interested  in  the  distribution  of  the  estate,  and 
it  is  to  bo  supposed  that  creditors  having  pecuniary  interests  will  carefully 
canvass  and  inquire  into  the  qualifications  of  the  assignee  to  whom  they 
recommend  the  estate  to  be  intrusted.  They  are  supposed  to  be  commercial 
men,  intimately  acquainted  with  the  affairs  of  the  bankrupt  and  the  qualifi- 
•cations  essential  and  proper  to  fit  a  man  to  act  as  their  trustee,  and  unless 
^ood  and  strong  reasons  are  presented  to  the  court,  the  opinion  of  the  cred- 
itors, rcpresentinsr  a  large  majority  in  amount  and  number  of  the  parties  in- 
terested, is  entitled  to  great  weight  in  determining  who  is  the  proper  person 
to  administer  the  estate  in  which  they  are  interested.  The  discretion  vested 
in  the  court  of  approving  or  disapproving  of  an  assignee,  is  a  legal  discretion 
— one  that  must  be  controlled,  not  by  caprice,  prejudice,  partiality,  likes  or 
dislikes,  or  any  other  reason  than  a  due  regard  to  the  fitness  of  the  proposed 
assignee  for  the  position.     {In  ie  Funkcnstein  &  Co.  1  Pac.  L.  R.  11.) 
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When  the  register  Ib  satisfied  that  any  reasons  exist  why  an  assignee 
elected  or  appointed  should  not  be  approved  by  the  judge,  it  is  his  daty  to 
state  such  reasons  freeiy  in  submitting  the  question  ot  approval.  (In  re  Bliss, 
1  B.  R.  78;  s.  c.  1  Ben.  407;  re  in  ScbeilEer  &  Garrett,  2  B.  R.  591 ;  s.  c. 
1  C.  L.  N.  2G1.) 

Appointments  made  by  re^sters,  as  well  as  selections  made  by  creditors, 
are  in  hU  cases  subject  to  the  approval  of  the  judge.  In  other  words,  until 
the  judge  has  approved  the  selection,  no  one  should  enter  upon  the  duties  of 
assignee.  If  the  judge  disapproves,  the  election  or  appointment  fails.  The 
register  has  no  power  to  approve,  nor  is  his  appointment  more  than  the  des- 
i^ation  to  the  judge  of  a  suitable  person  for  the  trust.  (In  re  Scheiffer  & 
Garrett,  2  B.  R  591  ;  b.  o.  1  C.  L.  N.  261.) 

When  there  is  no  imputation  upon  the  competency  or  character  of  an 
assignee  duly  elected  by  the  creditors,  the  judge  will  not  withhold  his  ap- 
proval. The  assignee  is  entitled  to  the  position  by  virtue  of  the  law.  {In  re 
Grant,  2  B.  R  10t$;  in  re  J.  O.  Bmith,  1  B.  R  248 ;  B.  c.  2  Ben.  118;  in  re 
Barrett,  2  B.  R  633 ;  s.  c.  1  L.  T.  B.  144 ;  s.  c.  1  C.  L.  N.  202.) 

When  objection  is  taken  to  the  approval  of  an  assignee,  the  burden  of 
proof  is  upon  the  objector;  but  in  so  delicate  a  matter,  and  one  in  which 
direct  evidence  is  not  always  possible,  reasonable  cause  of  suspicion  may  in 
some  cases  be  sufficient.  \ln  re  Clairmont,  1  B.  R.  276 ;  s.  c.  Lowell,  230 ; 
fl.  c.  1  L.  T.  B.  6.) 

If  the  judge  is  advised  that  in  any  particular  case  the  bankrupt  has 
brought  in  one  or  more  of  his  particular  friends,  and  has  by  them  chosen  an 
assignee,  who  is  also  his  friend  and  in  his  interest,  he  will  withhold  his  ap- 
proval. It  is  certainly  against  the  policy  of  the  bankrupt  act  that  a  bank- 
rupt should  select  hie»  assignee.  It  is  true  that  if  the  creditors  do  not  care 
sufficiently  for  the  matter  to  attend  the  meeting,  they  ought  not  to  complain. 
But  still  the  law  is  no  less  brought  into  contempt.  The  discharge  of  a  debtor 
who  does  not  surrender  all  his  assets  is  precisely  what  those  charged  with  the 
execution  of  the  law  are  bound  to  guard  against.  {In  re  Bliss,  1  B.  R.  78 ; 
s.  c.  1  Ben.  407.) 

A  person  will  not  be  allowed  to  make  a  regular  business  of  seeking  out 
creditors  of  liankrupts,  and  soliciting  them  to  prove  their  debts  and  vote  for 
him  as  assignee,  with  a  view  to  such  pecuniary  emolument  as  may  legiti- 
mately belong  to  the  position.  Such  a  course  opens  the  door  to  abuses.  {In 
re  A.  B.  2  B.  R.  308;  s.  c.  3  Ben.  66.) 

It  is  improper  for  a  party  seeking  to  be  assignee  to  promise  to  pay  the 
claim  of  a  creditor  in  full,  in  order  to  obtain  his  vote,  and  an  election  so  ol>> 
tained  will  not  be  approved.     (In  re  Haas  &  Samson,  8  B.  R.  189.) 

Whether  there  has  been  such  an  influence  exercised  by  the  assignee  or  not 
as  to  invalidate  his  election,  must  be  left  to  depend  upon  the  circumstances 
of  each  case.  There  might  be  some  solicitation  on  the  part  of  the  assignee, 
which  would  in  no  way  influence  the  choice  of  the  creditors.  Neither  the 
bankrupt  nor  his  solicitor  can  make  the  proceedings  in  bankruptcy  the  pro- 
ceedings of  the  bankrupt  alone.  The  bankrupt  can  not  be  allowed  to  select 
his  assignee.  Such  an  assignee  might  favor  the  bankrupt  at  the  expense  of 
the  creditors'  interest.  Tliat  the  assignee  is  the  confidential  clerk  of  the 
bankrupt's  attorney,  may  be  a  good  reason  for  withholding  the  approval  of 
the  choice,  if  objections  are  made  by  the  creditors  before  approval;  but  such 
objections  should  be  made,  if  the  facts  are  known  to  the  creditors,  immediately 
after  the  election.  And  if,  with  full  knowledge  of  the  facts,  the  assignee  is 
allowed  to  go  on  and  exercise  his  duties,  something  more  ought  to  be  shown 
— some  misconduct,  or  that  the  relation  existirg  is  in  some  way  prejudicial  to 
the  rights  or  interests  of  the  creditors.  If  the  creditors,  without  any  undue 
influence,  and  with  knowledge  of  the  facts,  choose  such  an  assignee,  and  the 
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jadge  approyes,  without  objection,  it  is  too  late  to  object.    (In  re  Mallorv,  4 
B.  R.  153 ;  8.  c.  2  L.  T.  B.  130.) 

Any  general  bias  either  for  or  against  the  bankrupt,  or  his  dealings,  wilt 
not  disqualify  a  person  of  standing  and  character.  In  contested  cases  it 
would  be  almost  impossible  to  find  any  suitable  assiguee  connected  in  any 
way  with  the  estate,  who  had  not  formed  such  an  impression.  The  creditors, 
moreover,  retain  an  important  power  over  the  settlement  of  the  estate,  and 
ought  to  exercise  an  oversight  of  the  affairs  pertaining  to  it.  {In  re  Clair- 
mont,  1  B.  R.  276;  s.  c.  Lowell,  230 ;  s.  c.  1  L.  T.  B.  6.) 

Under  certain  circumstances,  a  relative  of  the  bankrupt  will  not  be 
approved.    {In  re  Powell,  2  B.  R.  45;  in  re  Bogert  &  Ockley,  3  B.  R.  651.) 

The  director  of  a  corporation  to  which  a  judgment  was  confessed  by  the 
bankrupt  shortly  before  the  filing  of  his  petition  will  not  be  approved.  He 
comes  within  the  spirit,  if  not  the  letter,  of  the  clause  which  declares  that  a 
preferred  creditor  shall  not,  be  eligible  as  assignee.  {In  re  Powell,  2  B.  R. 
45.) 

The  assignee  must  reside  in  the  judicial  district  in  which  the  proceedings 
are  pending.     {In  re  Havens,  1  B.  R  485.) 

Where  a  person  resides  out  of  the  district,  but  has  a  permanent  place  of 
business  in  the  district,  he  may  be  appointed  assignee  in  conjunction  with 

another  who  resides  in  the  district.    {In  re  Loder  et  al,  2  B.  R.  515.) 

.*  ' 

If  the  assignee  does  not  reside  in  the  same  place  as  the  bankrupt,  a  person 
residing  in  that  place  may  be  associated  with  him  as  co-assignee.  {In  re 
Jacoby,  1  W.  N.  16  ) 

An  attorney  for  a  creditor  of  the  bankrupt  may  be  assignee.  Section  5035 
declares  who  shall  be  ineligible  as  assignee.  There  is  no  other  provision  in 
the  bankrupt  act  rendering  a  person  ineligible  for  this  position.  {In  re 
Barrett,  2  B.  R.  583;  s.  c.  1  L.  T.  B.  144;  B.  c.  1  C.  L.  N.  202 ;  in  r^Lawson, 
2  B.  R.  396.) 

The  attorney  of  the  bankrupt  may  be  chosen  assignee,  but  he  can  not 
occupy  the  position  of  counsel  and  assignee  at  the  same  time.  He  must  with- 
draw from  the  former  position.  {In  re  Clairmont,  1  B.  R.  276;  s.  c.  Lowell, 
230;  s.  c.  1L.T.  B.  6.) 

When  an  adjudication  of  bankruptcy  is  made  against  the  debtor  in  three 
different  districts,  each  district  should  have  an  assignee  within  its  jurisdic- 
tional limits  and  a  resident  thereof.  {In  re  Boston,  Hartford  &  Erie  R.  R. 
Co.  5  B.  R.  233.) 

A  person  can  not  act  both  as  receiver  and  as  assignee,  and  have  his  acts 
authorized  by  the  State  court,  which  appointed  him  receiver,  and  by  the 
bankrupt  couii;.  This  is  a  position  of  incompatibility  which  the  bankrupt 
court  cun  not  permit  one  of  its  oflScers  to  occupy.  If  be  is  to  be  assignee,  he 
must  look  to  the  bankrupt  court  alone  as  the  source  of  his  authority.  If  he 
is  to  hold  and  administer,  as  receiver  under  the  State  laws,  the  property 
which  he  has  received  as  receiver,  he  must  so  administer  it,  without  looking 
to  the  bankrupt  court  for  any  authority  or  direction.  If  he  is  to  administer 
8Tich  property  as  an  assignee,  he  must  so  administer  it,  without  looking  to 
the  State  court,  or  to  any  other  court  but  the  bankrupt  court,  for  authority 
or  direction.  He  must,  moreover,  account  for  the  property  received  by  him, 
and  it  is  not  proper  that  an  assignee  be  plaintiff,  and,  as  receiver,  be  defend- 
ant in  respect  to  these  matters.     {In  re  Stuy  vesant  Bank,  0  B.  R.  272.) 

Upon  the  petition  of  a  creditor,  an  additional  assignee  may  be  appointed, 
(/n  re  Overton,  5  B.  R.  866.) 

An  additional  assignee  will  not  in  general  be  appointed  at  the  request  of 
the  minority,  for  the  statute  does  not  appear  to  intend  a  minority  representa- 
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tion.  The  creditors  have  the  right  to  decide  upon  the  namber  of  assigneeB 
as  well  as  to  choose  them.  {In  re  Clairmont,  1  B.  R  276;  s.  c.  Lowell,  230; 
s,  c.  1  L.  T.  B.  6.) 

When  the  judge  refuses  to  approve  the  choice  made  by  the  creditors,  he 
should  order  a  new  election,  (/n  re  Scheififer  &  Garrett,  2  B.  R  591 ;  s.  o.  1 
C.  L.  N.  261.) 

The  court  will  not  send  a  case  back  for  a  new  election  when  it  is  not 
apparent  that  a  dififerent  result  would  or  might  be  thereby  attained.  {In  re 
Pfromm,  8  B.  R.  357.) 

The  court  will  not  set  aside  an  election  of  an  assignee  on  account  of  any 
irregularity  in  admitting  a  claim  when  its  exclusion  could  not  affect  the 
result.     {In  re  George  Jackson  et  at  14  B.  R.  449.) 

Where  a  person  acts  as  assignee  in  a  particular  case  and  is  so  treated  by 
the  register  and  the  Judge,  he  may  be  deemed  the  assignee  pro  hoe  fiice  as  to 
that  particular  transaction,  although  he  wasnerer  legally  appointed  and  never 
•qualified.     {In  re  Wm.  Major,  14  B.  R.  71.) 

The  courts  uniformly  disapprove  of  the  same  person  acting  as  attorney  for 
the  bankrupt  and  the  assignee,  not  because  the  duties  always  are  conflicting 
and  adverse,  but  because  they  may  be  so.  The  assignee's  attorney  is  a 
minister  of  the  court,  and  his  duty  is  to  attend  to  the  estate,  even  to  the 
prejudice  of  his  own  claims,  and  it  is  considered  inconsistent  with  his  duty 
if  he  act  also  as  attorney  for  the  bankrupt.  {In  re  Mallory,  4  B.  R  163 ;  s.  c. 
2  L.  T.  B.  130.) 


Sec.  5035. — No  person  who  has  received  any  preference  con- 
trary to  the  provisions  of  this  Title  shall  vote  for  or  be  eligible 
as  assignee;  but  no  title  to  property,  real  or  personal,  sold,  trans- 
ferred, or  conveyed  by  an  assignee,  shall  be  atfected  or  impaired 
by  reason  of  his  ineligibility. 

This  clause  declares  who  shall  be  ineligible  as  assignee.  There  is  no  other 
provision  in  the  act  rendering  a  person  ineligible  for  this  position.  {In  re 
Barrett,  2  B.  R  533;  s.  c.  1  L.  T.  B.  144 ;  s.  c.  1  0.  L.  N.  202.) 

The  director  of  a  corporation  to  which  a  judgment  was  confessed  by  the 
bankrupt  shortly  before  the  filing  of  his  petition,  comes  within  the  spirit,  if 
not  within  the  letter,  of  this  clause.     {In  re  Powell,  2  B.  R  45.) 

Seo.  5036. — The  district  judge  at  any  time  may,  and  upon  the 
request  in  writing  of  any  creditor  wlio  has  proved  his  claim  shall, 
require  the  assignee  to  give  good  and  sufficient  bond  to  the  United 
States,  with  a  condition  for  the  faithful  performance  and  tlis- 
charge  of  his  duties ;  the  bond  shall  be  approved  by  the  judge 
or  register  by  his  indorsement  thereon,  shall  be  filed  witij  the 
record  of  tlie  case,  and  inure  to  the  benefit  of  all  creditors  prov- 
ing their  claims,  and  may  be  prosecuted  in  the  name  and  for  the 
benefit  of  any  injured  party.  If  the  assignee  fails  to  give  the 
bond  within  such  time  as  tiie  judge  or  ^egi^UT  orders,  not  exceed- 
ing ten  days  after  notice  to  him  of  such  order,  the  judge  shall 
remove  him  and  appoint  another  in  his  place. 
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When  a  cre<litor  demands  it,  an  assignee  should  be  required  to  give  bond. 
(In  re  Fern  berg,  2  B.  R.  353.) 

No  one  but  the  district  judge  can  require  the  assignee  to  execute  a  bond. 
{In  re  Dean,  1  B.  R.  249 ;  s.  c.  1  L.  T.  B.  9.) 

The  assignee  should,  if  required,  give  a  separate  and  distinct  bond  for 
each  case  in  which  he  is  appointed.  A  general  bond,  conditioned  for  the 
faithful  discharge  of  his  duties  in  all  cases  in  which  he  may  be  i^ppointed,  i» 
not  sufficient.  In  Texas,  tifeme  covert  ctLunot  be  a  security.  {In  re  McFaden, 
8  B.  R.  104.) 

The  register  has  the  power  to  require  the  assignee,  upon  the  request  of 
creditors,  to  give  bond,  and  may  take  testimony  to  determine  the  amount 
thereof.    (In  re  Binninger  <&  Clarke,  9  B.  R.  568.) 

An  order  requiring  an  assignee  to  give  bond  must  specify  the  time  within 
which  the  bond  shall  be  filed,  and  if  it  omits  to  do  so,  the  assignee  can 
not  be  deemed  in  default  for  not  filing  a  bond.  (Tn  re  George  £.  Sands,  7 
Ben.  19.) 

Sec.  6037. — Any  assignee  who  rcfnses  or  unreasonably  neg- 
lects to  execute  an  instrument  when  lawfully  required  by  the 
court,  or  disobeys  a  lawful  order  or  decree  of  the  court  in  the 
premises,  may  be  punished  as  for  a  contempt  of  court. 

A  list  of  the  creditors  who  have  proved  their  claims  is  an  instrument 
within  the  meaning  of  this  section,  and  the  assignee  may  be  compelled  to 
farnish  it  to  the  bankrupt.  (In  re  Blaisdell  et  al.  6  B.  R.  78 ;  s.  c.  42  How. 
Pr.  274 ;  8.  c.  5  Ben.  420.) 

Sec.  6038. — An  assignee  may,  with  the  consent  of  the  judge, 
resign  his  trust  and  be  discharged  therefrom. 

Sec.  5039. — The  court,  after  due  notice  and  hearing,  may  re- 
move an  assignee  for  any  cause  which,  in  its  judgment,  renders 
such  removal  necessary  or  expedient.  At  a  meeting  called  for 
the  purpose  by  order  of  the  court  in  its  discretion,  or  called  upon 
the  application  of  a  majority  of  the  creditors  in  number  and 
value,  the  credirors  may,  with  consent  of  the  court,  remove  any 
assignee  by  such  a  vote  as  is  provided  for  the  choice  of  assignee. 

A  motion  to  remove  an  assignee  can  be  entertained  by  the  court  alone,  and 
not  bv  the  register.  (In  re  Stokes,  1  B.  R.  489 ;  in  re  New  York  Mail  Steam- 
ship Co.  2  B.  R.  423.) 

The  removal  of  an  assignee  is  a  matter  in  the  discretion  of  the  court.  Such 
discretion  is,  however,  a  legal  discretion,  and  can  only  be  exercised  to  re- 
move an  assignee  when  cause  is  shown  rendering  such  removal  expedient  or 
necessary,  (in  re  Blodgett  &  Sanford,  5  B.  K.  472 ;  in  re  3iallory,  4  B.  R. 
153;  8.  c.  2L.  T.  B.  130.) 

Upon  a  petition  to  remove  the  assignee  for  misconduct  in  instituting  a 
suit,  the  question  is  not  whether  the  suit  was  without  a  proper  legal  founda- 
tion, but  whether  its  prosecution  was  fraudulent,  malicious,  or  from  unjust 
motive,  and  not  in  good  faith  for  the  benefit  of  the  general  creditors.  (In  re 
Bacchi,  6  B.  R.  398 ;  s.  c.  6  B.  R.  497 ;  b.  c.  43  TIow.  Pr.  250.) 
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If  one  creditor  becomes  the  sole  creditor  by  the  purchase  of  all  the  other 
claims,  a  new  assignee  may,  npon  the  application  of  the  bankrupt  and  such 
sole  creditor,  be  substituted  for  the  one  originally  elected  by  the  creditor. 
(In  re  Sacchi,  6  B.  R.  898 ;  s.  c.  6  B.  R.  497 ;  s.  c.  43  How.  Pr/a50.) 

An  assignee  is  not  appointed  simply  for  his  own  profit,  but  as  trustee  for 
the  creditors,  and  he  is  bound  to  exercise  due  diligence  in  collecting  and  disr 
posing  of  the  property  of  the  bankrupt,  and  in  distributing  its  proceeds 
among  the  creditors.  If  he  is  guilty  of  gross  and  calpable  neglect  of  duty 
in  this  respect,  he  may  be  removed.      {In  re  Morse,  7  B.  R.  66.) 

When  creditors  apply  to  an  assignee  to  ascertain  the  condition  of  the  es- 
tate, it  is  his  duty  to  communicate  all  material  facts  within  his  knowledge, 
and  the  willful  suppression  of  such  facts  is  a  ground  for  removal.  {In  re  Per- 
jLins,  8  B.  R.  56 ;  s.  c.  5  Biss.  254.) 

Such  removal  will  be  made  where  there  is  an  irreconcilable  disagreement 
between  the  assignee  and  a  large  portion  of  the  creditors*  The  assignee  is  a 
trustee  of  each  and  eve  17  creditor.  He  receives  a  compensation  for  his  serv- 
ices, and  is  held  to  strict  diligence  in  watching  the  interest  of  the  creditors. 
The  creditors  are  the  beneficiaries  of  the  court,  and  have  a  direct  pecuniary 
interest  in  the  bankruptcy  proceedings.  Courts  of  eqnity  sometimes  decree 
a  substitution  of  trustees  where  there  has  been  no  fault  on  the  part  of  the 
trustee.  Substitution  has  been  made  where  the  trustees  would  not  act  to- 
gether. The  assignee  must  be  allowed  some  discretion  in  the  prosecution  of 
suits,  and  if  he  believes  the  expense  of  a  suit  to  recover  property  will  be 
greater  than  the  benefit  to  be  derived  trom  the  suit,  if  successful,  be  ought 
not  to  proceed.  The  court  will  not  constitute  itself  the  legal  adviser  of  the 
assignee.  He  has  a  right  to  choose  his  own  counsel,  and  must  proceed  with 
his  duties  according  to  his  best  judgment,  being  held  to  no  more  than  a 
just  and  reasonable  accountability.  Should  the  court  direct  him  when  to 
proceed  in  a  suit,  it  would  find  that  it  had  practically  decided  questions  ex 
parte  which  ought  to  have  been  decided  only  on  a  hearmg  of  both  parties  in- 
terested. {In  re  Mallory,  4  B.  R.  153 ;  s.  c.  2  L.  T.  B.  130 ;  in  re  Perkins,  8  B. 
R.  56  ;  s.  0.  5  Biss.  254.) 

Erroneous  legal  advice,  where  the  errors  are  so  gross  and  frequent  as  to 
be  evidence  of  the  incompetency  of  the  legal  adviser  he  has  chosen,  may  be 
cause  for  ordering  the  assignee  to  employ  other  counsel,  but  not  necessarlly 
for  removing  the  as<(ignee.     {In  re  Blodgett  &  Sandford,  5  B.  R.  472.) 

After  the  majority  of  the  creditors  have  voted  to  remove  an  assignee,  the 
court  will  exercise  a  judicial  discretion  in  the  matter,  notwithstanding  the 
action  of  the  creditors.  Parties  opposed  in  interest  to  the  ofiEicial  action  of 
an  assignee,  do  not  have  the  power  to  dictate  his  conduct,  even  if  they  hap- 
pen to  he  able  to  command  a  majority  vote  of  the  creditors  themselves.  It 
IS  not  the  intention  of  the  law  that  the  majority  should  have  the  absolute 
control  over  the  rights  and  interests  of  the  minority.  {In  re  Dewey,  4  B.  R. 
412;  s.  c.  Lowell,  493;  s.  c.  2  L.  T.  B.  134.) 

When  an  assignee  is  guilty  of  misconduct,  the  register  may  be  directed, 
under  an  order  of  the  court,  to  serve  a  notice  on  the  assignee  to  show  cause 
why  he  should  not  be  removed,  and  to  employ  counsel  to  represent  the  estate 
and  the  creditors.    {In  re  Price,  4  B.  R  406.) 

When  the  costs  have  been  unnecessarily  augmented  by  a  charge  of  fraud 
against  the  assignee,  they  must  all  be  paid  out  of  the  estate.  He  is  fully  jus- 
tified in  rebutting  the  charge  and  vindicating  himself,  and  the  estate  must 
bear  the  costs.  (In  re  Mallory,  4  B.  R.  153;  s.  c.  2  L.  T.  B.  130;  in  re  Blod- 
gett &  Sandford,  5  B.  R.  472.) 

When  the  assignee  is  removed  for  misconduct,  he  may  be  compelled  to 
pay  the  costs  of  the  proceedings  for  his  removal.    {In  re  Morse,  7  B.  R.  56.) 
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At  the  meeting  held  under  the  second  warrant  issued  in  a  case  where  an 
amendment  has  been  made,  after  the  issuing  of  the  fimt  warrant,  adding  the 
names  of  other  creditors,  the  creditors  may  choose  a  new  assignee,  and  apply 
for  the  removal  of  any  assignee  that  may  have  been  elected  under  the  tirst 
warrant  Notice  of  such  application  should  be  given  to  all  creditors  who 
have  proved  their  debts.  (In  re  Perry,  1  B.  R.  220 ;  s.  c.  1  L.  T.  B.  4;  in  re 
Batcliffe,  1  B.  R.  400.) 

The  right  of  compelling  an  assignee  to  account  is  a  necessary  incideDt  to 
the  power  of  remoyal.  (Lucat  v.  Morris^  1  Paine,  896  ;  in  re  Comfort  Sands, 
1  U.  8.  L.  J.  16.) 

Sec.  5040. — The  resignation  or  removal  of  an  assignee  shall  in 
no  way  release  him  from  performing  all  things  reqnisite  on  his 
part  fur  the  proper  closing  up  of  his  trast,  and  the  transmission 
tliereof  to  las  sncccssors,  nor  shall  it  affect  the  liability  of  the 
principal  or  surety  on  the  bond  given  by  the  assignee. 

Seo.  5041. — ^Vacancies  caused  by  death  or  otherwise  in  the 
office  of  asMgnee  may  be  filled  by  appointment  of  the  court,  or  at 
its  discretion  by  an  election  by  the  creditors,  in  the  same  manner 
as  in  the  original  choice  of  an  assignee,  at  a  regular  meeting,  or 
at  a  meeting  called  fur  the  purpose,  with  such  notice  thereof  in 
writinc^  to  all  known  creditora,  and  by  such  pei'son  as  the  court 
shall  direct. 

This  clause  more  properly  pertains  to  a  vacancy  caused  after  an  assignee 
has  been  duly  appointed  and  approved.  {In  re  Scheiffer  &  Garrett,  2  B.  R. 
591;  8.  c.  IC.  L.N.  261.) 

The  removal  of  an  assignee  from  office  is  necessary  before  another  assignee 
can  be  appointed  in  his  place.     (/»  re  George  E.  Sands,  7  Ben.  19.) 

Sbc.  5042. — When,  by  death  or  otherwise,  the  number  of 
assignees  is  reduced,  tiie  estate  of  the  debtor  not  lawfully  disposed 
of  shall  vest  in  the  remaining  assignee  or  assignees,  and  the  per- 
sons selected  to  fill  vacancies,  if  any,  with  the  same  powers  and 
duties  relative  thereto  as  if  they  were  originally  chosen. 

An  action  by  a  surety  in  a  custom  house  boDd  against  the  assignee  of  the 
principal  does  not  survive  against  'he  personal  representatives  of  the  as- 
sij^nee.    {Hail  y.  Cuthing^  8  Mass.  521.) 

Prior  to  the  adoption  of  this  provision,  it  was  held  that  the  right  to 
prosecute  an  action  pending  at  the  time  of  the  death  of  an  assignee  vested 
in  his  personal  representatives.    (Bicharda  v.  Md.  Ine.  Co,  8  Cranch,  84.) 

Seo.  5043. — Any  former  assignee,  his  executors  or  administra- 
tors, upon  request,  and  at  the  expense  of  the  estate,  shall  make 
and  execute  to  the  new  assignee  all  deeds,  conveyances,  and  assur- 
ances, and  do  all  other  lawful  acts  reqnisite  to  enable  him  to 
recover  and  receive  all  the  estate.  And  the  court  may  make  all 
orders  which  it  may  deem  expedient  to  secure  the  proper  fulfill- 
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mcnt  of  the  duties  of  any  former  assignee,  and  the  rights  and 
interests  of  all  persons  interested  in  the  estate. 

Sec.  5044. — As  soon  as  an  assignee  is  appointed,  and  qualified 
the  judge,  or,  where  there  is  no  opposing  interest,  the  register 
shall,  by  an  ingtrument  {a)  under  his  hand,  assign  and  convey  to 
the  assignee  all  the  estate,  (J)  real  and  personal,  of  the  bankrupt, 
with  all  his  deeds,  books,  and  papers  relating  thereto,  and  suck 
assignment  shall  relate  back  to  the  commencement  of  the  proceed- 
ings in  bankruptcy,  and  by  operation  of  law  shall  vest  the  title  to 
all  such  property  and  estate,  both  real  and  personal,  in  the 
assignee,  although  the  same  is  then  attached  on  mesne  {g)  process  as 
the  property  of  the  debtor,  and  shall  dissolve  any  such  attach- 
ment made  within  four  months  next  preceding  the  commence- 
ment of  the  bankruptcy  proceedings. 

Asfllgnment  of  the  Bankrupt  Estate. 

(a)  The  register  should  not  make  an  assignment  of  the  banknipt^s 
estate  until  he  receives  a  certificate  of  the  judge^s  approval  of  the  assignee 
elected  or  appointed.  {In  re  Scheiffer  &  Garrett,  2  B.  R.  591;  s.  c.  1  C. 
L.  N.  2C1.) 

The  adjudication  of  bankruptcy  is  an  essential  prerequisite  and  preced- 
ent condition  of  the  power  of  the  register,  to  make  an  assignment.  The 
adjudication  is  the  judicial  ascertainment  and  declaration  of  the  fact  that 
the  debtor  is  legally  bankrupt,  upon  which  all  the  subsequent  proceedings 
are  founded.  It  is  the  act  oy  which  the  court  takes  hold  of  tlie  subject- 
matter,  applies  to  it  its  jurisdiction,  and  gives  legal  effect  to  what  the  statute 
declares  to  be  an  act  of  bankruptcy.  Until  that  adjudication,  the  debtor 
may,  in  a  voluntary  case,  withdraw  his  application.  {Wright y.  Johnson,  4  B. 
R.  627;  s.  c.  8  Blatch.  150.) 

The  register  should  make  the  assignment  when  there  is  no  opposing  in- 
terest, even  though  the  title  to  the  property  is  in  dispute.  {In  re  Wylie,  S 
B.  R.  187.) 

The  assignment  should  be  handed  to  the  clerk  and  recorded,  and  should 
then  be  delivered  to  the  assignee.  {In  re  A.  Alexander,  3  B.  R.  quarto,  20; 
s.  c.  2  L.  T.  B.  137.) 

The  assignment  when  made  by  a  register,  should  be  under  the  hand  of  the 
register  and  the  seal  of  the  court.  The  State  laws  in  regard  to  the  acknowl- 
edgment of  deeds  need  not  be  complied  with.  The  only  system  of  bankrupt 
laws  which  Congress  has  the  power  to  pass  is  a  uniform  one — one  which  re- 
quires the  same  acts  and  same  duties  from  the  officers  appointed  to  execute 
the  law  in  all  the  States,  and  producing  the  same  ^eceral  results  in  all  the 
States,  without  regard  to  the  important  differences  existing  in  the  laws  of  the 
different  States.  If,  in  preparing  and  passing  the  present  system  of  bankrupt 
laws.  Congress  had  omitted  to  make  any  provision  in  regard  to  executing  and 
registering  the  conveyances  or  assignments  required,  then  the  State  law* 
would  have  to  be  conformed  to.  The  act  prescribes  the  forms  to  be  observed 
in  preparing  and  executing  an  assignment.  Registers  of  deeds  must  record 
the  same  upon  a  certificate  of  the  clerk  of  the  district  court  that  the  same  is 
a  copy  of  the  assignment  on  file  in  his  office,  with  his  seal  affixed,  upon  de- 
mand that  the  same  shall  be  recorded,  and  a  tender  to  them  of  the  fees  al- 
lowed to  them  for  such  service  by  the  laws  of  the  State.  {In  re  Neale,  3  B. 
K.  177;  s.  c.  1  L.  T.  B.  295;  contra,  Zeigler  v.  Shonw,  78  Penn.  357.) 
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Although  the  act  prescribes  that  as  soon  as  the  assignee  is  appointed  and 
qnalitied,  the  judge  or  register  shall,  by  pn  instram^nt  under  his  hand,  assign 
and  convey  all  the  estate,  real  and  personal,  of  the  bmkrupt,  yet  this  pro- 
vision must  be  regarded  as  directory,  and  not  essential  to  the  assignment 
where  some  equally  formal  mode  has  been  adopted,  sanctioned  by  the  seal  of 
the  coart,  which  imparts  verity  and  gives  authenticity  to  all  judicial  acts  of 
the  judge.     {Zanizinger  v.  RibbU,  4  B.  R.  724 ;  s.  c.  30  Md.  82.) 

The  language  of  the  statute  will  not  be  controlled  or  modified  by  any  in- 
advertence or  mistake  on  the  part  of  the  register  in  stating  the  time  from 
which  the  assignment  operates.     {la  re  Wm.  H.  Pierson,  10  B.  R.  107.) 

Rights  of  the  Bankrupt. 

Until  an  assignee  is  appointed  and  qualified,  and  the  conveyance  or  assign- 
ment is  made  to  him,  the  title  to  the  propsrty  remains  in  the  bankrupt. 
{Hampton  v.  Bouse,  11  B.  R.  472;  s.  c.  22  Wall.  268.) 

The  bankrupt  has  the  right,  prior  to  the  appointment  of  an  assignee,'  to 
oflfer  to  redeem  property  sold  for  taxes.  (Hampton,  v.  Bouse,  11  B.  R.  472;  s. 
c.  22  Wall.  263.) 

Under  the  act  of  1841,  the  decisions  were  conflicting  as  to  whether  the 
title  of  the  assignee  related  back  farther  than  the  decree.  (Berthehn  v.  Betts, 
4  Hill,  677;  in  re  John  Ziegenfuss,  2  Ired.  463;  MUler  v.  Black,  1  Penn.  420; 
Smi'h  V. ,  4  Edw.  Ch.  653;  Bpatdiing  v.  Dixan^  21  Vt.  45;  in  re  Anon. 

1  Penn.  L.  J.  323;  in  re  Bsnnett,  1  Penn.  L.  J.  145;  in  re  Dudley,  1  Penn.  L. 
J.  392 ;  vifle  in  re  Mellor  &  Co.  1  Penn.  L.  J.  185  ;  McLean  v.  Bockey^  8  McLean, 
235 ;  Buckingham  Y.  McLean,  8  McLean,  185  ;  s  o.  13  How.  151 ;  inr^Newhall, 

2  Story,  360;  in  re  W.  C.  H.  Waddell,  1  N.  Y.  Leg.  Obs.  53;  in  re  Samuel 
Harris,  3N.  Y.  Leg.  Obi,  132;  in  re  AbnerH.  Allen,  1  N.  Y.  Leg.  Obs.  115; 
6.  c.  5  Law  Rep.  362 ;  in  re  Elam  Rust,  1 N.  Y.  Leg.  Obs.  326.) 

The  intent  and  purport  of  this  provision  is  that  the  property  which  was 
the  property  of  the  bankrupt  at  the  time  of  the  filing  of  the  petition  in  bank- 
ruptcy, and  no  other  property,  shall  vest  in  the  assignee.  Property  acquired 
by  the  bankrupt  after  the  petition  is  filed  belongs  to  the  bankrupt  alone.  {In 
re  Patterson,  1  B.  R.  125  ;  s.  c.  1  Ben.  508 ;  in  re  Barnett,  16  Pitts.  L.  J.  73; 
in  re  Levy  et  al.  1  B.  R.  186  ;  s.  c.  1  Ben.  496 ;  in  re  Rosenfield«  1  B.  R.  819 ; 
&  c.  1  L.  T.  B.  81 ;  Bugely  v.  Bobinson^  19  Ala.  404 ;  Bond  v.  Baldwin,  9  Geo. 
9 ;  Deadrick  v.  Armour,  10  Humph.  688.) 

A  debtor  has  no  right  to  reserve  from  his  estate  a  sum  of  money  suffi- 
cient to  meet  the  expenses  of  procuring  bis  discharge.  {In  re  James  Thomp- 
son, 13  B.  R.  300.) 

The  earnings  and  acquisitions  of  the  bankrupt  subsequent  to  the  com- 
mencement of  the  proceedings  are  his  own,  subject  to  his  eventual  discharge. 
If  he  does  not  succeed  in  procuring  that,  they  remain  liable  to  execution  or 
attachment  by  his  former  creditors.  {Mays  v.  Manufacturers^  National  Bank, 
4  B.  R.  446;  s.  c.  4  B.  R.  660;  s.  c.  64  Penn.  74.) 

When  the  contract  of  an  attorney  is  that  of  an  ordinary  retainer~to  con- 
duct a  cause,  he  is  entitled  to  be  paid  for  his  services  as  be  renders  them. 
Por  the  services  rendered  before  the  filing  of  his  petition  he  had  a  claim  upon 
his  clients,  and  that  pjsses  to  his  assignee,  bat  tor  the  valua  of  services  sub- 
sequently rendered  in  the  cause,  he  is  entitled  to  retain  the  compensation. 
(/;*  re  Jones,  4  B.  R.  347.) 

If  the  stock  has  not  been  transferred  on  the  books  of  the  corporation,  the 
bankrupt,  with  the  consent  of  the  assignee,  may  vote  thereon  at  a  meeting  of 
stockholders.    {State  v.  Ferris,  42  (Joun.  560.) 

If  the  bankrupt's  wife  takes  out  a  policy  of  insurance  upon  her  life,  pay- 
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able  upon  ber  death  to  ber  husband,  paying  one  premium  out  of  her  separate 
estate  before  the  commencement  of  proceed iugs  in  bankruptcy,  and  othei» 
afterwards,  without  a  claim  to  the  policy  being  made  by  the  assignee,  the 
money  upon  her  death  belongs  to  her  husband,  and  not  to  his  assignee.  {In> 
re  Owen  &  Murrin,  8  B.  R.  6  ;  s.  c.  2  Dillon,  120.) 

The  moment  the  petition  is  filed,  the  bankrupt  is  civilly  dead.  During  the 
interval  existing  between  the  filing  of  the  petition  and  the  appointment  of  the 
assignee,  a  condition  of  things  exists  not  unlike  that  in  the  case  of  a  person 
dying  intestate  and  before  the  appointment  of  an  administrator.  On  the  death 
of  a  person  intestate,  no  one  is  authorized  to  dispose  of  or  assign  his  assets. 
A  bankrupt  is  civUitermortuus  from  the  day  on  which  he  files  his  petition,  and 
during  the  interval  between  the  filing  of  his  petition  and  the  appointment  of 
the  assignee  no  assignment  of  his  assets  can  be  made.  {Johnson  v.  Gei»riter^ 
26  Ark.  44;  Barron  v.  Newberry^  1  Biss.  149.) 

The  expression  that  a  bankrupt  is  citUiter  moi'tuua  means  that  he  is  dead 
only  as  to  the  control  of  his  old  property  and  contracts.  His  assignee  stands 
like  an  administrator  in  respect  to  these.  But  the  bankrupt  is  still  alive  for 
other  purposes  in  law,  as  he  is  in  fact.  He  is  alive  to  acquire  new  property^ 
to  do  and  to  receive  wrong,  to  commit  trespasses  or  crimes,  and  to  be  prose- 
cuted for  either,  and  to  prosecute  for  either  when  committed  on  himself. 
(Carr  v.  Gale,  8  W.  &  M.  38 ;  s.  c.  3  Ware,  880.) 

The  bankrupt  may,  after  the  commencement  of  the  proceedings  in  bank- 
ruptcy, enter  into  business  and  hold  property,  subject  to  the  contingency  of 
obtaining  a  discharge.     (In  re  Benjamin  B.  Grant,  2  Story,  812.) 

An  agreement  signed  by  the  bankrupt  after  the  commencement  of  pro- 
ceedings m  bankruptcy  is  a  nullity  so  far  as  the  estate  is  concerned.  {In  re 
Geo.  W.  Anderson,  9  B.  R.  860.) 

By  the  bankrupt  act  the  records  of  the  court  in  bankruptcy  are  always 
open  for  inspection,  and  it  is  not  until  the  petition  is  filed  in  court  that  the 
statute  declares  that  the  property  shall  be  divested.  The  fact  is,  therefore, 
within  the  means  of  knowledge  of  any  one  dealing  with  another,  if  he  will 
take  the  trouble  to  consult  the  records  of  the  court.  It  is  a  record  of  the 
same  public  nature  as  the  registry  of  deeds.  The  record  of  a  deed  ia  legal 
notice  to  all  parties  interested,  and,  in  the  same  manner,  Congress  has 
enacted  that  the  filing  of  the  petition  in  court  shall  be  conclusive  upon  the 
rights  of  all  parties,  and  from  that  time  the  bankrupt  shall  have  no  control 
or  disposition  of  the  property  formerly  belonging  to  him.  Any  subsequent 
conveyance  or  transfer  by  him  is  a  nullity,  and  absolutely  void  as  against  the 
assignee.  The  assignment  is  subsequently  executed,  but  its  effect  must  depend 
entirely  on  the  language  of  the  act,  and  it  Is  expressly  enacted  that  the  as- 
signment, when  made,  shall  relate  back  to  the  commencement  of  the  proceed- 
ings, which  is  declared  to  be  the  filing  of  the  petition.  Parties  must,  in  law, 
be  deemed  to  have  constructive  notice  of  the  filing  of  the  petition,  and  of  its 
effects  under  the  operation  of  the  bankrupt  law.  {In  re  Gregg,  3  B.  R  529 ; 
8.  c.  1  L.  T.  B.  298 ;  Mays  v.  Manufacturers''  National  Bank,  4  B.  R.  446 ;  s.  c. 
4  B.  R.  660;  s.  c.  64  Penn.  74 ;  in  re  J.  J.  Lake,  6  B.  R.  542;  s.  c.  3  Biss. 
204 ;  Perley  v.  Dole,  38  Me.  558 ;  Oakey  v.  Carry,  10  La.  An.  502.) 

If  the  notice  that  a  warrant  has  been  issued,  and  that  the  payment  of  any 
debts  to  the  bankrupt  is  forbidden  by  law,  is  published,  as  required  by  the 
act,  it  is  binding  upon  all  persons,  whether  they  have  or  have  not  actual 
knowledge  thereof,  and  any  subsequent  payment  to  the  bankrupt  will  not  dis- 
charge the  debt,  nor  afford  any  greater  protection  than  if  it  had  been  made 
to  any  other  person  not  authorized  to  receive  it  as  against  the  assignee. 
{Stevens  v.  Mechanics^  Savings  Bank,  101  Mass.  109.) 

When  the  debtor  of  a  bankrupt,  in  good  faith  and  without  knowledge  or 
notice  of  the  proceedings  in  bankruptcy,  pays  him  a  debt  after  the  com- 
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mencement  of  such  proceediDgs,  he  can  be  compelled  to  pay  it  over  again  to 
the  assignee.  (Mays  v.  Manufacturers^  National  Bank^  4  B.  R.  446  ;  s.  c.  4  B. 
R  660;  8.  0.  64  Penn.  74.) 

The  burden  of  proving  that  the  property  did  belong  to  the  bankrupt  prior 
to  the  filing  of  the  petition  rests  upon  the  assignee.  (Mays  v.  Manufacturers^ 
National  Bank,  4  B.  R.  446;  s.  c.  4  B.  R.  660;  s.  c.  64  Penn.  74.) 

A  purchaser  of  negotiable  paper,  who  is  domiciled  in  the  district  where 
the  proceedings  in  bankruptcy  are  pending,  is  concluded  by  the  notice  given 
to  him  by  the  records  of  the  bankrupt  court,  and  can  not  claim  to  be  an  inno- 
cent purchaser.    {In  re  J.  J.  Lake,  7  B.  R.  542 ;  s.  c.  3  Biss.  204.) 

If  the  sheriff,  after  the  commencement  of  proceedings  in  bankruptcy, 
levies  an  execution  upon  and  sells  the  bankrupt's  property,  he  is  liable  to 
the  assignee,  although  he  pays  the  proceeds  of  the  sale  to  the  execution 
creditor  before  he  receives  actual  notice  of  the  bankruptcy.  This  principle 
does  not  involve  any  conflict  between  the  State  courts  and  the  Federal  courts. 
If  the  property  is  no  longer  liable  to  levy  for  the  satisfaction  of  the  -judgment, 
it  is  no  matter  of  conflict  between  the  one  court  and  the  other,  which  of  them 
is  called  upon  to  recognize  or  administer  the  law.  (Miller  v.  O'Brien^  9  B.  R. 
26 ;  s.  c.  9  Blatch.  270.) 

Payments  made  after  the  filing  of  the  petition  in  bankruptcy,  malafide^  or 
with  a  view  of  defeating  the  bankrupt  act  in  any  of  its  essential  requirements, 
are  void,  and  the  person  by  whom  such  payment  is  made  can  be  held  to  an- 
swer to  the  original  demand  to  the  assignee.  {Babbitt  v.  Burgess^  7  B.  R. 
561 ;  B.  c.  2  Dillon,  169;  Turner  v.  Shenhneyer,  1  W.  N.  266.) 

If  the  bankrupt  passes  a  note  to  another  before  the  commencement  of  the 
proceedings  in  bankruptcy,  with  the  intent  thereby  to  transfer  the  property, 
but  omits  to  indorse  it,  he  may  indorse  it  after  that  time.  {8moot  v.  Morehouse^ 
8  Ala.  870.) 

Where  the  right  to  use  an  alley  is  reserved  in  a  deed  so  long  as  the 
grantor  shall  continue  to  own  an  adjoining  piece  of  land,  the  right  is  not 
terminated  by  the  grantor's  bankruptcy,  if  the  proceedings  are  settled,  and 
the  property  reconveyed  to  him  by  the  assignee.  {Colie  v.  Jameson^  13  B.  R. 
1 ;  8.  c.  6  N.  Y.  Supr.  576;  s.  c.  11  N.  Y.  Supr.  284.) 

A.  party  who  borrowed  property  from  the  bankrupt,  after  the  commence- 
ment of  the  proceedings  in  bankraptcy,  can  not  defeat  an  action  to  recover 
the  same  by  proof  that  it  passed  to  the  assignee,  without  connecting  him^ 
self  with  the  assignee's  title.     {Lain  v.  Gaither,  72  N.  C.  234.) 

Acts  of  Third  Parties  to  the  Estate. 

A  creditor  can  nob,  by  a  bill  in  equity,  obtain  payment  out  of  property 
which  passed  to  the  assignee.     {McCabe  v.  Cooney^  2  Sandf.  Ch.  314.) 

If  a  creditor's  bill  is  filed  after  the  commencement  of  the  proceedings  in 
bankruptcy,  the  objection  that  the  property  belongs  to  the  assignee  must  be 

taken  by  the  assignee,  and  not  by  the  debtor.     {Smith  v. ,  4  Edw.  Ch. 

653.) 

A  judgment  creditor  can  not  file  a  bill  in  equity,  alleging  that  an  execution 
has  been  issued  on  the  judgment  and  returned  unsatished,  and  seek  to  have 
property  alleged  to  have  belonged  to  the  bankrupt  prior  to  the  commence- 
ment of  the  proceedings  in  bankruptcy  applied  to  the  payment  of  his  judg- 
ment in  preference  to  the  claims  of  the  other  creditors.  {Uaxtun  v.  Corse^  4 
Edw.  Ch.  585;  a.  c.  2  Barb.  Ch.  606;  Kane  v.  Pilcher,  7  B.  Mod.  651.) 

A  party  who  holds  funds  or  property  belonging  to  the  bankrupt  may,  in 
an  action  brought  by  a  creditor  to  subject  the  same  to  the  payment  of  his 
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debt,  plead  that  the  a88i,<>nee  alone  has  the  right  to  claim  the  same.     (Dot id 
r,  Ferrandy  2  La.  An.  596.) 

A  plea  by  a  third  party  to  show  that  the  property  vested  in  the  assijrnee, 
must  show  that  the  district  court  had  jurisdiction  to  entertain  the  petition, 
and  that  the  requirements  of  the  act  were  complied  with.  (^Seaman  t. 
SUmgfUon,  3  Barb.  Ch.  344.) 

Where  a  petition  for  a  partition  merely  alleges  that  the  petitioDer  claims 
title  under  an  attachment,  a  plea  of  the  bankniptcy  of  the  defendant  prior  to 
the  issuing  of  the  attachment,  without  averring  that  the  attachment  wss 
issued  against  him,  is  insufficient.     {Onion  v.  Clark,  18  Yt.  863.) 

What  Property  Tests  in  the  Assignee. 

(b)  The  expression,  ^*  estate  of  a  bankrupt/^  means  such  property  aod 
rights  of  property  of  the  bankrupt  as  the  bankrupt  act  vests  in  the  assignee. 
The  assignee  can  not  take  anything  more  than  the  bankrupt  himself  h^  in 
any  case,  except  the  case  of  a  fraudulent  conveyance  by  the  bankrupt  (/a 
re  Hambright,  2  B.  R.  408;  s.  c.  2  L.  T.  B.  61 ;  s.  c.  1  C.  L.  N.  201.) 

The  words,  ^^all  the  estate  real  and  personal,  *'  are  broad  enough  to  cover 
every  description  of  vested  right  and  interest  attached  to  and  growing  out  of 
property.  Under  such  words,  the  whole  property  of  a  testator  would  pass 
to  his  devisee.    {Comegys  v.  Vas9e,  1  Pet.  193;  s.  c.  4  Wash.  570.) 

The  language  of  the  statute  is  sufficiently  comprehensive  to  embrace  the 
most  minute  and  temporary  interest  in  property.    {French  v.  Carr,  7  III.  664.) 

Every  definition  of  property  ignores  the  idea  of  value  in  the  thinf^  owned. 
If  there  is  an  exclusive  right  to  a  thing,  the  l:iw  immediately  presumes  it  to 
have  at  least  a  nominal  value  to  the  owner.     {Kinzie  v.  Winston^  4  B.  R  21.) 

The  assignment  vests  the  property  in  the  assignee,  although  it  was  not 
placed  on  the  bankrupt's  schedules.  {UoJbrook  v.  Coney,  25  III.  543 ;  Burton 
V.  Loekert,  9  Ark.  411 ;  Jewett  v.  Preston,  27  Me.  400.) 

A  certificate  of  title  to  a  burying  vault,  granted  by  a  corporation  whose 
charter  limits  its  use  to  the  interment  of  the  dead,  and  declares  that  it  shall 
not  be  reached  by  private  creditors  nor  for  public  dues,  is  no  more  than  a 
license  to  the  bankrupt  to  hold  personally  the  privilege  of  sepulchre  for  bis 
friends,  and  does  not  pass  to  the  assignee.  The  interest  is  no  more  than  the 
charter  generates  or  declares,  and  the  charter  denotes  a  purpose  to  separate 
this  acquisition  from  the  estate  or  property  of  the  holder.  {In  re  Abner  8. 
Ely,  1  N.  Y.  Leg.  Obs.  131.) 

The  title  to  real  estate  situated  in  a  foreign  country  does  not  vest  in  the  ta- 
signee,  for  a  statutory  conveyance  can  have  no  extraterritorial  effect  upon  real 
estate.    {Oakey  v.  Bennett,  11  How.  33;  Barnett  v.  Fool,  23  Tex.  517.) 

Where  the  services  have  been  rendered  by  the  bankrupt,  the  right  to  the 
compensation  passes  to  the  assignee,  although  it  depends  on  a  contingency. 
{Burtofi  V.  Lockert,  9  Ark.  411.) 

The  right  to  redeem  property  sold  under  an  execution  passes  to  the  as- 
signee, and  can  not  be  exercised  by  any  judgment  creditor  after  the  com- 
mencement of  the  proceedings  in  btmkruptcy.  {PUlote  v.  Lingtree,  5  Humph. 
889.) 

If  the  rights  of  the  debtor  and  of  a  creditor  to  redeem  property  soW 
tinder  an  execution  are  distinct  and  independent,  the  right  of  the  creditor  i^ 
not  defeated  by  the  bankruptcy  of  the  debtor,  but  is  a  right  or  incident  at-, 
taclied  to  the  judgment,  and  may  be  deemed  a  part  of  its  lien.    {TriiniM^' 
WUUcifMO.i,  49  Ala.  625.) 


§  5044.]  NOTES  OP  DECISIONS,  485 

A  claim  for  improvements  made  on  the  public  lands  of  the  United  States 
passes  to  the  assignee.    {French  v.  Carr^  7  111.  664.) 

A  franchise  consisting  of  a  right  to  take  tolls  for  crossing  at  a  bridge  is 
property  that  passes  to  the  assignee.     {Stewart  y.  Hargrove^  23  Ala.  429.) 

A  receiver  appointed  ander  a  creditor's  bill  in  a  State  court,  can  not  enter 
another  political  jurisdiction  and  claim  a  fund  allowed  on  a  claim  a<]^ainst  a 
foreign  goyerament  in  preference  to  an  assignee  appointed  in  proceedings  in* 
stitated  after  the  filing  of  the  bill.     {Booth  v.  Clark,  17  How.  322.) 

If  a  party  in  pursuance  of  a  decree  delivers  property  of  a  bankrupt  to  9k 
receiver  before  any  notice  or  demand  by  an  assignee,  the  surrender  is  a  com- 
plete defense  to  any  future  action  by  the  assignee.  {Long  v.  Converse^  1  Otto, 
105.) 

As  soon  as  a  will  of  real  or  personal  estate  is  admitted  to  probate,  the  title 
of  the  legatee  or  devisee  takes  effect  by  relation  from  the  death  of  the  testa- 
tor. If  the  devisee  or  legatee  is  declared  a  bankrupt  in  proceedings  com- 
menced after  such  death  and  before  the  probate  of  the  will,  the  legacy  or 
.devise  will  pass  to  his  assignee  if  he  has  never  renounced  or  disclaimed  the 
legacy  or  devise.  After  the  commencement  of  the  proceedings  in  bankruptcy 
he  has  no  right  to  disclaim  or  renounce  it.  {In  re  Henry  W.  Fuller,  2  Story, 
327.) 

If  the  bankrupt  was  entitled  to  a  distributive  share  in  the  estate  of  a 
deceased  peraon,  and  was  also  indebted  to  that  estate,  the  assignee  can  only 
claim  the  balance  that  remains  after  deducting  the  debt  from  suuh  distribu- 
tive share.    {In  re  Newhall,  2  Story,  860.) 

A  devise  of  property  to  cease  on  the  bankruptcy  of  the  devisee  is  good 
and  the  limitation  valid.     {Nichols  v.  Eaton,  13  B.  R.  421 ;  s.  c.  1  Otto,  716.) 

If  a  will  confers  an  absolute  discretion  on  a  trustee  which  he  is  under  no 
obligation  to  exercise  in  favor  of  the  bankrupt,  it  does  not  grant  such  an 
interest  to  the  latter  as  his  assignee  can  assert.  {Nichols  v.  Eaton,  13  B.  R, 
421 ;  B.  c.  1  Otto,  716  ) 

A  devise  of  property  to  a  trustee,  to  pay  the  income  thereof  to  a  third 
person  free  from  liability  for  his  debts,  is  not  such  an  interest  as  will  pass  to 
the  latter's  assignee.     {Nichols  v.  Mtton,  13  B.  R.  421 ;  s.  c.  1  Otto,  716.) 

Where  a  will  devises  property  to  trustees  to  hold  until  the  devisee  reaches 
a  certain  age.  the  estate  passes  to  the  assignee  of  the  devisee,  although  the 
devisee  bad  not  attained  that  a^e  at  the  time  of  the  commencement  of  pro-* 
ceedings  in  bankruptcy.     {SanJford  v.  LaeMand,  2  Dillon,  6.) 

If  an  estate  is  devised  to  A.,  subject  to  the  payment  of  a  certain  sum  to  B. 
in  trust  for  C,  A.  is  not  a  trustee  for  C.  By  the  terms  of  the  devise,  B.  is 
the  person  in  whom  the  trust  is  reposed,  and  is  the  direct  trus-ee,  made  so 
by  the  act  and  choice  of  the  devisor.  If  A.  becomes  a  trustee,  he  will  only 
be  an  implied  trustee.  The  statute  of  limitations  will  run  in  favor  of  a  party 
who  enters  into  possession  of  property  in  his  own  right  and  holds  for  his 
own  benefit,  but  w^hose  title  is  subsequently,  by  matter  of  evidence  or  con- 
struction of  law,  turned  into  that  of  a  trustee.  {In  re  A.  G.  0*Neale,  6  B.  R. 
425.) 

A  claim  to  indemnity  for  an  illegal  capture  of  a  vessel  by  a  foreign  gov- 
ernment passes  by  abandonment  to  the  insurer,  and  upon  his  bankruptcy  vesta 
in  his  assignee.     {Comegys  v.  Vasse^  1  Pet.  193;  s.  c.  4  Wash.  570.) 

If  the  surety,  upon  a  note  given  to  a  guardian,  marries  the  ward,  his  as- 
signee can  not  maintain  an  action  against  the  maker  before  a  settlement  and 
a^ustment  of  the  guardian's  account.    {Chilton  v.  Cdbiness,  14  Ala.  447.) 

Property  which4ias  been  transferred  by  a  deed  contrary  to  law  will  pass 
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to  a  trustee  appointed  under  a  deed  of  trust  subsequently  executed,  and  when 
such  deed  was  made  more  than  six  months  prior  to  the  commencement  of 
proceedings  in  bankruptcy,  and  is  not  assailed  as  fraudulent,  no  claim  to  the 
property  ¥e8ts  in  the  assignee.  {Stewart  y.  National  Union  Bank  et  al.  2  Abb. 
C.  C.  424.) 

When.an  execution  attachment  is  laid  in  the  hands  of  a  tenant  for  a  term 
of  years  under  rent  reiser ved,  payable  quarterly,  and  the  owner  of  the  reversion 
is  adjudged  a  bankrupt,  after  the  laying  of  the  attachment  but  before  the  rent 
becomes  due,  the  att.-ichment  will  not  bind  the  rent.  The  rent  which  had  not 
fallen  due  was  an  incident  of  the  reversion,  followed  it,  and  passed  with  it  to 
the  assignee.  There  was,  therefore,  no  debt  of  the  bankrupt  for  the  attach- 
ment to  operate  upon.  When  the  rent  became  due  it  belonged  to  the  as- 
signee. A  levy  upon  the  reversion  would  have  fastened  upon  the  rent  as  its 
incident.     {Evans  v.  Hamrick  et  al.  61  Penn.  19.) 

The  growing  crop  passes  to  the  assignee,  and  should  be  placed  upon  the 
schedules  as  personal  property.     {In  re  ISchumpert,  8  B.  R.  415.) 

A  franchise  to  construct  a  turnpike  road  and  collect  the  tolls  thereon  is 
a  personal  trust,  not  assignable  without  the  consent  of  the  granting  power, 
and  does  not  pass  to  the  assignee  J^y  virtue  of  the  assignment.  The  assignee 
can  take  nothing  which  the  bankrupt  could  not  voluntarily  assign.  {People  t. 
Duncan^  41  Cal.  607.) 

Where  an  instrument  executed  at  the  same  time  with  an  absolute  deed, 
declares  that  the  grantee  holds  two-thirds  of  the  estate  for  others,  the  assignee, 
of  the  grantee  is  only  entitled  to  one-third.  {Ford  v.  Belmont^  7  Robt.  97, 
508;  B.  c.  85  N.  Y.  Sup.  135.) 

A  purchaser  of  firm  property  at  a  sale  under  an  execution  against  an  in- 
dividual partner,  obtains  only  the  interest  of  such  partner  in  the  surplus  that 
mav  remain  after  the  firm  debts  are  paid.  (O^mv.  McBride^  11  Pac.  L.  R. 
106.) 

The  fact  that  the  purchaser  obtains  the  interest  of  both  partners  on 
separate  executions,  does  not  enlarge  the  interest  acquired  on  tne  separate 
interest  against  either.     {Osborne,  McBride^  11  Pac.  L.  R  105.) 

On  an  individual  petition,  property  in  the  possession  of  the  bankrupt  at 
the  time  of  the  commencement  of  proceedings  in  bankruptcy,  which  belongs 
to  a  firm  of  which  be  has  been  a  member,  passes  to  the  assignee,  who  will 
hold  as  tenant  in  common  with  the  solvent  partner.  {In  re  Beal,  2  B.  R.  687 ; 
8.  c.  Lowell,  328;  s.  c.  2  L.  T.  B.  95.) 

A  legal  possibility  is  an  estate  founded  on  a  contingency.  The  fee  simple 
title  to  a  street,  with  the  right  to  accretions  thereto,  is  not  in  the  eye  of  the 
law  a  possibility,  for  the  estate  is  not  founded  on  a  contingency.  {Kinne  ▼. 
Winston,  4  B.  R.  21 ;  s.  c.  66  III.  56 ;  Banks  v.  Ogden,  2  Wall.  58.) 

The  bankrupt  is  personally  released  by  a  discharge,  but  the  property  and 
rights  of  property  vested  in  the  assignee  are  subject  to  the  creditors,  and  are 
held  in  trust  for  them  in  whatsoever  hands  these  may  be  found.  {Clark  y. 
Clark,  17  How.  815.) 

The  statute  does  not  create  any  estate  of  inheritance  in  the  assignee  him- 
self, although  he  may  by  his  official  action  convey  lands.  Whatever  rights 
vest  in  him  are  official,  and  not  personal,  and  are  not  heritable  or  corporate. 
{Steetens  v.  Earles,  25  Mich.  40.) 

Assignees  in  bankruptcy  do  not,  like  heirs  and  executors,  take  the  whole 
legal  title  in  the  bankrupt's  property.  They  take  such  estate  only  as  the 
bankrupt  had  a  beneficial,  as  well  as  legal,  interest  in,  and  which  b  to  be  ap- 
plied for  the  payment  of  his  debts.     {Rhoales  v.  Blackiston,  106  Mass.  834; 


§  5044.]  NOTES  OF  DECISIONS.  487 

JBlin  V.  Pierce,  20  Vt.  25  ;  Ontario  BanJc  y,  Mumford^  2  Barb.  Ch.  606 ;  Hynwn 
V.  Burton,  6  Ark.  492.) 

Rights  Under  Contracts. 

In  general,  the  assignee  does  not  stand  in  a  better  predicament  than  the 
bankrupt  himself,  and  can  claim  only  what  the  latter  might  claim.  (  Winsor 
V.  Kendall,  3  Story,  507;  FUke  v.  Hunt,  2  Story,  582.) 

A  transfer  of  an  attorney's  receipt  entitles  the  party  in  equity  to  the  pro- 
ceeds of  the  judgment,  and  the  title  to  the  judgment  does  not  pass  to  the  as- 
-signee.     {Anderwn  v.  Miller,  15  Mas.  586.) 

The  interest  and  rights  of  the  bankrupt  under  contracts  are  transferred  to 
the  assignee.  Whatever  the  rights  are,  the  assignee  can  claim  and  enforce. 
It  is  not  the  purpose  of  the  bankrupt  law  to  interfere  with  or  avoid  contracts 
made  by  the  bankrupt  with  other  parties,  or  to  prevent  their  execution. 
(FoBter  v.  Hockley  &  Sons,  2  B.  R.  406;  s,  c.  2  L.  T.  B.  8;  s.  c.  1  C.  L.  N. 
187.) 

If  goods  are  actually  delivered  to  the  vendee,  the  vendor  has  not,  inde- 
pendent of  any  special  agreement,  any  lien  entitling  him  to  claim  or  hold  the 
goods  as  against  the  assignee  of  the  vendee.  If  there  is  a  special  agreement, 
he  must  abide  by  the  actual  agreement  made.  If  the  instrument  is  not 
effectual  by  reason  of  the  failure  of  the  vendor  to  do  what  is  by  law  neces- 
sary for  his  protection,  he  can  not  fall  back  upon  any  supposed  or  possible 
agreement  qualifying  the  delivery,  and  securing  a  lien  for  the  price.  {In  re 
Simeon  Leland  et  al.  10  Blatch.  503.) 

An  agreement  that  the  title  to  property  sold  to  the  bankrupt  should  not 
vest  in  him  until  all  the  purchase  money  had  been  paid,  biuds  the  assignee, 
even  if  the  bankrupt  has  paid  all  but  a  small  portion  of  the  purchase  money. 
The  ownership  remains  in  the  vendor  uptil  the  final  p  lyment.  Creditors  can 
not  enforce  their  claims  without  paying  to  the  vendor  the  remaining  portitm. 
{In  re  J.  H.  Lyon,  7  B.  R.  182;  b.  c.  4  C.  L.  N.  421.) 

The  condition  that  the  title  shall  not  vest  in  the  vendee  until  all  the  pur- 
chase monev  is  paid,  is  not  waived  by  taking  indorsed  notes  from  the  vendee. 
(In  re  J.  H.^Lyon,  7  B.  R.  182;  s.  c.  4  C.  L.  N.  421.) 

Where  the  sale  is  absolute,  the  vendor  can  not  claim  the  property  from  the 
assignee.     (Woodsy,  Oahman,  116  Mass.  599.) 

A  contract  to  deliver  and  set  up  scales  and  receive  a  note  and  security  on 
the  scales  for  the  price,  is  entire,  and  no  note  or  security  can  be  demanded 
until  the  scales  have  been  all  delivered  and  set  up,  and,  until  so  delivered  and 
set  up,  and  the  note  and  security  given,  the  property  in  the  scales  docs  not 
pass  to  the  vendee,  unless  there  is  a  waiver  of  the  conditions.  The  assignee 
of  the  vendee  can  claim  no  greater  rights  in  the  scales  than  the  vendee  had. 
{In  re  Pusey,  6  B.  R.  40.) 

The  delivery  of  the  goods  to  the  marshal  who  is  in  possession  of  the  store 
of  the  vendee  under  a  warrant  does  not  terminate  the  right  of  stoppage  in 
transitu.     (Sutro  v.  Hoile,  2  Neb.  186.) 

If  the  delivery  of  a  note  in  payment  for  the  goods  is  a  condition  of  the 
sale,  a  delivery  to  the  marshal  who  is  in  the  possession  of  the  vendee's  store 
under  a  warrant,  is  not  a  waiver  of  the  condition,  and  the  veador  is  entitled 
to  the  goods.     {Sutro  v.  Hoile,  2  Neb.  186.) 

If  the  debtor  at  the  time  of  the  purchase  did  not  believe  or  expect  that 
the  goods  would  ever  be  paid  for,  the  vendor  may  reclaim  them  on  the  ground 
•of  fraud,  and  has  a  better  title  than  the  asiignee.     {Donaldson  v.  FaruoeU,  5 
Biss.  451.) 
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In  order  to  render  a  sale  void  as  against  the  assignee,  the  vendor  mast 
show  a  fraud  which  enters  into  and  forms  a  part  of  the  purchase.    If   the 

Curchase  was  made  without  fraud  and  in  good  faith,  the  mere  fact  that  the 
ankrupt  had  concealed  a  crime  committed  by  him,  the  exposure  of  wliich 
would  render  him  insolvent,  does  not  make  a  purchase  voidable.  {Comins  v. 
Coe,  117  Mass.  45.) 

If  a  warehouse  receipt  is  sent  by  mail  to  a  creditor  who  has  not  previonaly 
agreed  to  accept  grain  m  payment  of  his  debt,  and  is  received  by  him  after 
the  commencement  of  the  proceedings  in  bankruptcy,  th-  assignee  is  entitled 
to  recover  the  grain,  although  the  receipt  was  mailed  before  the  commence- 
ment of  the  proceedings.  (Brooke  v.  ScogginSy  11  B.  R.  258;  b.  c.  9  Pac.  L- 
R  12.) 

Where  the  vendor  reserves  the  right  to  take  possession  of  the  chattels  in 
case  of  the  non-payment  of  the  purchase  money,  and  does  take  possession 
before  the  commencement  of  the  proceedings  in  bankruptcy,  his  title  is  valid, 
although  the  right  was  reserved  in  a  mortgage  which  was  not  recorded. 
(Field  V.  Baker,  11  B.  R.  415 ;  s.  c.  12  Blatch.  488.) 

If  the  goods  are  detained  in  the  course  of  transportation  and  deposited  in 
a  warehouse,  the  giving  of  a  conditional  authority  to  the  warehouseman  to 
Fell  is  not  such  an  assumption  of  possession  as  to  terminate  the  right  of  stop- 
page in  transitu.    (In  re  Norman  B.  Foot,  11  B.  R.  153;  s.  o.  11  Blatch.  530.) 

The  acceptance  of  a  delivery  order  by  a  warehouseman  where  the  goods 
are  in  a  bonded  warehouse  and  the  duties  thereon  are  unpaid,  is  not  a  suffi- 
cient acceptance  of  the  goods  within  the  statute  of  frauds,  and  the  vendor,  if 
the  price  remains  unpaid,  has  a  better  title  than  the  assignee  of  the  vendee. 
(In  re  George  Clifford,  2  Saw.  428.) 

If  the  vendor  has  complied  with  his  part  of  the  contract,  the  assignee  of 
the  vendee,  can  not  recover  the  partial  payments  made  by  the  vendee  where 
the  vendor  has  sold  the  property  to  ajiother  in  consequence  of  the  vendee's 
default.    (Kane  v.  Jenhinson,  10  B.  R.  816.) 

If  the  vendor  has  been  in  no  manner  in  fault,  he  may,  in  an  action  by 
the  assignee  to  recover  partial  payments  made  by  the  vendee,  recoup  the 
damages  which  he  may  have  suffered  in  consequence  of  the  non-performance 
on  the  part  of  the  purchaser.     (Kane  v.  Jenkinaon,  10  B.  R.  816.) 

Where  the  depositor  of  grain  in  a  grain  elevator  knows  that  by  the  cus- 
tom of  the  trade  it  will  be  mingled  with  other  grain  and  its  id  entity  lost,  the 
bulk  in  the  elevator  being  subject  to  constant  fluctuations,  and  that  he  has 
only  the  right  to  call  for  an  equal  amount  of  grain  or  the  value  thereof,  the 
transaction  constitutes  a  sale  and  not  a  bailment,  and  he  can  not  claim  the 
grain  in  the  elevator  at  the  time  when  the  warehouseman  becomes  bankrupt. 
(Rahilly  v.  WUnon,  3  Dillon,  420 ;  s.  c.  5  C.  L.  N.  217.) 

If  a  miller  converts  grain  deposited  with  him  to  his  own  use,  the  depositor 
has  no  interest  in  other  grain  owned  by  the  miller.  His  only  interest  is  that 
of  a  general  creditor  of  the  estate.    (Adams  v.  Myers,  1  Saw.  306.) 

A  party  can  not  recover  specific  property  from  the  assignee,  unless  it  pos- 
sesses indicia,  or  earmarks  by  which  it  may  be  distinguished  from  all  others 
of  the  same  description.     (  Wood  M,  &  B.  Co.  v.  Brooke,  0  B.  R.  395.) 

An  agreement  concerning  the  sale  of  specific  and  ascertained  chattels  is 
prima  facie  a  bargain  and  sale,  and  transfers  the  property  therein  to  the 
purchaser  in  consideration  of  his  becoming  bound  to  pay  the  price  therefor, 
and  the  vendor  can  not  reclaim  the  property,  unless  he  proves  that  there  was 
an  agreement  that  the  title  should  not  pass  until  payment  should  be  made 
therefor.     (Wood  if.  <fc  B.  Co.  v.  Brooke,  9  B.  R.  395.) 

A  bond  under  seal,  with  coupons  attached,  is  a  negotiable  instrument  if  it 
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is  msde  payable  to  bearer,  and  a  purchaser  in  good  faith  for  a  yaluable  con- 
sideration obtains  a  good  title  against  the  a^ignee.  {In  re  Simeon  Leland  et 
al,  6  Ben.  175.) 

If  parties  by  their  bond,  given  on  the  dissolution  of  a  firm,  covenant  to 
indemnify  the  retiring  partner,  and  to  pay  the  firm  debts,  the  right  of  action 
^ill  vest  in  his  assignee,  although  he  receives  a  discharge,  for  the  covenant  is 
to  pay  as  well  as  indemnify.     (Hood  v.  Spencer ^  4  McLean,  168.) 

If  an  attorney  and  a  debtor  agree  that  an  ftssignment  shall  be  made  of 
dividends  to  be  received  from  an  estate  of  which  the  former  is  assignee,  to  be 
credited  upon  an  account  held  by  him  against  the  debtor  for  collection,  the 
assignee  of  the  debtor  may  recover  the  money,  if  be  is  declared  a  bankrupt 
before  the  assignment  of  the  dividends  is  made  or  the  dividends  credited 
upon  the  claim,  for  the  courts  can  not  enforce  scch  loose,  incomplete,  and  un- 
executed contracts.     {Foster  v.  Lovoell,  4  Mass.  408.) 

If  the  bankrupt  transferred  his  property  to  another  under  an  agreement 
that  the  latter  should  sell  it  and  apply  the  proceeds  to  pay  the  f or mer^s  debts, 
the  bankrupt  has  a  beneficial  interest  in  the  agreement,  which  passes  to  bis 
assignee,  and  the  assignee  may  bring  a  suit  on  the  agreement.  (Steene  v. 
AyUswortfi^  18  Conn.  244.) 

Where  the  right  to  a  conveyance  under  a  bond  has  been  forfeited  by  a 
failure  to  comply  with  its  terms,  the  right  which  the  bankrupt  may  acquire 
after  the  commencement  of  the  proceedings  in  bankruptcy  by  a  waiver  of  the 
forfeiture,  will  not  pass  to  the  assignee.  {KUtriclge  v.  McLaughlin^  83  Me. 
827.) 

Although  the  assignment  of  a  bond  is  made  and  signed  by  the  obligee, 
yet  if  it  is  never  accepted,  either  actively  or  constructively,  by  the  party  to 
whom  it  was  to  be  assigned  prior  to  the  commencement  of  the  proceedings 
in  bankruptcy,  the  bond  will  pass  to  the  assignee.  {Perley  v.  Dole^  88  Me. 
558.) 

If  a  party  buys  a  judgment  against  the  bankrupt,  and  purchases  land  at 
a  sale  under  an  execution  issued  thereon,  under  a  parol  agreement  that  out 
of  the  proceeds  he  shall  retain  a  debt  due  to  him  and  the  money  paid  to 
purchase  the  judgment,  and  pay  the  balance  to  the  bankrupt,  the  agreement 
is  without  consideration.     {Uyile  v.  Findlay,  8  Pac.  L.  U.  147.) 

Under  the  warrant,  the  marshal  has  the  right  to  take  possession  of  per- 
sonal property  leased  by  the  bankrupt.  If  the  lease  stipulates  that  the  lessor 
may  take  possession  of  the  property  whenever  he  deems  himself  unsafe  or 
tha  property  not  well  taken  care  of  the  lessor  must  show  that  fact  in  order 
to  entitle  himself  to  take  the  property.  (Hathaway  y.  Quinsy,  1  N.  Y.  Supr. 
886.) 

If  the  assignee  sells  the  equity  of  redemption  in  realty,  to  which  fixtures 
are  attached,  tor  a  sum  equal  to  the  value  of  the  fixtures,  he  must  be  consid- 
ered to  have  received  it  for  the  fixtures,  clear  of  the  mortgage.  The  owner 
of  fixtures  can,  in  writing,  and  for  a  valuable  consideration,  convey  severable 
chattel?  in  such  a  way  as  to  bind  himself  and  his  assignee  in  bankruptcy  at 
least,  and  if  he  has  done  so,  the  grantee  will  be  entitled  to  the  proceeds.  (In 
re  McKay  &  Aldus,  7  B.  R.  230;  s.  c.  Lowell,  561.) 

An  agreement  that  a  building  erected  upon  land  owned  by  the  bankrupt 
shall  be  considered  personal  property,  may  be  shown  by  inference  from  the 
8ul>sequent  recognition  of  rights  which  can  result  only  from  its  existence.  A 
purchaser  from  the  assignee,  with  notice  of  the  facts,  can  make  no  better  title 
than  the  assignee,  notwithstanding  the  representations  made  by  the  latter. 
(Mjrrie  v.  French^  106  Mass.  326.) 

The  bankrupt  having  been  directed  to  invest  a  certain  sum  of  money  in 
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stock  for  a  party,  purchased  the  stock  in  his  own  name,  and  hypothecated  it 
for  money  loaned  to  him.    Being  embarrassed,  he  deposited  securities  in  the 
hands  of  another,  to  be  used  for  the  purpose  of  purchasing  or  replacing  the 
stock,  and  these  securities  were  subsequently  sold,  but  the  stock  could  not  be 
repurchased.    The  securities,  whose  sale  resulted  in  the  proceeds  in  question, 
never  belonged  to  the  party,  and  were  not,  prior  to  the  time  when  the  rights 
•of  the  assignee  in  bankruptcy  intervened,  put  into  the  hands  of  the  party,  or 
any  agent  of  his,  or  of  any  person,  with  his  assent  or  privity,  nor  was  the 
placing  of  such  securities  in  the  hands  of  the  bailee  made  known  to  the 
party,  or  adopted  or  ratified  by  him  prior  to  the  transfer  of  the  title  to  them 
to  the  assignee  in  bankruptcy.      The  property  in  them  was  in  no  manner 
-changed,  nor  did  any  legal  or  equitable  lien,  or  interest,  or  trust,  or  charge 
jirise  in  respect  to  them  which  would  not  have  been  revocable  by  the  bank- 
lupt  himself;  at  least,  at  all  times  before  the  transaction  was  made  known  to 
the  party.    It  was  not  made  known  to  him,  or  to  any  agent  of  his,  until  some 
time  after  the  appointment  of  the  assignee  in  bankruptcy,  and  such  appoint- 
ment must  be  considered  a  revocation  of  anything  done  by  the  bankrupt,  if 
such  revocation  were  needed.    Moreover,  the  delivery  of  the  securities  having 
been  made  for  a  specified  purpose,  and  the  purpose  not  having  been  carriea 
^ut,  the  property  in  the  securities  remained  in  the  bankrupt,  and  passed  to 
his  assignee  free  and  clear  from  any  charge  in  favor  of  the  party.     {ZFngevritUr 
V.  Von  Sachs,  3  B.  R.  723 ;  s.  c.  4  Ben.  167 ;  s.  c.  1  L.  T.  B.  224;  s.  c.  3  L.  T. 
B.  195.) 

To  succeed  in  a  suit  for  the  recovery  of  property,  the  assignee  must  show 
title  in  himself.  When  the  bankrupt  has  formed  a  bank  with  other  associ- 
ates, but  is  himself  the  sole  owner,  the  assignee  is  not  entitled  to  its  assets  as 
against  a  receiver  appointed  under  a  State  law  relating  to  insolvent  banks. 
The  making,  recording,  and  filing  of  the  certificate  of  the  organization,  and 
the  acts  of  user  under  it,  must  be  held  to  be  sufficient  to  establish  the  exist- 
ence of  the  bank  as  a  corporation,  as  against  the  associates  and  third  persons. 
{Goodrich  v.  Remington^  0  Blatch.  515.) 

A  covenant  in  a  lease  that  fixtures  shall  not  be  removed  until  the  rent  is 
paid,  binds  the  assignee.  The  act  of  affixing  them  to  the  freehold  takes  them 
out  of  the  category  of  chattels,  and  is  notice  to  creditors  and  to  all  the  world 
ithat  the  right  of  removal  will  depend  on  the  contract  between  landlord  and 
tenant.  The  right  of  a  tenant  to  remove  trade  fixtures  may  well  enough  be 
called  rather  a  privilege  than  property,  and  it  is  one  that  he  may  lawfully 
waive  or  modify  by  the  terms  of  the  lease,  without  the  form  of  either  a 
I)ledge  or  a  mortgage.     (In  re  J.  H.  Morrow,  2  B.  R.  665 ;  s.  c.  Lowtll,  386.) 

An  agreement  that  chattels  on  the  premises  shall  be  at  the  dispodal  of  the 
lessor  as  security  for  rent,  is  not  valid  against  creditors  of  the  lessee  before 
«ntry,  where  distress  for  rent  is  not  allowed.  The  bankrupt  law  does  not 
undertake  to  enforce  a  mere  covenant  of  this  kind,  which  by  the  law  of  the 
place  creates  no  valid  lien.  (/«  re  J.  H.  Morrow,  2  B.  R.  665 ;  s.  c.  Lowell, 
386.) 

If  the  bankrupt,  by  the  terms  of  the  lease,  merely  has  the  right  to  possess 
and  enjoy  the  use  of  the  property,  without  any  power  to  convey  it  to  a  third 
person  unless  the  lessor  consents,  the  estate  will  not  pass  to  the  assignee. 
{In  re  Michael  O'Dowd,  8  B.  R.  451.) 

Property  owned  by  the  bankrupt,  and  used  in  carrying  on  business  in  the 
name  of  another,  will  pass  to  the  assignee,  free  from  all  claims  to  priority  for 
debts  contracted  in  such  business.  There  can  not  be  any  fair  suggestion  of 
considerations  of  supposed  hardship  to  such  third  person.  If  he  choose  to 
suffer  himself  to  be  involved  in  debts  incurred  in  carrying  on  the  bankrupt's 
business  in  order  to  cover  it  against  former  creditors,  those  former  creditors 
ought  not,  for  this  reason,  to  be  postponed  in  the  distribution  of  such  prop- 
erty to  other  creditors,  whose  debts  may  have  been  afterward  contracted  in 
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his  name.  Nor,  in  case  of  his  death,  are  there  any  equities  in  favor  of  the 
creditors  of  bis  estate,  against  the  interests  of  the  general  body  of  the  bank- 
rupt's creditors.     {In  re  Long,  3  B.  R.  quarto,  66.) 

The  assignee  of  a  bankrupt  corporation  may  sue  stockholders  to  recover 
unpaid  subscriptions  sufficient  to  meet  all  the  debts  and  liabilities  of  the  cor- 
poration.    {Payson  v.  StoeveVy  2  Dillon,  427.) 

The  estate  of  the  bankrupt  is  not  liable  for  the  tortious  acts  of  the  assignee. 
(Adams  v.  Meyers^  1  Saw.  806.) 

At  common  law  the  termination  of  all  interest  of  the  insured  in  the  prop- 
erty defeat3the  policy.  The  transfer  to  the  assignee  in  bankruptcy  terminates 
all  interest  of  the  bankrupt  in  the  property  insured.  A  transfer  to  an  assignee 
in  bankruptcy  is  within  the  terms  of  a  provision  of  the  policy  which  declares 
that  the  policy  shall  be  void  in  case  of  any  change  or  transfer  of  the  title  to 
the  property  insured.  The  fact  that  the  bankruptcy  is  involuntary,  or  that 
the  transfer  is  made  by  operation  of  law,  is  immaterial.  (StarkweatJier  v. 
Cleveland  Ins,  Co.  4  B.  R.  341 :  s.  c.  2  Abb.  C.  C.  67 ;  Perry  v.  Lorillard  Ins. 
Co.  14  B.  R.  389;  s.  c.  6  Lans.  201 ;  s.  c.  61  N.  Y.  214.) 

The  assignee  of  a  bankrupt  insurance  company  may  recover  upon  a  note 
given  lor  the  payment  of  tlie  annual  premium  upon  a  policy  issued  by  the 
company  to  the  maker.     {Carey  v.  Nagel  et  aL  2  Abb.  C.  C.  156;  s.  c.  2  Biss. 

244.) 

An  insured  who  has  given  a  note  for  the  premium  can  not  surrender  the 
policy  and  have  the  note  delivered  to  him  upon  paying  the  amount  due  for 
the  time  that  the  policy  has  run,  for  there  is  no  implied  contract  that  he  shall 
have  the  right  to  surrender  the  policy  and  receive  back  a  portion  of  the  pre- 
mium as  unearned.     {In  re  Western  Ins.  Co.  6  Ben.  159.) 

A  party  who  gave  his  check  to  the  bankrupt  on  account  of  a  debt  due  to 
him,  is  not  liable  to  an  action  by  the  assignee  for  the  original  debt  without 
a  surrender  of  the  check,  although  he  stopped  the  payment  thereof,  and  it 
has  been  outstanding  for  a  long  time.  {Woodin  v.  Frazee^  88  N.  Y.  Sup. 
190.) 

Where  a  party  advances  money  to  a  corporation  upon  an  agreement  that 
he  shall  collect  certain  calls  on  its  stockholders  and  apply  them  to  the 
debt,  and  in  pursuance  of  this  agreement  receives  a  list  of  the  stockholders, 
and  the  amount  due  from  each,  this  is  an  equitable  assignment  of  the  calls 
that  is  not  defeated  by  the  subsequent  bankruptcy  of  the  corporation. 
(Fanners'  S  Drovers*  Saoings  Bank  v.  Publishing  Co,  8  Dillon,  287.) 

If  a  note  is  discounted  by  a  bank,  and  the  proceeds  credited  to  the  account 
of  the  depositor,  which  is  then  overdrawn,  ne  will  not,  upon  subsequently 
making  his  account  good  by  other  deposits,  be  entitled  to  demand  the  drafts 
received  for  the  note  from  the  bank  or  its  assignee,  although  the  note  was 
also  taken  for  collection.  {In  re  Bank  of  Madison,  9  B.R.  184 ;  s.  c.  5  Biss.  515.) 

A  party  dealing  with  an  insolvent  bank  in  the  ordinary  way  must  make 
out  a  very  clear  case  before  a  court  will  sustain  a  preference  in  his  favor  over 
other  creditors.     {In  re  Bank  of  Madison,  9  B.  R.  184  ;  s.  c.  5  Biss.  515.) 

A  banker,  in  receiving  a  note  for  collection  from  one  of  his  customers, 
does  not  act  as  an  agent,  but  is  presumed  to  undertake  the  collection  for  the 
profit  that  may  result  from  the  deposit  and  use  of  the  money.  When  he  col- 
lects money  for  his  customer,  it  is  regarded  as  deposited,  and  in  the  light  of 
any  other  deposit,  not  as  the  money  of  the  customer,  nor  is  the  customer  enti- 
tled to  it,  but  only  to  its  equivalent  as  any  other  deposit.  If  the  collection  is 
remitted  by  a  draft,  the  customer  is  not  entitled  to  demand  the  draft  from  the 
banker  or  his  assignee.  {In  re  Bank  of  Madison,  9  B.  R.  1 84 ;  s.  c.  5  Biss. 
515.) 
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A  draft  drawn  for  a  part  of  a  fund  in  bank  is  not  an  equitable  assign* 
meot  of  the  money,  and  does  not  entille  the  holder  to  a  priority  of  payment^ 
out  of  such  money  in  the  hands  of  the  assignee.  {Bank  of  Commerce  r. 
Rumll,  2  Dillon.  216;  Rtiidolph  v.  Canby,  11  B.  R  296;  BUley  v.  Harmon, 
I  Cranch  C.  C.  201;   Walker  v.  Seigel^  12  B.  R  894;  s.  c.  2  Cent.  L.  J.  508.> 

If  a  party  draws  a  check  for  a  sum  in  bank,  which  is  presented  after  h& 
has  made  an  assignment  to  a  trustee  for  the  benefit  of  creditors,  the  assignee, 
if  the  trustee  subsequently  transfers  all  his  rights  nnder  the  assignment  ta 
him.  may  recover  the  sum  from  the  bank,  although  the  latter  holds  a  note 
not  due  at  the  time  of  the  assignment  or  the  commencement  of  the  pro- 
ceedings in  bankruptcy.  {Mrst  National  Bank  of  Mount  Joy  v.  Wilson^  72 
Penn.  13.) 

If  the  bankrupt  has  his  note  discounted  and  leaves  the  proceeds  on 
deposit,  the  holder  in  good  faith  and  for  value  of  a  check,  which  was  pre- 
sented for  payment  before  the  maturity  of  the  note  and  before  the  commence- 
ment of  the  proceedings  in  bankruptcy,  is  entitled  to  be  paid  out  of  the 
proceeds.  {Fourth  National  Bcinh  v.  City  National  Bankj  10  B.  R  44 ;  s.  c. 
68  III.  398;  s.  o.  1  A.  L.  T.  [N.  S.]  386.) 

If  an  agent  procures  the  discountmg  of  a  draft  upon  the  bankrupt,  at  a 
time  when  the  latter  has  determined  to  stop  payment,  and  the  package  of 
notes  delivered  to  the  agent  on  such  draft  is  intercepted  before  delivery  to 
the  bankrupt,  and  the  contract  rescinded,  the  assignee  has  no  title  to  the 
notps.  {Puj-viance  v.  Union  NalH  Bank,  8  B.  R  447 ;  s.  c.  21  Pitts.  L.  J.  33 ; 
8.  c.  30  Leg.  Int.  392.) 

If  an  order  for  the  whole  of  a  fund  is  given  foV  a  valuable  consideration 
to  a  third  person  prior  to  the  commencement  of  the  proceedings  in  bank- 
ruptcy, it  amounts  to  an  equitable  assignment  of  the  fund,  although  the 
drawee  did  not  accept  the  order,  and  the  right  to  the  fund  does  not  pass  to 
the  assignee.    {Blin  v.  Pierce,  20  Vt.  25.) 

If  the  holder  of  an  order  on  a  general  fund,  the  acceptance  whereof  has 
been  refused,  proves  his  claim,  he  will  be  restrained  from  subsequently  pros- 
ecuting a  suit  against  the  holder  of  the  fund  in  a  State  court.  (  Walker  v. 
Seigely  12  B.  R.  394;  s.  c.  2  Cent.  L.  J.  508.) 

An  order  drawn  upon  an  agent  not  in  possession  of  the  fund  out  of  which 
it  is  to  be  satisfied,  and  accepted  by  him,  fixes  the  fund  irrevocably,  and 
amounts  to  an  equitable  assignment.  Nothing  vests  in  the  assignee  of  a 
bankrupt  but  the  real  and  personal  estate  of  which  the  bankrupt  had  the 
equitable  as  well  as  legal  interest.  The  moment  the  money  comes  into  the 
hands  of  the  agent,  he  is  bound  to  pay  it  over  to  the  holder  of  the  accepted 
order,  although  bankruptcy  of  the  drawer  has  occurred  between  the  ac- 
ceptance and  the  receipt  of  the  money.  {McMenomy  v.  Ferrers,  3  Johns. 
71.) 

The  filing  of  a  petition  in  bankruptcy  is  an  attempt  to  sell  within  the 
meaning  of  a  clause  giving  the  mortgagee  the  right  to  take  possession  in  case 
of  an  attempt  to  sell.     {Moore  v.  Toung,  4  Biss.  128.) 

If  a  deed  is  dated  prior  to  the  commencement  of  proceedings  in  bank- 
ruptcy, the  bare  fact  that  the  acknowledgment  is  dated  after  that  time  is  not 
sufficient  to  defeat  the  grantee^s  title.  The  deed  vested  the  legal  title  in  the 
grantee  at  the  time  of  its  delivery.  In  the  absence  of  proof  to  the  contrary, 
the  presumption  of  law  is  that  it  was  delivered  on  the  day  of  its  date,  and 
the  subsequent  date  of  the  certificate  of  acknowledgment  can  not  overcome 
this  presumption.     {Hardin  v.  Osborne,  60  III.  93.) 

A  deed  of  the  bankrupt  without  any  certificate  of  acknowledgment  is 
good  agamst  the  assignee,  for  he  is  a  grantee  with  full  notice,  and  Uikea  no 
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greater  iDterest  or  right  than  the  banknipt  had.    (In  re  Kansas  City  Manuf . 
Co.  9  B  R  76.) 

The  doctrine  that  ratification  relates  back  to  the  inception  of  the  trans- 
action, and  renders  the  ratified  act  the  same  as  if  it  bad  been  originally 
authorized  by  the  priDcipal,  is  a  fiction  of  the  law,  for  the  act  of  one  can  not 
bo  made  tbe  act  of  another;  but  by  relation  the  law  giyes  to  the  act  of  one 
the  effect  of  an  act  of  another.  The  law,  however,  will  not  feign  a  fiction  to 
do  a  wrong,  to  make  valid  an  invalid  act,  or  to  defeat  the  rights  of  others. 
Hence  this  doctrine  can  not  be  extended  to  the  prejudice  of  strangers  to  the 
transaction.  The  act  of  ratification,  in  order  to  have  a  retroactive  effect^ 
must  tnke  place  at  a  time  and  under  circumstances  when  the  ratifying  party 
may  himself  lawfully  do  the  act  which  he  ratifies.  The  validity  of  an  un- 
authorized deed  of  a  corporation  must  be  determined  according  to  the  cir- 
cumstances which  exist  at  the  time  when  it  is  ratified.  {In  re  Kansas  City 
Manuf.  Co.  9  B.  R.  76.) 

Where  a  party  purchased  from  the  bankrupt  a  part  of  certain  bonds  to 
which  the  latter  was  entitled  upon  complying  with  certain  conditions,  he  ob- 
tained a  right  that  may  be  enforced  a.ainst  the  assignee  if  the  conditions  were 
performed,  although  the  bonds  were  not  separated  from  the  others  if  they  were 
all  alike.     {Hamilton  v.  National  Loan  Banky  8  Dillon,  280.) 

If  the  bankrupt  proved  and  filed  his  claim  in  the  probate  court  and  then 
transferred  it,  the  dividends  should  be  paid  to  the  assignee,  and  not  to  the 
transferee,  irrespective  of  any  question  of  fraud  on  the  bankrupt  law.  (MiUer 
V.  ParJcer,  47  Ala.  312.) 

If  a  deed  of  trust  to  secure  the  payment  of  a  note  contains  a  power  au- 
thorizing the  creditor,  his  agent,  attorney  or  assignee,  to  sell  the  property  in 
default  of  payment  of  the  note,  the  assignee  of  the  creditor  may  sell  under 
the  power,  and  his  deed  will  convey  a  legal  estate.  ( Wood  v.  Boyd^  28  Ark. 
76.) 

A  claim  for  compensation  for  the  destruction  of  a  vessel  by  a  Confederate 
cruiser,  equipped  and  sent  out  in  England  through  the  negligence  of  the 
British  Government,  is  susceptible  of  a  transfer  that  may  be  sustained  in 
equity.     {Williamson  v.  Coleord,  13  B.  R.  819.) 

A  mere  agreement  to  give  what  may  be  realized  irom  a  claim  is  a  promis- 
6ory  arrangement,  and  does  not  constitute  a  complete  and  perfect  gift. 
(  WiUiamion  v.  Cola/rd,  13  B.  R.  319.) 

An  agreement  by  a  guardian  to  discharge  one  mortgage  and  take  a  new 
one,  although  he  transcends  his  power  in  making  it,  is  not  absolutely  void 
but  is  voidable  only  at  the  election  of  the  infant  on  coming  of  age,  and  until 
so  avoided  is  valid  as  against  the  assignee  of  the  mortgagor.  {Burdick  v. 
Jackson,  14  N.  Y.  Bapr.  488.) 

Where  goods  are  obtained  through  a  misrepresentation  by  a  firm  com- 
posed of  three  members,  a  return  of  the  goods  or  their  proceeds  to  the  cre<]- 
itor  will  be  valid  as  against  the  assignee  of  two  of  the  partners,  if  they 
have  not  lost  their  identity  so  as  to  form  a  part  of  the  property  of  the  bank- 
rupts.    {Montgomery  v.  Bucyrus  Machine  Co,  14  B.  R.  193.) 

A  creditor  who  holds  collaterals  as  securities  need  not  sell  them  at  public 
auction,  but  may  sell  them  at  the  stock  exchange  or  brokers'  board.  (Spar- 
hawk  V.  Biezel,  12  B.  R.  450.) 

Where  an  insolvent  debtor  acquiesces  in  a  sale  of  the  securities,  the  as- 
signee is  bound  by  his  acquiescence,  although  the  securities  are  sacrificed. 
(SparJMwk  v.  Brexd,  12  B.  R.  450.) 

A  creditor  who  is  vested  with  the  power  to  sell  securities  holds  it  in  trust 
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for  the  debtor^s  benefit  as  well  as  his  own,  and  can  not  sacrifice  the  secaritiesu 
{Sparhawh  v.  Drexd,  12  B.  R.  450.) 

A  voluntary  agreement  between  certain  persons  to  which  the  debtor  la- 
in no  wise  a  party,  to  make  a  contribution  to  him,  does  not  create  an  indebt^ 
edness  to  him.  {In  re  Oregon  Printing  Co.  13  B.  R.  503;  s.  c.  11  Pac.  L^ 
R.  233;  s.  c.  3  Cent.  L.  J.  515.) 

Title  Subject  to  Eqnillefi. 

The  assignee  takes  the  propei*ty  of  the  bankrupt,  subject  to  all  legal  an<I 
equitable  claims  of  others.  He  is  affected  by  all  the  equities  which  can  be 
urged  against  the  bankrupt.  {Cook  v.  Tnllh,  9  B.  R.  438;  s.  c.  18  Wall.  332  ; 
Kelly  V.  Scott,  49  N.  Y.  595;  Parker  v.  Muggridge,  2  Story,  334;  Fletcher  v. 
Morey,  2  Story,  555 ;  Mitchdl  v.  Wimhw,  2  Story,  630 ;   Winsor  v.  MeLdlan^ 

2  Story,  492;  Tdcot  v.  Dudley,  5  111.427.) 

If  the  bankrupt  is  estopped,  his  assignee  is  also  estopped.  {Kelly  v.  ScM^ 
49  K  Y.  595 ;  Bockford,  Rock  Island  db  St.  Louis  R.R,  Go.  v.  McKay  dc  Aldu*^ 

3  B.  R.  50;  s.  c.  Lowell,  345 ;  s.  c.  1  L.  T.  B.  133.) 

When  the  bankrupt  has  contracted  to  manufacture  an  engine,  and  on  the 
representation  that  it  had  been  finished  and  delivered  to  a  company  for  trans- 
portation to  the  purchaser,  has  obtained  payment  therefor,  but  the  engine  in 
fact  was  not  finished  nor  delivered  for  transportation,  remaining  in  the  pos- 
session of  the  bankrupt,  and  being  designated  as  belonging  to  the  purchaser, 
it  belongs  to  the  purchaser,  and  not  to  the  assignee.  The  bankrupt  and  the 
assignee  are  estopped  to  say  that  the  engine  w^as  not  set  apart,  or  that  it  was 
not  in  esse  when  the  representations  were  made.  {Roelford,  Rock  Island  dt 
St.  Louis  R.  R.  Co,  v.  McKay  dk  Aldus,  3  B.  R.  50 ;  s.  c.  Lowell,  345 ;  s.  c.  1 
L.  T.  B.  133.) 

If  the  resolution  of  the  directors  of  the  bankrupt  corporation  approving 
of  a  deed  of  trust  previously  executed  by  its  oflScers,  and  purporting  to  be 
passed  by  a  proper  quorum,  was  shown  to  the  creditor  before  he  discounted 
the  note  thus  secured,  the  assignee  is  estopped  from  proving  that  it  is  un- 
true, and  that  a  quorum  was  not  present.  {In  re  Kansas  City  Manuf.  Co.  9 
B.  R.  76.) 

An  agreement  to  assign  a  bond  to  a  person  to  indemnify  him  for  his  lia- 
bility in  becoming  surety  for  the  bankrupt  confers  a  right  to  an  assignment 
which  may  be  enforced  in  a  court  of  equity  and  binds  the  assignee.  {Tficker 
V.  Daly,  7  Gratt.  830.) 

If  a  bill  of  sale  is  recorded  in  the  clerk's  office  at  one  place,  upon  a  r?pre- 
sentation  by  the  bankrupt  that  he  resided  there,  it  will  bind  the  assignee 
although  the  bankrupt  actually  resided  in  another  place.  {Allen  v.  Whiiteniore^ 
UB.  R.  189.) 

Rlgli(§  niider  Statnte«. 

The  assignee  has  no  larger  interests  in  regard  to  usurious  contracts  than 
the  banknipt  had,  although  they  are  void  in  law.  {Tiffany  v.  Boaim<itCs  Sat. 
Inst,  4  B.  R.  601 ;  s.  c.  9  B.  R.  245 ;  s.  c.  1  Dillon,  14  ;  s.  c.  18  WaU.  376.) 

The  assignee  has  no  power  to  institute  proceedings  for  the  recovery  of  a 
statutory  forfeiture  claimed  by  the  bankrupt,  either  prior  or  subsequent  to 
proceedings  against  him  in  bankruptcy.  The  power  to  institute  proceedings 
for  a  forfeiture  under  the  laws  of  Wisconsin  against  usury,  is  a  privilege  con- 
ferred upon  the  borrower  alone,  and  the  assignee  is  not  the  borrower  in  the 
sense  of  the  law,  but  a  purchaser.  {Bromley  v.  Smith,  5  B.  R.  152;  s.  c.  2 
Biss.511.) 
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Section  5198  only  forfeits  tbe  interest  for  usury ,  but  does  not  affect  the- 
principal.     {First  NaVl  Bank  of  Mount  Joy  v.  WiUon^  72  Penn.  13.) 

Mere  accommodation  paper  can  have  no  effective  or  legal  existence  until 
it  is  transferred  to  a  boTia  fide  bolder.     The  dis(;ounting  of  such  paper  at  a 
higher  rate  of  interest  than  the  law  allows  is  usurious,  and  not  defensible  as 
a  purchase  of  the  paper.     {Tiffany  v.  Boatman? b  8av,  Inst.  4  B.  R.  601 ;  s.  c. 
9  B.  R.  245 ;  B.  c.  1  Dillon,  14 ;  s.  c.  18  Wall.  876.) 

If  a  party  purchase  a  negotiable  note  at  a  discount  greater  than  the  legal 
rate  of  interest  from  a  broker  in  the  usual  course  of  busiuess,  and  without  any 
notice  that  the  broker  is  acting  for  the  maker,  the  assignee  of  the  maker  can 
not  recover  the  excess  above  the  legal  rate  of  interest  as  usury.  {Sparhatch 
V.  Cochran,  80  Leg.  Int.  232.) 

Where  the  right  to  recover  usurious  interest  is  a  redress  for  a  personal 
wrong,  it  does  not  pass  to  the  assignee.     {Nichols  v.  Bellows,  22  Vt.  581.) 

Where  the  statute  gives  to  the  party  paying  usurious  interest  the  right  to- 
recover  it  back,  that  right  passes  to  the  assignee.  {Moore  v.  Jones,  23  Vt. 
789;   Wheeloek  v.  Lee,  10  B.  R.  363.) 

The  assignee  of  a  bankrupt  corporation  can  not  maintain  an  action  to  en- 
force the  collateral  liability  of  the  stockholders  for  the  debts  of  the  corpora- 
tion.    {Butcher  v.  Marine  NaVl  Bank,  11  B.  R.  457;  s.  c.  12  Blatch.  435.> 

An  assignee  can  not  under  the  laws  of  New  York  recover  money  paid  by 
an  insolvent  bank  in  the  usual  and  ordinary  course  of  its  business  to  a  cred- 
itor w^ho  was  ignorant  of  its  insolvencv.  {Butcher  v.  Importers^  <&  Traders^ 
Nat,  Bank,  59  N.  Y.  57;  s.  c.  1  N.Y.  Supr.  400.) 

The  Property  of  the  Bankrupt's  Wife  and  Children. 

Marriage  is  a  qualified  gift  to  the  husband  of  the  wife^s  choses  in  action, 
upon  condition  that  he  reduces  them  to  possession  during  its  continuance. 
The  assignment  in  bankruptcy  vests  in  the  assignee  all  the  rights  of  the  hus- 
band to  the  cho9es  in  action  of  the  wife,  and,  as  a  consequence,  the  assignee 
may  do  all  that  the  husband  could  do  prior  to  the  assignment,  and  this  em- 
braces the  right  to  sue  for,  recover  and  receive  them.  It  makes  no  difference 
in  regard  to  the  rights  of  the  assignee,  whether  the  choses  in  action  have  or 
have  not  been  placed  upon  the  schedules  by  the  bankrupt.  {In  re  Boyd,  5 
B.  R.  199;  Butler  v.  Merchants*  Ins.  Co.  8  Ala.  146.) 

The  husband^s  interest  in  his  wife's  choses  in  action  is  not  ownership  but 
power,  and  doe^  not  pass  to  his  assignee.  If  they  have  not  been  reduced  to 
possession  by  him  at  the  time  of  the  bankruptcy,  they  do  not  pass  to  the  as- 
signee.    ( Wickham  v.  Valle,  11  B.  R.  83.) 

If  the  distributive  share  of  the  banknipt's  wife  in  her  father's  estate  re- 
mains in  the  hands  of  the  administrator  or  executor  at  the  time  of  the  com- 
mencement of  the  proceedings  in  bankruptcy,  it  does  not  pass  to  the  assignee. 
{Shnw  V.  Mitchell,  2  Ware,  220 ;  Shay  v.  Sissaman,  10  Penn.  432 ;   Wickham  v. 
VaUe,  11  B.  R.  83.) 

The  wife's  distributive  share  will  not  vest  in  the  assignee,  although  the 
husband  is  administrator,  for  he  holds  the  property  in  his  representative  and 
not  in  his  personal  charater.     {Shaw  v.  Mitclvell,  2  Ware,  220.) 

A  conveyance  by  the  banknipt  to  his  wife  of  his  interest  in  her  choses  in 
action  is  inoperative  and  void,  and  they  pass  to  the  assignee.  {Butler  v.  Mer- 
chants^ Ins.  Co.  8  Ala.  146.) 

If  the  bankrupt's  wife  has  no  other  means  of  support,  she  may  be  allowed 
a  portion  of  the  income  derived  from  real  estate  owned  by  her.  {In  r« Ernst 
Brandt,  5  Biss.  217.) 
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If  the  wife,  without  the  knowledge  of  her  husband,  takes  a  note  payable 
to  her  husband  or  bearer  for  a  debt  due  to  her  before  marriage,  and  the* hus- 
band asserts  no  title  to  it  or  authority  over  it,  but  allows  her  to  keep  poshes- 
fiion  of  it  and  collect  the  interest,  she  is  entitled  to  it  as  against  the  assignee. 
{In  re  George  W.  Snow,  1  N.  Y.  Leg.  Obs.  264 ;  s.  c.  6  Law  Rep.  369.) 

A  possibility  which  i?  held  under  a  will  by  the  bankrupt's  wife,  and  made 
dependent  upon  her  surviving  another  legatee,  does  not  pass  to  the  assignee. 
{Krumbaar  v.  Burt,  2  Wash.  C.  C.  406.) 

Articles  of  jewelry  given  to  the  wife  previous  to  marriage,  and  continninc; 
in  her  u^e  rince,  do  not  pass  to  the  assignee.  {In  re  Edward  H.  Ludlow,  1 N. 
Y.  Leg.  Obs.  322;  in  re  Chester  8.  Kasson,  4  Law  Rep.  489.) 

Gifts  from  the  husband  to  the  wife  of  personal  ornaments  or  attire,  com- 
patible in  value  and  character  with  his  circumstances  at  the  time,  are  her  sole 
property  as  paraphernalia,  and  do  not  pass  to  the  assignee.  {In  re  Edward 
H.  Ludlow,  1  N.  Y.  Leg.  Obs.  822;  in  re  Chester  S.  Kasson,  4  Law  Rep.  489; 
contra^  in  re  Benjamin  B.  Grant,  2  Story,  312.) 

Mourning  rings  given  to  the  bankrupt's  wife  since  her  marriage  are  from 
their  very  nature  and  character  purely  pergonal  and  for  her  sole  and  separate 
use,  and  do  not  pass  to  the  assignee.   {In  re  Benjamin  B.  Grant,  2  Story,  312.) 

The  legal  title  to  an  insurance  policy  on  the  life  of  the  bankrupt  for  the 
benefit  of  his  wife  belongs  to  the  wife,  and,  if  he  is  solvent  when  the  premi- 
ums are  paid,  the  policy  can  not  be  assigned  by  him.  {In  re  Bear  &  Stein- 
berg, 11  B.  R.  46 ;  s.  c.  1  Cent.  L.  J.  607.) 

If  the  husband  pays  premiums  on  a  policy  upon  his  life  for  the  benefit  of 
his  wife  after  he  becomes  insolvent,  the  assignee  may  recover  firom  the  wife 
the  amount  so  advanced,  with  interest,  to  be  taken  out  of  the  policy  when 
that  shall  be  paid.  {In  re  Bear  &  Steinberg,  11  B.  R.  46  ;  s.  c.  1  Cent.  L.  J. 
607.) 

Gifts  made  by  a  bankrupt  to  his  children  which  were  proper  and  suitable 
to  him  in  his  circumstances  and  condition,  may  be  retained  by  them.  (/n 
re  Benjamin  B.  Grant,  2  Story,  312.) 

The  children  of  the  bankrupt  may  retain  watches  given  to  them  by  per- 
sons other  than  their  parents.     {In  re  Benjamin  B.  Grant,  2  Story,  312.) 

If  the  bankrupt,  when  insolvent,  paid  only  a  part  of  the  money  to  pur- 
chase a  watch  for  his  child,  the  assignee  is  only  entitled  to  the  amount  so 
paid.    {In  re  Benjamin  B.  Grant,  2  Story,  312.) 

Where  the  bankrupt  has,  in  good  faith,  made  an  agreement  with  his 
minor  children  that  they  shall  have  a  certain  shareof  their  earnings,  and  such 
share  has  always  been  kept  by  them  in  their  own  name,  separate  from  his 
property,  the  share  will  not  pass  to  the  assignee.  {Tehbets  v.  Torr^  5  Law 
Rep.  503.) 

Gifts  made  by  the  bankrupt  to  his  children  which  were  not  suitable  and 
appropriate  to  his  circumstances  are  fraudulent,  and  pass  to  the  assignee. 
{In  re  Benjamin  B.  Grant,  2  Story,  312.) 

Rights  in  Representative  €taaraeter. 

An  adjudication  of  bankruptcy  is  in  the  nature  of  a  statute  execution  for 
all  the  creditors.    {In  re  Elam  Rust,  1  N.  Y.  Leg.  Obs.  326.) 

Proceedings  in  bankruptcy  are  in  the  nature  of  an  equitable  attachment 
as  against  the  equitable  estate  of  the  bankrupt,  and  the  assignee,  as  the  rep- 
resentative of  all  the  creditors  of  the  bankrupt,  thereby  becomes  the  owner  of 
such  equitable  interest,  with  an  equity  superior  even  to  a  judgment  creditor 
who  has  an  execution  returned  unsatisfied,  but  who  had  not  obtained  an 
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equitable  lien  by  filing  a  creditor's  bill  or  taking  other  proceedings  to  reach 
such  equitable  estate  before  the  filing  of  the  petition  in  bankruptcy.  (In  re 
Hinds  ^e  a^.  3  B.  R.  351.) 

The  assignee  represents  the  creditors,  and  for  their  benefit  the  ratification 
of  an  unauthorized  deed  will  not  be  permitted  to  relate  back  to  the  time  of 
its  execution,  so  as  to  bind  him,  where  it  would  be  void  under  the  bankrupt 
law  if  executed  at  the  tinoie  of  the  ratification.  {In  re  Kansas  City  Manuf. 
Co.  9  B.  R.  76.) 

The  assignee  in  bankruptcy  more  nearly  resembles  a  purchaser  of  the 
bankrupt's  property  at  an  executor's  sale  than  any  other  familiar  character 
to  which  he  may  be  likened.  He  acquires  the  rights  of  the  debtor  in  the 
property,  and  also  the  rights  of  creditors  to  impeach  any  prior  fraudulent 
conveyance,  but  takes  subject  to  all  equities  against  the  debtor  in  the  prop- 
erty purchased.  A  fund  paid  into  a  State  court  upon  a  judgment  rendered 
in  faYor  of  the  bankrupt  is  subject  to  be  applied  according  to  its  usual  prac- 
tice. The  clerk  may  retain  the  costs  due  his  office  out  of  the  fund,  and  pay 
the  residue  to  the  assignee.     {Clerk*8  Office  v.  Bank,  66  N.  C.  214.) 

The  assignee  succeeds  to  the  rights  of  the  creditors  as  well  as  to  those  of 
the  bankrupt,  and  may  contest  the  yalidity  of  a  conveyance,  even  though  the 
bankrupt  could  not.  He  may  institute  a  suit  to  recover  property  conveyed 
in  fraud  of  creditors,  as  well  as  to  recover  property,  or  its  value,  which,  by 
sections  5128  or  5021,  has  been  transferred  in  fraud  of  the  bankrupt  act.  {lii 
T6  Metzger,  2  B.  R.  355 ;  Foster  v.  Hockley,  2  B.  R.  406 ;  s.  c.  2  L.  T.  B.  8 ; 
s.  c.  1  C.  L.  N.  137 ;  Bradshaw  v.  Klein,  1  B.  R.  642 ;  s.  c.  2  Biss.  20 ;  s.  c.  1 
L.  T.  B.  72;  Buckingham  v.  McLean,  3  McLean,  185;  s.  o.  13  How.  151 ) 

The  proceedings  in  bankruptcy  arrest  the  ordinary  proceedings  of  credit- 
ors to  obtain  judgments,  and  thereby  to  secure  an  appropriation  of  the 
debtor's  property  to  their  use,  and  the  assignee  represents  them.  He  is  trustee 
for  them,  and  whatever  right  they  might  assert  as  creditors  if  they  had  ob- 
tained judgments,  he  may  assert  for  their  benefit,  whether  it  be  to  set  aside 
conveyances  which  are  fraudulent  and  void  as  against  creditors,  or  which  are 
otherwise  as  against  them  invalid.  {In  re  Simeon  Leland  et  al.  10  Blatch. 
508.) 

Transactions  by  or  with  debtors  which  are  void  as  to  creditors,  whether 
for  fraud,  want  of  completeness  in  any  of  their  incidents,  or  for  any  cause 
T^hatever,  are  equally  void  as  against  the  assignee.  {Kine  v.  Bice,  10  B.  R. 
469.) 

The  assignee  is  not  bound  by  any  lien  or  incnmbrance  which  is  not  valid 
against  creditors.     {In  re  Tills  &  May,  11  B.  R.  214.) 

The  assignee  occupiesr  the  position  of  a  judgment  creditor  to  all  intents 
and  purposes,  so  far  as  he  represents  creditors,  and  whenever  such  creditor 
can  enforce  rights  which  the  debtor  could  not,  the  assignee  can  also  enforce 
them.     {Kane  v.  Bice,  10  B.  R.  469.) 

Any  defense  that  would  not  be  good  as  against  creditors  in  an  equitable 
suit,  can  not  be  maintained  against  the  assignee.  His  position  is  analogous 
to  that  of  a  receiver  appointed  by  a  court  of  chancery.  A  resolution  releas- 
ing stockholders  from  their  liability  is  not  good  as  against  him  when  it  is 
not  valid  as  against  creditors.  {Upton  v.  Hansbrough,  10  B.  R.  369;  s.  c.  8 
J^iss.  417.) 

The  assignee  of  a  bankrupt  corporation  may  recover  money  or  property 
obtained  from  the  corporation  under  a  void  contract,  and  will  not  be  affected 
lyy  the  illegal  acts  of  the  corporation  or  its  officers.  {In  re  Jaycox  &  Green, 
-7  B.  R  578;  b.  c.  30  Leg.  Int.  296.) 

The  assignee  may  impeach  a  transaction  between  a  banknipt  corporation 
82 
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and  its  stockholders,  which  creditors  could  impeach.     {Sawyer  v.  HiHig^  9  B. 
R.  145;  8.  0.  8  Biss.  293;  8.  c.  17  Wall.  610.) 

The  capital  stock  of  a  corporation,  especially  its  unpaid  subscriptions,  is 
a  trust  fund  for  the  benefit  of  the  general  creditors  of  the  corporation.  The 
assignee  has  a  right  to  inquire  into  a  conyentional  payment  of  his  stock  by 
one  of  the  shareholders  of  the  company.  If  the  payment  is  merely  conven- 
tional through  the  exchange  of  checks,  thus  changing  the  character  of  the 
debt  from  one  of  a  stock  subscription  unpaid  to  that  of  a  loan  of  money,  it 
is  void.  It  would  be  just  the  same  if  agreeing  beforehand  to  turn  the  stock 
debt  into  a  loan,  the  shareholder  should  bring  the  money  with  him,  pay  it» 
take  JEi  receipt  for  it,  and  carry  it  away  with  him.  This  would  be  precisely 
the  equivalent  of  the  exchange  of  checks  between  the  parties.  It  is  the 
intent  and  purpose  of  the  transaction  which  forbids  it  to  be  treated  as  a 
valid  payment.  {Sawyer  v.  Hoag,  9  B.  R.  145;  s.  c.  8  Biss.  298;  s.  c.  17 
Wall.  610.) 

A  judgment  confessed  upon  an  insufficient  verification  is  valid  against  all 
except  judgment  creditors,  who  may  institute  proceedings  to  set  it  aside. 
The  assignee  is  not  a  judgment  creditor,  and  the  bankrupt  act  nowhere  con- 
fers upon  him  the  rights  of  such  creditors.  {Cook  v.  Whipple,  9  B.  R.  155; 
8.  c.  55  N.  Y.  150.) 

Although  the  property  at  the  time  of , the  commencement  of  proceedings 
in  bankruptcy  is  held  by  one  who  claims  it  by  transfer,  still,  if  it  be  shown 
that  such  transfer  is  void,  it  follows  that  the  bankrupt  did  own  such  prop- 
erty at  the  time  when  bankruptcy  proceedings  were  commenced,  and  there- 
fore the  title  to  such  property  vests  in  the  assignee  under  the  deed  of  assign- 
ment. {Foster  v.  HacJdey  dt  Sons,  2  B.  R.  406;  s.  c.  2  L.  T.  B.  8;  s.  c.  1  C. 
L.  N.  187;  in  re  Hussman,  2  B.  R.  437;  s.  c.  2  L.  T.  B.  53;  s.  c.  1  C.  L.  N. 
177 ;  Shackle/ord  v.  Collier,  6  Bush,  149.) 

If  a  party  refuses  to  take  less  than  the  full  amount  of  his  demand,  and  on 
receiving  that  signs  a  composition  article,  the  assignee  may  recover  the 
money,  although  the  composition  failed  because  it  was  noi  signed  by  all  the 
creditors,  according  to  the  requirement  of  its  terms.  {Bean  v.  Brookmire,  7 
B.  R.  568;  s.  c.  2  Dillon,  108  ;  s.  c.  6  L.  T.  B.  114;  Amsin4^k  v.  Bean,  8  B.  U. 
228;  8.  c.  11  B.  R  495;  s.  c.  10  Blatch.  861;  s.  c.  22  Wall.  805.) 

An  assignee  does  not  represent  creditors  so  as  to  be  able  to  prosecute  their 
claims  against  a  trustee  of  a  corporation  who  has  rendered  himself  liable  to 
them  for  filing  a  false  report.  {Bristol  v.  Sandford,  18  B.  R.  78;  s.  c.  Id 
Blatch.  341.) 

Although  a  composition  is  not  by  its  terms  to  be  valid  unless  signed  hj 
all  the  creditors,  yet,  if  the  signature  of  a  party  misleads  and  injures  other 
creditors,  he  is  estopped  as  against  them  to  deny  its  validity,  even  though  it 
is  not  signed  by  all.  {Bean  v.  Brookmire,  7  B.  R.  568 ;  s.  c.  2  Dillon,  108 ;  s. 
c.  6  L.  T.  B.  114;  Amdnck  v.  Bean,  8  B.  R.  228 ;  s.  c.  11  B.  R.  495;  s.  c.  10 
Blatch.  861 ;  s.  c.  22  Wall.  895.) 

If  the  compromise  agreement  stipulates  for  the  payment  of  seventy  per 
cent,  in  six,  twelve,  and  eighteen  months,  a  secret  agreement  whqreby  a  cred- 
itor accepts  fifty  per  cent,  in  cash  in  full  of  his  claim,  is  a  fraud  on  the  agree- 
ment. {Am&inck  v.  Bean,  8  B.  R.  228;  s.  c.  11  B.  R.  495;  s.  C.  10  Blatch.  3C1 ; 
8.  c.  22  Wall.  895.) 

If  one  partner  receives  all  the  assets  of  the  firm,  and  executes  a  compro- 
mise agreement  with  the  firm  creditors,  his  assignee  may  recover  money  given 
to  a  creditor  in  fraud  of  such  agreement,  although  the  firm  is  not  declared 
bankrupt.  {Amsineh  v.  Bean,  8  B.  R.  228;  s.  c.  11  B.  R,  495  ;  8.c.  10  Blatch. 
aOl  ;  8.  c.  22  Wall.  396.) 
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It  is  now  held  to  be  the  better  policy  to  allow  the  debtor,  though  a  par- 
ticipant in  the  fraud,  to  recover  the  amount  paid  to  a  creditor  who  refuses  to 
join  in  a  composition  agreement,  unless  he  can  obtain  a  preference,  and  hay* 
ing  obtained  it,  pretends  to  come  into  the  composition  with  other  creditors 
on  equal  terms.  The  right  to  recover  such  bonus  passes  to  the  assignee. 
{Bean  v.  Brookmire^  1  Dillon,  151.) 


Unrecorded  Deedi. 

If  a  mortgage  has  never  been  delivered,  the  property  passes  to  the  assignee 
free  from  the  incumbrance,  although  the  mortgage  was  made  prior  to  the 
commencement  of  the  proceedings  in  bankruptcy.  (Jewett  v.  Preston^  27  Me, 
400.) 

When  the  statutes  of  a  State  expressly  declare  that  a  deed  shnll  be  void 
as  to  creditors  until  and  except  from  the  time  it  is  duly  admitted  to  record, 
the  title  of  the  assignee  will  prevail  against  any  claim  under  a  deed,  if  it  re* 
mained  unrecorded  when  the  petition  in  bankruptcy  was  filed.  It  is  not  an 
unreasonable  construction  of  the  bankrupt  act  which  regards  it  as  vesting  in 
the  assignee,  for  the  benefit  of  creditors  in  general,  the  estate  of  the  bankrupt 
discharged  of  liens  or  trusts,  which,  at  the  time  of  the  filing  of  the  petition, 
are  valid  only  inter  partei  under  the* statute  of  the  State  in  which  they  are 
claimed  to  exist.  (In  re  Wynne,  4  B.  R.  28 ;  s.  c.  Chase,  227 ;  s.  c.  2  L.  T.  B. 
116;  Broeh  v.  TerreU,  2  B.  R.  643;  Allen  v.  Massey  et  al.  4B.  R.  248 ;  s.  o.  7 
B.  R.  401;  s.  c.  2  Abb.  C.  C.  60;  s.  c.  1  Dillon,  40;  s.  c.  17  Wall.  851 ;  s.  c.  1 
li.  T.  B.  218;  National  Bank  v.  Hunt,  4  B.  R.  616;  s.  c.  11  Wall.  891;  Har- 
vey V.  Crane,  6  B.  R.  218 ;  «.  c.  2  Biss.  496 ;  Edmondson  v.  Hyde^  7  B.  R.  1 ;  s. 
c.  2  Saw.  206 ;  s.  c.  5  L.  T.  B.  880  ;  in  re  Perrin  et  al,  7  B.  R.  283 ;  Moore  v. 
Toung^  4  Biss.  128;  Barker  v.  Smith,  12  B.  R.  474 ;  contra,  in  re  Charles  Col- 
lins, 12  B.  R.  379 :  s.  c.  12  Blatch.  548 ;  National  Bank  v.  Conway,  14  B.  R. 
175 ;  Winior  v.  McLellan,  2  Story,  492 ;  in  re  Griffiths,  8  B.  R.  731 ;  s.  c.  Low, 
ell,  431;  Potter  et  al.  v.  Coggeshall,  4  B.  R.  73;  in  re  Dow,  6  B.  R.  10;  Saw- 
yer V.  Turpin,  5  B.  R.  339;  s.  c.  13  B.  R.  271 ;  s.  c.  1  Otto,  114.) 

If  the  State  statute  deprives  the  mortgage  of  efibct  until  it  is  deposited 
i^tb  the  proper  officer,  as  to  creditors,  subsequent  purchasers,  and  mortgagees 
in  good  faith,  it  will  be  valid  against  the  assignee  if  it  is  deposited  for  record 
prior  to  the  commencement  of  proceedings  in  bankruptcy,  for  the  assignee 
does  not  belong  to  either  of  the  classes  protected  by  the  statute.  (Gibson  v. 
Warden,  14  Wall.  244.) 

Where  a  chattel  mortgage  takes  effect  as  against  third  persons  as  well  as  be* 
tween  the  parties  from  the  time  of  its  execution,  although  it  is  not  recorded  or 
accompanied  by  possession,  unless  intervening  rights  have  been  obtained,  it 
-will  be  valid  against  the  assignee  if  it  is  recorded  before  the  commencement 
of  the  proceedings  in  bankruptcy.  (Sawyer  v.  Turpin,  5  B.  R.  339;  s.  c.  13 
B.  R.271;  s.  c.  1  Otto,  114.) 

If  a  deed  of  trust  is  actually  delivered  to  a  trustee  with  power  to  record 
it  when  he  deems  proper,  it  is  valid  as  against  the  assignee,  although  it  is  not 
recorded  until  after  the  grantor's  failure,  (National  Bank  v.  Conway,  14  B.  R. 
175.) 

Although  a  mortgage  be  regarded  as  having  no  validity  whatever  until  it 
is  filed,  as  against  creditors  of  the  mortgagor,  yet  it  will  be  valid  if  it  is  filed 
before  the  filing  of  the  petition  in  bankruptcy,  for  the  title  of  the  assignee 
relates  back  only  to  the  filing  of  the  petition.    (In  re  Perrin  et  al.  7  B.  R.  283.) 

Under  the  laws  of  Illinois,  a  mortgagee  who  takes  possession  of  the  prop- 
erty before  any  other  person  has  acquired  any  lien  or  vested  right  therein,  has 
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B  better  title  than  the  assignee,  although  the  mortgage  was  not  properly 
acknowledged.     {In  re  Burnett,  6  C.  L.  N.  306.) 

Where  the  statute  declares  that  a  mortgage  of  chattels  ?hall  be  void,  if 
the  mortgagor  remain  in  possession,  unless  the  mortgage  is  filed  in  the  record 
office  of  the  place  where  the  mortgagor  resides,  the  m(»rtgage  will  be  void  as 
against  the  assignee  for  want  of  filing,  although  it  was  given  to  secure  a  note 
payable  one  day  after  date.     {la  re  Simeon  Leland  et  al.  10  Blatch.  503.) 

Under  the  laws  of  Iowa,  the  assignee  in  assailing  a  mortgage  which  was 
recorded  at  the  time  of  the  commencement  of  proceedings  in  bankruptcy, 
must  show  something  more  than  that  debts  were  created  without  notice  of  it 
before  it  was  recorded.  {Crag hi  v.  Carmichael^  11  B.  R.  511;  s.  c.  2  Dillon, 
619.) 

By  the  laws  of  Michigan,  a  mortgage  of  chattels  is  absolutely  void  as 
against  the  creditors  of  the  mortgagor  unless  it  is  filed  in  the  clerk's  office 
in  the  township  where  the  mortgagor  resides.  If  the  mortgage  ia  given  by 
more  than  one,  and  the  mortgagors  reside  in  different  townships,  it  will  be 
void,  although  it  is  filed  in  the  clerk *s  office  in  the  township  where  one  of 
them  resides  and  where  the  property  is  located.     {Kane  v.  -A'ice,  10  B.  R.  4(59.) 

If  a  mortgage  of  chattels  is  void  on  account  of  the  omission  to  record  it, 
the  mortgagee  does  not  obtain  a  right  to  them  by  taking  possession  before 
the  commencement  of  proceedings  in  bankruptcy.  {Harvey  v..  Crane,  5  B.  R. 
218 ;  s.  c.  2  Biss.  496  ;  Kane  v.  Hice,  10  B.  R.  469.) 

The  assignee  in  attacking  a  conveyance  as  invalid  under  the  laws  of  the 
State  has  precisely  the  rights  which  an  attaching  creditor  would  have,  and 
no  more.     {Gragin  v.  Carmichael,  11  B.  R.  611;  s.  c.  2  Dillon,  519.) 


Rejection  by  Asilgnee* 

As  a  general  rule,  contracts  to  be  performed  to  a  party  and  his  rights  of 
action  are  deemed  property,  and  such  contract?*  and  rights  of  action  pass  by 
the  operation  of  the  bankrupt  law  to  the  assignee.  But  to  this  general  rule 
there  are  many  exceptions,  some  from  the  nature  of  the  contracts,  and  some 
from  the  nature  of  the  interests  involved.     {Streeter  v.  Sumner,  31  N.  H.  642.) 

The  assignee  has  an  election  to  repudiate  a  contract,  if  it  may  more  prop- 
erly be  regarded  as  a  burden  than  a  privilege,  as  for  instance,  where  from  the 
conditions  of  the  contract,  he  can  derive  no  benefit  for  the  creditors,  and  may 
subject  the  estate  to  loss  if  he  assumes  the  contract.  Such  a  contract  is  not 
property  within  the  meaning  of  the  law.  (Streeter  v.  Sumner,  81  N.  H.  542  ; 
Oakey  v.  Gardner,  2  La.  An.  1005;  Rugley  v.  Bohinson,  19  Ala.  404.) 

The  assignee  is  not  at  least  ordinarily  bound  to  take  into  his  ])ossession 
property  which  will  be  a  burden  instead  of  a  benefit  to  the  estate.  If  he 
elects  not  to  take,  the  property  remains  in  the  bankrupt,  and  no  one  has  a 
right  to  dispute  his  possession.  His  possessory  title  is  good  against  all  the 
woild  but  his  assignee.  {Smith  v.  Gordon,  2  N.  Y.  Leg.  Obs.  825;  s.  c.  6 
Law  Rep.  313.) 

If  the  assignee  may  elect  to  take  or  not  to  take  any  part  of  the  bankrupt's 

Eroperty,  some  period  of  time  must  be  limited,  within  which  the  election  is  to 
e  made,  for  he  can  not  be  allowed  to  hold  the  title  in  abeyance  for  an  in 
definite  period.  If,  with  the  knowledge  of  the  bankrupt's  title  or  with  means 
of  knowledge,  he  stands  by  for  a  length  of  time  without  asserting  his  claim, 
and  allows  third  persons  to  acquire  an  interest  in  the  property,  it  is  too  late  to 
assert  his  claim,  and  the  time  for  an  election  is  past.  {Smith  v.  Gi>rdon,  2  N. 
Y.  Leg.  Obs.  325;  s.  c.  6  Law  Rep.  313.) 

The  right  of  the  assignee  to  reject  property  is  confined  to  those  cases 
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where  he  would  be  charged  with  a  burden  or  liability  if  the  property  passed 
to  him.     {Bei-ry  v.  GUlU,  17  N.  H.  9.) 

The  neglect  of  the  assignee  to  impeach  a  fraudulent  conveyance  does  not 
enable  a  creditor  \jq  pursue  it  and  appropriate  it  to  the  payment  of  his  debt, 
{King  v.  DUtz,  12  Penn.  156.) 

The  assignee  of  an  individual  partner  may  relinquish  all  right  to  a  judg- 
ment rendered  in  favor  of  the  firm  if  the  firm  is  insolvent.  {Oakley  v.  Gard^ 
ner,  2  La.  An.  1005.) 

The  taking  of  the  title  to  a  debt  or  claim  does  not  charge  the  assignee 
with  a  liability  to  the  party  from  whom  it  appears  to  be  due.  He  can  not 
therefore  reject  it.  The  debtor  is  entitled  to  know  to  whom  he  is  indebted, 
and  it  should  not  be  left  to  the  election  of  the  assignee  to  determine  whether 
he  shall  be  a  debtor  to  the  bankrupt  or  a  debtor  to  the  assignee.  {Beiry  v, 
GaiiSj  17  K.  H.  9;  Deadrick  v.  Armour,  10  Humph.  588.) 

The  assignee  may  elect  to  abandon  a  contract  which  stipulates  for  the 
personal  services  of  the  bankrupt.     {Streeter  v.  Sumner^  81  N.  H.  542.) 

•  If  the  assignee  of  a  lease  under  seal  continues  to  occupy  the  premises  after 
the  commencement  of  the  proceedings  in  bankruptcy,  without  any  arrange- 
ment with  the  assignee  in  bankruptcy,  he  holds  under  the  landlord  as  a  tenant 
at  will,  and  is  liable  in  assumpsit  and  not  in  covenant  upon  the  lease. 
{Ryerss  v.  Farwell,  6  Barb.  615.) 

Effect  of  surrender  to  the  A§»li^ee. 

When  the  defendant  in  an  action  of  replevin,  after  the  commencement  of 
the  suit,  delivers  the  property  in  coutroversy  to  the  assignee  of  the  party  from 
whom  the  plaintiff  obtained  it,  by  a  transfer  which  is  void  under  the  bank- 
rupt law,  he  may  set  up  such  delivery  as  a  defense  to  the  action  of  replevin, 
(Bvlander  v.  Gentry,  86  Cal.  105.) 

A  sheriff  who  is  sued  for  the  conversion  of  certain  property,  seized  by  him 
under  an  attachment,  which  is  claimed  by  the  plaintiff  under  a  mortgage,  may 
show  that  before  the  commencement  of  the  action  he  delivered  the  property 
to  the  assignee  of  the  mortgagor,  and  that  the  mortgage  is  void  under  the 
bankrupt  law  as  a  fraudulent  preference.  It  is  a  familiar  principle,  that  the 
defendant  in  an  action  of  trover  may  always  show  in  mitigation  of  damages, 
especially  when  the  taking  or  conversion  was  not  willful,  that  the  property 
has  gone  from  his  possession,  by  process  of  law  or  otherwise,  to  the  plaintiff, 
or  to  his  use,  or  to  a  party  who,  as  against  the  plaintiff,  had  the  blotter  title 
to  it.  The  United  States  courts  have  exclusive  jurisdiction  of  proceedings  in 
bankruptcy,  but  all  questions  of  title  to  property  derived  through  snch  pro- 
ceedings are  within  the  jurisdiction  of  the  State  courts.  The  question  pre- 
sented by  such  defense  is  not  a  question  of  jurisdiction  but  of  title.  {Hanson 
V.  Uerrick^  100  Mass.  328;  Perry  v.  Chandler,  56  Mass.  287.) 

If  the  action  was  instituted  before  the  commencement  of  the  proceedings 
in  bankruptcy,  the  proof  will  prevent  the  recovery  of  more  than  nominal 
damages.     {Perry  v.  Chandhr,  56  Mass.  237.) 

If  the  sale  is  good  at  common  law,  the  purchaser  can  recover  in  an  action 
against  the  sheriff  for  a  levy  on  the  property.  If  it  is  a  fraud  on  the  bank- 
rupt act,  the  assignee  can  recover  to  a  like  extent  against  the  purchaser.  The 
pendency  of  such  an  action  is  n(»  defense  to  the  action  against  the  sheriff. 
{Hathaway  v.  Brown,  18  Minn.  414.) 

Disiolutlon  of  Attaehmentft. 

(c)  **  Mesne  process"  is  all  process  issued  in  a  suit  before  execution, 
(Pennington  v.  Lowewitein,  1  B.  R.  570 ;  Corner  v.  Midlory,  31  Md.  478  ) 
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The  term  "  attachment  on  mesne  process  "  embraces  any  process  by  which 
a  lien  is  first  acquired.  (Morgan  v.  Campbell,  11  B.  R*529;  s.  c.  22  WalL 
881.) 

An  attachment  under  the  C.  C.  P.  of  North  Carolina  is  prior  to  final 
judgment,  and  is  therefore  in  its  nature  meme  process,  {Mixer  v.  Excelsior  Go. 
65  N.  C.  552.) 

An  attachment  on  mesne  process  is  a  statute  lien.  (Peck  y.  JenriGs^  7 
How.  612;  Downer  v.  Brackett.  2  Vt.  599;  s.  c.  5  Law  Rep.  392;  BatigJilonY. 
Eustis^  5  Law  Rep.  505;  Jngrahurn  v.  PhUlips,  1  Day,  117;  Kittredge  v.  Emer^ 
son,  15  N.  H.  227;  Welh  v.  Brander,  18  Miss.  348;  Shaffer  v.  McMahen,  1  Ind. 
274;  Kittredge  v.  Warren,  14  N.  H.  509;  Davenport  v.  TiUm,  51  Mass.  820; 
contra,  in  re  John  S.  Foster,  2  Story,  131;  Everett  v.  Stone,  3  Btoiy,  446;  m 
re  Bellows  &  Peck,  8  Story,  428.) 

Congress  has  the  power,  by  the  operation  of  a  general  bankrupt  law,  to 
divest  the  conditional  lien  acquired  by  the  levy  of  an  attachment.  (CorTisr 
V.  Miller,  1  B.  R.  408;  in  re  Ellis,  1  B.  R.  551 ;  in  re  Williams,  2  B.  R.  239; 
8.  c.  1  L.  T.  B.  107,  113;  s.  c.  8  A.  L.  Rev.  874;  in  re  Brand,  8  B.  R  824; 
B.  c.  2  L.  T.  B.  06 ;  Mixer  v.  Exeehior  Co.  65  N.  C.  552 ;  Payson  v.  Poysoh^  1 
Mass.  288;  Flagg  v.  Tyler,  6  Mass.  83;  Harrison  v.  Sterry,  5  Cranch,  289; 
B.  c.  Bee,  244;  Hatch  v.  jSeely,  13  B.  R.  380;  s.  c.  37  Iowa,  498.; 

This  provision  applies  to  attachments  sued  out  in  State  courts.  (Bank  v. 
Ooerstreet,  13  B.  R.  154 ;  a.  c.  10  Bush,  148.) 

The  language  of  this  clause  is  broad  and  comprehensive,  and  not  restricted, 
and  made  to  have  reference  to  the  time  at  which  the  act  was  to  become  oper- 
ative. The  period  of  four  months  was  not  intended  to  have  reference  to  the 
first  day  of  June,  1867,  when  the  act  was  to  go  into  effect  as  to  all  its  pro- 
visions, but  was  fixed  as  a  period  within  which  no  preference  should  be  gained 
by  one  creditor,  by  attachment,  over  the  claims  of  other  creditors  of  the 
bankrupt.  An  attachment  made  after  the  passage  of  the  act,  but  before  the 
first  day  of  June,  1867,  and  within  a  period  of  four  months  next  preceding 
the  commencement  of  proceedings  in  bankruptcy,  was  dissolved.  (Comer  t. 
MaUory,  81  Md.  478.) 

The  appointment  of  a  receiver  and  the  transfer  of  the  custody  of  the 
attached  property  from  the  sheriff  to  him  alters  no  one's  rights.  Hid  custody 
is  that  of  the  law,  and  is  in  its  nature  provisional  and  suspensive,  leaving  the 
rights  of  the  parties  concerned  to  be  controlled  by  the  ultimate  judgment  of 
the  court.  (Miller  v.  Bowles,  9  B.  R.  354;  s.  c.  10  B.  R.  515;  s.  c.  2  N.  Y. 
Supr.  568;  s.  c.  68  N.  Y.  253.) 

The  commencement  of  proceedings  in  bankruptcy  against  one  partner 
\nthin  four  months  after  the  issuing  of  an  attachment  against  a  firm  does  not 
dissolve  it.     (Mason  v.  Warthens,  14  B.  R.  341 ;  s.  c.  7  W.  Va.  532.) 

A  resolution  of  composition  which  is  passed  without  calling  the  first 
meeting  of  creditors  and  electing  an  assignee,  does  not  dissolve  an  attach- 
ment issued  within  four  months  before  the  commencement  of  such  proceed- 
ings. (Lire  W.  D.  Clapp  &  Co.  14  B.  R.  191;  contra,  Miller  v.  Maclenzie^ 
13  B.  R.  496 ;  Smith  v.  Engle,  9  0.  L.  N.  46.) 

An  attachment  U  not  a  fraud  on  the  bankrupt  law,  and  rights  which  have 
accrued  thereby  under  the  State  law  other  than  expenses  are  not  affected  by 
proceedings  in  bankruptcy.     (Whithed  v.  Pillsbur^y,  13  B.  R.  241.) 

This  section  only  refers  to  attachments  which  are  pending  at  the  time  the 
petition  in  bankruptcy  is  filed.  If  the  attachment  is  prosecuted  to  judgment 
prior  to  that  time,  the  judgment  can  not  be  examined  or  impeached  in  a  col- 
lateral action.  {Henhdmfin  v.  Smith,  12  B.  R.  121;  b.  c.  41  Md.  164;  in  re 
Enoch  Cook,  2  Story,  376;  Fisle  v.  Hunt,  2  Story,  582.) 
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When  an  execution  is  not  in  fact  levied  upon  a  fund  in  the  hands  of  the 
^rnishee,  neither  the  judgment  nor  execution  create  any  lien  upon  the  fund 
other  than  that  under  which  it  has  been  previously  held.  The  mere  fact  that 
a  judgment  has  been  rendered  and  an  execution  issued,  but  not  levied,  does 
not  have  the  effect  to  convert  tlie  attachment  lien  upon  a  fuud  in  the  hands  of 
a  garnishee  into  a  lien  upon  final  process.  In  such  a  case  the  attachment  lien 
remains,  after  the  judgment  and  before  the  levy  of  the  execution,  precisely 
what  it  was  before,  to  wit,  an  attachment  under  mesne  process.  (Howe  v. 
Union  Ins,  Co.  42  Cal.  528;  s.  c.  4  L.  T.  B.  41.) 

An  attachment  made  March  8,  1867,  at  seven  o^ clock  in  the  afternoon,  was 
dissolved  by  the  commencemeot  of  proceedings  in  bankruptcy  on  July  8, 
1867,  at  two  o'clock  and  fifteen  minutes  in  the  afternoon,  tor  it  was  made 
within  the  period  of  four  months  prior  to  such  commencement.  Fractions  of 
a  day  will  be  considered  and  the  very  hour  ascertained  where  the  means  for 
an  accurate  computation  are  afforded.  {Westbrook  Manuf,  Co.  v.  Orant^  60 
Me.  88;  s.  c.  6  L.  T.  B.  545.) 

If  a  lien  is  obtained  by  the  filing  of  a  bill  to  reach  the  equitable  assets  of 
the  bankrupt,  it  will  be  preserved  although  an  attachment  was  issued  with 
the  summons,  for  the  attachment  may  be  regarded  as  mere  surplusage.  {House 
V.  Swanson^  7  Tenn.  32.) 

A  judgment  obtained  in  the  courts  of  one  State,  can  not  be  collected  in 
another  State,  except  by  a  sutt  thereon  at  common  law,  or  by  process  of  at- 
tachment; and  in  either  case,  the  writ  issued  in  the  suit  to  collect  it  is  tnesne 
process.  An  attachment  on  such  judgment  will  be  dissolved,  if  issued  within 
four  months  before  the  commencement  of  proceedings  in  bankruptcy.  {Ran- 
dall A  Co,  V.  McLain,  40  Geo.  162.) 

An  attachment  properly  issued  is  legal  and  valid  until  dissolved.  It  is 
not  vacated  or  made  void  ah  initio  by  the  commencement  of  proceedings  in 
bankruptcy,  but  simnly  dissolved.  All  proceedings  under  it  up  to  that  time 
are  regular  and  valla.  {In  re  Housberger  et  al.  2  B.  R.  92 ;  s.  c.  2  Ben.  504 ; 
i»  re  C.  H.  Preston,  6  B.  R.  545.) 

The  assignee  can  not  be  made  a  party  plain  tiff  in  an  attachment  suit  pend- 
ing against  the  bankrupt.  The  assignee  is  the  representative  of  the  bank- 
rupt's estate,  but  he  is  not  the  representative  of  the  plaintiff  in  an  attachment. 
{Smith  V.  Lawtan,  39  Geo.  29.) 

The  assignee  may,  on  his  own  motion,  be  made  a  party,  if  for  no  other 
reason  than  to  have  it  properly  made  known  to  the  court  that  the  defendant 
has  become  a  bankrupt.  He  has  also  a  right  to  move  to  dismiss  the  attach- 
ment. The  adjudication  of  bankruptcy  must  be  made  known  to  the  State 
court  in  some  authentic  mode.  It  may  be  denied.  Order  is  one  of  the  first 
requisites  of  legal  proceedings,  and  the  State  court  can  not  take  notice  of 
the  judgments  of  other  courts  by  instruction.  They  must  be  brought  to  the 
notice  of  the  court,  and  this  can  not  be  done  without  parties.  (Kent  v.  Down- 
ing, 10  B.  R.  538 ;  s.  c.  44  Geo.  116;  Johnson  v.  Binhop,  8  B.  R.  583;  8.  c.  1 
Wool.  824 ;  Uarrod  v.  Burgess,  5  Rob.  [La.]  449.) 

Where  the  attachment  was  issued  within  four  months  before  the  com- 
mencement of  the  proceedings  in  bankruptcy,  it  will,  on  motion,  be  dissolved 
by  the  State  court,  although  a  judgment  has  been  entered  and  the  proceeds 
of  a  sule  of  the  property  under  an  execution  paid  over  to  the  plaintiff  by  the 
sheriff.     (Dickersan  v.  Spaulding,  14  N.  Y.  Supr.  288.) 

An  assignee  may  move  for  a  dissolution  of  the  attachment,  although  the 
property  has  been  sold,  and  it  is  not  proper  to  put  him  on  terms  in  this  re- 
.spect.     (King  v.  Loudon,  14  B.  R.  383 ;  s.  c.  53  Geo.  04.) 

When  a  motion  for  the  dissolution  of  an  attachment  asks  that  the  sheriff 
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1)6  directed  to  deliver  the  property  to  the  assignee,  notice  thereof  must  be 
given  to  the  sheriff.     (JHekerson  v.  Spaulding^  14  N.  Y.  Supr.  288.) 

A  claim  by  the  assignee  of  the  defendant  that  the  attachment  has  been 
dissolved  by  the  bankruptcy,  presents  substantive  material  facts  to  abate  tbe 
proceedings,  and  those  facts  should  be  pleaded  in  an  issuable  shape  and  '  eri- 
ned  by  the  oath  of  the  claimant  instead  of  being  set  forth  in  a  motion.  {^Heeht 
V.  Wamll,  27  Ark.  412.) 

A  plea  of  the  commencement  of  the  proceedings  in  bankruptcy  is  insuffi- 
cient, for  the  filing  of  the  petition  is  but  an  incipient  step  in  the  proceeding 
for  an  adjudication.     {WeUa  v.  Brander^  18  Miss.  348.) 

If  the  defendant  files  a  petition  in  bankruptcy  after  the  levying  of  an  at- 
tachment, the  proceedings  should  be  staved  until  an  assignee  is  appointed. 
(Fisher  v.  Voie,  3  Rob.  [La.]  457;  Kittredge  v.  Emerwm,  16  N.  H.  227.) 

The  assignee  has  a  right  to  appear  in  the  State  court,  and  on  motion  bare 
the  attachment  dissolved.     {Loudon  v.  King^  50  Geo.  802.) 

An  allegation  that  the  attachment  has  been'  dissolved  by  the  bankruptcy 
of  the  defendant,  is  matter  in  abatement,  and  should  be  properly  pleaded  and 
verified,  instead  of  being  set  forth  in  a  general  vague  motion.  {Hecht  v.  Was- 
Bell,  27  Ark.  412.) 

Where  the  garnishee  files  a  petition  in  bankruptcy  within  four  months 
after  the  service  of  the  writ  of  garnishment  upon  him,  the  attachment  is  dis- 
solved.    {Janes  v.  Beach,  1  Mich.  N.  P.  94.) 

Ko  intervention  by  the  assignee  in  the  attachment  suit  is  essential  to  the 
dissolution  of  a  garnishment.  When  the  bankruptcy  of  a  garnishee  occurs^ 
the  fund  falls  back  into  the  estate,  and  is  unaffected  by  a  judgment  between 
a  bankrupt  and  a  third  pei*son  assupiing  to  direct  it.  {Janes  y.  Beaeh^  1 
Mich.  N.  P.  94.) 

From  the  date  of  the  dissolution  of  the  attachment,  the  sheriff,  or  other 
person  having  then  actual  possession  of  the  attached  property,  becomes  di- 
vested of  all  official  relations  to  that  property,  and  becomes  a  simple  bailee 
thereof  to  the  use  of  the  person  by  virtue  of  the  bankrupt  act  entitled  to  the 
same.  If  he  afterwards,  by  sale  or  in  any  other  way,  disposes  of  the  prop- 
erty otherwise  than  to  transfer  the  bankrupt's  interest  in  the  same  to  him  to 
whom  by  the  bankrupt  law  it  falls,  his  act  has  no  ofiUcial  character,  and 
needs,  to  make  it  valid,  the  ratification  of  the  person  having  title  under  the 
law.     (//t  re  C.  H.  Preston,  6  B.  R.  545.) 

The  attaching  creditor  can  not  prove  the  costs  incurred  in  the  attachment, 
because,  until  judgment  is  obtained,  they  are  not  a  debt  of  the  bankrupt,  for 
they  were  not  incurred  for  his  benefit  or  at  his  request.  (In  re  Fortune,  2  B. 
R.  662;  s  c.  Lowell,  306;  Onrdner  v.  Cook,  7  B.  R.  346:  in  re  C.  H.  Preston, 
6  B.  R.  545 ;  in  re  Hatje,  12  B.  R.  548.) 

The  lien  for  the  debt  and  for  the  costs  is  precisely  the  same  in  all  respects*, 
in  regard  to  the  means  by  which  it  is  acquired,  and  the  tenure  by  which  it  is 
held,  an<i  when  such  lien  ceases  by  reason  of  the  dissolution  of  the  attach- 
ment as  to  one,  it  must  necessarilv  cease  as  to  the  other.  {In  re  Geo.  S.  Ward, 
9  B.  R.  849;  in  re  C.  H.  Preston,*  6  B.  R.  545;  in  re  Fortune,  2  B.  R.  6fi2;  a. 
c.  Lowell,  306;  contra^  in  re  Ilousberger  et  al.  2  B.  R.  92;  s.  c.  2  Ben.  504;  in 
re  C.  H.  Preston,  5  B.  R.  293 ;  Lot  don  v.  King,  50  Geo.  302;  in  re  John  S. 
Foster,  2  Btory,  131.) 

When  the  claim  on  which  the  attachment  was  issued  is  merged  in  a  judg- 
ment rendered  after  the  commencement  of  proceedings  in  bankruptcy,  the 
lien  for  fees  and  expenses  is  lost  and  extinguished  in  the  judgment.  {In  re 
Williams,  2  B.  R.  229 ;  s.  c.  3  L.  T.  B.  107,  113 ;  s.  c.  3  A.  L.  Rev.  374  ) 
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The  rights  of  the  officer  making  the  attachment  are  no  greater  than  tho^e 
of  the  attaching  creditor.  Incase  of  the  dissolution  of  the  attachment,  he 
has  no  lien  whatever  for  his  costs  and  disbursements.  In  such  case  he  must 
look  to  the  attaching  creditor  alone  for  the  same,  and  in  no  case  can  he  with- 
hold the  property  from  the  marshal  or  assignee  on  account  thereof,  or  look 
to  the  assignee  or  the  bankrupt's  estate  for  the  payment  thereof,  ijn  re  Geo^ 
8.  Ward,  9  B.  R.  549.) 

An  officer  must  look  to  the  party  who  employs  him  for  his  fees.  He  has 
no  claim  upon  the  adverse  party  for  them.  {Zeiber  v.  ffill^  8  B.  R.  239;  s.  c. 
1  Saw.  268.) 

If  the  sheriff  sells  the  property  after  the  commencement  of  proceedings  in 
bankruptcy,  his  lien  is  lost  when  he  lets  it  go.  Nothing  less  than  the  consent 
of  the  person  entitled  at  tlie  time  of  the  sale  to  the  property  can  preserve  the 
lien  to  take  effect  on  the  proceeds.     (In  re  C.  H.  Preston,  6  B.  R.  545.) 

The  sheriff  can  not  retain  the  property  until  the  fees  and  charges  are  paid ; 
for  when  the  attachmeot,  by  virtue  of  which  he  holds  the  property,  is  dis- 
solved, he  has  no  means  of  enforcing  his  lien  against  the  property.  His  rem- 
edy, if  he  has  a  lien,  is  to  apply  to  the  bankrupt  court  to  have  it  allowed  and 
paid  oat  of  the  assets  that  may  come  into  the  hands  of  the  assignee.  (In  re 
W.  S.  Stevens,  o  B.  R.  298 ;  s.  c.  2  Biss.  373.) 

The  costs  are  but  an  incident,  and  the  debt  or  principal  must  be  proven 
and  allowed  before  the  costs  can  be  proven  and  allowed.  (In  re  C.  H.  Pres- 
ton, 6  B.  R  293.) 

Costs  which  are  made  after  the  commencement  of  proceedings  in  bank- 
ruptcy can  not  be  allowed.     (In  re  C.  H.  Preston,  5  B.  R.  293.) 

Costs  incurred  in  attaching  property  which  is  not  liable  to  attachment 
can  not  be  allowed.     (In  re  C.  U.  Preston,  5  B.  R.  293.) 

The  State  court  can  not  direct  any  of  the  fund  to  be  paid  to  the  attach- 
ing creditor,  but  the  whole  must  be  paid  over  to  the  assignee.  (Harmon  v. 
James&on,  1  Cranch  C.  C.  288) 

When  the  attachment  is  dissolved,  the  State  court  may  adjust  the  lien  for 
costs  before  turning  the  money  over  to  the  assignee.  (Loudon  v.  King,  50 
Geo.  302.) 

The  bankrupt  court  may,  in  the  exercise  of  its  equitable  jurisdiction,  re- 
quire the  assignee  to  pay  such  charges  as  appear  to  have  benefited  the  estate 
in  his  hands,  though  incurred  before  the  petition  was  filed,  and  not  pro- 
tected by  an  absolute  lien.  When  the  assignee  receives  the  benefit  of  the 
costs  of  an  attachment,  he  should  sustain  the  burden.  (In  re  Fortune,  2  B. 
R.  6i)2;  s.  C.  Lowell,  306;  Gardner  v.  Cook,  7  B.  R.  34r.;  Zeiber  v.  Hill,  8  B. 
R.  239;  s.  c.  t  Saw.  268;  in  re  Geo.  8.  Ward,  9  B.  R.  349;  tw  re  Holmes  et  aL 
14  B.  R.  209.) 

If  the  attaching  creditor  is  not  the  petitioning  creditor  for  the  adjudica- 
tion of  bankruptcy,  this  fact  raises  a  presumption  against  the  allowance  of 
the  claim  for  expenses.     (In  re  Geo.  S.  Ward,  9  B.  R.  349.) 

Where  the  interval  between  the  levying  of  the  attachment  and  the  filing 
of  the  petition  in  bankruptcy  by  another  creditor  is  brief,  the  omission  to  file 
such  petition  is  not  unreasonable.     (In  re  Geo.  S.  Ward,  9  B.  R.  849.) 

Where  the  costs  nre  incurred  solely  for  the  benefit  of  the  attaching  cred- 
itor, they  can  not  be  allowed.     (In  re  Archenbrown,  8  B.  R.  429.) 

The  attachment  can  not  be  sustained  as  against  property  which  will  be 
set  apart  to  the  bankrupt  as  exempt.  {In  re  C.  H.  Preston,  5  B.  R.  293;  in 
re  Ellis,  1  B.  R.  551 ;  contra,  BMnson  v.  WiUon,  15  Kans.  595.) 


506  THE  BANKRUPT  LAW.  [§  5044. 

If  the  assdgnee  files  a  petition  to  set  aside  a  sale  of  exempted  property 
made  under  an  attachment,  the  petition  will  be  dismissed  with  ccsts  to  the 
assignee  personally.    (I/i  r6  C.  H.  Preston,  6  B.  R.  645.) 

If  an  attachment  for  a  firm  debt  is  laid  upon  the  property  of  a  firm  com- 
posed of  three  members,  of  whom  one  only  is  bankrupt,  it  may  be  dissolved 
as  to  the  interest  of  the  latter,  and  bind  the  interests  of  other  members^ 
(Harrison  v.  Sterry^  5  Cranch,  289 ;  s.  c.  Bee,  344.) 

If  the  bankrupt  is  not  a  debtor  to  the  firm,  his  interest  may  be  considered 
to  be  his  proportionate  share  of  the  property.  (Harrison  y.  Sterry,  6  Cranch, 
289 ;  s.  c.  Bee,  244.) 

While  the  lien  created  by  an  attachment  continues,  the  sheriff  may  at  aoy 
time  demand  a  return  of  the  property  Irom  a  receiptor,  and  if  it  is  refused, 
he  has  an  immediate  right  of  action,  irrespective  of  the  question  whether  it 
will  or  will  not  be  needed  for  the  payment  of  the  debt  on  which  it  was 
attached.  Such  a  liability  will  not  be  discharged  or  in  any  manner  affected 
by  the  bankruptcy  of  the  debtor.  If  the  receiptor*  refuses  to  deliver  the 
property  to  the  sheriff,  after  an  execution  has  been  issued  upon  a  judgment 
rendered  in  the  attachment  proceedings,  he  can  not  take  advantage  of  bis 
own  fault  and  claim  that  the  attachment  has  been  dissolved.  {Paris  y. 
Sheldon,  86  Conn.  406.) 

Where  the  attachment  was  against  an  individual  partner,  a  receiptor  may 
show  that  the  firm  at  the  time  of  the  attachment  was  insolvent,  and  subse- 
quently became  bankrupt,  and  that  the  property  was  firm  property,  and  was 
delivered  to  the  assignee.    {Lewis  v.  Webber,  116  Mass.  450.) 

If  a  judgment  is  entered  in  the  attachment  suit,  even  after  the  commence- 
ment of  the  proceedings  in  bankruptcy,  the  subsequent  discharge  of  the  de- 
fendant will  not  relieve  the  receiptor  from  liability.  {Smith  v.  Brown,  14 
N.  H.  67.) 

If  the  defendant  fails  to  apply  for  a  stay  of  the  proceedings,  and  judg- 
ment is  rendered  against  him,  it  is  conclusive  against  his  surety  on  the  bond 
to  dissolve  the  attachment,  although  the  plaintiff  proved  his  debt.  {Cutter 
V.  Evans,  11  B.  R.  448;  s.  c.  115  Mass.  27.) 

The  provisions  of  this  clause  do  not  apply  to  the  collateral  liability  of 
sureties  upon  a  bond  given  to  dissolve  the  attachment,  and  by  which  the  lien 
is  discharged.  The  bond  is  not  a  mere  substitute  for  the  attachment.  It  does 
not  merely  restore  the  possession  of  the  property  to  the  debtor,  subject  to  the 
attachment:  it  dissolves  the  attachment  utterly.  It  is  not  given  for  the  prop- 
erty itself,  nor  as  security  for  its  value;  but  for  the  payoient  absolutely  of  the 
judgment  when  recovered  in  suit,  whatever  may  be  its  amount.  It  is  not 
the  equivalent  of  the  attachment,  and  has  not  its  incidents.  The  discbai^, 
when  obtained,  may  be  pleaded  in  bar  to  the  action,  and  the  sureties  on  the 
bond  may  thus  be  released,  even  though  the  attachment  was  issued  more  than 
four  months  prior  to  the  commencement  of  proceedings  in  bankruptcy. 
{Carpenter  et  aJ.  v.  Turrell,  100  Mass.  450;  Williams  v.  Atkinson,  83  Tex.  16; 
fyide  Zollar  v.  Jantrin,  49  N.  H.  114;  Holyohe  v.  AdamSy  10  B.  R.  270 ;  s.  c.  2 
N.  y.  Supr.  1 ;  s.  c.  8  N.  Y.  Supr.  [Hun],  223.) 

Where  an  attachment  issued  more  than  four  months  before  the  commence- 
ment of  the  proceedings  in  bankruptcy,  was  dissolved  by  filing  a  bond,  the 
bankrupt  will  not  be  allowed  to  file  a  supplemental  answer  setting  up  his 
-discharge.     {Holyohe  v.  Adams,  13  B.  R.  413 ;  s.  c.  59  N.  Y.  238.) 

The  bankrupt  may  give  a  bond  to  dissolve  the  attachment,  although  it 
was  issued  more  than  four  months  prior  to  his  bankruptcy.  {Braley  v.  Boomer, 
12  B.  R.  303;  a.  c.  116  Mass.  527.) 

No  matter  or  thing  which  has  arisen  since  the  judgment  in  the  original 


§  5044.]  NOTES  OF  DECISIONS.  507 

irrit  can,  upon  review,  be  pleaded  in  bar  of  the  original  action.  A  plea  of  a 
subsequent  discharge  in  bankruptcy  is  irregular,  and  can  not  defeat  the 
attachment.     {ZoUar  v.  Janvrin^  49  N.  H.  114.) 

An  action  of  review  is  merely  a  chose  in  action,  which,  in  virtue  of  the 
adjudication  of  bankruptcy,  became  vested  in  the  assignee.  Whatever  may 
be  recovered  upon  the  review,  in  the  way  of  damages  or  costs,  or  in  reduc- 
tion of  either,  must'  be  recovered  by  the  assignee  for  the  benefit  of  the 
creditors,  whose  rights,  as  well  as  those  of  the  bankrupt,  the  assignee  repre- 
sents. If  the  action  is  prosecuted  in  the  name  of  the  debtor,  instead  of  the 
assignee's,  the  judgment  must  be  for  the  adverse  party.  iZollar  y.Janvrin,  49 
N.  H.  114.) 

Every  State  court  owes  obedience  to  an  act  of  Congress,  concerning  a  mat- 
ter within  the  power  of  Congress,  as  fully  as  a  court  of  the  United  States. 
An  adjudication  of  the  district  court  of  another  State  is  equal  in  all  respects 
to  a  similar  adjudication  by  the  district  court  of  the  State  in  which  the  attach- 
ment is  pending.     {Mxer  v.  Excelsior  Co.  65  N.  C.  552.) 

A  proceeding  by  way  of  distress  for  rent,  under  the  statutes  of  the  State 
of  Illinois,  is  in  the  nature  of  an  attachment,  and  the  property  is  attached 
upon  mcme  process ;  but  the  certificate  given  by  the  court,  setting  forth  the 
amount  found  to  be  due  to  the  landlord  together  with  the  costs  of  court,  is 
in  the  nature  of  final  process.     {In  re  Joslyn  et  al.  3  B.  R.  473 ;  s.  c.  2  Biss.  235.) 

In  Connecticut,  the  first  attaching  creditor  has  sixty  days  in  case  of  per- 
sonal property,  and  four  months  in  case  of  real  estate,  after  final  judgment, 
within  which  to  levy  his  execution,  and  thus  enforce  his  attachment  lien. 
After  he  has  done  so,  or  if  his  time  has  expired,  then  the  second  attaching 
creditor  has  the  same  length  of  time  within  which  to  levy  his  execution.  The 
third  attaching  creditor  has  the  same  time  after  the  second  that  the  second 
does  after  the  first ;  and  so  on  till  the  property  is  exhausted  or  the  attach- 
ments are  all  satisfied.  The  levy  of  an  execution,  while  there  is  a  subsisting 
prior  encumbrance  by  attachment  on  the  same  property,  is  void.  The  assignee 
represents  the  creditors  of  the  bankrupt,  as  well  as  the  bankrupt  himself 
and  can  take  advantage  of  any  remedy  which  would  be  open  to  a  subsequent 
attaching  creditor.  (Beers  et  al,  v.  Place  A  Go.  5  B.  R.  459;  s.  c.  36  Conn. 
579;  8.  c.  1  L.  T.  B.  262.) 

No  attachment  made  prior  to  the  period  of  four  months  next  preceding 
the  commencement  of  proceedings  in  bankruptcy  is  dissolved.  Not  being 
dissolved,  it  remains  in  full  force.  When  the  attachment  is  so  made  prior  to 
that  time,  the  debtor's  title  to  the  property  attached  passes  to  the  assignee, 
subject  to  the  creditor's  lien  acquired  by  virtue  of  such  attachment.  The 
lien  may  be  enforced  by  any  requisite  proceedings  therefor  which  do  not  in- 
volve a  judgment  in  personam.  A  judgment  only  to  be  enforced  against  the 
property  attached,  but  not  to  be  enforced  against  the  person  of  the  defendant 
or  any  other  property,  may  be  'entered,  even  though  a  discharge  has  been 
granted,  and  is  pleaded  in  bar  of  the  action.  {Bates  v.  Tappan^  3  B.  R.  647 ; 
8.  c.  99  Mass.  376 ;  Bownian  v.  Harding,  4  B.  R.  20 ;  s.  c.  56  Me.  559 ;  8  cmson 
V.  Barton  et  al.  4  B.  R.  1 :  s.  c.  5  Ben.  325 ;  Leighton  v.  Kelsey  et  al.  4  B.  R. 
471 ;  8.  c.  57  Me.  85 ;  Perry  v.  Somerly,  57  Me.  552 ;  Stoddard  v.  L  eke.  9  B.  R. 
71;  8.  c.  43  Vt.  574;  Daggett  w.  Cook,  37  Conn.  341;  May  v.  Courtney,  47 
Ala.  185;  Peck  v.  JenneaSy  7  How.  612;  Ingrahim  v.  Philips,  1  Day,  117;  Kit- 
tredge  v.  Emerson,  15  N.  H.  227  ;  Kittredge  v.  Warren,  14  N.  H.  609;  Daven- 
port V.  Tilton,  51  Mass.  320;  Johnson  v.  Collins,  116  Mass.  392;  Munson  v.  B. 
H.  &E.R.  R.  Co.  14  B.  R.  173;  s.  c.  3  Cent  L.  J.  269;  Stockmell  v.  Silloway, 
113  Mass.  382;  vide  in  re  Bellows  &  Peck,  3  Story,  428.) 

The  rules  of  law  by  which  the  amount  for  which  the  plaintiff  is  entitled 
to  judgment,  is  determined,  are  not  nflfected  by  the  bankruptcy  of  the  defend- 
ant    {Johnson  v.  Collins,  110  Mass.  392.) 
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No  special  judgment  can  be  entered  to  bs  enforced  against  the  bond,  if 
the  defendant  pleads  his  discharge,  where  the  attachment  was  issued  more 
than  four  months  before  the  commencement  of  the  proceedings  in  ban'iruptcy. 
although  the  bond  was  filed  after  the  adjudication  of  bankruptcy.  {ffamiUvn. 
V.  Bryant,  114  Mass.  543) 

Where  the  attachment  was  laid  more  than  four  months  prior  to  the  com- 
mencement of  proceedings  in  bankruptcy,  no  personal  judgment  should  be 
rendered  against  the  debtor  if  he  pleads  a  discharge.  {Shearon  y,  Hender^ony 
38  Tex.  246.) 

If  the  State  law  allows  a  bond  to  dissolve  an  attachment  to  be  filed  at  any 
time  before  judgment,  it  can  not  be  filed  after  a  trial,  but  before  the  entry  of 
a  special  judgment  to  bind  the  property.  {Johnson  y.  Collins^  12  B.  R.  70 ;  a. 
c.  117  Mass.  343.) 

A  demurrer  to  a  plea  of  discharge  in  bankruptcy  is  erroneous  in  an  attach- 
ment suit.  The  proper  practice  is  to  file  a  replication  stating  the  time  of 
suing  out  the  attachment,  and  the  date  of  the  proceedings  in  bankruptcy. 
(Gibson  V.  Greeny  45  Miss.  209.) 

The  assignee  should  be  made  a  party  to  the  attachment  suit,  or  at  least  be 
afibrded  the  opportunity  by  citation  to  come  in,  if  he  will.  He  represeots 
the  creditors  of  the  bankrupt,  whose  interests  are  entitled  to  protection.  He 
takes  the  property  attached,  subject  to  all  legal  liens  upon  it,  and  in  his 
hands  he  can  interpose  every  defense  open  to  the  bankrupt,  whether  to  the 
demand  itself  or  to  the  attachment,  interposing  a  defense,  in  his  discretion, 
in  the  best  interests  of  the  estate.     {Gibson  v.  Green,  45  Miss.  209.) 

A  creditor,  having  a  valid  attachment,  can  at  any  time  be  prohibited  irom 
selling  the  property  attached.  The  assignee  has  the  right  to  fi*ee  the  estate 
from  the  attachment  lien,  if  that  course  becomes  advisable,  and  the  district 
court  can  protect  him  in  the  exerciso^of  that  right,  and  interpose  its  au- 
thority at  such  time  as  may  be  most  expedient  or  proper.  (Samson  y.  B^irton 
etal.  4  B.  R.  1;  B.  c.  5  Be'^n.  325;  Sainson  v.  C^arh,  6  B.  R.  403;  s.  c.  » 
Blatch.  372.) 

The  lien  of  an  attachment  is  incident  to  the  process.  It  can  not  exist 
without  it.  When  the  process  dies,  the  lien  must  necessarily  die  with  it. 
How  then  can  a  lien  of  attachment  on  process  issued  by  a  State  court  be  pre- 
served and  enforced  in  the  Federal  courts?     (Daggett  v.  Cook,  37  Conn.  341.) 

The  return  of  the  sheriff,  showing  a  valid  attachment,  is  conclusive,  and 
can  not  he  impeached  by  proofs  ah  extra,  (Bowman  v.  Harding,  4  B.  R.  20  ; 
s.  c.  66  Me.  559.) 

Where  by  law  the  plaintiff  having  a  judgment  may  issue  an  attachment 
thereon,  instead  of  any  other  execution,  such  an  attachment  is  final  and  not 
mesne  process.  It  is  true  it  originates  a  new  suit  between  the  plaintiff  and 
the  garnishee,  which  may  result  in  a  judgment  and  execution  against  the 
latter,  but  this  makes  it  none  the  less  final  process  as  against  the  defendant  in 
the  original  judgment,  and  such  process  does  not  fall  within  the  operation  of 
this  clause  of  the  bankrupt  act.  (The  Firnt  National  Banhof  Baliinwre  v. 
Jaggers,  81  Md.  38;  ^Yilbur  v.  Wilson,  2  W.  N.  496;  Steu^art  v.  Warden,  1 
W.  N.  3.) 

The  title  to  the  property  attached  vests  in  the  assignee  as  soon  as  the 
assignment  to  him  is  executed,  and  with  this  title  he  acquires  a  right  to  im- 
mediate possession.  He  can  not  sue  the  sheriff  by  an  action  at  law  m  the  dis- 
trict court.  Whether  the  attachment  has  ceased  to  have  any  binding  force 
dejiends  not  only  upon  a  proposition  of  law,  but  also  upon  two  questions  of 
fact — ^that  is,  whether  the  debtor  has  been  adjudicated  bankrupt,  and  whether 
he  is  entitled  to  the  property.  Of  the  principle  of  law,  that  bankruptcy  oper- 
ates to  dissolve  the  attachment,  the  State  court  is  bound  to  take  judicial  no- 
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tice;  but  of  the  two  facts  stated  it  is  not  bound  to  take  such  notice.  No 
court  is  bound  to  take  judicial  notice  of  the  proceedings  of  another  court. 
If  material  to  a  controversy  before  it,  it  must  be  informed  thereof  by  the 
pleadings;  and  if  the  allegations  are  denied,  they  must  be  proved  by  the 
record.  The  State  court  should  be  informed  in  a  proper  way  of  the  proceed- 
ings in  bankruptcy  before  its  possession  of  property  held  under  an  attachment 
is  interfered  with  or  assailed.  It  would  be  a  violation  of  judicial  comity,  and 
provoke  unseemly  conflicts,  to  seize  the  property  out  of  the  hands  of  its  officer. 
if  the  assignee  desires  the  possession  oi  the  property,  and  it  is  withheld,  he 
must  seek  relief  in  the  State  courts.  (Johnson  v.  Bishyp^  8  B.  R.  533 ;  s.  c.  1 
Wool.  32^;  Doe  v.  Childress,  11  B.  R.  317;  s.  c.  21  Wall.  643.) 

The  assignee  can  not  treat  the  judgment  in  the  attachment  suit  as  a  nulity, 
for  he  claims  under  the  defendant  by  a  transfer  subsequent  to  the  attachment. 
He  may  come  in  as  a  party,  and  can  not,  therefore,  be  regarded  as  a  stranger 
to  the  judgment  which  may  be  rendered.  (Kittredge  v.  Emerson^  15  N.  H. 
227.) 

Where  the  attachment  was  issued  more  than  four  months  prior  to  the  com- 
mencement of  the  proceedings  in  bankruptcy,  a  purchaser  at  a  sale  under  a 
decree  made  after  that  time  acquires  a  title  which  can  not  be  attacked  collat- 
erally by  the  assignee,  although  the  assignee  was  not  made  a  party  to  the  suit. 
{Dae  V.  ChUdress,  11  B.  R.  317;  s.  c.  21  Wall.  648.) 

The  sheriff  is  not  liable  to  the  assignee  for  the  value  of  property  sold  under 
^  fieri  facias  issued  upon  a  judgment  entered  in  an  attachment  suit  after  the 
commencement  of  the  proceedings  in  bankruptcy,  although  the  attachment 
vims  issued  within  four  months  before  that  time.  {Bradley  v.  Frost,  3  Dillon, 
457;  contra,  Miller  v.  O'Brien,  9  B.  R.  26;  s.  c.  9  Blatch.  270.) 

If  judgment  is  entered  and  the  property  sold  after  the  commencement  of 
the  proceedings  in  bankruptcy,  the  assignee  may  recover  the  proceeds  from 
the  attaching  creditor,    (Bradiyy,  Frost,  3  Dillon,  457.) 

If  real  estate  is  subject  to  an  attachment  that  is  valid  as  against  the  as- 
signee, the  taxes  thereon  should  be  paid  out  of  the  fiind  realized  (herefrom 
it  they  were  allowed  and  deducted  from  the  valuation  at  the  time  of  the  levy. 
{Foster  v.  Inglee,  13  B.  R.  239.) 

If  an  attaching  creditor  pays  off  a  prior  incumbrance  under  the  provisions 
of  a  State  law,  which  gives  him  a  right  to  be  repaid  from  the  proceeds  of  the 
property,  he  will,  upon  the  dissolution  of  the  attachment,  be  entitled  to  re- 
pavment  from  the  proceeds  received  therefrom  by  the  assignee.  (  Whithed  v. 
Pillsbury,  13  B.  R.  241.) 

An  attachment  issued  by  a  State  court  against  a  corporation  more  than 
four  months  before  the  corameocemcnt  of  the  proceedings  in  bankruptcy,  will 
not  be  dismissed  for  want  of  jurisdiction.  (Munson  v.  B,  H,  <k  E,  E,  B,  Co. 
14  B.  R.  173;  8.  c.  8  Cent.  L.  J.  269.) 

After  a  qualified  ju<^gment  has  been  entered,  the  sheriff  may  maintain  an 
action  agiinst  the  receiptor  upon  his  receipt.  {Lamprey  v.  Leavitt,  20  N.  H. 
544.) 

The  lien  of  an  attachment  upon  property  delivered  to  a  receiptor  follows 
the  property  into  the  hands  of  the  debtor's  assignee.  {Bowe  v.  Page,  13  B.  R. 
366;  8.  C.54N.  H.  190.) 

If  property  taken  under  an  attachment  issued  more  than  four  months 
before  the  commencement  of  the  proceedings  in  bankruptcy  is  delivered  to  a 
receiptor,  the  plaintiff  is  entitled  to  take  a  judgment  in  rem  and  levy  an  exe- 
cution upon  the  money  which  may  be  collected  from  the  receiptor.  {Batdi- 
elder  V.  Putnam,  13  B.  R.  404 ;  s.  c.  54  N.  H.  84.) 

If  an  attachment  is  laid  in  the  hands  of  a  garnishee  prior  to  the  period  of 
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four  months  next  preceding;  the  commencement  of  the  proceedings  in 
bankruptcy,  it  is  not  dissolved.  {Hatch  v.  Seely^  13  B.  R.  380;  s.  c.  37  Iowa, 
493.) 

If  the  defendant  is  adjudged  bankrupt  after  the  issue  and  lejry  of  an 
attachment  to  perfect  a  mechanic's  lien,  an  order  of  notice  may  be  issued 
against  the  assignee  to  appear  at  the  next  term  and  show  cause  why  judg- 
ment should  not  be  rendered  against  the  property  attached  for  the  lien,  and 
if  he  neglects  to  appear  the  plaintiff  may  then  proceed  with  his  case  and  take 
a  judgment  in  rem  against  the  property.  {Marston  v.  StieJmei/,  65  N.  H. 
383.) 

Where  the  attachment  is  on  both  real  and  personal  property,  evidence 
that  the  attachment  has  by  agreement  been  dissolved  as  to  the  personal  prop- 
erty is  incompetent,  for  it  remains  an  existing  lien  on  the  real  estate.  A 
qualified  judgment  does  not  determine  the  rght  to  levy  on  the  personal 
property,  but  that  question  can  be  raised  when  the  levy  is  made.  {Bostc^rth 
v.  Pomeroy,  112  Mass.  293.) 

The  commencement  of  proceedings  in  bankruptcy  within  four  months 
after  the  issuing  of  an  attachment  renders  it  illegal  for  a  receiptor  who 
merely  undertook  to  produce  the  property  to  satisfy  any  execution  that 
might  be  issued  on  any  judgment  rendered  therein  to  perform  his  contract 
and  releai»es  him  from  the  same.  {Kaiser  v.  Richardson^  14  B.  R.  391 ;  s.  c.  5 
Daly,  301.) 

The  only  right  which  a  judgment  creditor  has  under  a  levy  made  subse- 
quent to  an  attachment,  is  an  interest  in  the  property  subject  to  the  attache 
ment.  When  the  attachment  is  dissolved,  his  right  remains  the  eame,  and^ 
the  assignee  takes  the  interest  covered  by  the  attachment.  The  provisions  of 
the  act  preserving  existing  securities  do  not  indicate  any  intention  to  improve 
the  conaition  of  any  creditor,  or  create  new  rights.  {In  re  Julius  Klancke,  4 
B.  R.  648;  s.  c.  4  Ben.  326.) 

The  nature  or  comparative  efficiency  of  the  means  provided  by  the  statute 
to  secure  the  property  for  the  benefit  of  all  the  bankrupt's  creditors  does  not 
a£fect  the  operation  of  the  adjudication  of  bankruptcy  to  bring  all  his  assets 
at  once  into  the  custody  of  the  law,  and  prevent  their  subsequent  attachment 
by  one  creditor  for  his  own  benefit.  A  sheriflf  who  makes  an  attachment, 
pending  the  proceedings  in  bankruptcy,  can  not  dispute  the  title  of  a  party 
who  claims  the  property  by  a  transfer  from  the  debtor,  on  the  ground  that 
such  transfer  is  fraudulent.  {Williiiras  v.  Merritt,  4  B.  H.  706 ;  s.  c.  103  Mass. 
184.) 

The  sheriflf,  in  an  action  against  him  for  neglecting  to  execute  an  attach- 
ment, can  not  excuse  the  non-performance  of  his  duty  by  averring  that  its 
discharge  might  not  have  availed  the  plaintiff  to  satisfy  his  debt,  because  the 
bankrupt  law  might  have  intervened  and  taken  the  property,  when  attached, 
from  the  custody  of  the  State  law.  The  plaintiff  had  the  right  to  have  the 
command  of  his  process  obeyed,  and  the  attachment  made  by  the  sheriff, 
wliether  it  availed  him  or  not.     {Carlide  v.  Soule^  44  Vt.  265.) 

Sec.  5045. — Tliere  shall  bo  excepted  from  tlie  operation  of  tiie 
conveyance  the  necessary  household  and  kitclien  furniture,  and  such 
other  articles  and  necessaries  of  the  bankrupt  as  the  assignee  shall 
designate  and  set  apart,  having  reference  in  the  amount  to  the  fam- 
ily, condition,  and  circumstances  of  thebankrupt,  but  altogether  not 
to  exceed  in  value,  in  any  case,  the  sum  of  five  hundred  dollars; 
also  the  wearing  apparel  of  the  bankrupt,  and  that  of  his  wife  and 
children,  and  tlie  uniform,  arms,  and  equipments  of  any  person  who 
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is  or  lias  been  a  sbldicr  in  the  militia,  or  in  the  service  of  the  United 
States ;  .and  snch  other  property  as  now  is,  or  hereafter  shall  be, 
exempted  from  attachment,  or  seizure,  or  levy  on  execution  by  tlie 
laws  of  the  United  States,  and  snch  other  property  not  included  in 
the  foregoing  exceptions  as  is  exempted  from  levy  and  sale  upon 
execution  or  other  process  or  order  of  any  court  by  the  laws  of  the- 
State  in  whicli  the  bankrupt  has  his  domicile  at  the  time  of  the 
commencement  of  the  proceedings  in  bankruptcy,  to  an  amount 
allowed  by  the  constitution  and  laws  of  each  State,  as  existing  in 
the  year  eighteen  hundred  and  seventy-one;  and  such  exemptions 
shall  be  valid  against  debts  contracted  before  the  adoption  and 
passage  of  such  State  constitution  and  laws,  as  well  as  those 
contracted  after  the  same,  and  against  liens  by  judgment  or  decree 
of  any  State  court,  any  decision  of  any  such  court  rendered  since 
the  adoption  and  passage  of  such  constitution  and  laws  to  tlie 
contrary  notwithstanding.  These  exceptions  shall  operate  as  a 
limitation  upon  the  conveyance  of  the  property  of  the  bankrupt 
to  his  assignee ;  and  in  no  case  shall  tlie  property  hereby  excepted 
pass  to  the  assignee,  or  the  title  of  the  bankrupt  tliereto  be  im- 
paired or  affected  by  any  of  the  provisions  of  this  Title ;  and  the 
determination  of  the  assignee  in  the  matter  shall,  on  exception 
taken,  be  subject  to  the  final  decision  of  the  said  court. 

What  Property  May  be  Exempted. 

Exempted  property  does  not  pass  to  the  assignee.  It  is  excepted,  by  thi» 
section  and  Form  No.  18,  from  the  operation  of  the  assignment.  (In  re  Lam^ 
bert,  2  R.  B.  426 ;  Biz  v.  Capitol  Bank,  2  Dillon,  367.) 

The  bankrapt  act  secures  to  the  bankrupt  certain  parts  of  his  estate  which 
are  set  off  to  him  free  from  the  claims  of  creditors.  Of  these  he,  in  fact,  be- 
comes the  purchaser,  the  consideration  for  the  purchase  being  the  surrender 
of  all  his  estate,  and  the  sanction  for  his  title  being  in  the  supreme  law  of  the 
land.  The  lien  of  a  creditor  upon  property  so  set  apart  can  not,  therefore,  be 
enforced.  (In  re  Harabright,  2  R.  B.  498;  s.  c.  2  L.  T.  B.  61 ;  s.  c.  1  C.  L. 
N.  201.) 

A  bankrupt  who  has  received  his  discharge  has  no  standing  in  court  to 
ask  for  an  exemption  not  existing  at  the  time  of  his  discharge.  (In  re  Kean 
etal.9B,  R.  367.) 

The  assignee  is  not  entitled  to  any  of  the  exempted  property,  and  it  is  no 
concern  of  his  who  may  have  the  right  to  it.  Upon  the  death  of  the  bank- 
rupt the  title  to  such  property  vests  in  his  executor  or  administrator.'  (In  re 
Hester,  5  B.  R.  286.) 

When  the  partnership  assets  are  not  exemj^ted  from  execution  by  the 
State  laws,  the  bankrupt  is  not  entitled  to  any  portion  of  them.  All  the  pro- 
visions of  the  exemption  clause,  except  the  last,  relate  only  to  the  separate 
property  of  the  bankrupt.  (In  re  Hafer,  1  B.  R  457  ;  Anon.  1  B.  R  quarto, 
187.) 

Where  property  that  would  be  exempted  under  the  bankrupt  act  has  been 
seized  and  sold  under  an  attachment  on  mesne  process,  which  is  subsequently 
dissolved  by  the  commencement  of  proceedings  in  bankruptcy,  the  bankrupt 
is  entitled  to  the  fund,  and  he  need  not  wait  to  ascertain  if  the  assignee  will 
be  able  to  collect  enough  from  the  assets  assigned  to  pay  the  expenses  of  the 
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proceedings.  The  expenses  are  to  be  paid  from  the  assets  of  the  bankrupt 
when  collected,  but  not  from  property  which  is  exempt  from  the  assignment. 
The  same  property  which  is  exempted  upon  a  petition  fi!ed  by  the  debtor  is 
also  exempted  where  the  proceedings  are  commenced  bv  creditors.  {In  re 
Ellis,  1  B.  R.  551.) 

The  exemption  may  be  allowed,  although  the  property  has  within  four 
months  prior  to  the  petition  been  attached  on  m^sne  process.  (In  re  W.  S. 
Stevens,  5  B.  R.  298;  8.  c.  2  Biss.  373.) 

A  sale  after  the  filing  of  the  petition  in  bankruptcy,  of  property  exempt 
both  by  the  bankrupt  act  and  the  State  law,  under  a  levy  made  prior  to  the 
commencement  of  proceedings  in  bankruptcy,  will  be  set  sside.  {In  re?  Griffin, 
2  B.  R.  254 ;  8.  c.  2  L.  T.  B.  23.) 

A  bankrupt  is  entitled  to  an  exemption  of  his  household  furniture  nnd 
other  necessary  articles,  although  they  were  taken  under  an  execution  prior 
to  the  commencement  of  the  proceedings  in  bankruptcy.  {In  re  Nicholas 
Martin,  13  B.  R.  397;  in  re  Jolin  Owens,  12  B.  R.  518;  s.  c.  7  C.  L.  N.  371.) 

If  the  bankrupt,  after  filing  his  petition  in  bankruptcy,  takes  the  benefit 
of  the  State  insolvent  law,  he  must  file  an  account  of  bis  property,  ior  the 
exempt  property  does  not  pass  to  the  assignee,  nor  is  the  title  of  the  bank- 
rupt thereto  impaired  or  affected.  {Bully more  v.  Cooper^  2  Lans.  71;  s.  c.  46 
N.  Y.  236.) 

The  estate  of  the  bankrupt  may  be  all  personal  property,  and  every  article 
may  be  subject  to  a  lien  to  secure  a  debt  owing  to  some  one  or  another  cred- 
itor. By  the  operation  of  the  bankrupt  law,  no  such  lien,  except  at  the 
option  of  its  holder,  would  be  extinguished.  Every  such  lien  would  consti- 
tute for  the  person  holding  it  a  special  property  in  the  thing  covered  by  the 
lien,  and  might  be  the  most  valuable  part  of  his  estate,  and  for  the  law  to 
divest  it  might  be  to  make  one  bankruijt  in  the  endeavor  to  relieye  another. 
{In  re  C.  H.  Preston,  6  B.  R.  545.) 

Property  can  not  be  exempted  to  the  prejudice  of  a  creditor  who  holds  a 
valid  vendor's  lien  thereon.  The  lien  must  prevail ;  Congress  did  not  intend 
that  the  bankrupt  act  should  override  cases  of  that  nature.  {In  re  Perdue,  2 
B.  R.  183;  s.  c.  2  W.  J.  279;  in  re  Whitehead,  2  B.  R.  599;  in  re  Brown,  3 
B.  R.  250;  s.  c.  2  L.  T.  B.  122;  s.  c.  1  C.  L.  N.  409;  in  r«Hutto,  8  B.  R.  787; 
s.  c.  1  L.  T.  B.  226;  s.  c.  3  L.  T.  B.  197.) 

Where  the  property  claimed  to  be  exempted  is  subject  to  a  mortgage,  the 
assignee  will  discharge  his  whole  duty  if  he  designates  the  exempted  property, 
and  then  leaves  the  bankrupt  and  mortgagee  to  settle  their  respective  rights 
by  themselves.     {In  re  Lambert,  2  B.  R.  426.) 

A  mortgage,  though  fraudulent  and  void  as  against  creditors  is  good  as 
between  the  parties.  A  decree  of  the  district  court,  declaring  a  mortgage 
fraudulent  as  against  creditors,  does  not  affect  its  validity  as  between  the 
parties,  nor  its  operation  upon  property  in  which  the  creditors  have  no  rights. 
A  mortgagee  who  has  done  nothing  by  proof  of  his  debt  or  otherwise  to 
waive  his  mortgage,  may  hold  the  exempted  property  as  security  for  his  debt, 
and  this  right  can  not  be  affected  by  the  bankrupt's  discharge.  {Tvedey  v. 
Hobinaon,  103  Muss.  558.) 

The  bankrupt  can  not  claim  any  exemption  in  property  conveyed  by  him 
prior  to  the  commencement  of  proceedings  in  bankruptcy  in  fraud  of  his 
creditors,  and  afterward  recovered  to  the  estate.  The  sale  is  good  as  against 
him,  and  in  attempting  to  place  his  property  beyond  the  reach  of  his  cred- 
itors, he  placed  his  exemption  beyond  his  own  reach.  {In  re  Graham,  2  Biss. 
449;  Keating  y.  hWfer,  5  B.  R.  133;  s.  c.  1  L.  T.  B.  266;  s.  c.  4  L.  T.  B.  162; 
in  re  Dillard,  9  B.  R.  8 ;  s.  c.  6  L.  T.  B.  490 ;  contra,  Bartholomew  v.  Wetl^ 
8  B.  R.  12 ;  8.  c.  2  Dillon,  290 ;   Cox  v.  Wilder,  5  B.  R.  443 ;  s.  c.  7  B.  R  241 ; 
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«.  C.  2  Dillon,  132;  s  c.  5  L.  T.  B.  500;  Penny  v.  Taylor,  10  B.  R.  200;  Mc- 
Farland  v.  Goodman,  11  B.  R.  134;  s.  c.  13  A.  L.  Reg.  697.) 

If  a  transfer  of  exempted  property  is  surrendered  as  a  preference  by  the 
grantee,  the  debtor  may  claim  his  exemption.  {In  re  Detert,  11  B.  R  293; 
s.  c.  14  A.  L.  Reg.  166 ;  s.  c.  7  C.  L.  N.  130.) 

If  the  assignee  proceeds  to  sell  exempted  property,  or  to  treat  it  as  assets, 
the  coart,  on  the  application  of  the  bankrupt,  will  restrain  him.  The  district 
<:ourt  has  no  concern  with  the  property  exempt  under  a  State  law,  and  will 
not  enjoin  a  judgment  creditor  from  selling  it.  The  decision  of  the  rights  of 
the  parties  properly  belongs  to  the  tribunals  of  the  State  under  whose  laws 
they  are  claimed.  {In  re  C.  Hunt,  5  B.  R.  493 ;  s.  c.  2  L  T.  B.  197 ;  s.  c.  4 
C.  L.  N.  5 ;  s.  c.  2  Pac.  L.  R.  140;  in  re  Fetherston,  5  C.  L.  N.  193;  s.  c.  20 
Pitts.  L.  J.  77 ;  in  re  Jared  Everett,  9  B.  R.  90 ;  'oide  in  re  Stevens,  5  B.  R. 
298;  s.  c.  2Biss.  373.) 

The  exemption  relates  back  to  the  filing  of  the  petition.  The  exempted 
property  in  contemplation  of  law  remains  the  property  of  the  bankrupt,  sub- 
ject to  all  legal  incumbrances.  A  lien  on  articles  so  exempted,  can  not  be 
enforced  in  the  bankruptcy  court,  because  that  court  has  not  possession  of  the 
articles  the  lien  affects.  It  has  sent  them  beyond  or  rather  declined  to  receive 
them  within  its  jurisdiction,  and  would  need  to  obtain  jurisdiction,  setting 
aside  the  action  of  tlie  assignee,  before  it  could  enforce  the  lien.  Only 
such  liens  as  are  on  property  in  the  possession  of  the  court  will  be  enforced 
by  it.  {In  re  C.  H.  Preston,  6  B.  R.  545 ;  contra,  in  re  Wylie,  6  L.  T.  B. 
330.) 

A  State  court  can  not  review  the  action  of  the  bankrupt  court  in  directing 
the  assignee  to  sell  exempted  property  to  satisfy  a  mortgage  existing  thereon. 
{Maxwell  Y.  McGune,  10  B.  R.  306;  s.  c.  37  Tex.  615.) 

If  a  creditor  has  a  mortgage  upon  the  bankrupt's  homestead,  he  may  be 
required  to  exhaust  that  remedy  before  he  can  enforce  his  other  remedies 
against  the  bankrupt's  estate.  {In  re  Sauthoff  &  Olson,  14  B.  R.  364 ;  s.  c.  8 
C.  L.  N.  370;  s.  c.  3  Cent.  L.  J.  544;  s.  c.  5  A.  L.  Rev.  173.) 

The  assignee  in  bankruptcy  is  not  a  judicial  officer.  His  act  in  designate 
ing  and  setting  apart  exempt  property  is  not  a  judgment  in  rem  conclusive 
against  all  the  world.  His  act  of  setting  apart  property  to  the  bankrupt 
under  the  exemption  clause  of  the  bankrupt  act,  does  not  divest  the  valid 
lien  of  a  judgment  creditor,  nor  invalidate  the  title  of  a  purchaser  at  a 
sheriff's  sale  under  execution  upon  that  judgment.  {Fehley  v.  Barr,  66  Penn. 
196.) 

The  allotment  of  property  by  the  assignee  as  exempt  docs  not  impair  the 
lien  of  a  judgment.     {Haworth  v.  Travis,  13  B.  R.  145;  s.  c.  67  III.  301.) 

If  a  mortgagee  neither  appears  in  the  bankrupt  court  nor  is  brought  in  by 
adverse  proceedings,  he  may  foreclose  his  mortgage  in  a  State  court  although 
the  property  has  been  set  apart  to  the  bankrupt  as  exempt.  {Hateher  v.  Jones, 
14  B.  R.  387 ;  s.  c.  63  Geo.  208 ;  Gumming  v.  Glegg,  14  B.  R.  49 ;  s.  o.  52 
Geo.  605.) 

The  assignee  should  first  ascertain  what  is  exempt  under  the  State  laws. 
If  the  bankrupt,  under  the  State  laws,  has  selected  his  furniture,  he  can  not 
have  any  other  allowance  in  lieu  thereof.  {In  re  Noakes,  1  B.  R.  592 ;  in  re 
Ruth,  1  B.  R  154 ;  8.  c.  7  A.  L.  Reg.  157.) 

The  sheriff  can  not  protect  himself  from  an  action  for  levying  upon 
exempted  property,  nor  mitigate  the  damages  by  showing  a  delivery  upon 
demand  to  the  assignee  even  under  protest.  The  assignee  has  no  right  of 
his  own  motion,  and  without  any  order  of  the  court,  to  take  exempted  prop- 
erty which  has  been  levied  upon  by  the  sheriff,  and  compel  the  bankrupt  to 
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abandon  his  remedy  against  the  sheriflf,  and  follow  the  assignee  into  the  dis~ 
trict  court.  Nothing  which  transpires  after  the  taking  of  the  property  and 
the  refusal  to  deliver  it  when  demanded,  can  defeat  the  action  or  mitigate 
the  damnges  below  the  value  of  the  property  at  the  time  of  the  conversion 
and  interest.     {Wilkinson  v.  Wait,  44  Vt.  508.) 


Exemption   under  the  Bankrupt  Aet* 

The  true  construction  of  this  clause  will  allow  the  bankrupt  the  foUowini^ 
exemptions  without  qualifications,  viz. : 

1.  Necessary  household  and  kitchen  furniture  to  an  amount  not  exceed- 
ing $500. 

2.  Wearing  apparel  of  the  bankrupt,  his  wife,  and  children. 

8.  Uniform,  arms,  and  equipments,  if  the  bankrupt  has  been  or  is  in  the 
military  service  of  the  United  States. 

4.  Other  property  exempt  by  the  laws  of  the  United  States;  and 

5.  Property  exempt  by  State  laws  of  dift'erent  species  from  that  already- 
specified. 

In  addition  to  the  foregoing,  it  is  the  duty  of  the  assignee,  in  the  exercise 
of  a  sound  legal  discretion,  taking  into  consideration  ''  the  family,  condition, 
and  circumstances  of  the  bankrupt,''  to  set  apart  other  articles  and  necessa- 
ries, but  so  that,  with  the  household  and  kitchen  furniture,  the  amount  shall 
not  exceed  the  sum  of  $500.  In  considering  the  family,  the  assignee  must 
have  regard  to  the  number  composing  it;  in  inquiring  a^er  the  condition,  he 
must  ascertain  the  social  status,  and  whether  ill  health  prevails  or  not ;  and, 
in  regard  to  the  '*  circumstances,"  he  must  inquire  how  the  bankrupt  is  em- 
ployed, what  is  his  income,  and,  if  any,  how  many  of  the  family  cam  their 
own  living,  and  whether  they  contribute  to  the  support  of  others;  and,  also, 
how  much  and  what  property  the  bankrupt  is  entitled  to  under  the  State 
laws.  (In  re  Feely,  3  B.  R.  66 ;  s.  c.  15  Pitts.  L.  J.  291 ;  in  re  Ziba  Williams, 
5  Law  Rep.  155 ;  in  re  Edward  H.  Ludlow,  1  N.  Y.  Leg.  Obs.  823.) 

The  words  import  a  limitation  upon  the  amount  to  be  allowed  to  the 
bankrupt.  It  is  in  no  case  to  exceed  the  sum  of  $500  ;  but  it  may  be  below 
that,  and  vary  according  to  the  circumstances  of  particular  cases  from  a  very 
small  allowance  up  to  the  full  sum.     {In  re  Ziba  Williams,  5  Law  Rep.  155.) 

Every  bankrupt  is  entitled  to  have  his  necessary  household  and  kitchen 
furniture  exempted  from  the  operation  of  the  bankrupt  act,  to  any  amount 
not  exceeding  $500.  The  furniture  so  exempted  must  be  necessary.  It  can 
not  be  necessary,  in  the  sense  of  the  law,  unless  the  bankrupt  is  a  householder 
— the  head  of  a  family.  lie  need  not  have  a  wife;  his  household  may  consist 
of  servants,  or  any  pei-son  residing  with  him  and  under  his  control.  In  ex- 
empting other  acticles,  the  assignee  has  a  discretionary  power,  but  his  discre- 
tion must  be  a  sound  legal  discretion.  The  furniture  and  the  other  exempted 
articles  must  not  exceed  $500.  (In  re  Cobb,  1  B.  R.  414;  s.  c.  1  L.  T.  B.  59; 
in  re  Noakes,  1  B.  R.  592  ;  in  re  Ruth,  1  B.  R.  154 ;  s.  c.  7  A.  L.  Reg.  157.) 

The  act  evidently  intends  that  everybankrupt  householder  shall  be  per- 
mitted to  retain  as  much  household  and  kitchen  furniture  as  may  be  reason- 
ably necessary  to  enable  him  to  keep  house  in  a  plain  and  convenient  manner. 
The  fact  that  his  wife  may  have,  as  her  separate  property,  household  and 
kitchen  furniture  in  use  in  the  house  in  which  the  bankrupt  resides,  can  make 
no  difference.  "  Such  separate  property  does  not  belong  to  him ;  he  has  no 
right  to  its  possession  and  control,  and  she  may,  at  any  moment  and  against 
his  will,  remove  and  dispose  of  it.  The  bankrupt  act  does  not  intend  to 
make  a  man  dependent  upon  his  wife  for  tiie  necessary  means  of  keeping 
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house.     (In  re  Cobb,  1  B.  R.  414 ;  s.  c.  1  L.  T.  B.  59 ;  in  re  D.  H.  Tonne,  13 
B.  R  170.) 

This  action,  so  far  as  it  relates  to  '^necessary  household  and  kitchen  fur- 
niture," is  imperative  on  the  assignee,  though  he  must  judge  and  determine 
what  furniture  of  the  kind  described  is  under  the  circumstances  necessary. 
(In  re  W.  H.  Thiell,  4  Biss.  241.) 

In  exempting  articles  other  than  household  or  kitchen  furniture,  an  ex- 
emption to  the  lull  amount  of  $oOO  should  not  be  made  without  discrimina- 
tion. The  allowance  is  conditional,  and  is  measured  with  reference  not 
merely  to  value,  but  also  to  subjects  and  their  suitableness  to  personal  re- 
quirements.    (In  re  Ruth,  1  B.  R.  154;  s.  c.  7  A.  L.  Reg.  157.) 

In  making  an  allowance  for  "other  articles  and  necessaries,"  the  assignee 
should  not  allow  anything  of  mere  luxury  or  ornament.  Gold  watches,  sil- 
ver watches,  pianos,  and  the  like,  are  not  embraced  in  the  discretionary 
])ower  of  the  assignee.  (In  re  Cobb,  1  B.  R.  414 ;  s.  o.  1  L.  T.  B.  59  ;  m  re 
Graham,  2  Biss.  449 ;  in  re  Chester  S.  Kasson,  5  Law  Rep.  489  ;  in  re  Edward 
H.  Ludlow,  1  N.  Y.  Leg.  Obs.  322;  in  re  W.  H.  Thiell,  4  Biss.  241.) 

The  other  necessary  articles  should  be  ejusdem  generis  as  to  utility  to  the 
family  with  those  specifically  enumerated.  (In  re  E.  D.  Comstock,  1  N.  Y. 
Leg.  Obs.  226 ;  in  re  2Uba  Williams,  5  Law  Rep.  155.) 

The  phrase  ** other  articles"  is  a  very  indefinite  expression.  It  may  in- 
clude family  pictures,  keepsakes,  a  cheap  watch  or  clock,  and  many  other 
things  of  snaall  value.     (In  re  W.  H.  Thiell,  4  Biss.  241.) 

The  statute  contemplates  only  that  description  of  property  which  is  pal- 
pably of  immediate  necessity  to  the  bankrupt  or  his  family.  The  '*  other 
articles  and  necessaries  "  ought  accordingly  to  be  understood  as  having  rela- 
tion to  things  not  precisely  furniture  or  wearing  apparel,  but  manifestly  useful 
to  the  individual  or  his  family  in  a  like  sense.  (In  re  Edward  H.  Ludlow,  1 
N.  Y.  Leg.  Obs.  322.) 

''  Other  articles  or  necessaries  "  do  not  include  articles  of  mere  fancy,  taste 
or  convenience.     (In  re  Edward  H.  Ludlow,  1  N.  Y.  Leg.  Obs.  322.) 

The  term  •'  necessaries  "  may  include  things  other  than  household  and 
kitchen  furniture.  It  may,  for  example,  include  the  tools  of  a  tradesman  and 
the  books  of  a  professional  man.     (In  re  W.  H.  Thiell,  4  Biss.  241.) 

Cases  may  exist  where  a  moderate  quantity  of  material  for  carrying  on  a 
trade  may  be  fairly  comprehended  under  the  term  ''other  articles."  (In  re 
\V.  H.  Thiell,  4  Biss.  241.) 

The  phrase  "other  articles"  does  not  include  manufactured  articles  kept 
for  sale.     (In  re  W.  H.  Theill,  4  Biss.  241.) 

A  cow  may  or  may  not  be  necessary,  according  to  circumstances.  (In  re 
Ziba  Williams,  5  Law  Rep.  155.) 

A  pew  can  not  be  set  apart  as  a  necessary.  It  is  no  more  than  desirable 
or  convenient.     (In  re  E.  D.  Comstock,  2  N.  Y.  Leg.  Obs.  32G.) 

The  auction  stand  and  flag  of  an  auctioneer  may  be  exempt,  as  things  in 
daily  u?e  and  necessary  to  his  business.  (In  re  Edward  H.  Ludlow,  1  N.  Y. 
Leg.  Obs.  322.) 

Clocks  and  desks  which  are  not  peculiar  to  the  bankrupt's  employment, 
can  act  be  set  apart,  for  they  are  mere  conveniencies.  {In  re  Edward  H. 
Ludlow,  1  N.  Y.  Leg.  Obs.  322.) 

A  fowling  piece,  fishing  tackle,  paintings  or  breast-pins  are  not  neces- 
saries.    (In  re  Edward  H.  Ludlow,  1  N.  Y.  Leg.  Obs.  322.) 
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The  common  implements  or  tools  of  trade  by  which  a  daily  support  is 
gained,  may  justly  be  ranked  as  necessaries.  {In  re  Edward  H.  Ludlow,  1  N. 
Y.  Leg.  Obs.  322.) 

A  clock  is  not  a  necessary.    {In  re  Ziba  Williams,  6  Law  Rep.  155.) 

Silver  spoons  may  or  may  not  be  necessary,  according  to  circumstances. 
(In  re  Ziba  Williams,  5  Law  Rep.  155.) 

A  family  sewing  machine  may  be  set  apart  as  a  necessary  article.  {In  re 
Graham,  2  Biss.  449.) 

Provisions  may  be  allowed  as  necessary  articles.  {In  re  Cobb,  1  B.  R.  414 ; 
8.  c.  1  L.  T.  B.  59;  in  re  Edward  H.  Ludlow,  1  N.  Y.  Leg.  Obs.  322.) 

The  term  ^^  other  articles  and  necessaries ''  can  not  be  so  construed  as  to 
embrace  land.  A  fair  and  proper  construction  of  this  section,  as  well  as  the 
true  spirit  and  object  of  the  law,  will  not  justify  or  authorize  such  an  exemp- 
tion. (In  re  Thornton,  2  B.  R.  189;  s.  o.  8  A.  L.  Reg.  42;  contra,  in  re  Ed- 
wards, 2  B.  R.  quarto,  109.) 

Under  the  head  of  other  articles  and  necessaries,  money  may  be  allowed, 
for  it  not  unfrequently  happens  that  money  is  quite  as  nece.-sary  to  the  tem- 
porary subsistence  of  a  bankrupt  and  his  family  as  any  articles  that  can  be 
mentioned.  {In  re  Thornton,  2  B.  R.  189  ;  s.  c.  8  A.  L.  Reg,  42;  in  re  Law- 
son^  2  B.  R.  54 ;  in  re  Ira  Hay,  7  B.  R.  344 ;  in  re  Benjamin  B.  Grant,  1  Story, 
312;  in  re  James  Thompson,  18  B.  R.  300;  contra,  in  re  Welch,  5  B.  R  348; 
8  c.  5  Ben.  230.) 

When  the  money  is  the  proceeds  of  articles  which  could  and  ought  to  be 
set  apart  under  the  head  of  ^'  other  articles  and  necessaries,"  it  may  be  exempt 
The  Items  of  the  property  that  has  been  sold  should  be  stated,  so  that  it  may 
be  determined  whether  they  come  within  the  description  of  **  other  articles 
and  necessaries."     {In  re  Welch,  5  B.  R.  348;  s.  c.  5  Ben.  230.) 

A  gold  watch  or  breast-pin  is  not  wearing  apparel.  (/wreEdwani  H. 
Ludlow,  1  N.  Y.  Leg.  Obs.  822.) 

The  exemption  should  be  so  made  as  not  to  operate  adversely  to  the  inter- 
ests of  the  creditors.    {In  re  Edwards,  2  B.  R.  quarto,  109.) 

When  the  property  is  incapable  of  division,  it  may  be  sold,  and  the  exemp- 
tion allowed  out  of  the  proceeds.  {In  re  Brown,  3  B.  R.  250;  s.  c.  2  L.  T.  B. 
122;  8.  c.  1  C.  L.  N.  400.) 

Under  the  provision  of  section  986  the  practice  of  the  Federal  and  State 
courts  is,  in  general  the  same  as  to  the  exemption  of  the  property  of  debtors. 
{In  re  Ruth,  1  B.  R.  154;  s.  c.  7  A.  L.  Reg.  157;  in  re  Appold,  1  B.  R.  621 ; 
s.  c.  6  Phila.  469 ;  s.  c.  1  L.  T.  B.  83.) 

If  no  rule  has  been  adopted  by  the  Federal  court  of  the  State,  no  exemp- 
tion can  be  claimed  under  section  986.     {In  re  E.  A.  Yogler,  8  B.  R.  132.) 

The  property  exempt  by  the  territorial  statutes  from  levy  and  sale  on  exe- 
cution may  be  allowed.     {In  re  McKercher  &  Pettigrew,  8  B.  B.  409.) 

Exemptions  under  State  lAnrs. 

The  words  **  other  property  not  included  in  the  foregoing  exceptions '* 
mean  property  other  than  and  not  included  among  the  articles  set  apart  under 
the  first  clause,  and  embrace  all  the  property,  whether  of  the  same  or  a  differ- 
ent kind,  which  is  by  State  law  exempted  from  forced  sale.  {In  re  Erwin 
Davis,  2  Saw.  255.) 

The  assignee  can  not  set  apart  to  the  bankrupt,  under  the  State  law,  any 
property  specifically  exempted  by  the  bankrupt  act,  but  he  may  set  apart  any 
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property  not  so  designated.  It  is  not  necessary  that  the  State  law  should  name 
specificallv  the  articles  of  property  exempted  by  it.  (In  re  Feely,  3  B.  R.  66 ; 
s.  c.  16  Pitts.  L.  J.  291.) 

The  system  of  baakmptcy  is,  in  a  relative  sense,  uniform  throughout  the 
United  States,  when  the  assignee  takes  in  each  State  whatever  would  have 
been  available  to  the  recourse  of  execution  creditors  if  the  bankrupt  law  had 
never  been  passed.  Though  the  States  vary  in  the  extent  of  their  exemptions, 
yet  what  remains  the  bankrupt  law  distributes  equally  among  the  creditors. 
The  bankrupt  act  does  not  in  any  way  vary  or  change  the  rights  of  the  parties. 
All  contracts  are  made  with  reference  to  existing  laws,  and  no  creditor  could 
recover  more  from  his  debtor  than  the  unexempted  part  of  his  assets,  and  as 
the  thing  is  attained  by  the  bankrupt  law,  it  is  uniform,  (hi  re  Beckerford, 
4B.  R.  203;  s.  c.  1  Dillion,  45;  s.  c.  1  L.  T.B.  241;  i»  re  Jordan,  8B.  R.  180; 
in  re  Appold,  1  B.  R.  621 ;  s.  c.  6  Phila.  469;  s.  c.  1  L.  T.  B.  83;  in  re  Ruth, 
1  B.  R.  154 ;  s.  c.  7  A.  L.  Reg.  157  ;  in  re  Wylie,  5  L.  T.  B.  330;  in  re  Daniel 
Deckert,  10  B.  R.  1 ;  s.  c.  1  A.  L.  T.  [N.  8]  336 ;  s.  c.  9  A. L.  J.  390 ;  s.  c. 0  C 
L.  N.  310.) 

A  bankrupt  law  to  be  constitutional  must  be  uniform,  and  whatever  rule 
]  t  prescribes  for  one,  it  must  for  all.  If  it  provides  that  certain  kinds  of  prop- 
erty shall  not  be  assets  under  the  law  in  one  place,  it  must  make  the  same  pro- 
vision for  every  other  place  within  which  it  is  to  have  effect.  The  provision 
that  in  each  State  property  specified  in  the  laws  thereof,  whether  actually  ex- 
empted by  virtue  thereof  or  not,  shall  be  exempted,  is  unconstitutional  and 
void.  (In  re  Daniel  Deckert,  10  B.  R.  1 ;  s.  c.  1  A.  L.  T.  [N.  S.]  336 ;  s.  c.  9 
A.  L.  J.  390;  s,  c.  6  C.  L.  N.  810;  in  re  Kerr  &  Roach,  9  B.  R.  566;  in  re 
Geo.  W.  Dillard,  9  B.  R.  8;  s.  c.  6  L.  T.  B.  490;  in  re  George  Duerson,  13  B. 
R.  183;  contra,  in  re  Kean  et  al  8  B.  R.  367  ;  in  re  John  W.  Smith,  8  B.  R. 
401 ;  s.  c  6  C.  L.  N.  33  ;  in  re  Willis  A.  Jordan,  10  B.  R.  427;  in  re  John  W. 
A.  Smith,  14  B.  R.  295  ;  s.  c.  8  C.  L.  N.  315.) 

The  uniformity  required  is  as  to  the  general  policy  and  operation  of  the 
law.  The  bankrupt  act  in  some  minor  particulars  must  necessarily  operate 
differently  in  the  different  States.  Thus,  the  bankrupt  law  regards  as  valid 
the  legal  and  equitable  liens  existing  by  law  in  the  several  States,  and  as  the 
nature,  force,  and  effect  of  such  liens  are  dependent  upon  the  local  laws,  they 
will  in  some  respects  be  different  in  the  different  States.  {In  re  Jordan,  8  B. 
R.  180.) 

When  the  property  is  encumbered  by  a  lien,  it  is  only  the  bankrupt's  fiib 
modo.  The  lien  creditor  has  a  vested  interest  in  it  also,  and  the  bankrupt  can 
only  be  allowed  an  exemption  out  of  such  estate  as  remains  to  him  after  the 
vested  interests  of  others  have  been  satisfied.  {In  re  Geo.  W.  Dillard,  9  B.  R. 
8 ;  s.  c.  6  L.  T.  B.  490 ;  in  re  Daniel  Deckert,  10  B.  R.  1 ;  s.  c.  1  A.  L.  T.  [N.  S.] 
336;  8.  c.  9  A.  L.  J.  390;  s.  c.  6  0.  L.  N.  310 ;  contra,  in  re  Jordan,  8  B.  R. 
180;  in  re  Kean  et  al.  8  B.  R.  367  ;  in  re  John  W.  Smith,  8  B.  R.  401 ;  s.  o.  6 
C.  L.  N.  33 ;  in  re  Jared  Everett,  9  B.  R.  90.) 

A  State  exemption  law  which  attempts  to  divest  a  prior  judgment  lien, 
impairs  the  '  bligation  of  contracts,  and  is  unconstitutional.  (In  re  Jared 
Everett,  9  B.  R.  90.) 

An  act  of  Congress  can  not  give  validity  to  a  State  law  which  is  uncon- 
stitutional.    (In  re  Geo.  W.  Dillard,  9  B.  R.  8 ;  s.  c.  6  L.  T.  B.  490.) 

The  establishment  of  a  uniform  system  of  bankruptcy  involves  the  idea 
of  a  discharge  greater  or  less  from  precedent  obligations.  So  far  Congress 
has  the  right  to  impair  the  obligation  of  contracts.  It  is  also  clearly  within 
the  competency  of  Congress  to  grant  a  retrospective  exemption,  so  as  to  dis- 
charge antecedent  obligations.  Congress  may,  if  it  chooses,  insert  a  home- 
stead provision,  making  it  good  against  debts  already  contracted,  although 
its  inevitable  effect  would  be  to  impair  the  obligation  of  contracts,  for  the 
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simple  reason  that  the  power  to  such  an  end  io  expressly  given  by  the  Consti- 
tution. Congress,  in  the  enactment  of  a  bankrupt  law,  has  the  power  to 
make  exemptions  embracing  past  as  well  as  future  debts,  (in  re  Wylie,  6  L, 
T.  B.  830;  in  re  Kean  et  al  8  B.  R.  367 ;  in  re  E.  A.  Vogler,  8  B.  R.  132;  in 
re  John  W.  Smith,  8  B.  R.  401 ;  s.  c.  6  C.  L.  N.  33 ;  in  re  Jared  Everett,  9  B. 
R.  90.) 

The  relation  of  the  bankrupt  to  his  property  is  fixed  in  voluntary  bank- 
ruptcy the  moment  he  files  his  petition,  and  in  involuntary  bankruptcy  as 
soon  as  he  is  adjudicated  a  bankrupt.  The  rights  of  his  creditors  to  his 
estate  are  determined  at  the  same  time.  What  the  homestead  exemptions 
are  at  these  times  both  the  bankrupt  and  his  creditors  arc  presumed  to  know. 
He  petitions  and  they  resist,  or  they  petition  and  he  resists,  with  a  fall 
knowledge  of  the  then  existing  law  of  bankruptcy.  Every  bankrupt  and 
Ins  creditors  are  concluded  as  to  his  and  their  interest  in  the  estate  by  the 
law  of  bankruptcy  then  existing.  What  is  then  surrendered  must  be  dis- 
tributed, and  what  is  then  exempt  he  may  retain.  {In  re  Geo.  W.  Dillard,  9 
B.  R.  8 ;  s.  c.  6  L.  T.  B.  490 ;  Kerr  v.  Roach,  9  B.  R.  506 ;  contra,  in  re  E.  A. 
Vogler,  8  B.  R.  132;  in  re  Kean  et  al.  8  B.  B.  367 ;  in  re  Wylie,  5  L.  T.  B. 
330.) 

When  Congress  chooses  to  add  to  its  own  list  of  exemptions  further  ex- 
emptions under  the  State  laws,  it  refers  the  Federal  courts,  in  their  action 
thereupon,  to  the  State  laws.  A  statute  consists  not  merely  of  its  terms,  but 
of  the  judicial  expositions  thereof.  If  a  law  of  the  State  has  been  construed 
by  the  liighest  court  of  the  State,  the  Federal  courts  are  bound  by  that  con- 
struction.    {In  re  Wylie,  5  L.  T.  B.  330.) 

A  banknipt  is  entitled  to  the  exemption  allowed  by  the  State  laws  in  foice 
in  1871,  although  those  laws  have  since  been  amended  so  as  to  reduce  the 
amount.     {In  re  Albert  Cohen,  3  Dillon,  295.) 

If  the  State  law  was  changed  during  the  year  1871,  the  exemption  can 
only  be  allowed  according  to  the  law  that  was  in  force  at  the  close  of  the  year. 
{In  re  Anthony  Baer,  14  B.  R.  97.) 

The  bankrupt  can  not  claim  any  exemption  out  of  property  conveyed 
away  prior  to  the  commencement  of  proceedings  in  bankruptcy.  {In  re  Jared 
Everett,  9  B.  R.  90.) 

Where  a  homestead  has  been  duly  allotted  under  the  State  law,  and  there 
is  no  fraud,  such  allotment  will  be  recognized  and  allowed.  {In  re  E.  A. 
Vogler,  8  B.  R.  132.) 

W^here  an  allotment  has  not  been  made  previous  to  the  commencement  of 
proceedings  in  bankruptcy,  the  homestead  may  be  ascertained  and  set  apart 
by  the  assignee.     {In  re  E.  A.  Vogler,  8  B.  R.  132.) 

Where  no  fraud  is  alleged,  an  allotment  of  a  homestead  under  a  State  law 
will  not  be  set  aside  for  mere  excess  of  value.  Where  fraud,  complicity,  or 
irregularity  are  alleged  and  established  by  proper  special  proceerHngs,  the  al- 
lotment of  homestead  may  be  set  aside  in  the  State  courts,  and  m  such  casefl 
similar  relief  will  be  furnished  in  the  bankrupt  court.  Mere  excess  of  valae 
in  the  allotment  is  not  fraud,  and  to  successfully  impeach  such  proceeding^ 
it  must  be  shown  that  the  debtor  by  some  fraudulent  representation  or  de- 
ception, or  by  complicitv  with  the  appraisers,  procured  such  excessive  al- 
lotment.    {In  re  Jack  Ha'll,  9  B.  R.  366.) 

A  judgment  of  the  court  of  ordinary  allowing  an  exemption  creates  a  lien 
upon  the  property  set  apart.  An  appeal  does  not  vacate  but  merely  suspends 
the  judgment  until  the  case  is  reviewed  and  passed  upon  by  the  appellate 
court.  If  the  judgment  was  rendered  prior  to  the  cotnmencement  of  pro- 
ceedings in  bankruptcy,  the  assignee  should  become  a  party  to  the  proceed- 
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in^  on  appeal  if  he  desires  to  contest  it.     {In  re  Moselev,  Wells  &  Co.  8  B. 
R.  208.) 

The  property  exempted  by  this  clause  is  in  addition  to  that  exempted  by 
the  preceding  clauses.  {In  re  Ruth,  1  B.  R  154;  s.  c.  7  A.  L.  Reg.  157;  in 
re  Cobb,  1  B.  R.  414;  s.  c.  1  L.  T.  B.  59.) 

If  the  State  law  allows  personal  property  to  a  certain  amount  to  be  se- 
lected by  the  debtor,  he  may  claim  that  amount  in  addition  to  what  is  al- 
lowed by  the  bankrupt  law  itself.  {In  re  Hezekiah,  11  B.  R.  573;  s.  c.  2 
Dillon,  551.) 

The  bankrupt  act  expressly  limits  the  exemptions  to  be  allowed  a  bank- 
rupt in  bankruptcy  to  the  State  exemption  laws  in  force  in  1871.  When  his 
wife  makes  an  application  in  the  State  court  to  have  the  homestead  set  apart 
on  the  same  day  that  he  files  his  petition,  the  exemption  may  be  considered 
as  a  transfer  which  is  void  under  section  5129.  The  survey  and  setting  apart 
of  the  homestead  by  the  State  court  after  the  commencement  of  proceedings 
in  bankruptcy  are  null  and  void.     (In  re  Askew,  3  B.  R.  575.) 

The  exemptions  are  regulated  by  the  laws  of  the  State  where  the*  bank- 
rupt has  his  domicile,  although  the  property  is  located  in  another  State.  {In 
re  W.  S.  Stevens,  5  B.  R.  298 ;  s.  c.  2  Biss.  373.) 

As  to  the  subjects  of  the  claim  for  an  exemption  under  the  State  law,  the 
only  function  of  the  assignee  is  to  see  to  their  proper  appraisement.  In  see- 
ing to  it,  he  should  proceed  as  conformably  to  the  laws  of  the  State  as  may 
be  possible.  {In  re  Ruth,  1  B.  R.  154;  s.  c.  7  A.  L.  Reg.  157;  Fehley  v. 
Birr,  66  Penn.  196;  in  re  Feely,  3  B.  R.  66;  8.  c.  15  Pitts.  L.  J.  291;  in  re 
Kean  et  al  8  B.  R.  367.) 

A  waiver  by  the  bankrupt  of  his  homestead  rights  in  favor  of  a  particular 
creditor,  does  not  confer  any  special  rights  upon  his  general  creditors,  nor 
operate  in  their  favor.  The  bankrupt  is  therefore  entitled  to  his  exemption, 
although  the  land  is  subject  to  a  mortgage  wherein  the  homestead  is  waived. 
{In  re  Poleman,  9  B.  R.  376 ;  s.  c.  5  Biss.  526 ;  in  re  Jones,  2  Dillon,  243 ; 
RU  V.  Capitol  Bank,  2  Dillon,  367.) 

If  the  homestead  is  subject  to  a  mortgage,  the  amount  will  be  allowed  out 
of  the  equity  of  redemption.  {In  re  Poleman,  9  B.  R.  376 ;  s.  c.  5  Biss.  526 ; 
in  re  Charles  C.  Pratt,  1  Cent.  L.  J.  290;  s.  c.  7  Pac.  L.  R.  202.) 

No  exemption  can  be  allowed  to  a  partner  out  of  the  firm  property  until 
all  the  partnership  creditors  are  paid  in  full.  {In  re  J.  S.  &  J.  Price,  6  B.  R. 
400;  in  re  Handlin  &  Venny,  12  B.  R.  49;  s.  c.  2  Dillon,  290;  in  re  Blodgett 
&  Sandford,  10  B.  R.  145  ;  in  re  D.  H.  Tonne,  13  B.  R.  170;  in  re  Stewart  & 
Newton,  13  B.  R.  295  ;  in  re  Boothroyd  &  Gibbs,  14  B.  R.  223;  contra,  in  re 
Rupp,  4  B.  R.  95 ;  8.  c.  2  L.  T.  B.  133;  in  re  Younsf  et  al.  3  B.  R.  440  ;  in  re 
McKercher  &  Pettigrew,  8  B.  R.  409;  in  re  S.  H.  Richardson  &  Co.  11  B.  R. 
114  s.  c.  7  C.  L.  N.  62.) 

If  an  insolvent  firm  transfer  a  note  to  one  partner,  who  purchases  land 
therewith^  hf  can  not  claim  that  as  a  homestead.  {In  re  Boothroyd  &  Gibbs, 
14  B.  R.  223.) 

One  of  two  or  more  partners  can  not  have  a  portion  of  the  partnership 
effects  set  apart  to  him  as  his  personal  property  exemption  without  the  con  • 
sent  of  the  other  partner  or  partners,  because  the  property  is  not  his.  But  if 
the  other  partner  or  partners  consent,  then  it  may  be  done.  The  creditors  of 
the  firm  can  not  object,  because  they  no  more  have  a  lien  upon  the  partner- 
ship effect  sfor  their  debts  than  creditors  of  an  individual  have  upon  his 
effects.     {Burns  v.  Harris,  67  N.  C.  140.) 

A  partner  may  claim  a  homestead  where  the  house  was  built  on  the  land 
of  such  partner  with  partnership  funds,  with  the  knowledge  and  consent  of 
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his  copartner,  but  not  in  excess  of  the  debt  due  by  the  firm  to  him.  The 
house  became  a  part  of  the  realty,  and  as  much  the  separate  property  of  the 
partner  as  the  realty  itself.  No  reimbursement* can  be  claimed  by  the  copart- 
ner on  account  of  such  use  of  the  firm  funds,  because  the  firm  owed  the 
partner  more  than  the  amount  of  the  funds  so  used.  The  finn,  therefore,  has 
not  only  no  interest  or  ownership  in  the  house,  but  no  claim  for  reimburse- 
ment.    {In  re  J.  F.  &  C.  R.  Parks,  9  B.  R.  270.) 

• 

The  ownership  will  be  deemed  to  be  in  severalty,  although  the  title  bond 
is  taken  to  the  firm,  if  the  partners  have  divided  the  land  and  entered  into 
an  agreement  that  each  shall  hold  his  part  in  severalty.  {Bartholomew  v. 
West,  8  B.  R.  12 ;  s.  c.  2  Dillon,  290.) 

Where  the  State  laws  exempt  a  certain  amount  of  property,  real  or  per- 
sonal, and  the  bankrupt  has  nothing  but  claims  against  other  parties,  he  can 
not  have  an  allowance  of  money  equal  to  the  amount  exempted  under  the 
State  laws.     {In  re  Lawson,  2  B.  R.  54.) 

Expectant  interests  which  can  not  be  sold,  even  though  they  may  be 
reached  bv  proper  process  in  the  State  court,  may  be  exempt.  {In  re  Erben, 
2  B.  R.  181 ;  s.  c.  8  A.  L.  Reg.  84;  in  re  Bennett,  2  B.  R.  181 ;  s.  c.  8  A.  L. 
Reg.  34;  25  Pitts.  L.  J.  316.) 

Where,  by  the  State  law,  real  estate  to  a  certain  amount  is  exempted  from 
levy  and  sale,  provided  the  debtor  comply  with  certain  requirements,  and  the 
bankrupt  has  failed  to  comply,  no  property  can  be  claimed  as  exempted  under 
that  law.  {In  re  Farish,  2  B.  R.  168 ;  in  re  Jackson  &  Pearce,  2  B.  R.  508 ; 
in  re  Gainey,  2  B.  R.  525.) 

A  law  which  exempts  property  from  debts  existing  at  the  time  when  the 
homestead  is  set  apart  is  unconstitutional  and  void,  as  it  impairs  the  obliga- 
tion of  contracts.     {Kelly  v.  6trangey  3  B.  R.  8.) 

A  homestead  law  is  constitutional  so  far  as  it  affects  debts  contracted  after 
its  adoption.     {In  re  Henkel,  2  B.  R.  546;  2  Saw.  305.) 

If  a  decree  for  alimony  is  a  lien  on  land,  the  exemption  will  be  made  sub- 
ject to  the  wife's  right  of  alimony.     {Ifi  re  Edward  Garrett,  11  B.  R.  498.) 

But  property  mortgaged  to  secure  a  loan  before  the  passage  of  the  State 
exemption  law  may  be  exempted,  even  though  the  mortgage  debt  is  not  paid. 
This  right  is  given  to  the  bankrupt  by  the  bankrupt  act.  {In  re  Brown,  3  B. 
R.  250 ;  8.  c.  2  L.  T.  B.  122 ;  s.  c.  1  C.  L.  N.  409.) 

The  exemption  is  a  fixed  and  determinate  right,  and  not  dependent  upon 
the  discretion  of  the  assignee  or  the  court.  When  the  claim  is  made  by  the 
bankrupt  before  sale,  though  not  recognized  by  the  assignee,  the  right  may 
be  asserted  against  the  proceeds  in  court  for  distribution.  {In  re  Jones,  2 
Dillon,  243.) 

If  the  bankrupt  selects  money  or  personal  property  for  his  homestead,  he 
must  indicate  the  mode  in  which  it  shall  be  preserved  or  invested  for  the  use 
of  himself  or  family,  as  a  homestead  provision,  subject  to  the  I'uiiitations  of 
the  State  law.     {In  re  Kcan  et  al.  8  B.  R.  867.) 

The  object  of  a  homestead  exemption  law  is  as  much  to  protect  the  wife 
and  children  as  the  husband.  Mere  absconding  will  not  give  rise  to  a  pre- 
sumption of  a  fixed  intention  not  to  return.  While  the  family  remain  in  the 
State,  occupying  the  premises  as  a  home,  the  exemption  is  secured,  inasmuch 
as  it  continues  to  be  owned  and  occupied  by  the  bankrupt  while  his  family 
resides  upon  it.  Their  occupancy  is  his  occupancy.  His  residence  is  where 
his  family  reside.  {In  re  Charles  E.  Pratt,  1  Cent  L.  J.  290 ;  s.  c.  7  Pac.  L. 
R.  302.) 

As  the  title  to  the  homestead  does  not  pass  to  the  assignee,  a  subsequent 
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abandonment  of  it  by  the  bankrupt  gives  no  right  to  the  assignee.     {Bix  y. 
Capitol  Bank,  2  Dillon,  367.) 

The  proof  of  an  intention  to  abandon  the  homestead  should  be  clear  and 
decisive.     {Mix  v.  Capitol  Bank,  2  Dillon,  367.) 

If  a  judgment  is  docketed  before  the  execution  of  a  general  deed  of  trust 
to  secure  all  creditors,  the  judgment,  witli  its  priority,  remains  intact,  and  no 
exemption  can  be  allowed  unless  there  is  a  surplus  after  paying  all  the  debts. 
{Tn  re  W.  S.  Coons,  5  C.  L.  N.  515.) 

If  a  judgment  is  subject  to  an  exemption,  the  exemption  can  be  claimed 
against  a^./a.,  for  it  is  an  emanation  from  the  judgment,  and  its  lien  falla 
with  the  lien  of  the  judgment.     {In  re  Anon.  5  C.  L.  N.  615.) 

If  the  bankrupt  sells  his  homestead  and  moves  into  his  store,  under  a 
scheme  to  defraud  bis  creditors,  he  can  not  claim  the  latter  as  a  homestead, 
for  he  has  no  right  to  shift  his  homestead  to  the  prejudice  of  his  creditors  and 
in  violation  of  the  principles  of  fair  dealing.  {In  re  Geo.  C.  Wright,  8  B.  R. 
430 ;  8.  c.  8  Biss.  359.) 

Although  a  bankrupt  upon  becoming  insolvent  moves  into  a  block  erected 
for  business  purposes  and  not  in  any  manner  constructed  so  as  to  have  the 
appearance  or  character  of  a  dwelling-house,  yet  he  can  not  claim  it  as  ex- 
empt under  the  laws  of  Wisconsin.  {In  re  Lammer,  14  B.  R.  460 ;  s.  c.  8  C. 
L.  N.  380 ;  s.  c.  8  Cent.  L.  J.  574.) 

A  bankrupt  may  enforce  a  trust  deed  assigned  to  him  with  his  homestead 
and  as  a  muniment  of  his  title.     {HoUoman  v.  White,  41  Tex.  52.) 

When  stock  out  of  the  State  is  brought  into  the  State  and  mixed  with 
other  goods  without  any  fault  of  the  bankrupt,  the  two  should  be  taken  as 
together  constituting  the  stock  in  trade  of  the  bankrupt.  {In  re  Jones,  2 
DUlon,  243.) 

If  a  party  who  has  executed  a  mortgage  to  secure  future  advances  subse- 
quently declares  a  homestead  on  the  premises  so  mortgaged,  and  then  obtains 
further  advances  without  disclosing  the  fact  that  he  has  thus  declared  a 
homestead,  the  mortgagee  will  be  protected  for  any  advances  made  without 
notice  of  the  declaration  of  a  homestead.  {In  re  Haake,  7  B.  R.  61 ;  s.  c.  2 
Saw.  231.) 

Exemption  laws  founded  on  the  humane  policy  of  making  provision  for 
the  support  of  the  poor  man  and  his  family  are  to  be  liberally  rather  than 
strictly  construed.  They  should  receive  such  fair  construction  as  will  best 
promote  the  beneficent  intention  of  the  legislature.  {In  re  Jones,  2  Dillon, 
243 ;  in  re  McKercher  &  Pettigrew,  8  B.  R.  409 ;  in  re  E.  A.  Vogler,  8  B.  R. 
132.) 

If  a  debtor  has  two  pairs  of  oxen  in  his  possession,  the  title  to  one  of 
which  is  to  remain  in  the  vendor  until  paid  for,  the  other  is  his  only  pair  of 
oxen,  and  is  exempt  under  the  laws  of  Vermont.     ( Wilkinson  v.  Wait,  44  Vt. 
508.) 

In  Pennsylvania  the  right  of  exemption  does  not  affect  or  impair  the  vend- 
or's lien  for  the  purchase  money,  and  cannot  be  set  up  against  his  judgment. 
(Fehley  v.  Barr,  66  Penn.  196.) 

The  constitution  of  Virginia  took  effect,  so  far  as  it  relatei  to  the  pro- 
vision for  exemptions,  on  July  6,  1869.  It  follows  that  the  exemption  laws 
passed  to  give  effect  to  that  are  to  becoine  operative  from  that  date.  {In  re 
Daniel  Deckert,  10  B.  R.  1;  b.  c.  1  A.  L.  T.  [N.  S.]  336;  B.  c.  6  C.  L.  N.  310; 
8.  c.  9  A.  L.  J.  390.) 

The  constitution  of  Virginia  grants  the  exemption  as  a  privilege  to  the 
householder.     It  declares  that  he  shall  be  entitled  to  hold  property  to  be  se- 
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lected  by  him.  Whether  he  will  make  his  claim  or  not  is  optional  with  him. 
He  may,  therefore,  waive  his  right  to  the  exemption.  {In  re  Joseph  Solomon, 
10  B.  R.  9;  s.  c.  1  A.  L.  T.  [N.  8.]  351 ;  s.  C.  9  A.  L.  J.  391.) 

The  act  of  Congress,  passed  June  25th,  1868  (15  Stat.  73),  approving  of 
the  constitution  of  the  State  of  North  Carolina,  did  not  alter  or  affect  the 
provision  of  this  section  in  respect  to  exemptions.  No  amendment  of  the 
bankrupt  law  was  intended  by  the  act  of  acceptance,  nor  did  that  act  have 
that  effect.     {In  re  McLean,  2  B.  R.  567.) 

In  North  Carolina,  the  law  of  February,  1867,  entitled  **an  act  restoring 
to  married  women  their  common-law  right  of  dower,"  declaring  that  the 
■dower  shall  be  laid  off  before  any  sale  can  be  made  on  execution  in  the  life- 
time of  the  husband,  is  only  an  effort  to  create  a  new  and  additional  exemp- 
tion, and  to  this  extent  is  unconstitutional  and  void  as  to  debts  existing  at 
the  time  of  the  passage  of  that  law.  The  law  of  1868  has  the  same  purport, 
and  must  be  similarly  construed,      {Kelly  v.  Strange^  3  B.  R.  8.) 

The  vendor's  lien  was  not  preserved  by  the  code  which  went  into  force  in 
Georgia  on  the  1st  of  January,  1863.  Courts  will  presume  that  the  property 
which  has  been  set  apart  to  the  bankrupt  is  property  that  was  exempt,  and 
that  the  bankrupt  court  saw  to  it  that  all  the  requisites  necessary  to  make  its 
judgment  binding  were  complied  with.  A  judgment  rendered  upon  a  note 
for  the  purchase  money,  prior  to  the  filing  of  the  petition,  can  not  be  enforced 
against  the  land,  and  the  fact  that  the  creditor  did  not  prove  liis  claim  is  of 
no  avail.     {Bushiri  v.  Gavze,  41  Geo.  180.) 

Under  the  laws  of  Georgia,  there  is  no  property  or  right  of  property  in 
the  family  until  the  homestead  is  laid  off.  The  right  of  the  wife  and  family, 
to  »  homestead  does  not  stand  on  the  footing  of  an  equitable  title  or  lien, 
which  follows  the  property  into  the  hands  of  a  purchaser  with  notice.  It  is 
a  right  which  depends  for  its  existence  upon  the  judgment  of  a  court.  If  the 
husband  is  declared  a  bankrupt  before  a  homestead  is  set  apart,  the  right  of 
the  wife  and  family  is  a  matter  for  the  adjudication  of  the  bankrupt  court, 
and  the  State  courts  have  no  jurisdiction  over  the  same.  The  true  course  for 
them  to  pursue  is  to  present  their  claims  to  the  bankrupt  court,  not  as  an 
exemption  of  the  husband's  property,  but  as  a  claim  of  their  own.  {Wool- 
folk  V.  Murray,  10  B.  R.  540;  s.  c.  44  Geo.  133;  LumpJdn  v.  Ea^n^  10  B.  R. 
'549;  s.  c.  44  Geo.  339.) 

Under  the  laws  of  Georgia,  real  estate  mortgaged  by  the  vendee,  at  the 
time  of  the  purchase,  to  the  vendor,  to  secure  the  payment  of  the  purchase 
money,  can  not  be  claimed  as  exempt  from  the  claim  of  the  mortgagee  until 
the  mortgage  debt  is  paid ;  such  property  can  not  be  exempted.  (/»  re  White- 
head, 2  B.  R.  599.) 

Under  the  laws  of  Gaorgla,  to  constitute  a  head  of  a  f^\mily  it  is  not 
necessary  that  a  man  shall  have  either  a  wife  or  a  child.  If  he  resides  in  a 
house  of  which  he  is  proprietor,  and  has  no  other  inmates  than  hired  serv- 
ants, he  is  in  law  the  head  of  a  family.  When  the  bankrupt  rents  a  house, 
hires  servants,  and  allows  an  adopted  daughter  and  her  children  to  live  with 
him,  he  is  entitled  to  the  exemption  allowed  to  the  head  of  a  family,  but  he 
is  not  entitled  to  any  enlargement  of  his  exemption  on  account  of  the 
children.     {In  re  Taylor,  3  B.  R.  158.) 

Under  the  constitution  of  Florida,  the  bankrupt's  shop,  store,  mill  or 
farm,  where  he  pursues  his  usual  trade  or  avocation,  if  connected  with  and 
adjacent  to  his  dwelling,  is  included  in  his  homestead.  {Oreely  v.  Seott,  12 
B.  R.  248  ;  8.  c.  2  Cent.  L  J.  361.) 

Under  the  laws  of  Kentucky,  a  homestead  can  not  be  acquired  by  a  mere 
naked  intention.  The  present  purpose  to  erect  at  a  future  time  a  dwelling- 
house  on  land  and  to  occupy  it  as  a  homt3  is  not  sufficient  to  constitute   a 
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homestead  in  it.  There  must  be  a  dwelling-house  on  it  which  is  occupied  or 
has  been  occupied,  and  which  has  not  been  abandoned,  or  to  which  at  least 
the  bankrupt  if  he  has  never  occupied  it,  looks  as  his  home.  {In  re  Geo.  T. 
Duerson,  18  B.  R.  183.) 

Under  the  State  law  in  Texas,  an  unmarried  man  who  keeps  a  house,  and 
has  orphan  children  apprenticed  to  him,  is  not  entitled  to  the  homestead  al- 
lotted to  a  family.  He  is  entitled  to  fifty  acres  under  the  act  of  1839.  {In  re 
Summers,  8  B.  R  84.) 

Under  the  laws  of  Texas,  a  homestead  can  not  be  claimed  by  the  bankrupt 
to  the  prejudice  of  a  vendor's  lien  thereon.     (In  re  Hutto,  3  B.  R.  787 ;  s.  c. 

1  L.  T.  B.  226;  3  L.  T.  B.  197.) 

Under  the  laws  of  California,  a  homestead  mny  be  declared  at  any  time 
before  the  lien  of  a  judgment  has  actually  attached  to  the  land.     (In  re  Uenkel, 

2  B.  R.  546 ;  s.  c.  2  Saw.  305.) 

A  person  indebted,  or  even  insolvent,  may  apply  his  property  to  the  acquisi- 
tion of  a  homestead,  or  the  discharge  of  incumbrances  thereon,  without 
depriving  it  of  the  exemption  from  forced  sale  by  law.  (In  re  JHenkel,  2  B. 
R.  546;  8.  c.  2  Saw.  305;  cmtra,  in  re  Boothroyd  &  Gibbs,  14  B.  R.  223.) 

Under  the  laws  of  Ohio,  providing  that  a  certain  ^mount  of  real  estate 
used  as  a  homestead,  shall  be  exempt  from  sale  on  execution,  the  debtor  does 
not  acquire  in  the  homestead  so  set  off  to  him  a  fee  simple  absolute  title,  but 
he  possesses  only  a  qualified  right,  a  right  to  possess  and  occupy  it  so  long  as 
he  uses  it  as  a  homestead  for  his  family,  and  otherwise  complies  with  the 
requirements  of  the  law.  The  remainder  or  reversion  in  such  property,  after 
that  right  is  ended,  belongs  to  his  creditors,  and  passes  by  the  assignment  to 
the  assignee,  who  may  sell  thcj  same.  (In  re  Watson,  2  B.  K.  570 ;  s.  c.  2  L. 
T.  B.  93.) 

Under  the  laws  of  Indiana,  a  bankrupt  is  not  entitled  to  an  exemption  as 
against  a  judgment  for  damages  and  costs  in  an  action  of  replevin.  (In  re 
John  Owens,  12  B.  R.  518;  s.  c.  7  C.  L.  N.  871.) 

In  Missouri,  a  bankrupt  is  entitled  to  have  a  homestead  set  apart  in  the 
leasehold  estate  owned  by  him  at  the  time  he  was  declared  bankrupt,  if  ho  is 
the  head  of  a  family.  (In  re  Beckerford,  4  B.  R.  203;  s.  c.  1  Dillon,  45;  s.  c. 
1  L.  T.  B.  241.) 

It  is  lawful  and  proper,  when  there  is  no  individual  ownership  by  the  head 
of  a  family  of  the  property  referred  to  in  section  11,  chapter  08,  of  the  Revised 
Statutes  of  Missouri,  to  make  the  allowance  out  of  partnership  assets,  even 
though  they  are  not  sufficient  to  pay  all  the  partnership  debts.  It  is  true  that 
there  can  be  no  individual  interest  of  a  partner  in  partnership  property  until 
partnership  debts  are  paid,  yet  his  right  of  exemption  in  his  individual  prop- 
erty disregards  the  otherwise  legal  rights  of  his  creditors.     (In  re  Young  et  al. 

3  B.  R.  440.) 

In  Kansas,  a  merchant  is  not  entitled  to  an  exemption  of  four  hundred 
dollars  out  of  his  stock  in  trade.     (In  re  Schwartz,  4  B.  R.  588.) 

A  merchant  tailor  who  does  not  sell  goods  as  merchants  usually  do,  but 
manufactures  them  for  customers  upon  special  orders  under  his  own  superin- 
tendence, is  entitled  to  theexemptionof  four  hundred  dollars,  under  the  laws 
of  Kansas.  The  fact  that  he  did  not  do  all  the  work  himself,  but  employed 
workmen,  makes  no  difference.     (In  re  Jones,  2  Dillon,  243.) 

Under  the  laws  of  Kansas,  the  whole  house  occupied  by  the  bankrupt  as 
a  home  is  exempt,  though  a  portion  of  it  may  be  used  and  may  have  oeen 
constructed  with  a  view  to  be  used  for  other  purposes.  (In  re  Tertelling,  2 
Dillon,  389.) 
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In  order  to  come  within  the  provisions  of  the  homestead  laws  of  Michi- 
gan, the  dwelling-house  must  be  owned  by  the  occupant,  as  well  as  the  land 
upon  which  it  is  located.     {In  re  J.  F.  &  0.  R.  Parks,  9  B,  B.  270.) 

Under  the  laws  of  Nebraska,  it  is  not  necessary  that  the  ownership  of  the 
land  must  be  of  the  full  legal  title.  It  is  sufficient  that  the  interest  be  such 
as  may  be  s©ld  on  execution  or  subjected  to  the  payment  of  debts.  A  title 
bond  makes  the  holder  the  owner  in  such  a  sense  as  to  entitle  him  to  the  ben- 
efit of  the  homestead  exemption.  (Bartholomew  v.  Wesf^  8  B.  R.  12 ;  s.  c.  2 
Dillon,  290.) 

Practice  In  Making  Exemptions,  and  Exceptions  thereto. 

The  register  does  not  hold  a  court  auxiliary  to  the  district  court.  Hia  du- 
ties are  purely  ministerial,  and  he  can  not  pass  upon  questions  of  fact,  except 
when  a  special  case  is  referred  to  him.  He*  has  nothing  to  do  with  the  report 
of  exemption,  unless  it  is  referred  to  him,  and  certainly  has  no  authority  to 
take  testimony,  and  thereupon  determine  its  correctness.  The  report  must 
be  filed  in  court,  and  the  court  can  not  recognize  a  deposit  of  it  with  the  reg- 
ister. It  is  the  groundwork  for  movements  in  court,  and  is  the  basis  of  a 
contest  in  which  the  court  may  call  a  jury  for  its  aid  in  reviewing  the  dis- 
cretion and  judgment  exercised  by  the  assignee  in  setting  aside  and  issuing 
his  certificate  for  property  claimed  to  be  exempt  under  State  laws,  or  other- 
wise. If  the  court  does  not  have  upon  its  files  a  report,  duly  and  properly 
returned  according  to  law,  all  proceedings  resting  thereon  are  irregular.  {In 
re  Cordes,  1  Pac.  L.  R.  165.) 

Where  a  doubt  exists  as  to  whether  the  bankrupt  has  made  full  disclosures 
of  all  his  property  in  his  schedules,  he  is  not  entitled  to  his  exemption  until 
after  his  last  examination.     (In  re  Mastbaum,  2  W.  N.  379.) 

A  proper  and  reasonable  construction  of  the  rule  requiring  the  assignee  io 
make  a  report  of  the  exempted  property  within  twenty  days  after  receiving 
the  assignment,  demands  that,  where  the  property  to  be  exempted  is  in  liti- 
gation, the  time  stiall  be  computed  from  the  date  of  the  final  aecisioD  of  the 
court,  so  as  to  give  twenty  days  after  the  property  is  adjudged  to  be  within 
or  under  the  control  of  the  assignee.     (In  re  Shields,  1  B.  K  344.) 

In  the  list  of  exceptions,  the  value  of  the  articles  set  apart  should  he 
stated,  so  that  it  may  be  seen  whether  they  come  within  the  limitations  of  the 
act.     (In  re  Graham,  2  Biss.  449.) 

The  provisions  of  Rule  XIX,  requiring  the  assignee  to  report  to  the  court 
the  **  articles  set  off  to  the  bankrupt  under  the  fourteenth  section  of  the  act» 
with  the  estimated  value  of  each  article,"  evidently  refers  to  the  *' necessary 
household  and  kitchen  furniture,  and  other  articles  and  necessaries  not  ex- 
ceeding $500  in  value,"  which  the  assignee  is  by  that  section  required  to 
designate  and  set  apart,"  and  not  to  real  estate  held  as  a  homestead.  A 
homestead  is  not  a  necessary  article  to  be  set  off  by  the  assignee.  (In  re  C. 
Hunt,  5  B.  R.  493 ;  s.  c.  2  L.  T.  B.  197 ;  s.  c.  4  C.  L.  N.  5 ;  s.  c.  2  Tac,  L. 
R.  140.) 

The  auxiliary  "  may,**  in  Rule  XIX,  allowing  creditors  to  file  exceptions, 
is  not  to  be  taken  in  an  imperative  sense.  The  supreme  court  intended  to 
leave  a  discretion  with  the  circuit  and  district  courts,  to  permit  them  to  re- 
pair accidents,  correct  mistakes,  and  prevent  frauds.  (In  re  Perdue,  2  B.  R. 
183;  s.  c.  2  W.  J.  279.) 

Where  an  attempt  is  made  to  exempt  a  species  of  property  that  can  not  be 
exempted,  it  is  not  necessary  in  order  to  defeat  the  exemption,  to  file  excep- 
tions within  the  required  time.  No  exceptions  need  be  taken.  The  title  to 
property  so  attempted  to  be  exempted,  passes  to  the  assignee,  and  remains  in 
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him  until  it  is  divested  in  some  one  of  the  ways  provided  by  the  law.  The 
attempt  to  exempt  is  ineflfectual.  The  creditors  may  except  to  the  account  of 
the  assignee,  if  he  omits  to  accoimt  for  or  charge  himself  with  the  value  of 
such  property.  {In  re  Gainey,  2  B.  R.  525 ;  in  re  Jackson  &  Pearce,  2  B.  R. 
508;  %n  re  Farish,  2  B.  R.  168.) 

Where  the  exceptions  are  as  to  articles  comprehended  by  the  terms 
^*  household  or  kitchen  furniture,  or  other  articles  or  necessaries,''  they  must 
be  made  in  the  way,  and  also  in  the  time,  prescribed.  (In  re  Gainey,  2  B.  R. 
625.) 

Where  the  exceptions  go  to  the  title  to  the  exempted  property,  they  need 
not  be  filed  within  the  required  time.  {In  re  Perdue,  2  B.  R.  183 ;  s..c.  2  W. 
J.  279.) 

Quare.  Should  the  assignee  give  notice  to  the  creditors  that  he  has  filed 
his  report  of  articles  set  apart  to  the  bankrupt  ?  {In  re  Perdue,  2  B.  R.  183 ; 
8.  c.  2  W.  J.  279.) 

The  assignee  is  not  obliged  to  designate  articles  on  which  there  is  no  lien. 
If  he  were,  the  bankrupt  might  have  nothing  exempted.  The  assignee, 
moreover,  is  not  a  judicial  ofiScer  to  determine  the  question  of  lien  or  no  lien. 
If  the  assignee  should  make  such  a  designation  of  exempted  articles  as  would 
by  reason  of  the  incumbrances  on  those  articles,  be  worthless  or  insufficient  to 
fulfil  the  beneficent  design  of  the  law  in  making  exemptions,  the  bankrupt 
could  obtain  redress  by  excepting  to  the  determination  of  the  assignee.  His 
appeal  from  the  assignee  to  the  court  would  bring  before  the  court  the  whole 
question  of  the  existence  and  amount  of  the  liens.  {In  re  C.  H.  Preston,  6 
B.  R.  545.) 

Where  the  exemption  under  the  State  law  is  absolute,  it  is  not  necessary 
in  order  to  preserve  the  exemption  that  the  bankrupt  shall  apply  to  the  as- 
signee to  have  the  property  selected  and  set  apart  as  a  homestead.  {Bix  v. 
Capitol  Bank,  2  Dillon,  867.) 

The  decision  of  the  aasignee  can  only  be  reversed  on  an  exception  to  it. 
This  need  not  be  done  in  the  shape  of  a  formal  bill  of  exceptions.  {In  re 
Richard  Pryor,  4  Biss.  262;  in  re  W.  H.  Thiell,  4  Biss.  241.) 

The  court  will  deem  the  allowance  made  by  the  assignee  to  be  reasonable 
and  suitable  until  the  contrary  is  shown  by  some  appropriate  facts  and  proofs. 
{In  re  Ziba  Williams,  5  Law  Rep.  155.) 

The  court  will  not  reverse  the  decision  of  the  assignee,  unless  it  plainly 
appears  that  he  has  abused  the  discretionary  power  confided  to  him.  {In  re 
W.  H.  Thiell,  4  Biss.  241.) 

Seo.  5046. — All  the  property  conveyed  by  the  bankrupt  in 
fraud  of  bis  creditors ;  all  rights  in  equity,  choses  in  action,  pat- 
ent rights  and  copyrights ;  all  debts  due  him,  or  any  person  for 
his  use,  and  all  liens  and  securities  therefor ;  and  all  his  rights  of 
action  for  property  or  estate,  real  or  personal,  and  for  any  cause 
of  action  which  he  had  against  any  person  arising  from  contract 
or  from  the  unlawful  taking  or  detention,  or  injury  to  the  property 
of  the  bankrupt ;  and  all  his  rights  of  redeeming  such  property  or 
estate ;  together  with  the  like  right,  title,  power,  and  authority  to 
sell,  manage,  dispose  of,  sue  for,  and  recover  or  defend  the  same, 
as  the  bankrupt  might  have  had  if  no  assignment  had  been  made, 
shall,  in  virtue  of  the  adjudication  of  bankruptcy  and  the  appoint- 
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inent  of  his  assignee,  but  subject  to  the  exceptions  stated  in  the 
preceding  section,  be  at  once  vested  in  such  assignee. 

Choses  In  Action. 

The  phrase  ^^ choses  in  action'*^  is  qualified  and  limited  by  the  rest  of  the 
section.  The  choses  in  action  for  tort  which  pass  to  the  assignee  are  rights 
of  action  for  real  or  personal  property,  or  for  the  unlawful  taking  or  detention 
of  property,  or  for  injuries  thereto,  and  not  causes  of  action  for  merely  per- 
sonal injuries.     {Noonan  v.  Orton^  12  B.  R.  405 ;  s.  c.  34  Wis.  259.) 

The.  words  **  elioses  in  action  "  mean  nothing  more  than  the  words  "  rights 
of  action,"  and  it  has  been  uniformly  held  that  these  latter  words  only  include 
rights  of  action  founded  on  contracts  or  for  injuries  to  property,  and  not 
rights  of  action  for  torts  which  are  purely  personal,  and  die  with  the  party. 
{Dillard  v.  Collins,  25  Gratt.  343.) 

The  rights  of  action  which  pass  to  the  assignee  are  those  that  are  founded 
upon  beneficial  contracts  made  with  the  bankrupt  where  the  pecuniary  loss  is 
the  substantial  and  primary  cause  of  action,  and  for  injuries  affecting  his 
property,  so  far  as  they  do  not  involve  a  claim  for  personal  damages.  {Dil- 
tard  V.  Collins,  25  Gratt.  348.) 

An  action  for  an  abuse  of  an  attachment  or  garnishee  process  is  an  action 
for  a  personal  injury,  and  does  not  pass  to  the  assignee,  although  the  wrong 
injured  the  bankrupt's  business.  {Noonan  v.  Orion,  12  B.  R.  405;  s.  c.  34 
Wis.  259.) 

A  plea  that  the  plaintiff  has  been  adjudicated  bankrupt  is  not  a  good  plea 
to  an  action  of  slander.     {Dillard  v.  Collins,  25  Gratt.  343.) 

A  right  of  action  for  damages  arising  from  a  fraudulent  and  deceitful 
recommendation  of  a  person  as  worthy  of  trust  and  confidence,  does  not  pass 
to  the  assignee.  {Crocl^ett  v.  Jewett,  2  B.  R.  208 ;  s.  c.  2  Ben.  514;  s.  c.  2  L. 
T.  B.  21.) 

• 

Fraudulent  €onveyancc§. 

The  provisions  of  this  clause  relate  to  the  State  statutes  against  fraadulent 
conveyances,  and  to  those  only;  and  the  right  of  action  is  not  affected  by 
section  5128.  Section  5128  has  no  reference  to  those  statutes,  but  is  only  in- 
tended to  reach  frauds  on  the  bankrupt  act.  {Bradshaw  v.  Klein,  1  B.  R.  542; 
s.  c.  2  Biss.  20;  s.  c.  1  L.  T.  B.  72;  Knowlton  v.  Moseley,  105  Mass.  130;  AUm 
V.  Montgomery,  10  B.  R.  503;  s.  c.  48  Miss.  101 ;  Uyde  v.  Sontag,  8  B.  R.  225; 
8.  c.  1  Saw.  249.) 

Property  received  by  a  creditor  in  fraud  of  a  compromise  agreement  vests 
in  the  assignee  of  the  debtor  under  this  clause.  {Amsinek  v.  Bean,  8  B.  R. 
228;  s.  c.  11  B.  R.  495;  s.  c.  10  Blatch.  361;  s.  c.  22  Wall.  395.) 

The  assignee  represents  the  rights  of  creditors,  as  well  as  the  rights  of  the 
bankrupt,  and  any  lien  or  incumbrance  which  would  be  void  for  fraud  as 
against  creditors  if  no  petition  had  been  filed,  or  assignee  appointed,  will  be 
equally  void  as  against  the  general  creditor^  represented  by  the  assignee.  He 
may  contest  the  validity  of  a  conveyance,  even  though  the  bankrupt  could 
not.  That  is  what  the  act  means  wlien  it  vests  in  the  assignee  all  property 
conveyed  in  fraud  of  creditors.  It  docs  not  make  any  conveyance  or  incum- 
brance fraudulent.  It  simply  clothes  the  assignee  with  the  entire  title,  not- 
withstanding such  conveyance  or  incumbrance,  and  makes  it  his  duty  tx)  in- 
voke the  proper  jurisdiction  to  annul  the  fraudulent  proceedings.  {In  re 
Wynne,  4  B.  R.  23;  b.  c.  Chase,  227;  s.  c.  2  L.  T.  B.  116;  Bradshaw  v.  Klein 
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et  al,  1  B.  R.  542;  s.  c.  2  Biss.  20;  s.  c.  1  L.  T.  B.  72;  in  re  Metzger,  2  B.  R. 
355 ;  in  re  Meyers,  1  B.  R.  581 ;  s.  c.  2  Ben.  424 ;  Boone  v.  Hall,  7  Bush,  66 ; 
Pratt  V.  Curtis,  6  B.  R  139;  Catr  v.  Gale,  3  W.  «fc  M.  38;  s.  c.  2  Ware,  330; 
Garr  v.  Hilton^  1  Curt.  230 ;  Aahley  ▼.  liobinsan,  29  Ala.  112 ;  vide  Meavis  v. 
Garner,  12  Ala.  661 ;  Par^^r  v.  Douglass,  27  Miss.  379.) 

Conveyances  made  with  a  specific  intent  to  defraud  creditors,  and  con- 
veyances in  fraud  of  creditors,  in  the  technical  and  legal  sense  of  the  term, 
are  both  within  the  letter  and  spirit  of  the  bankrupt  act.  All  conveyances 
made  void  as  against  creditors  by  the  statute  of  frauds  in  legal  contemplation, 
are  made  in  fraud,  of  such  creditors,  whether  they  are  fraudulent  in  fact  by 
specific  intent  or  only  fraudulent  in  law.  {Edrjiondion  v.  Hyde,  7  B.  R.  1 ;  s. 
c.  2  Saw.  205 ;  s.  c.  5  L.  T.  B.  380;  Allen  v.  Massey,  4  B.  R.  248 ;  s.  c.  7  B. 
R  401 ;  s.  c.  17  Wall.  351 ;  s.  c.  2  Abb.  C.  C.  CO;  s.  c.  1  Dillon,  4Q;  8.  c.  1  L. 
T.  B.  218;  in  re  Geo.  P.  Morrill,  8  B.  R  117;  s.  c.  2  Saw.  356.) 

The  declaration  of  a  homestead  is  in  no  sense  a  conveyance.  He  who  de- , 
Clares  land  which  he  already  owns  to  be  a  homestead,  docs  not  convey  it. 
He  merely  avails  himself  of  a  legal  right  to  place  it  in  a  condition  where  it 
will  not  be  liable  to  forced  sale.  The  right  of  property  remains  unchanged, 
except  that  the  law,  mindful  of  the  object  for  which  homesteads  are  allowed 
to  be  declared,  provides  that  after  the  declaration  the  homestead  can  not  be 
alienated  except  with  the  concurrence  of  the  wife,  and  that  on  the  death  of 
the  husband  it  survives  to  her  for  the  benefit  of  herself  and  the  family.  It 
is  evident  that  to  call  the  declaration  of  a  homestead  a  conveyance  of  the 
property  would  be  doing  extreme  violence  to  the  language  of  the  act,  and  in 
view  of  the  provisions  allowing  exemptions,  such  construction  is  inadmissible. 
{In  re  Henkel,  2  B.  R  546;  s.  c.  2  Saw.  305.) 

a 

An  assignee  may  maintain  an  action  to  set  aside  fraudulent  conveyances 
made  by  the  debtor  before  he  was  adjudged  a  bankrupt,  and  even  before  the 
bankrupt  act  was  passed.  {Bradshaw  v.  Klein,  1  B.  R  542;  s.  c.  2  Biss.  20; 
8.  c.  1  L.  T.  B.  72.) 

After  the  commencement  of  proceedings  in  bankruptcy,  no  one  but  the 
assignee  can  bring  or  maintain  an  action  to  set  aside  a  fraudulent  conveyance 
made  by  the  bankrupt.  (In  re  Meyers,  1  B.  R.  581 ;  s.  c.  2  Ben.  424 ;  Steicart 
V.  Isidor  et  al.  1  B.  R  485 ;  s.  c.  5  Abb.  Pr.  [N.  S.]  56  ;  Goodwin  v.  Sharkey, 
3  B.  R  558;  s.  c.  5  Abb.  Pr.  [N.  S.]  64;  Allen  v.  Montgomery,  10  B.  R  503; 
s.  c.  48  Miss.  101;  Edwards  v.  Coleman,  2  Bibb,  204;  I'hurmjondw.  Andrews, 
13  B.  R  157  ;  s.  c.  10  Bush,  400.) 

The  assignee  may  avoid  a  fraudulent  conveyance,  although'  he  has  no  lien 
on  the  property.  {Cragin  v.  Carmicfiael,  11  B.  R.  511;  s.  c.  2  Dillon,  519; 
in  re  Wm.  B.  Duncan,  14  B.  R  18.) 

If  the  fraud  was  merely  constructive,  and  not  actual,  the  assignee  can  not 
recover  in  an  action  at  law.     {Badger  v.  Story,  16  N.  H.  168.) 

If  the  assignee  refuses  to  institute  proceedings  to  set  aside  a  fraudulent 
conveyance,  any  creditor  who  has  proved  his  debt  has  a  right  to  apply  to  the 
court  for  an  order  directing  proceed! n<]^  for  that  purpose  to  be  instituted, 
upon  such  terms  as  appear  to  be  right.  {F/eefander  v.  Hollom/xn,  9  B.  R. 
331.) 

A  creditor  may  file  a  bill  in  equity  to  vacate  a  fraudulent  conveyance,  and 
make  the  assignee  a  party  defendant.  {Frcelander  v.  Holloman,  9  B.  R.  331 ; 
Alfen  V.  Montgomery,  10  B.  R.  503;  s.  c.  48  Miss.  101 ;  Sands  v.  Godwise,  4 
Johns.  536.) 

A  creditor  can  not  file  a  bill  in  a  State  court  to  set  aside  a  fraudulent  con- 
veyance without  making  the  assignee  a  part  v.  {Alsctbrooh  v.  Gates,  5  Tenn. 
271.) 


528  THE  BANKRUPT  LAW.  [§  5046. 

If  a  creditor,  who  does  not  prove  his  debt,  holds  a  judgment  which  is  a 
lien  on  property  fraudulently  transferred  by  the  bankrupt,  he  may  issue  a 
fl,  fa.  and  levy  thereon  even  after  the  commencement  of  the  proceedings  in 
bankruptcy,  if  the  assignee  has  taken  no  steps  to  reach  the  property.  {Barber 
V.  Terrell,  64  Geo.  146.) 

The  right  of  creditors  to  institute  a  suit  to  set  aside  a  fraudulent  convey- 
ance is  perfect  upon  the  refusal  of  the  assignee  to  permit  the  use  of  his  name, 
and  can  not  be  divested  after  the  institution  of  the  suit  by  any  change  of  the 
assignee,  for  the  latter  merely  comes  into  the  place  of  the  former  and  acqnim 
no  greater  rights  than  he  had.  If  the  case  has  been  carried  to  an  appellate 
court,  the  proceedings  will  not  be  stayed  until  such  assignee  is  made  a  party. 
{Sands  v.  Oodwise,  2  Johns.  485.) 

The  creditors,  as  beneficiaries,  are  proper,  though  not  necessarv,  parties. 
{Boone  v.  llaU,  7  Bush,  66.) 

Wheu  a  creditor  has  acquired  a  lien  by  virtue  of  proceedings  instituted 
prior  to  the  commencement  of  proceedings  in  bankruptcy,  to  set  aside  a  fraud- 
ulent conveyance  of  a  bankrupt,  he  may  continue  the  suit  so  as  to  enforce 
his  lien.  {Sedgwick  v.  Minck  et  al.  1  B.  R.  675 ;  s.  c.  6  Blatch.  156 ;  Steu:arty. 
Iddor  et  al.  1  B.  R.  485 ;  s.  c.  5  Abb.  Pr.  FN.  8.]  68 ;  Carr  v.  Fearingtm,  63 
N.  C.  560;  WooUnY,  Clark,  23  Miss,  lb  \  Fetter  v.  Oirode,4t  B.  Mon,  482; 
Stormy.  Wadddl,  2  Sandf.  Ch.  494;  contra.  Smith  v.  Oordtm,  2  N.  Y.  Leg. 
Obs.  825;  s.  c.  6  Law  Rep.  813.) 

A  petition  to  set  aside  a  deed  of  trust  not  contrary  to  other  provisions  of 
the  bankrupt  act  should  allege  that  the  property  was  conveyed  by  the  bank- 
rupt in  fraud  of  his  creditors,  and  show  tliat  the  same  passed  to  the  assignee, 
under  this  section,  as  properly  conveyed  by  the  bankrupt  in  fraud  of  his 
creditors.     {In  re  Broome,  3  B.  R.  843 ;  s.  c.  3  Ben.  488.) 

Equity  looks  at  substance  and  not  form.  It  penetrates  beyond  externals 
to  the  substance  of  things,  and  it  accounts  as  nothing  and  delights  to  brush 
away  barricades  of  written  articles  and  formal  documents  when  satisfied  that 
they  have  been  devised  to  conceal  or  protect  fraud.  If  the  fraud  does  not 
consist  in  a  particular  sale,  but  in  the  mode  of  conducting  the  business,  it  is 
a  continuous  fraud.  {Martin  v.  Smith,  4  B.  R  275 ;  s.  c.  1  Dillon,  85;  s.  c.  3 
L.  T.  B.  [C.  R.]  19g.) 

The  statute  of  limitations  of  Missouri  contemplates  fraud  which  is  secret 
or  concealed,  as  distinguished  from  fi*aud  which  is  open  and  known.  If  a 
party  knows  the  facts  constituting  the  fraud,  he  knows  the  transaction  to  be 
fraudulent.  It  is  not  enough  simply  that  he  is  aware  of  the  fact  of  the  trans- 
fer, but  he  must  know  the  facts  which  make  that  transfer  fraudulent.  If  those 
facts  are  such  that  any  creditor  must,  if  ordinarily  vigilant,  have  discovered 
the  fraud  within  five  years,  the  action  will  be  barred.  {Martin  v.  Stnith,  4  B. 
R.  275;  8.  c.  1  Dillon.  85;  8.  c.  3  L.  T.  B.  [C.  R]  199.) 

A  mortgage  upon  a  stock  of  goods  which  authorizes  the  mortgagor  to  sell 
.'  them  and  replace  them  with  others,  at  such  times  and  in  such  manner  as  be 
may  determine,  and  use  the  proceeds  generally  as  he  sees  fit,  is  fraudulent 
and  void.  A  mortgage  accompanied  by  such  an  agreement,  consent,  or  under- 
standing is  no  protection  to  the  mortgagee.  Such  an  arrangement  defeats  its 
essential  nature  and  qualities  as  a  mortgage,  so  that  it  can  not,  in  a  legal  sense 
be  called  a  security.  It  is  nothing  more  than  the  expression  of  a  confidence 
by  the  mortgagee  in  the  mortgagor.  If  such  an  agreement  is  inserted  in  the 
mortgage,  it  is  proven  by  the  production  of  the  mortgage,  but  if  it  is  not,  it 
may  be  proven  by  evidence  aliunde.  It  is  not  necessary  that  it  should  be  io 
writing  or  in  the  mortgage.  It  may  be  proven  by  parol,  or  inferred  from  cir- 
cumstances and  the  conduct  of  the  parties.  {In  re  Eahley  e<  oZ.  4  B.  R  878; 
s.  a  2  Biss.  888;  Harvey  v.  Crane,  5  B.  R  218;  8.  c.  2  Biss.  496;  in  f0  Per- 
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riD  et  ah  7  B.  R  283;  in  re  Samuel  Cantrell,  6  Ben.  482;  Smith  7.  McLean^  10 

B.  R.  260;  Smith  v.  Ely,  10  B.  R.  653;  Robins  sn  v.  EUiott,  11  B.  R.  553;  in  re 
Manly,  3  B.  R.  291 ;  s.  c.  2  Bond,  261 ;  8.  c.  2  L.  T.  B.  89;  contra^  Brett  v. 
Garter,  14  B.  R  301 ;  Bftrron  v.  Moiris,  14  B.  R  371.) 

A  provision  that  a  certain  person  shall  take  possession  of  the  property  as 
trustee  under  the  mortgage  and  retain  possession  until  the  mortgage  debt  is 
paid  will  not  render  the  mortgage  valid,  if  the  trusteeship  is  a  mere  pretense 
and  the  trustee  merely  sees  that  the  business  is  regularly  conducted.  (Smith 
V.  Ely,  10  B.  R  553.) 

The  taking  of  possession  under  a  claim  of  title  will  not  render  the  mort- 
gage good,  for  the  title  still  remains  fraudulent.  (Smith  v.  Elt/,  10  B.  R.  553 ; 
Bobinsony.  Elliott,  11  B.  R.  553;  in  re  William  D.  Forbes,  6  Biss.  510.) 

A  mortgage  may  be  in  operation  as  to  a  portion  of  the  property,  and 
fraudulent  as  to  the  residue.  (In  re  Kahley,  4  B.  R.  378 ;  s.  c.  2  Biss.  383 ;  in 
re  Perrin  et  al.  7  B.  R  283;  in  re  Geo.  P.  Morrill,  8  B.  R.  117;  s.  c.  2  Saw. 
356.) 

A  mortgage  containing  a  stipulation  that  the  mortgagor  shall  remain  in 
possession,  and  sell  the  mortgaged  property  as  agent  of  the  mortgagee,  and 
accouut  for  the  proceeds,  until  the  mortgage  debt  is  paid,  is  not  necessarily 
void.  If  carried  out  in  good  faith,  it  does  not  hinder,  delay,  or  defraud  cred- 
itors. The  object  is  to  subject  the  mortgaged  property  to  the  payment  of  the 
loan.  The  mortgagor  can  only  rightfully  dispose  of  it  for  the  purpose  of 
liquidating  the  secured  debt.  He  can  not  sell  for  bis  own  use ;  this  would  be 
a  fraud  upon  creditors,  and  if  such  permission  was  given  by  the  terms  of  the 
instrument,  or  agreed  and  consented  to  by  parol,  the  mortgage  would  be 
void.  (Hawkins  v.  First  National  Bank  of  Hastings,  2  B.  R.  338 ;  s.  c.  1  Dil- 
lon^ 462;  contra,  in  re  Wm.  D.  Forbes,  5  Biss.  510.) 

A  mere  power  of  sale  will  not  vitiate  a  mortgage  of  personal  property  if  it 
is  provided  that  the  proceeds  shall  be  applied  to  purchase  other  goods  as  a 
substitute  for  those  sold.     (MitcheU  v.  Wlnslaw,  2  Story,  630.) 

When  the  State  laws  make  all  sales  of  chattels  void  unless  accompanied 
by  delivery  within  a  reasonable  time,  and  followed  by  an  actual  and  con- 
tinued change  of  possession,  and  there  was  no  delivery  or  change  of  posses- 
sion because  the  vendor  and  vendee  lived  together  in  the  same  house,  the 
sale  is  void,  and  the  assignee  may  recover  the  property  so  sold.  (Allen  v. 
Massey,  4  B.  R.  248 ;  s.  c.  7  B.  R  401 ;  s.  c.  1  Dillon,  40 ;  s.  c.  2  Abb.  C.  C.  69 ; 
8.  0.  17  Wall.  351 ;  s.  c.  1  L.  T.  B.  218;  Edmondson  v.  Hyde,  7  B.  R  1 ;  s.  c. 
2  Saw.  205 ;  s.  c.  5  L.  T.  B.  380.) 

If  the  change  of  possession  does  not  accompany  the  transfer,  it  is  not  suf- 
ficient that  a  change  is  made  before  a  creditor  acquires  a  lien  on  the  goods. 
(In  re  George  P.  Morrill,  8  B.  R.  117;  s.  c.  2  Saw.  356.) 

From  Twyne's,  down  to  the  very  latest  case,  no  sale  has  ever  been  up- 
held by  any  court  where  the  vendor  has  remained  in  possession,  performing 
all  the  offices  of  an  absolute  owner,  and  continuing  so  for  many  months  in 
every  beneficial  use  and  enjoyment  which  ordinarily  api^ertain  to  the  owner- 
ship of  property.  No  state  of  facts  can  be  made  out  of  sufficient  force  to 
repel  the  inference  of  fraud.  (In  re  Hussman,  2  B.  R.  437 ;  s.  c.  2  L.  T.  B. 
53;  s.  c.  1  C.  L.  N.  177 ;  in  re  Manly,  3  B.  R  291 ;  s.  c.  2  Bond,  261 ;  s.  c.  2 
L.  T.  B.  89 ;  Foster  v.  Hackley  &  Sons,  2  B.  R  406 ;  s.  c.  2  L.  T.  B.  8 ;  s.  c.  1 

C.  L.  N.  137.) 

The  publicity  attributed  to  an  involuntary  transfer  of  personal  property 
under  an  execution  fairly  levied,  prevents  the  application  of  the  general  rule, 
that  conrinuance  of  possession  by  a  debtor  after  a  transfer  of  his  property  is 
a  badge  of  such  fraud  as  renders  the  transfer  avoidable  by  his  creditors, 
though  it  was  a  transfer  for  a  valuable  consideration.    But  the  exception 
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censes  as  soon  as  the  demaDds  of  the  judgment  creditors  are  paid.  When 
these  demands  are  paid  the  general  rale  becomes  applicable.  {In  re  Long,  9 
B.  R.  quarto,  60.) 

If  such  change  of  possession  is  made  as  the  nature  of  the  subject  admits 
of,  nothing  more  is  in  general  required.  {Mitchell  v.  McKibbin,  B  B.  R.  548; 
s.  c.  29  Leg.  Int.  412.) 

The  retention  of  the  possession  of  fixtures  after  the  execution  of  a  mort- 
gage is  merely  prima  facie  evidence  of  fraud.  {Howard  v.  Prince^  11  B.  R. 
322.) 

In  Kentucky,  an  actual  change  of  possession,  so  far  as  the  thing  sold  is 
susceptible  of  it,  is  absolutely  necessary  to  the  validity  of  the  sale,  as  to  cred- 
itors and  subsequent  purchasers,  whenever  the  vendor  at  the  time  of  the  sale 
is  in  the  possession  of  the  property.  And  this  transmutation  of  possession, 
to  be  effectual,  must  not  be  merely  nominal  or  momentary,  but  must  be  real, 
actual  and  open,  and  such  as  may  be  publicly  known,  (in  re  Uussman,  2  B. 
R.  437 ;  s.  c.  2  L.  T.  B.  53;  s.  c.  1  C.  L.  N.  177.) 

An  absolute  deed  intended  as  a  mortgage  is  not  conclusive  evidence  of 
fraud.     {Gaffney  v.  Signaigo^  1  Dillon,  158.) 

Where  the  State  laws  make  the  purchase  of  property  in  the  name  of  an- 
other presumptively  fraudulent  as  to  existing  creditors,  and  raise  a  trust  in 
favor  of  such  creditors  when  the  presumption  of  fraud  is  not  disproved,  prop- 
erty BO  purchased  passes  to  the  assignee  of  the  party  whose  money  waa  so  :n 
vested,  and  he  can  sue  for  and  recover  the  same.  {In  re  Meyers,  1  B.  R.  581 ; 
8.  c.  2  Ben.  424.) 

By  the  laws  of  Mississippi,  the  income  of  a  wife's  separate  estate,  so  far 
as  necessary,  should  be  used  jointly  with  that  of  her  husband  in  support  of 
the  family.  If  she  permits  the  husband  to  receive  the  income  of  her  estate 
without  accounting  for  the  same  for  a  longer  period  than  one  year,  she  loses 
the  right  to  call  him  to  an  account  for  such  income.  The  accounting  for  such 
income  after  the  title  has  thus  become  vested  in  the  husband,  is  a  gift  by 
the  husband  to  the  wife,  and  this  can  not  l^e  done  to  the  prejudice  of  cred- 
itors. The  relationship  of  the  parties  and  the  conveyance  of  all  property  that 
is  subject  to  execution  are  evidence  of  fraud.  The  rights  of  all  parties  must 
be  governed  by  the  law  in  force  when  they  accrue.  The  act  of  1807,  entitled 
*'  An  act  to  amend  the  law  heretofore  in  force  respecting  the  rights  of  married 
women,''  has  no  application  to  this  case,  having  been  passed  subsequent  to 
the  conveyance.     {Uillespie  v.  McKnight  et  al.  8  B.R.  468.) 

A  condonation  after  a  deed  of  separation  renders  the  deed  a  volantarj 
conveyance  instead  of  a  conveyance  for  a  valuable  consideration.  {Kehrv. 
Smith,  7  B.  R.  97  ;  8.  c.  10  B.  R.  49 ;  s.  c.  2  Dillon,  50  ;  s.  c.  20  Wall.  31.) 

The  relinquishment  of  a  contingent  right  of  dower,  without  any  agree- 
ment for  compensation  therefor,  is  not  a  valuable  consideration  for  a  subse- 
quent conveyance.  (Kehr  v.  Smith,  7  B.  R.  97 ;  s.  c.  10  B.  R.  49 ;  8.  c.  2  Dil- 
lon, 50 ;  8.  c.  20  Wall.  31.) 

A  promise  which  is  not  founded  upon  a  valuable  consideration  is  volan- 
tary,  and  not  a  sufficient  consideration  for  a  transfer.  {Kehr  v.  Smithy  7  B.  R. 
97;  s.  c.  10  B.  R.  49 ;  s.  o.  2  Dillon,  60;  s.  c.  20  Wall.  31.) 

A  voluntary  settlement  by  a  debtor  who  is  insolvent  is  fraudulent.  {Keat- 
ing V.  Keefer,  5  B.  K.  133;  8.  c.  1  L.  T.  B.  266;  s.  c.  4  L.  T.  B.  162;  Kehr  r. 
Stnith,  7  B.  R.  97;  s.  c.  10  B.  R.  49;  8.  c.  2  Dillon,  50;  8.  c.  20  Wall.  31.) 

In  determining  whether  the  donor  retains  enough  to  meet  his  liabilities, 
attention  should  be  given  to  the  business  in  which  he  is  engaged,  the  society 
in  which  he  lives,  and  his  necessary  expenses.    The  economy  of  country  life 
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does  not  furnish  a  standard  or  measure  for  city  transactions.     {Sedgwick  t. 
Place,  10  B.  K.   28;  s.  c.  5  B.  R.  168;  s.  c.  6  Ben.  184;  8.  c.  12  Blatch.  163.) 

If  the  subsequent  expenditures  in  improving  the  property  are  in  pursuance 
of  a  plan  formed  at  the  time  of  the  gifl  thereof,  the  whole  will  betaken  as  one 
transaction.  {Sedgwick  v.  Place^  10  B.  R.  28;  s.  c.  5  B.  R.  168;  8.  o.  6  Ben. 
184;  B.  c.  12  Blatch.  168.; 

A  voluntary  conveyance  made  by  a  person  who  is  indebted  ia  prima /aci^ 
fraudulent,  and  the  burden  is  on  the  grantee  to  show  that  the  debtor  had 
abundant  means,  besides  the  property  conveyed,  to  pay  all  his  debts.  {Pratt 
▼.  Curtis  0.  B.  R.  139.) 

The  assignee  alone  can  impeach  a  voluntary  conveyance,  and  work  out  the 
equity  of  antecedent  creditors.     {Pratt  v.  Curtis^  6  B.  R.  139.) 

When  a  deed  is  void  as  to  existing  creditors,  and  is  therefore  set  aside,  all 
creditors,  both  prior  and  subsequent,  participate  in  the  fund  pro  rata.  A  man 
who  is  indebted  and  unable  to  pay  can  not,  as  against  his  creditors,  part  with 
his  property  under  the  name  of  a  sale  at  an  undervalue,  so  as  to  give  away 
the  surplus  value  to  a  father,  son,  friend,  or  favored  creditor.  {MitcheUr.  Mc- 
KUibin,  8  B.  R.  548 ;  a.  c.  29  Leg.  Int.  412.) 

A  voluntary  settlement  by  a  man  who  is  indebted,  is  fraudulent  and  void 
if  the  debts  existing  at  the  time  of  the  conveyance  are  only  paid  by  contract- 
ing other  obligations  which  finally  result  in  insolvency.     {Antrim  v.  Kelly,  4 
B.  R.  587.) 

The  earnings  of  9k  feme  covert  are  by  the  common  law  the  propsrty  of  the 
husband  and  liable  for  his  debts,  and  do  not  constitute  a  good  consideration 
for  a  conveyance.  {Keating  v.  Keefer,  5  B.  R.  183;  s.  c.  1  L.  T.  B.  266;  s.  c. 
4  L.  T.  B.  162.) 

The  payment  by  i^feme  covert  of  her  money  towards  a  purchase  of  property, 
without  insisting  upon  any  agreement  for  a  reconveyance  or  conveyance  of 
any  interest  to  her,  is  conclusive  evidence  of  a  gift  of  the  money  to  the  hus- 
band, without  any  right  on  her  part  to  reclaim  any  interest  in  the  land  or  in 
its  proceeds  as  against  him  or  his  creditors.  {Keating  v.  Keefer,  5  B.  R.  133 ; 
8.  c.  1  L.  T.  B.  266 ;  8.  c,  4  L.  T.  B.  162.) 

A  purchase  in  the  name  of  a  feme  covert  by  the  husband  constitutes  a  gift 
to  the  same  extent,  and  with  the  same  effect,  as  if  the  property  were  first  con< 
veyed  to  him,  and  then  by  him  to  her.  {Keating  v.  Kee/er,  6  B.  R.  133;  s.  c. 
1  L.  T.  B.  266 ;  8.  c.  4  L.  T.  B.  162.) 

If  a  party  furnished  the  money  with  which  a  house  was  purchased  in  the 
name  of  the  bankrupt,  and  then  subsequently  took  a  note  therefor  which  he 
proved  against  the  estate,  a  conveyance  of  the  house  to  him,  after  the  giving 
of  the  note,  will  be  claimed  to  be  void,  and  not  an  execution  of  the  resulting 
trust.     {Napier  v.  Server,  2  W.  N.  400.) 

When  the  deed  is  kept  from  record,  and  the  debtor  appears  as  the  owner 
and  obtains  credit  upon  the  faith  of  the  property,  a  voluntary  conveyance  is 
void  as  to  subsequent  creditors.  {Keating  v.  Keefer^  5  B.  R  133 ;  s.  c.  1  L.  T. 
B.  266;  B.  c.  4  L.  T.  B.  162;  in  re  Rainsford,  6  B.  R.  881.) 

A  voluntary  conveyance  made  with  the  intent  to  cast  on  creditors  the 
hazards  of  future  speculations,  and  to  provide  a  home  in  case  of  disaster,  is 
fraudulent.    {In  re  Rainsford,  5  B.  R.  381.) 

The  assignee  claims  not  under  but  adversely  to  a  fraudulent  deed.  He 
claims  that  the  deed  is  void  as  to  creditors,  and  on  this  ground  alone  attacks 
it,  and  upon  this  ground  alone  has  he  any  right  to  the  property.  He  can  not 
claim  under  it,  and  must  claim  against  it.  When  it  is  decreed  to  be  fraudu- 
lent and  void  at  his  instance,  he  can  not  set  it  up  to  defeat  the  right  of  the 
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debtor's  wife  to  dower.  He  can  not  ask  that  the  same  instrument  be  held 
void  as  to  creditors,  and  then  in  their  favor  held  valid  as  to  the  wife.  The 
debtor's  wife  is  not,  under  such  circumstances,  barred  of  her  dower.  {Cox  v. 
Wilder,  7  B.  R.  241 ;  s.  c.  6  B.  R.  443;  s.  c.  2  DUlon,  132;  s.  c.  6  L.  T.  B. 
500.) 

The  exemption  from  execution  is  a  right  or  privilege  given  to  the  debtor. 
He  may  waive  it  by  not  claiming  the  exemption.  If  he  does  not  choose  to 
assert  any  claim  to  have  the  property  exempted,  the  fraudulent  grantee  is  ia 
no*  position  to  claim  it  as  against  the  assignee.  {Edmomon  v.  Hyde,  7  B.  R. 
1 ;  s.  c.  2  Saw.  205;  s.  c.  5  L.  T.  B.  380;  contra,  Kehr  v.  Smith,  7  B.  R.  97; 
s.  c.  10  B.  R.  49;  s.  c.  2  Dillon,  50;  s.  c.  20  Wall.  31.) 

Where  by  the  State  laws  a  feme  covert  may  own  property  in  her  own  right 
and  carry  on  business  in  her  own  name,  she  may  employ  her  husband  and 
pay  him.  She  has  a  right  to  all  the  advantages  that  flow  to  her  from  her 
own  or  h(T  husband's  tact  and  foresight,  so  long  as  his  means,  services,  and 
earnings  do  not  enter  into  her  business.  Property  thus  obtained  hcma  Jidt 
can  not  be  taken  from  her  and  turned  over  to  the  creditors  of  her  hoslmd. 
On  the  question  of  the  ownership  of  such  property,  the  presumptions  are  all 
in  her  favor.  {DHggs  v.  Russell,  3  B.  R.  161 ;  s.  c.  1  L.  T.  B.  161 ;  s.  c.  1  C. 
L.  N.  853 ;  in  re  Eldred,  3  B.  R.  256 ;  s.  c.  1  C.  L.  N.  389 ) 

If  the  personal  labor  and  capacity  of  the  husband  have  contributed  largely 
to  the  accumulation  of  property  held  as  his  wife's  separate  estate,  or  if  a  suc- 
cessful business  conducted  in  her  name  has  been  wholly  managed  by  her,  and 
it^  profits  resulted  alone  from  her  industry,  skill,  and  economy,  then,  as  by 
the  settled  principles  of  law  which  govern  the  relative  rights  of  husband  and 
wife,  even  the  proceeds  of  her  labor  and  industry  ordinarily  belong  to  him, 
the  property  so  acquired  is  subject  to  the  debts  of  the  husband,  whatever 
equitable  rights  the  wife  may  have  as  between  herself  and  him;  with  this  ex- 
ception, however,  that  the  skill,  care,  or  labor  of  either  husband  or  wife  be- 
stowed on  her  estate,  so  far  as  may  be  reasonably  necessary,  inures  to  the 
benefit  of  such  estate,  and  does  not  render  it  liable  to  the  husband's  debts. 
{ShacUeford  v.  Collier,  6  Bush,  149.) 

Where  a  husband  receives  money  from  his  wife  and  engages  in  transactions 
in  real  estate  in  her  name  until  heiiccumulates  property  of  considerable  value 
by  his  skill  and  en  erg  v,  the  property  is  liable  to  his  assignee.  {Muirhead  v. 
Aldridge,  14  B.  R.  249\) 

According  to  the  laws  of  New  York,  as  interpreted  by  the  courts,  a  mar- 
ried woman  may  own  property  of  eveiy  description  in  the  same  manner  as  if 
she  were  2^  feme  sole.  She  may  engage  in  trade,  and  her  labor  and  her  time 
are  not  the  property  of  her  husband.  She  may  even  employ  the  time  and 
labor  of  her  husband  in  the  business  of  using  her  capital  in  trade,  and  sbe 
may  support  her  husband  out  of  the  profits  of  her  business;  and  neither  the 
fact  that  she  employs  her  husband,  nor  the  fact  that  the  labor  and  skill  of  the 
husband  contribute  to  the  success  of  the  business,  nor  the  fact  that  the  hus- 
band and  his  family  are  supported  out  of  the  profits  of  the  business,  will 
make  the  business  or  its  profits  the  property  of  the  husband.  {Vovrkiesf. 
Bonesteel,  7Blatch.  495;  s.  c.  10  Wall.  16.) 

Under  the  laws  of  Georgia,  a  feme  covert,  with  the  consent  of  her  husband, 
may  have  a  separate  estate  in  her  earnings,  and  the  purchase  of  property  in 
her  name  with  such  earnings  is  not  fraudulent.  {Olenn  v.  Johnson,  38  Wall. 
476.) 

A  mere  intent  to  prefer  does  not  render  a  transfer  fraudulent  which  is 
otherwise  valid.     {Cookingham  v.  Ferguson,  4  B.  R,  636;  s.  c.  8  Blatch.  488.) 

Parties  who  have  taken  transfers  from  the  fraudulent  vendee  are  necessary 
parties.     {Cookingham  v.  Ferguson,  4  B.  R.  636 ;  s.  c.  8  Blatch.  488.) 
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By  the  laws  of  Florida,  an  assignment  appropriating  the  property  to  such 
creditors  as  shall  sign  a  compromise  agreement,  and  none  others,  with  a  direc- 
tion that  the  surplus  shall  then  revert  to  the  assignor,  is  not  an  assignment  of 
the  whole  of  the  assignor's  property,  and  is  fraudulent  and  void.  (  In  re 
Broome,  3  B.  R.  444;  s.  c.  3  Ben.  488.) 

If  a  fraudulent  assignment  has  not  been  expressly  assented  to  by  the 
creditors,  it  is  merely  a  power  which  is  revoked  by  the  commencement  of  the 
proceedings  in  bankruptcy.     (AsMey  v.  RobinBon^  29  Ala.  112.) 

The  assignee  may  recover  property  fraudulently  purchased  in  the  name  of 
another,  after  the  commencement  of  the  proceedings  in  bankruptcy,  with  the 
funds  of  the  bankrupt.     {Hyde  v.  Cohen^  11  B.  R.  461.) 

A  lien  is  not  a  property  in  the  thing  itself,  nor  docs  it  constitute  a  mere 
right  of  action  for  the  thing.  It  more  properly  constitutes  a  charge  upon  the 
thing.  In  some  general  sense  creditors  have  an  equitable  lien  upon  property 
purchased  with  the  debtor's  funds  in  the  name  of  another.  So  they  would 
have  if  a  general  liability  instead  of  a  resulting  trust  had  been  declared.  So 
debts  are  an  equitable  lien  upon  property  fraudulently  transferred  by  the 
debtor,  and  it  may  be  said  that  every  debtor  is  a  trustee  for  his  creditors, 
and  bound  to  use  his  property  for  their  benefit,  and  that  creditors  have  an 
equitable  lien  upon  the  property  of  the  debtor.  But  in  all  these  cases  the 
usual  remedies  are  to  be  pursued  to  create  and  enforce  the  lien  before  a  spe- 
cific charge  creating  an  incumbrance  is  created.  A  creditor  can  not  enforce 
the  liability  of  a  resulting  tiust  under  the  statute  without  a  preliminary  judg- 
ment and  execution.  Before  the  equitable  interests  of  a  debtor  can  be  reached 
in  equity,  all  available  legal  remedies  must  be  exhausted.  Neither  a  judg- 
ment nor  execution  constitutes  a  lien  upon  equitable  interests.  The  com- 
mencement of  the  equitable  action  and  the  filing  of  the  lis  pendens  is  necessary 
for  that  purpose.     (Ocean  NaVl  Bank  v.  Olcott^  40  N.  Y.  12.) 

It  is  an  easy  matter  for  parties  to  go  through  the  torm  of  paying  and  re- 
ceiving money  in  the  presence  of  witnesses.  This  is  the  common  device  of 
parties  contriving  a  fraud,  but  endeavoring  to  fortify  themselves  with  the 
evidence  of  good  faith.  So,  too,  the  placing  of  the  device  "agt."  on  the 
sign  is  so  generally  the  cover  of  fraud,  that  so  far  from  freeing  the  transaction 
from  suspicion,  it  only  serves  to  awaken  it.  When  the  parties  are  competent 
witnesses  in  the  cause,  but  do  not  testify  or  ofier  any  explanation  of  the 
transaction,  it  is  a  sound  rule,  sustained  by  reason  as  well  as  by  authority, 
Ihat  the  presumption  is,  that  the  evidence  in  their  possession,  if  given, 
would  be  in  corroboration  of  that  which  has  already  bsen  given  against 
them.  (In  re  Hussman,  2  B.  R.  437;  s.  c.  2  L.  T.  B.  53;  s.  c.  1  C.  L.  N. 
177.) 

A  conveyance  which  is  made  by  an  insolvent  to  a  relative  of  nearly  all 
Jiis  property  for  an  inadequate  price,  for  the  purpose  of  putting  it  out  of  the 
reach  of  his  creditors,  and  which  is  absolute  in  form,  but  in  fact  on  secret 
trust  for  the  benefit  of  the  grantor  and  such  creditors  as  he  may  see  fit  to 
select,  and  which  is  kept  from  record  for  nearly  a  year,  has  nearly  every 
badge  of  fraud.     (In  re  J.  H.  C.  Lutgens,  7  Pac.  L.  R.  89.) 

Evidence  of  prior  transactions  between  the  same  parties  which  tends  to 
show  the  consideration  of  the  conveyance  and  the  inducements  which  led  fhe 
debtor  to  make  it,  bears  directly  upon  the  question  whether  it  was  made  in 
good  faith  or  in  fraud  of  creditors,  and  is  admissible.  {Knowlton  v.  Moselet/, 
105  Mass.  136.) 

When  goods  covered  by  a  bill  of  sale  are  left  upon  the  premises  of  the 
original  owner  in  charge  of  a  parson  partially  employed  by  him,  the  transfer 
is  valid  when  there  is  no  evidence  that  a  creditor  or  a  purchaser  has  been 
misled  or  deceived  thereby.  (Jenkins  v.  Mayer^  3  B.  R.  776;  s.  o.  2  Biss. 
503.) 
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A  judgment  confessed  upon  a  defective  statement  is  not  absolutely  Toid, 
but  only  so  as  to  creditors  who  have  a  lien  upon  the  property  sought  to  be 
affected  by  the  judgment.  It  has,  indeed,  been  rulea  that  even  as  against 
lien  creditors,  the  insufficiency  of  statement  is  only  prima  facte  evidence  of 
fraud,  and  that  it  is  admissible  to  support  the  judgment  by  proof  that  the 
transaction  was  in  good  faith  and  the  judgment  confessed  upon  an  actaiJ 
existing  debt.  The  bankrupt  act  must  be  construed  as  giving  the  creditors 
who  prove  their  debts,  from  and  after  the  filing  of  the  petition,  such  a  direct 
interest  in  the  property^  or  assets  of  the  bankrupt  as  to  enable  them,  or  the 
assignees  for  them,  to  attack  such  a  judgment  as  fraudulent  in  law  or  fact, 
even  though  their  claims  do  not  consist  of  judgments.  {In  re  Fuller,  4  R  R 
115;  s.  c.  1  Saw.  243.) 

The  statutes  requiring  chattel  mortgages  to  be  filed  in  the  office  of  the 
county  recorder,  do  not  make  a  mortgage  valid  which  would  otherwise  be 
void  as  to  creditors.  It  would  be  a  serious  drawback  to  all  trading  open- 
tions,  if  a  dealer  were  obliged  to  search  the  files  of  the  recorder's  office  to 
ascertain  whether  there  is  a  mortgage  on  property  held  out  to  the  world  by  a 
party  as  his  own.  (In  re  Manly,  3  B.  R.  291 ;  s  c.  2  Bond,  261 ;  s.  c.  2  I^T. 
B.  89;  RoUmon  v.  Elliott,  11  B.  R.  553.) 

No  acts  of  the  assignor,  after  the  assignment,  can  invalidate  it,  or  afford 
any  evidence  from  which  fraud  in  fact  can  lie  legitimately  inferred.  When  a 
conveyance  is  not  fraudulent  at  the  time  of  the  making  of  it,  it  shall  never 
be  said  to  be  fraudulent  for  any  matter  ex  post  facto,  (Beck  v.  Parker,  65 
Penn.  262.) 

The  title  of  a  fraudulent  grantee  is  good  against  all  parties  except  the 
assignee  and  creditors.  A  tenant  can  not  defeat  the  title  of  tlie  grantee  by 
showing  fraud  in  a  transfer  by  his  landlord,  at  least  until  he  has  been  notified 
by  the  landlord's  assignee  of  a  claim  for  the  property.  Until  such  notice  the 
tenant  can  not  be  held  liable  to  the  assignee  for  rent.  {Steadman  v.  Jone%^  65 
N.  C.  388.) 

Although  an  indorsement  on  a  mortgage  to  the  effect  that  it  shall  cover 
property  acquired  after  its  execution  is  made  for  the  puq>ose  of  defrauding 
creditors,  yet  it  will  not  affect  the  validity  of  the  original  mortgage.  ( WAit- 
hed  V.  PUhbury,  13  B.  R.  241.) 

The  assignee  has  no  greater  rights  than  a  judgment  creditor,  and  a  lona 
fide  purchaser  from  a  fraudulent  grantee  will  be  protected,  although  his  pur- 
chase was  made  after  the  appointment  of  the  assignee.     {Beall  v.  Harrell,  7 
B.  R.  400;  8.  c.  1  Wood,  476;  Murray  v.  Jones,  50  Geo.  109.) 

If  the  purchaser  has  notice  of  facts  sufficient  to  put  him  on  the  inquiry, 
he  is  not  a  bona  fide  purchaser.  {Harrdl  v.  Beat,  7  B.  R.  400;  s.  c.  9  B.  R. 
49;  s.  0.  17  Wall.  590.) 

Although  a  gift  is  void,  a  mortgaojee  who  makes  a  loan  in  good  faith  gets 
a  good  title.     (Sedgwick  v.  Place,  10  B.  R.  28;  s.  c.  12  Blatch.  163.) 

A  mortgagee  who  takes  his  mortgage  to  secure  a  desperate  debt  due  by 
the  donor,  is  not  a  purchaser  for  value  if  he  is  aware  of  the  defects  of  the 
title.     (Sedgwick  v.  Place,  10  B.  R.  28;  s.  c.  12  Blatch.  163.) 

A  party  who,  after  the  commencement  of  proceedings  in  bankruptcy,  pur- 
chases at  a  sale  under  a  fraudulent  execution,  does  not  obtain  a  valid  title  m 
against  the  assignee.     (Sedgwick  v.  Place,  10  B.  R  28;  s.  c.  12  Blatch.  163.) 

If  the  donee  has  sold  the  propertv,  the  assignee  may  recover  the  value 
from  him.     (Sedgwick  v.  Place,  10  B.  R.  28;  s.  c.  12  Blatch.  163.) 

To  constitute  a  bona  fide  purchaser,  he  must  be  without  notice  of  the 
fraud,  not  only  at  the  time  of  the  purchase,  but  also  at  the  time  of  the  actual 
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payment  of  the  coDsideration.     {Marsh  y.  Armstrong^  11  B.  R.  125;  s.  c.  20 
Minn.  81.) 

The  Hen  of  a  judgment  rendered  after  the  making  of  a  fraudulent  convey- 
ance, and  before  the  commencement  of  the  proceedings  in  bankruptcy,  is  pre- 
served and  is  entitled  to  priority  when  the  conveyance  is  set  aside.  {Oodwise 
V.  Oefston,  10  Johns.  507.) 

When  a  fraudulent  deed  is  set  aside,  the  property  should  be  turned  over 
to  the  assignee.     (JSands  v.  Codwiae,  4  Johns.  586.) 

When  a  fraudulent  conveyance  of  land  is  set  aside,  all  the  stock  and  grain, 
except  such  as  the  law  exempts,  will  be  considered  assets.  {Keating  v.  Keefer, 
5  B.  R.  138;  s.  c.  1  L.  T.  B.  266;  s.  c.  4  L.  T.  B.  162.) 

The  account  for  rents  and  profits  should  only  be  taken  from  the  time  of 
filing  the  petition  in  bankruptcy.     {Sands  v.  Codwise^  4  Johns.  586.) 

Expenditures  may  be  set  off  against  rents  and  profits.  {Sands  v.  Codtoise^ 
4  Johns.  636.) 

A  person  who  takes  a  mortgage  from  a  fraudulent  grantee  has  no  right  to 
sell  the  property  after  notice  of  the  claim  of  the  grantor's  assignee.  {Brooks 
v.  BWrville,  7  Ben.  485.) 

If  a  party  in  good  faith  takes  a  mortgage  for  a  valuable  consideration 
from  a  fraudulent  grantee,  it  will  be  valid  against  the  assignee.  {Brooks  v. 
D'OrvUU,  7  Ben.  485.) 

Sec.  5047. — The  assignee  shall  have  the  like  remedy  to  recover 
all  the  estate,  debts,  and  eifects  in  his  own  name  as  the  debtor 
might  have  had  if  tlie  decree  in  bankruptcy  had  not  been  rendered 
and  no  assignment  had  been  made.  If,  at  the  time  of  the  com- 
mencement of  the  proceedings  in  bankruptcy,  an  action  is  pend- 
ing in  the  name  of  the  debtor  for  the  recoverv  of  a  debt  or  other 
thing  which  might  or  ought  to  pass  to  the  assignee  by  the  assign- 
ment, the  assignee  shall,  if  he  requires  it,  be  admitted  to  prosecute 
the  action  in  his  own  name,  in  like  manner  and  with  like  effect  as 
if  it  had  been  originally  commenced  by  him.  And  if  any  suit  at 
law  or  in  equity,  in  which  the  bankrupt  is  a  party  in  his  own 
name,  is  pending  at  the  time  of  the  adjudication  of  bankruptcy, 
the  assignee  may  defend  the  same  in  tlie  same  manner  and  with 
the  like  effect  as  it  might  have  been  defended  by  the  bankrupt. 

Original  Suits. 

This  provision  is  limited  by  the  preceding  section.  The  assignee  can  only 
sue  for  the  property  or  rights  of  action  which  pass  to  him  as  assignee,  and 
can  only  prosecute  actions  of  a  like  character  in  his  own  name.  {Noonan  v. 
Or  ton,  12  B.  R.  405;  s.  c.  34  Wis.  259.) 

The  statement  in  a  complaint  that  the  plaintiff  is  assignee  may  be  treated 
as  surplusage,  or  at  most  as  descriptio  persona^  and  may  be  disregarded. 
{Dambmann  v.  White,  12  B.  R.  438;  s.  c.  48  Cal.  439.) 

It  is  not  necessary  to  allege  in  detail  the  adjudication,  the  appointment  of 
assignee,  and  the  assignment  and  record  thereof.  As  in  the  case  of  an  execu- 
tor or  administrator,  it  is  only  necessary  to  state ,  assignee  of  the  estate 

of ,  duly  adjudged  a  bankrupt  according  to  the  statute  in  such  case 

made  and  provided.     {Ethridge  v.  Jackson,  19  1.  R.  R.  134 ;  s.  c.  7  Pac.  L.  R. 
182;  Wheehck  v.  Lee,  10  B.  R.  363;  Hastings  v.  Fowler,  2  Ind.  216.) 
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The  aseignee's  title  to  the  bankrupt's  estate,  and  right  to  sue  therefor,  is 
derived  from  the  assignment,  and  hence  a  copy  of  the  assignment  need  not 
be  procured  before  the  institution  of  a  suit.     {Rogers  v.  Stevenson,  16  Minn. 

68.) 

After  the  execution  of  a  deed  of  assignment  the  bankrupt  is  entirely 
divested  of  his  property  and  the  same  is  vested  in  liis  assignee.  The  whole 
estate  is  conveyed  by  the  assignment,  and  there  is  no  residuary  interest  in  the 
bankrupt.  It  results  as  a  necessary  legal  consequence  that  the  assignee  may 
and  alone  can  maintain  ejectment.  His  is  the  title:  to  him  the  real  estate 
of  the  bankrupt  exclusively  belongs,  and  in  the  event  of  an  ejectment  he  is 
the  person  dispossessed  and  injured.  {JBarstow  v.  Adams,  2  Day,  70;  tide 
Fales  V.  Thompson,  1  Mass.  84.) 

In  proceedings  in  l)ankruptcy,  the  legal  title  vests  in  the  assignee  unde' 
the  assignment.  Whatever  right  the  bankrupt  had  is  assigned  to  and  vest* 
in  the  assignee,  who  thereby  becomes,  for  the  purpose  of  maintaining  or  de- 
fending suits,  possessed,  as  of  his  own  property,  of  the  estate  assigned  to  him. 
It  is  true,  he  holds  the  title  of  the  property  when  recovered  in  trust  for  cer- 
tain purposes  specified  in  the  statute ;  but  as  between  him  find  a  stranger,  he 
holds  the  title,  and  may  assert  it  in  the  same  form  of  action  as  though  be 
owned  the  fee.     {Dambmann  v.  While,  12  B.  R.  438;  s.  c.  48  Cal.  439.) 

So  far  as  a  removed  executor  has  claims  against  the  estate  of  a  decedent, 
they  may  be  asserted  in  the  probate  court  by  his  assignee.  (Appling  v.  Bailey, 
44  Ala.  338.) 

A  party  who  takes  an  assignment  of  a  chose  in  actifm  from  the  bankrupt 
after  the  commencement  of  the  proceedings  in  bankruptcy,  has  a  good  title 
if  the  proceedings  are  discontinued  without  the  appointment  of  an  assignee 
before  the  trial  of  a  suit  on  such  chose  in  action.  {Kline  v.  Bauendahl,  13  B. 
R.  375;  8.  c.  0  N.  Y.  Supr.  546;  s.  c.  11  Supr.  [HunJ,  265.) 

A  bankrupt  can  not  have  relief  in  respect  to  lands  where  the  title  to  the 
land  or  interest  in  it  is  vested  in  his  assignee.  The  effect  of  his  bankruptcy 
can  not  be  avoided  by  an  averment  that  he  is  a  trustee  for  his  wife,  she  not 
being  made  a  party.     {Midler  v.  Erich,  5  Pac.  L.  R.  223.) 

The  assignee  is  clothed  with  the  legal  title  as  well  as  the  beneficial  inter- 
est in  a  judgment  rendered  in  favor  of  the  bankrupt,  and  must  proceed  in 
his  own  name  against  a  sheriff  for  neglecting  to  return  an  execution  issued 
thereon,  although  the  execution  was  issued  in  the  name  of  the  bankrupt  after 
the  commencement  of  the  proceedings  in  bankruptcy.  {Gary  Y.Bates,  13 
Ala.  644.) 

The  bankrupt  can  not  institute  an  action  of  trover  for  the  conversion  of 
property  belonging  to  the  estate  afVer  the  commencement  of  the  proceedings 
in  bankruptcy,  for,  in  order  to  maintain  such  a  suit,  the  plaintiff  must  have  a 
right  of  property  in  the  goods  converted,  as  well  as  the  right  of  possession  at 
the  time  of  the  conversion.     {Redman  v.  Gould,  7  Blackf.  361.) 

In  the  absence  of  all  proof,  the  presumption  is  that  the  equitable  interest 
is  united  with  and  follows  the  legal  title,  and,  under  such  circumstances,  a 
suit  can  not  be  instituted  in  the  name  of  the  bankrupt  on  a  note  made  paya- 
ble to  him  prior  to  the  commencement  of  the  proceedings  in  bankruptcy,  al- 
though the  suit  is  entered  to  the  use  of  a  third  party.  {Griswold  v.  Mc- 
Millan, 15  III.  590.) 

The  assignment  extends  to  all  claims  founded  in  property.  In  all  cases 
where  the  cause  of  action  would  survive  to  the  executor  of  a  bankrupt,  it 
passes  to  his  assignee.  {SuUivan  v.  Bridge^  1  Mass.  511 ;  tide  Bird  v.  llemp- 
stead,  2  Day,  372 ;  s.  c.  2  Day,  293.) 

A  right  of  action  against  a  sheriff  for  negligence  in  the  levy  of  an   execo- 
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tioD,  whereby  the  claim  was  lost,  vests  in  the  assignee  of  the  judgment  cred- 
itor.    (Sullioan  y.  Bridge,  1  Mass.  511.) 

A  suit  on  a  judgment  in  the  name  of  the  bankrupt  can  not  be  maintained, 
for  all  suits  instituted  after  the  appointment  of  the  assignee  should  be  brought 
in  his  name,  or  at  least  prosecuted  for  the  benefit  of  the  creditors  whom  he 
represents.     (Cook  v.  Lansing,  8  McLean,  571.) 

If  no  plea  in  abatement  is  interposed,  the  assignee  may  recover  a  moiety 
of  a  debt  due  to  a  firm  of  which  the  bankrupt  and  another  were  members. 
(Barclay  v.  Canon,  2  Hay  [N.  C]  243.) 

The  bankrupt  can  not  institute  a  suit  in  the  name  of  a  third  person  for 
his  benefit,  where  his  interest  in  the  cause  of  action  accrued  pnor  to  the 
commencement  of  the  proceedings  in  bankruptcy.  {Berry  v.  OillU,  17  N. 
H.  9.) 

The  bankrupt  has  the  exclusive  right  to  sue  for  a  trespass  committed 
upon  the  exempt  property  prior  to  the  commencement  of  proceedings  in 
bankraptcy.  It  is  not  necessary  for  him  to  produce  a  certificate  of  exemption, 
for  what  the  law  requires  to  be  done  it  presumes  has  been  done,  until  the 
contrary  is  shown.     (Selling  v.  Ounderman,  35  Tex.  345.) 

The  bankrupt  may  institute  an  action  for  a  levy  on  property  which  was 
exempt  from  execution,  although  the  property  was  sold  after  the  commence- 
ment of  the  proceedings  in  bankruptcy  and  before  the  allowance  of  the  ex- 
emption by  the  assignee.     (Wdliams  v.  Miller,  16  Conn.  144.) 

A  creditor  may  file  a  bill  in  equity  to  reach  certain  assets  of  the  bankrupt, 
-without  a  previous  refusal  of  the  assignee  to  institute  a  suit  where  the  whole 
conduct  of  the  assignee  shows  that  he  has  abandoned  all  claim  to  it.  ( Rv^ely 
V.  Robinson,  19  Ala.  404.) 

When  a  contract  not  under  seal  is  made  with  an  agent  in  his  own  name 
for  an  undisclosed  principal,  either  the  agent  or  tlie  })rincipal  may  sue  upon 
it.  If  the  agent  sues,  it  is  no  ground  of  defense  that  the  beneficial  interest  is 
in  another,  or  that  the  agent,  when  he  recovers,  will  be  bound  to  account  to 
another.  If  the  agent  becomes  bankrupt,  he  may  still  sue  in  his  own  name. 
If  a  party  pledges  his  business  for  a  debt,  with  an  agreement  that  it  shall  be 
carried  on  with  the  capital  of  the  pledgee,  he  has  no  beneficial  interest  in 
contracts  subsecjuently  made,  and  in  case  of  bankruptcy  may  nevertheless  sue 
upon  them  in  his  own  name.     (Rhoades  v.  BUchiaton,  106  Mass.  3:i4.) 

The  assignee  is  a  necessary  party  to  a  bill  filed  by  a  creditor  to  reach  the 
equitable  assets  of  the  bankrupt.     (Bugely  v.  BMnson,  19  Ala.  404.) 

The  bankrupt  may  institute  an  action  at  law  in  his  own  name  on  a  claim 
which  was  not  placed  on  his  schedules.     (Steele  v.  Towne,  28  Vt.  771.) 

If  the  judgment  was  assigned  prior  to  the  commencement  of  the  proceed- 
ings in  bankruptcy,  Mci.  ft,  may  be  maintained  in  the  name  of  the  bankrupt 
for  the  benefit  of  the  owner  of  the  judgment.     (Boone  v.  8'one,  8  111.  537.) 

If  the  payee  of  a  note  obtains  possession  of  the  note  after  a  sale  thereof 
by  his  assignee,  he  is  remitted  to  his  original  legal  title,  and  may  transfer  it 
by  his  indorsement.     (Birch  v.  Tillotson,  16  Ala.  387.) 

If  a  note  passes  to  the  assignee  by  delivery  without  indorsement,  and  he 
sells  and  transfers  it  to  the  bankrupt  by  delivery,  the  bankrupt  may  be  con- 
sidered as  reinstated  in  his  original  right,  and  may  sue  thereon  in  his  own 
name.     (Drury  v.  Vanneaver,  59  Mass.  442.) 

If  a  note  passes  to  the  assignee  by  delivery  without  indorsement,  and  he 
sells  and  transfers  it  by  delivery  to  one  of  the  bankrupts,  the  latter  may  sue 
thereon  in  the  name  of  the  bankrupts.     (Drury  v.  Vanneaver,  59  Mass.  442  ) 
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If  the  bankrupt  made  an  equitable  assignment  of  a  chose  in  actian  before 
the  commencement  of  the  proceedings  in  bankruptcy,  he  may  maintain  an 
action  in  his  own  name  if  he  subsequently  purchases  the  claim.  {BUn  \. 
Pierce,  20  Vt.  25.) 

A  party  who  took  an  assignment  of  a  eJtose  in  action  as  a  collateral  secu- 
rity prior  to  the  commencement  of  the  proceedings  in  bankraptcy,  can  not  in- 
stitute a  suit  in  equity  where  the  bankrupt  had  no  beneficial  interest  therein, 
although  the  assignee  refuses  to  allow  the  use  of  his  name,  for  the  creditor 
may  sue  at  law  in  the  name  of  the  bankrupt.  (Ontario  Bank  y.  Mumford^  2 
Barb.  Ch.  596.) 

The  purchaser  of  a  chose  in  action  from  the  assignee  takes  merely  an  equita- 
ble title,  and  must  sue  in  the  name  of  the  assignee  for  his  use.  \Camack  v. 
BUquay,  18  Ala.  280.) 

The  purchaser  of  a  chose  in  action  from  the  assignee  can  not  maintain  an 
action  thereon  in  his  own  name.  {Leach  y.  Qreene,  12  B.  R.  376;  s.  c.  116 
Mass.  534.) 

If  a  chose  in  action  is  sold  by  the  assignee,  an  action  may  be  brought  in  the 
name  of  the  bankrupt  for  the  benefit  of  the  purchaser.  The  authority  given 
an  assignee  in  bankruptcy  to  sue  for  and  recover,  in  his  own  name,  the  debts 
due  the  bankrupt,  is  not  for  the  benefit  of  the  debtors  nor  of  the  purchasers, 
but  for  the  benefit  of  the  estate,  and  when  the  estate  is  not  to  be  benefited  by 
such  suit,  no  reason  is  perceived  wliy  it  should  be  brought  in  his  name. 
(Foster  v.  Wylie,  60  Me.  109;  s.  c.  6  L.  T.  B.  576;  Mims  v.  Swartz,  10  B.  R. 
305;  B.  c.  87  Tex.  17.) 

The  purchaser  may  also  sue  in  his  own  name.  (Mime  t.  Swartz^  37  Tex. 
17.) 

The  act  of  the  assignee  in  selling  a  chose  in  action  can  not  be  collaterally 
impeached  in  a  State  court.     (Mims  v.  Swartz,  10  B.  R.  305;  s.  c.  37  Tex.  IT.) 

If  a  suit  is  instituted  in  the  name  of  the  assignee  without  his  authority, 
and  afterward  ratified  by  him,  its  prosecution  in  his  name  is  lawful.  (Carr 
V.  Lord,  29  Me.  51.) 

A  plea  that  the  plaintiff  is  not  the  assignee  of  the  bankrupt  is  a  plea  in 
bar,  for  it  denies  that  the  plaintiff  has  any  cause  of  action.  (Peel  v.  RinggcU, 
6  Ark.  546.) 

A  confession  of  judgment  admits  the  assignment  and  the  right  of  action 
to  be  in  the  assignee  agreeably  to  the  declaration.  Suffering  judgment  to  go 
by  default  admits  the  contract  to  be  as  declared  on.  (Kelly  v.  HoltUhip,  1 
Browne,  36.) 

A  plea  that  a  note  was  indorsed  by  one  of  two  payees  af\er  he  became  a 
bankrupt,  is  defective  unless  it  shows  that  the  indorsement  was  made  by  a 
party  who  was  not  duly  authorized  to  make  it,  and  that  the  note  was  so  held 
as  to  vest  in  the  assignee,  and  ftlso  gives  the  name  of  the  assignee.  (Fuhteder 
V.  Singer^  2  Greene  [Iowa J,  372.) 

A  plea  of  the  bankruptcy  of  the  plaintiff  is  bad  when  the  obligation  was 
given  after  the  filing  of  the  petition,  although  it  alleges  that  the  considera- 
tion was  an  indebtedness  that  accrued  before  the  bankruptcy.  (Beacon  v. 
Howard,  11  B.  R.  486;  s.  c.  44  Ind.  413) 

A  plea  that  after  the  rendition  of  the  judgment,  and  before  the  issuing  of 
a  sd.  fa.,  the  plaintiff  became  a  bankrupt,  is  a  good  plea,  for  a  sci.  fa.  to 
revive  a  judgment,  can  only  be  maintained  in  the  name  of  the  assignee. 
(Boone  v.  Stone,  8  III.  537.) 

The  assignee  stands  in  the  place  of  the  bankrupt,  and  must  establish  bis 
title  to  real  estate  m  the  same  way.     ( Taleott  v.  Goodwin,  3  Day,  264 .) 
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The  plaintiff  mast  prove  himself  to  be  daly  appointed  assignee  by  pro- 
ducing a  certified  copy  of  the  record  or  of  the  assignment.  (In  re  Mclver  & 
Moore,  1  Cranch  C.  C.  90.) 

If  it  is  proved  that  proceedings  in  bankruptcy  were  duly  commenced,  it 
devolves  upon  the  party  who  asserts  that  they  were  interrupted  or  superseded 
to  prove  it.  In  the  absence  of  proof  to  the  contrary,  it  will  be  presumed  that 
the  proceedings  which  follow  as  of  conrse  after  those  that  are  proved  did  take 
place,  including  the  appointment  of  an  assignee.  (Janes  v.  Beach.  1  Mich. 
N.  P.  94.) 

If  the  adjudication  of  bankruptcy  is  established,  the  appointment  of  an 
assignee  may  be  presumed.  (Mims  v.  Swartg,  10  B.  R  805  ;  8.  c.  37  Tex.  17 ; 
Jan^  V.  Beach,  1  Mich.  N.  P.  94.) 

As  an  assignment  is  required  to  be  made  in  all  cases  as  a  matter  of  course, 
the  maxim  that  in  courts  of  general  jurisdiction,  omnia  prcBSumuntur  rite  esse 
acta  applies,  and  in  the  absence  of  any  allegation  or  proof  to  the  contrary,  the 
courts  in  a  collateral  action,  will  generally  assume  that  an  assignment  has 
been  made.     (Swepson  v.  Bouse,  66  N.  C.  34.) 

If  the  bankruptcy  is  expressly  admitted,  and  the  right  of  the  assignee  to 
sue  is  not  put  in  issue  by  any  of  the  pleas,  it  is  net  incumbent  on  the  as- 
signee to  prove  the  assignment.  (Zantzinger  v.  Bibble,  4  B.  R.  724 ;  s.  c.  36 
^Id.  32.) 

If  a  party  permits  the  transcript  from  the  records  of  the  bankrupt  court 
to  establish  the  presumption  of  the  execution  of  an  assignment,  without  an 
objection  as  to  the  non-production  of  the  deed,  he  can  not  raise  that  ques- 
tion for  the  first  time  in  the  appellate  court.  (Crayton  v.  Hamilton,  37  Tex. 
269.) 

An  assignee  stands  in  a  representative  capacity,  and  may  sue  and  be  sued 
in  that  relation.  He  may,  therefore,  under  the  laws  of  Pennsylvania,  appeal 
from  an  award  without  paying  the  costs  or  entering  in  recognizance.  (Morse 
V.  Orittman,  10  B.  R.  132;  s.  c.  31  Leg.  Int.  246.) 

The  bankruptcy  of  the  plaintiff  may  be  proved  under  the  general  issue, 
where  the  action  has  been  instituted  since  the  commencement  of  the  proceed- 
ings in  bankruptcy.  (Sims  v.  Boss,  16  Miss.  557;  Berry  v.  QiUis,  17  N.  H. 
9;  Le/ler  v.  Hunt,  8  Blackf.  195.) 

The  objection  that  the  indorsement  of  a  note  was  made  by  the  payee  after 
th€  commencement  of  proceedings  in  bankruptcy  may  be  taken  under  the 
general  issue,  for  the  plaintiff  must  show  that  he  has  a  lesral  title  to  the  note. 
(Birch  V.  TilhUon,  16  Ala.  387.) 

Continuance  of  Pending  Sait§. 

The  provisions  of  this  section  include  suits  and  actions  pending  in  the 
State  courts,  and  are  addressed  to  the  courts  in  which  suits  or  actions  are 
pending,  quite  as  much  as  to  the  Federal  courts.  The  power  of  State  courts 
to  proceed  with  pending  suits  in  cases  where  creditors  have  provable  debts, 
but  which  they  do  not  prove  under  the  bankrupt  proceedings,  under  certain 
prescribed  limitations,  is  recognized  by  the  bankrupt  act  itself.  The  jurisdic- 
tion of  the  State  courts  is  not  extinguished,  except  in  those  cases  where  the 
creditor  proves  his  debt  or  claim.  The  bankrupt  court  has  no  control  over 
the  State  courts,  and  can  not  determine  questions  of  law  that  may  arise  upon 
cases  pending  therein.  The  State  courts  having  jurisdiction  of  the  parties 
and  subject-matter,  must  determine  the  questions  as  they  arise  according  to 
law,  subject  to  the  final  judgment  of  the  proper  appellate  tribunal.  (In  re 
Clark  et  al  3  B.  R.  491 ;  s.  c.  4  Ben.  88;  Samson  v.  Burton,  4  B.  R.  1 ;  s.  c.  5 
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Ben.  825;  Clark  v.  Biminger,  5  B.  R.  254;  s.  c.  29  How.  Pr.;863;  P^ck  v.  Jan- 
ness,  7  How.  612  ;  Eewett  v.  Nortm,  13  B.  R.  276 ;  s.  c.  1  Wood,  68.) 

Tbe  provision  that  the  assignee  may  prosecute  and  defend  all  suits  pend- 
ing  at  the  time  of  the  adjudication  of  bankruptcy  to  which  the  bankrupt  is  a 
party  does  not  oblige  him  to  seek  a  remedy  in  that  way.  {Trader a^  N'Uvmal 
Bank  v.  Campbell,  3  B.  R.  498 ;  s.  c.  6  B.  R.  353;  s.  c.  2  Biss.  423;  s.  c.  14 
Wall.  87.) 

The  words  *'  he  may  prosecute"  are  permissive.  It  only  becomes  a  dntj 
for  an  assignee  to  prosecute  a  suit  when  the  interest  of  the  estate  demands  it, 
>of  which  the  assignee  is,  in  the  first  instance,  the  judge.  (Reade  y.  WaUrhouse^ 
10  B.  R.  277;  s.  c.  12  Abb.  Pr.  [N.  S.]  255;  s.  c.  62  N.  Y.  587;  s.  c.  35  N.  Y. 
Sup.  78.) 

The  bankrupt  may  continue  to  prosecute  an  action  of  replerin  in  his  own 
name  for  an  article  which  has  been  set  apart  to  him  as  exempt  by  the  assignee. 
{Scott  V.   WUkie,  65  N.  C.  376.) 

Until  an  assignee  is  appointed  and  qualified,  and  the  conveyance  or  assign- 
ment made  to  him,  the  title  to  the  property  remains  in  the  bankrupt.  Until 
that  time  the  bankrupt  may  prosecute  pending  actions,  for  there  is  no  one  to 
take  his  place.     (Sutherland  v.  Uavis,  10  B.  R.  424 ;  s.  c.  42  Ind.  26.) 

The  bankrupt  can  not  prosecute  an  action  in  chancery  to  obtain  satisfac- 
tion of  a  judgment,  although  he  did  not  place  it  on  the  schedules.  {Planters^ 
Batik  V.  Conger^  20  Miss.  627.) 

A  motion  for  leave  to  prosecute  the  suit  in  the  name  of  the  bankrupt,  for 
the  benefit  of  the  assignee,  should  be  denied,  because  the  bankrupt,  by  his 
bankruotcy,  becomes  civUiter  mortuu^  and  can  no  longer  sue  either  for  him- 
self or  another.  All  his  rights  of  property  pass  by  the  assignment  to  the  as- 
signee, in  whose  name  alone  can  the  suit  be  prosecuted.  {Cannon  v.  Wel/ord, 
22  Gratt.  195 ;  Lacj/  v.  Bockett,  11  Ala.  1002;  contra,  NoorMn  v.  Orton,  12  B. 
R.  405 ;  8.  c.  34  Wis.  259.) 

An  assignee  upon  filing  a  duly  certified  copy  of  the  assignment,  may  on 
notice  to  the  plaintiff  have  a  p3nding  action  entered  to  his  use.  {Cottrell  v. 
Mann,  1  W.  N.  157.) 

If  the  plaintiff  is  declared  a  bankrupt  afler  the  commencement  of  a  suit, 
the  court  may  instruct  the  jury,  if  they  find  for  the  plaintiff  to  find  their  ver- 
dict in  the  name  of  the  plaintiff  for  the  use  of  his  assignee  in  bankruptcy. 
The  verdict  and  judgment  will  be  a  sufficient  protection  to  the  defendant, 
and  it  is  not  a  matter  of  concern  to  him  who  gets  the  money.     {WoodaU  v. 

HoUiday,  10  B.  R.  545;  s.  c.  44  Geo.  18.) 

« 

A  decree  entered  after  the  bankruptcy  of  the  complainant  is  void,  and  can 
not  bo  enforced  by  an  attachment,  for  the  suit  thereby  became  defective. 
\Springer  v.  Vanderpool,  4  Edw.  Ch.  362.) 

The  assignee  may  be  admitted  to  prosecute  the  suit  in  his  name,  although 
third  persons  have  an  interest  in  the  claim.      {Hammond  v.  Rice,  18  Vt.  353.) 

The  assignee  may  prosecute  a  pending  action  in  his  own  name,  although 
it  is  pending  in  a  State  court.     {Ames  v.  Oilman,  51  Mas3.  239.) 

If  the  suit  is  continued  without  exception  in  the  name  of  the  bankrupt, 
the  defendant  can  not  ask  the  court  to  instruct  the  jury,  that  if  they  render  a 
verdict  against  him  it  must  be  for  the  use  of  the  assignee.  {Southern  Expre$» 
Co.  V.  Connor^  12  B.  R.  53 ;  s.  c.  49  Geo.  415.) 

The  suit  is  not  abated  by  the  substitution  of  the  plaintiff^s  assignee.  (  Wise 
V.  Decker,  1  Cranch  C.  C.  190;  Hammond  v.  Rice,  18  Vt.  853.) 

The  substitution  of  the  assignee,  when  actually  made,  relates  back  to  the 
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commencement  of  the  proceedings  in  bankruptcy.     {Browne  v.  Ins.   Co.  4 
Yeates,  119.) 

A  State  court  can  not  proceed  to  hear  and  decide  a  case  for  the  specific 
performance  of  a  contract  to  convey  land,  if  the  vendor  becomes  bankrupt 
after  the  commencement  of  the  suit,  unless  the  assignee  is  made  a  party. 
(8wep9on  v.  Bouse,  05  N.  C.  34.) 

The  assignee  is  the  only  person  who  can  move  to  set  aside  an  execution 
after  the  judgment  debtor  is  declared  bankrupt.  (Maris  v.  Duren^  1  Brews.  428.) 

When  the  assignee  seeks  to  be  made  a  party  defendant  to  an  action 
brought  to  recover  the  possession  of  property  alleged  to  have  been  wrong- 
fully taken  and  converted  by  the  bankrupt,  be  should  show  that  he  has  some 
right  to  the  property  in  controversy.  A  motion  which  does  not  set  forth  such 
a  right  will  be  dismissed.  {Gunther  et  al.  v.  Greenfield  et  al.  8  B.  R.  730; 
f.  c.  8  Abb.  Pr.  [N.  S.]  191.) 

If  the  plaintiff  summon  the  assignee  to  appear  and  take  upon  himself  the 
defense  of  the  action,  the  assignee,  if  he  appears,  may  plead  the  discharge 
of  the  defendant,  and  the  action  will  then  be  barred,  for  the  plaintiff  can  not 
take  a  judgment  against  the  assignee  as  the  basis  of  his  claim  for  a  dividend. 
{Minot  V.  Briekett,  49  Mass.  560.) 

Where  property  of  the  bankrupt  has  been  sold,  and  the  proceeds  paid  to 
the  complainant  under  a  decree  which  is  subsequently  reversed,  the  com- 
plainant can  not  defeat  a  motion  for  an  order  directing  a  repayment  of  the 
money  by  dismissing  the  bill  before  the' assignee  becomes  a  party.  {Kane  v. 
Pilher,  7B.  Mon.  651.) 

The  commencement  of  proceedings  in  bankruptcy  does  not  affect  the  ju- 
risdiction of  a  State  court  over  an  action  then  pending  to  foreclose  a  mert^ 
gage,  and  a  sale  under  a  decree  entered  after  the  appointment  of  an  assigneo 
will  pass  a  valid  title  to  the  purchaser.  {Eyster  v.  Gaff^  13  B.  R.  546;  in  re 
Mary  Irving  el  al.  14  B.  R.  289 ;  Smith  v.  Gordon,  2*  N.  Y.  Leg.  Obs.  325 ; 
8.  c.  6  Law  Rep.  813;  Cleveland  v.  Boerum,  24  N.  Y.  613;  s.  c.  23  Barb.  201 ; 
8.  c.  27  Barb.  252;  Lenihan  v.  Haman,  8  B.  R.  557;  s.  c.  11  B.  R.  471;  s.  c. 
14  Abb.  Pr.  [N.  S.]  274;  s.  c.  55  N.  Y.  652;  contra,  Anon.  10  Paige,  20;  On- 
tario Bank  v.  Mumford,  2  Barb.  Ch.  596 ;  Johnson  v.  Fitshugh,  3  Barb.  Ch. 
360 ;  Fellows  v.  Ball,  3  McLean,  487 ;  in  re  Abner  H.  Allen,  1  N.  Y.  Leg.  Obs. 
115  ;  s.  c.  5  Law  Rep.  862;  SU/rm  v.  Davenport,  1  Sandf.  Ch.  135 ;  Penniman 
V.  Norton,  1  Barb.  Ch.  246.) 

It  is  the  duty  of  a  State  court  to  proceed  with  an  action  to  foreclose  a 
mortgage  until  it  is  informed  by  some  proper  pleading  of  the  bankruptcy  ot 
the  mortgagor.  It  is  not  sufficients  for  the  assignee  to  merely  file  a  certificate 
of  his  appointment  without  any  motion  or  plea  to  be  made  a  party  or  to  take 
part  in  the  crfse.     {Eyster  v.  Gaff,  13  B.  R.  646;  s.  c.  1  Otto,  521.) 

Where  a  sale  is  made  after  the  commencement  of  proceedings  in  bank- 
raptcy  under  a  decree  entered  before  the  adjudication  in  an  action  to  fore- 
close a  mortgage  in  a  State  court,  and  a  decree  for  the  deficiency  is  entered 
against  the  bankrupt,  the  decree  is  a  bar  to  the  right  of  the  assignee  to  raise 
the  question  of  usury  in  regard  to  the  mortgage.  {^Cutter  v.  Biagee,  14  B.  R. 
294.) 

An  assignee  appointed  after  a  completed  foreclosure  by  judgment  and 
sale  will  be  bound  by  the  judgment,  and  especially  in  a  case  where  the  court 
of  bankruptcy  has  authorized  the  continuance  of  the  suit  before  judgment 
and  sale.  {Lenihan  v.  Human,  8  B.  R.  557;  s.  c.  11  B.  R.  471;  s.  c.  14  Abb. 
Pr.  [N.  S.]  274;  s.  c.  55  N.  Y.  652.) 

The  mere  filing  of  a  petition  in  bankruptcy  does  not  ef  itself  constitute  a 
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sufiScient  reason  for  the  dismissal  of  an  action  pending  in  a  State  court. 
{Hobert  v.  HaskeU,  14  N.  H.  127.) 

Until  the  plea  of  bankruptcy  is  interposed,  the  plaintiff  is  not  bound  to 
take  notice  of  the  bankruptcy  of  the  defendant.  (Fellows  v.  Ball,  3  McLean, 
281.) 

If  the  assignee,  with  knowledge  of  the  pendency  of  a  bill  brought  by  a 
creditor  prior  to  the  commenceokent  of  the  proceedings  in  bankruptcy  to 
vacate  a  deed  alleged  to  be  fraudulent,  fails  to  be  made  a  party  to  the  suit 
until  after  a  decree  is  made  declaring  the  deed  fraudulent,  the  creditor  is 
entitled  to  payment  in  full  out  of  the  proceeds.  (Smith  v.  Oordan,  2  N.  Y. 
Leg.  Obs.  825;  s.  c.  6  Law  Rep.  313.) 

A  party  to  whom  a  claim  has  been  assigned  prior  to  the  bankruptcy  of 
the  plaintiff  may  afterwards  intervene.  The  question  of  the  bankruptcy  of 
the  plaintiff  is  not  properly  before  the  court  upon  a  motion  to  intervene. 
The  assignee  in  bankruptcy  may  contest  the  transfer  of  the  claim,  but  not  the 
defendant.     (Smalley  v.  Taylor,  33  Tex.  668.) 

When  a  chose  in  action  upon  which  a  suit  has  been  brought  is  assigned 
for  a  full  and  valuable  consideration  before  the  commencement  of  proceed- 
ings in  bankruptcy,  the  plaintiff  becomes  a  trustee  for  the  purchaser,  and 
may  continue  the  suit  in  his  own  name.  His  subsequent  bankruptcy  does 
not  affect  the  right  of  his  cestui  que  trust.  The  assignee  in  bankruptcy  has  no 
interest  in  the  suit,  and  no  right  to  be  substituted  as  plaintiff.  ( Valentine  ▼. 
Holhman,  63  N.  C.  475;  King  v.  Morrison,  5  Ark.  519 ;  Hynson  v.  Burton,  5 
Ark.  492.) 

If  a  judgment  was  transferred  to  another,  the  suit  thereon  may  be  con- 
tinued in  the  name  of  the  bankrupt.     (Penn  v.  Edwards,  50  Ala.  63.) 

«  If  the  assignee  declines  to  intervene,  an  action  of  replevin  may  be  prose- 
cuted in  the  name  of  the  bankrupt  by  the  surety  on  the  replevin  bond  to 
whom  the  goods  were  delivered  as  security  for  his  liability  on  the  bond. 
(SawteUe  v.  RoUins,  23  Me.  196.) 

A  party  who  has  taken  a  transfer  of  the  note  may  intervene  and  prosecute 
the  suit  in  the  name  of  the  bankrupt.     ( Converse  v.  SorUy,  39  Tex.  615.) 

If  the  assignee  sells  his  interest  in  property  which  is  in  litigation  in  a 
court  of  equity,  the  purchaser  should  be  made  a  party  instead  of  the  assignee. 
(Penniman  v.  Norton,  1  Barb.  Ch.  246.) 

The  court  will  not  permit  an  action  to  be  prosecuted  in  the  name  of  the 
assignee  on  the  motion  of  a  purchaser  who  has  bought  the  claim  from  the 
assignee.     (Qdle  v.  Vernon,  1  Sandf.  Ch.  679.) 

If  the  assignee  sells  the  claim,  the  purchaser  will  not  be  permitted  to 
prosecute  the  action  in  his  own  name.     (Qale  v.  Vernon,  1  Sandf.  Ch.  679.) 

If  a  suit  in  the  name  of  the  bankrupt  is  settled  and  dismissed  after  the 
commencement  of  the  proceedings  in  bankruptcy,  the  assignee  may  move  to 
have  the  case  reinstated  at  the  first  regular  term  after  his  appointment. 
(Home  Ins.  Co.  v.  HoUis,  14  B.  R.  837;  s.  c.  53  Geo.  659.) 

Neither  the  bankrupt  nor  his  attorney  has  the  authority  to  settle  a  suit 
in  the  name  of  the  bankrupt  after  the  commencement  of  the  proceedings  in 
bankruptcy.     (Home  Ins.  Co  v.  Hollis,  14  B.  R.  337  ;  s.  c.  53  Geo.  659.) 

When  a  suit  is  settled  after  the  commencement  of  the  proceedings  in 
bankruptcy,  it  is  not  incumbent  on  the  assignee  to  show  that  the  settlement 
was  wrong  in  order  to  have  the  case  reinstated.  (Home  Ins.  Co.  v.  HoUis,  14 
B.  R.  837 ;  s.  c.  53  Geo.  659.) 

If  the  complainant  becomes  bankrupt  while  a  suit  in  equity  is  pending. 
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the  bill  may,  on  motion  of  the  defendant,  be  dismissed  nnless  the  assignee 
intervenes  within  a  certain  time.    (Bailey  y.  Smithy  10  R.  I.  29.) 

If  the  assignee  declines  to  intervene  and  prosecute  a  bill  filed  against  a 
conventional  trustee  alleging  a  mismanagement  of  the  trust  fund,  the  bank- 
rupt can  not  make  him  a  party  by  a  supplemental  bill.  (Bailey  v.  Smith,  10 
R  L  29.) 

The  assignee  may  interyene  in  an  action  commenced  by  the  bankrupt  by 
an  original  bill  in  the  nature  of  a  supplemental  bilL  (Northman  v.  Ins.  Co. 
1  Tenn.  Ch.  312,  319.) 

If  a  demurrer  is  entered  to  a  plea  setting  up  the  bankruptcy  of  the  plaint- 
iff properly,  it  should  be  overruled,  for  no  one  can  be  or  remam  a  party  to  a 
suit  after  his  bankruptcy.     (^Collier  v.  Hunter,  27  Ark.  74.) 

A  plea  of  the  bankruptcy  of  the  plaintiff  should  conclude  with  a  verifica- 
tion.    (Brown  v.  Patrick,  7  Phila.  148.) 

A  plea  of  the  bankruptcy  of  the  plaintiff  pendente  lite  need  make  no  alle- 
gation in  respect  to  the  jurisdiction  of  the  bankrupt  court,  for  it  will  be  in- 
tended that  the  petition  was  filed  in  the  proper  court.  (Lacy  v.  Bockett,  11 
Ala.  1002.) 

If  the  assignee  takes  issue  upon  the  plea  of  the  bankruptcy  of  the  plaintiff, 
and  it  is  found  against  him,  judgment  must  be  entered  for  the  defendant. 
^Lacy  V.  B'jckett,  11  Ala.  1002.) 

The  assignee  may  avoid  a  plea  of  bankruptcy  of  the  plaintiff  pendente  lite 
"by  submitting  to  make  himself  plaintiff.  (Lacy  v.  Boekett,  11  Ala.  1002; 
Brooke  v.  Harris,  12  Ala.  555.) 

The  defendant  may  plead  that  the  plaintiff  has  been  declared  a  bankrupt 
by  the  proper  district  court  subsequent  to  the  institution  of  the  suit.  Such  a 
plea  is  a  plea  in  bar.  (Lacy  v.  Boekett,  11  Ala.  1002;  Hynson  v.  Burton,  5 
Ark.  492;  Xing  v.  Morrison,  5  Ark.  619.) 

A  plea  that  the  defendant  became  a  bankrupt  before  the  suing  out  of  a 
writ  of  error,  need  not  set  forth  the  name  of  the  assignee.  (Vairin  v.  Ed- 
mondson,  9  III.  120.) 

The  question  whether  the  person  who  claims  to  be  assignee  of  the  plaint- 
iff is  such,  can  not  be  raised  by  a  general  demurrer,  but  only  by  a  plea  in 
abatement.     (Manning  v.  Hunt,  86  Tex.  118.) 

The  State  court  is  not  a  mere  auxiliary  tribunal  of  the  Federal  court  to  en " 
tertain  the  claim  of  the  assignee  to  property,  and  to  order  it  to  be  surrendered 
up  to  him  unconditionally,  right  or  wrong,  to  be  administered  and  disposed 
of  by  the  bankrupt  court.  If  the  aid  of  the  State  court  is  sought  and  de- 
manded by  an  assignee  to  recover  property,  he  must  submit  to  the  terms  pre- 
scribed, and  recover  or  not  recover  as  the  principles  of  law  and  equity  bear- 
ing on  the  rights  of  the  contesting  parties  demand.  He  is  estopped  in  such 
a  case  to  deny  the  jurisdiction  of  the  State  court  to  decide  the  merits  of  the 
controversy.     (Pindell  v.  Vimorit,  14  B.  Mon.  400.) 

When  the  assignee  appears  to  defend  a  pending  action,  he  may  adopt  the 
answer  already  filed.     (Fritsch  v.  Van  Miitiedorfer,  2  Cinn.  261.) 

A  plea  that  a  part  only  of  the  plaintiffs  have  become  bankrupts  pendente 
lite  is  a  good  plea.  (Laey  j.  BoeWtt,  11  Ala.  1002;  Sims  v.  Boss,  15  Miss. 
557.) 

The  bankruptcy  of  the  plaintiff  can  not  be  proved  by  parol  evidence. 
(Moore  v.  Voss,  1  Cranch  0.  C.  179.) 

If  the  assignee  is  permitted  to  appear  and  defend  a  suit  in  the  name  of  a 
bankrupt  defendant,  he  can  not  be  directed  to  pay  costs  after  the  rendition 
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of  a  judgment.  The  proper  practice  in  such  a  case  is  to  move  for  secnritj  for 
costs  at  tbe  time  of  his  appearance,  or  prior  to  the  termination  of  the  proceed- 
ings.    {Holland  v.  Seaver,  21  N.  H.  386.) 

Under  the  laws  of  New  York  the  assignee  is  not  liable  for  costs,  except  in 
case  of  mismanagement  or  bad  faith.  {Beade  v.  Waterhouse^  10  B.  R.  277; 
8.  c.  12  Abb.  Pr.  [N.  8.]  255;  s.  c.  52  N.  Y.  587;  s.  c.  35  N.  Y.  Sup.  78.) 

If  a  party  who  has  recovered  a  judgment  takes  the  benefit  of  the  bankrapt 
act  and  afterward  dies,  the  suit  in  the  appellate  court  should  be  revived 
against  the  assignee  in  bankruptcy,  and  not  against  the  administrator. 
i^offit  V.  Cruue,  7  Cold.  137.) 

If  the  judgment  debtor  is  declared  a  bankrupt  after  the  rendition  of  a 
judgment  affecting  a  right  of  property  wliich  would  pass  to  his  assignee,  the 
latter  is  the  proper  party  to  bring  a  writ  of  error,  and  he  alone  can  do  it, 
{Knox  V.  Exchange  Bank,  12  Wall.  379 ;  Day  v.  Laflin,  47  Mass.  280 ;  Vairin 
V.  Edmondson,  9  111.  120 ;  Sandford  v.  Sandfurd,  12  B.  R.  5G5 ;  s.  c.  58  N.  Y. 
67.) 

When  the  bankrupt  is  seeking  to  prevent  the  establishment  of  a  claim 
against  himself,  he  has  an  interest  sufficient  to  entitle  him  to  maint^n  an  ap- 
peal.    {Sand/ord  v.  Sandford,  12  B.  R.  565;  s.  c.  68  N.  Y.  67.) 

Where  the  judgment  of  a  justice  in  a  summary  proceeding  against  the 
bankrupt  under  the  landlord  and  tenant  act  is  reversed  on  appeal,  the  assignee 
who  has  been  appointed  since  the  commencement  of  the  proceeding  is  en- 
titled to  a  writ  of  restitution,  although  he  never  was  in  possession,  for  he  is 
entitled  to  all  the  rights  of  the  bankrupt  in  respect  to  his  property.  {MeMd- 
Ian  V.  Xortf,  72  N.  C.  18.) 

Where  an  action  is  brought  on  an  appeal  bond  to  recover  costs,  an  objec- 
tion that  one  of  the  appellees  became  bankrupt  after  the  taking  of  the  ap- 
peal and  before  the  dismissal  thereof,  will  be  deemed  to  be  waived  unless  it 
IS  pleaded,  and  can  only  be  pleaded  in  abatement.  (MeSpedon  v.  Bout4>n^  5 
Daly,  30.) 

The  bankrupt  may  sue  out  a  writ  of  error  in  his  own  name  to  remove  a 
judgment  rendered  against  him  after  the  commencement  of  the  proceedings 
in  bankruptcy.     {Dor mire  v.  C(gly^  8  Blackf.  177.) 

If  the  defendant  is  declared  a  bankrupt  before  the  taking  of  an  appeal, 
the  appeal  may  be  prosecuted  in  his  name  or  in  that  of  his  assignee.  {CPIffeil 
V.  Dougherty,  10  B.  R.  294;  s.  c.  46  Cal.  575.) 

A  bankrupt  may  appeal  from  a  judgment  rendered  against  him  as  guard- 
ian after  the  commencement  of  the  proceedings  in  bankruptcy.  {Collins  v. 
Marshall,  10  Rob.  [La.]  112.) 

The  time  of  the  adjudication  of  bankruptcy  is  the  time  of  filing  the  peti- 
tion.    {In  re  Patterson,  1  B.  R.  125;  s.  c.  1  Ben.  609.) 

Seo.  5048. — No  suit  pending  in  the  name  of  the  assignee  shall 
be  abated  by  his  death  or  removal ;  but,  upon  the  motion  of  the 
surviving  or  remaining  or  new  assignee,  as  the  case  may  be,  he 
sliall  be  admitted  to  prosecute  the  suit  in  like  manner  and  with 
like  effect  as  if  it  had  been  originally  commenced  by  him. 

Sec.  5049. — A  copy,  duly  certified  by  the  clerk  of  the  court, 
under  the  seal  thereof,  of  the  assignment,  shall  be  conclusive  evi- 
dence of  the  title  of  the  assignee  to  take,  hold,  sue  for,  and  re- 
cover the  property  of  the  bankrupt. 
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When  an  appellant  becomes  bankrupt  after  an  appeal  taken,  his  assignee, 
upon  producing  a  copy  of  the  assignment,  duly  attested  by  the  clerk  of 
the  proper  district  court,  may,  on  motion,  be  admitted  as  a  party  to  the 
suit  in  the  appellate  court  in  the  place  of  the  bankrupt.  {Hirndon  v.  Hoioard^ 
4  B.  R.  212 ;  s.  c.  40  How.  Pr.  28:? ;  s.  c.  9  Wall.  664  ;  Knax  v.  Exchange  Bank, 
12  Wall.  379.) 

An  uncertified  copy  of  the  petition  to  be  declared  bankrupt  and  a  certifi- 
cate of  dischnr&^e  are  no  evidence  of  the  appointment  of  an  assignee.  {Alex- 
ander V.  McCuuough,  32  Leg.  Int.  .336.) 

Oral  testimony  to  prove  an  assignment,  is  not  admissible  until  evidence  is 
^iven  to  show  that  the  original  or  a  certified  copy  thereof  can  not  be  produced. 
{Burh  V.  Winters,  28  Ark.  6.) 

The  right  of  the  assignes  to  maintain  a  suit  do3S  not  depend  on  the  instru- 
ment of  assignment.  A  copy  of  an  assignment,  under  the  seal  of  the  court,  if 
duly  certified,  is  sufficient  to  show  the  assignee's  right  to  sue,  although  the 
original  assignment  is  not  signed  either  by  the  judge  or  the  register.  (Zant- 
zinger  v.  EiS>U,  4  B.  R.  724;  36  Md.  32.) 

It  is  not  necessary  to  produce  proof  of  an  acceptance  of  the  appointment 
or  of  a  publication  of  the  appointment  or  of  the  recording  of  the  assignment, 
for  a  duly  certified  copy  of  the  assignment  is  made  conclusive  evidencg  of  the 
right  to  sue.  {Rogers  v.  Stecennon,  16  Minn.  68;  Faires  v.  Metayer ,  6  Rob. 
[La.]  75.) 

In  a  suit  instituted  by  the  assignee,  it  is  not  necessary  to  prove  all  the 
steps  in  the  proceedings  in  bankruptcy,  for  a  copy  of  the  assignment  is  con- 
clusive evidence  of  the  assignee's  title.  (Dambmann  v.  Whits,  12  B.  R.  438; 
s.  c.  48  Cal.  439;  Shawhaa  v.  Wherritt^  7  How.  627;  Carr  v.  Oale,  2  Ware, 
330 ;  8.  c.  3  W.  &  M.  38.) 

If  the  assignee  produces  a  duly  certified  copy  of  the  assignment,  it  is  not 
necessary  for  him  to  show  the  jurisdiction  of  the  district  court  over  the  pro- 
ceedings or  the  person  of  the  bankrupt.  {Cone  v.  Pureell,  11  B.  R.  490;  s.  c. 
56  N.  Y.  649.) 

Neither  the  validity  of  the  adjudication  of  bankruptcy,  nor  the  existence, 
safficiency,  or  validity  of  the  debt  of  the  petitioning  creditor  can  be  collat- 
erally drawn  in  question.  In  all  suits  brought  by  the  assignee,  the  assignment 
is  conclusive  evidence  of  his  right  to  sue.  (Barstow  v.  Adams,  2  Day,  70 ; 
Rugan  v.  West^  1  Binn.  263 ;  Barclay  v.  Carwn,  2  Hay  [N.  C]  243 ;  Ijonett  v. 
Cutter,  1  Mass.  67;  Livermare  y.  Swazey,  7  Mass.  218;  Den  v.  Wright,  Pet.  C. 
C.  64.) 

Sec.  5050. — No  person  shall  be  entitled,  as  against  the  assignee, 
to  withhold  from  him  possession  of  any  books  of  account  of  the 
bankrupt,  or  claim  any  lien  thereon. 

Until  a  conveyance  is  declared  to  be  void  by  due  course  of  law,  the  grantee's 
right  to  books  and  papers  conveyed  to  him  is  as  perfect,  to  all  intents,  as 
against  the  assignee,  as  his  right  to  any  other  property.  (Rogers  v.  Winsor,  6 
B.  R.  246.) 

A  receiver  appointed  by  a  State  court,  is  entitled  to  refuse  to  deliver  up 
the  bankmpt^s  books  to  the  assignee,  or  to  give  him  possession  thereof,  until 
they  are  properly  taken  from  him  by  adverse  proceedings,  but  he  must  pro- 
duce them  to  be  used  on  the  examination  as  evidence.  {In  re  William  W. 
Hnlst,  7  Ben.  40.) 
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Sec.  6051. — The  debtor  shall,  at  the  request  of  the  assignee 
and  at  the  expense  of  the  estate,  make  and  execute  any  instru- 
ments, deeds,  and  writings  which  may  be  proper  to  enable  the 
assignee  to  possess  himself  fully  of  all  the  assets  of  the  bankrupt. 

The  bankrupt  court  will  order  the  bankrupt  to  ezecato  and  deliver  to  the 
assignee  the  proper  papers  to  enable  him  to  be  admitted  to  prosecute  snit^ 
pending  in  the  State  courts  in  bis  own  name,  in  the  same  manner  and  with 
the  like  effect  as  they  might  have  been  prosecuted  by  the  bankrupt ;  and  direct 
the  bankrupt  himself  to  refrain  from  prosecuting  the  actions,  or  applying  for 
any  order  or  decree  therein.  (In  re  Clark  et  al.  3  B.  R.  491 ;  b.  c.  4  Ben.  88; 
^Samson  v.  Burton^  4  B.  R.  1 ;  s.  c.  5  Ben.  326 ;  Clari  y.  Binninger,  5  B.  R.  255: 
8.  c.  39  How.  Pr.  363.) 

Sec.  5052. — No  mortgage  of  any  vessel  or  of  any  other  goods 
or  chattels,  made  as  security  for  any  debt,  in  good  faith  and  for  a 
present  consideration,  and  otherwise  valid,  and  duly  recorded  pur- 
suant to  any  statute  of  the  United  States  or  of  any  State,  shall  be 
invalidated  or  affected  by  an  assignment  in  bankruptcy. 

• 
This  provision  can  not  enlarge  the  rights  or  title  of  the  assignee,  or  make 
a  mortgage  invalid  against  him,  which,  but  for  the  provision,  would  have  been 
valid.  It  appears  to  have  been  inserted  out  of  greater  caution,  lest  it  should 
be  supposed  that  valid  chattel  mortgages  would  be  affected  by  the  assignment, 
and  not  with  any  view  of  construing  the  laws  regarding  record ;  and  so,  if  the 
mortgage  be  one  that  requires  no  record,  as  if  it  be  executed  in  a  State  having 
no  statute  upon  the  subject,  or  if  the  record  is  not  required  between  the  par- 
ties, the  provision  will  not  defeat  it,  {In  re  GriflBths,  3  B.  R.  731 ;  s.  c.  Lowell. 
431 ;  Potter  et  al.  v.  Coggeshall,  4  B.  R,  73 ;  in  re  Dow,  6  B.  R.  10.) 

It  would  be  going  too  far  to  hold  all  mortgages  not  included  by  the  terms 
of  the  description  to  be  invalidated  by  the  act.  The  clause  expressly  saves 
certain  mortgages,  but  it  says  nothing  as  to  others.  Much  less  does  it  say  any- 
thing as  to  deeds  of  trust  or  conveyances  of  analogous  character.  It  leaves 
all  deeds  and  instruments  of  writing  not  expressly  saved  to  the  general  prin- 
ciples of  jurisprudence.  {In  re  Wynne,  4  B.  R.  23;  s.  c.  Chase,  327 ;  s.  c.  2  L. 
T.  B.  116.) 

Mortgagee  which  are  not  otherwise  valid  or  duly  recorded  are  not  enumer- 
ated HS  protected  in  favor  of  the  mortgagee,  but,  on  the  contrary,  arc  carefully 
excluded.  The  attention  of  Congress  was  specially  called  to  chattel  mortgages, 
and  the  language  of  the  act  is  carefully  framed,  so  as  to  recognize  and  protect 
such  liens  as  were  already  valid  by  the  laws  of  the  land,  the  statutes  of  the 
United  States,  or  of  the  State  where  the  transaction  occurred.  The  maxim, 
expremio  nnius  est  exclnsio  alter ius,  applies  to  other  cases.  {Edmondwn  v.  Jlyde^ 
7  B.  R.  1 ;  B.  c.  2  Saw.  205 ;  s.  c.  5  L.  T.  B.  380 ;  in  re  Geo.  P.  Morrill,  8  B.  R. 
117;  s.  c.  2  Saw.  356 ;  Moore  v.  Yovng,  4  Biss.  128.) 

Sec.  6053. — No  property  held  by  the  bankrupt  in  trust  shall 
pass  by  the  assignment. 

The  trustee  meant  by  this  clause  can  only  be  a  mere  naked  trustee  who 
holds  the  legal  title  but  has  no  beneficial  interest  in  the  subject  of  the  trust. 
A  vendor  is  not  such  a  trustee  for  the  vendee,  if  all  the  purchase  money  has 
not  been  paid.     {Swepson  v.  Bousey  65  N.  C.  34.) 
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A  purchase  by  the  bankrupt  at  a  sale  of  property  in  which  his  wife  is  in- 
terested, under  a  parol  promise  to  hold  it  for  her  benefit,  does  not  vest  a  re- 
sulting trust  in  her  so  that  she  can  hold  it  against  his  assignee.  (O^Eara  r, 
IHlworih,  72  Penn.  397.) 

To  create  a  resulting  trust  in  case  of  a  purchase  of  property  with  the  wife's 
money,  it  must  clearly  appear  that  the  money  was  hers,  and  that  it  was  paid 
at  the  time  of  the  purchase.  If  it  was  paid  at  a  subsequent  time  the  trust 
can  not  be  maintained.     {Fisher  v.  Henderaon^  8  B.  R.  176.) 

When  a  husband,  without  any  instructions  from  his  wife,  uses  her  money 
in  the  purchase  of  property,  and  takes  the  title  in  his  own  name,  she  may,  if 
she  so  elect,  set  up  a  resulting  trust  to  it,  or  she  may  treat  the  transaction  as 
a  loan,  which  she  will  be  presumed  to  have  done  unless  she  takes  steps  within 
a  reasonable  time  to  set  up  her  trust  after  she  shall  have  been  informed  of  the 
disposition  of  the  money.     {Fisher  v.  Henderson,  8  B.  R.  175.) 

The  statute  applies  to  all  estates  where  the  trust  can  be  legally  established, 
and  is  effectual  against  one  claiming  under  the  assignee  who  is  not  in  the  po- 
sition of  a  purchaser  without  notice.  Information  of  a  fact  coming  from  a 
source  which  ought  to  be  heeded,  is  sufficient  notice.  {Faxon  v.  Folvey,  110 
Mass.  392.) 

Land  held  by  the  bankrupt  under  an  agreement  to  reconvey  upon  the  pay- 
ment of  a  certain  note,  is  held  in  trust  and  does  not  pass  to  the  assignee. 
{Faxon  v.  Folvey,  110  Mass.  392.) 

If  a  bankrupt  insurance  company  reinsures  in  another  company,  and  in 
case  of  a  loss  receives  the  amoant  of  the  reinsurance  from  the  latter,  under 
an  express  trust  to  pay  it  over  to  the  assured,  the  amount  is  held  in  trust  and 
does  not  pass  to  the  assignee.     {Hosmer  v.  Jewett,  6  Ben.  208.) 

Where  the  identical  money  collected  by  a  corresponding  banker  on  notes 
sent  to  him  for  collection  is  not  kept  separate  and  distinct  from  his  other 
money,  there  is  no  trust  attached  to  this  money  in  favor  of  the  banker  who  so 
remitted  the  notes  for  collection.  {Bank  of  Cotnmerce  v.  BusseU,  2  Dillon, 
215.) 

« 

If  a  party  placed  a  certain  sum  of  money  in  the  hands  of  the  bankrupt, 
to  be  applied  to  redeem  a  note  and  mortgage,  and  the  bankrupt  credited  the 
amount  on  his  books  and  then  used  it  in  his  business,  he  can  not  claim  the 
return  of  an  equal  amount  from  the  assignee,  but  must  prove  his  claim  the 
same  as  other  creditors.  {In  re  Robert  Hosie,  7  B.  R.  601 ;  s.  c.  6  L.  T.  B. 
89;  s.  c.  5Pac.  L.  R.  193.) 

A  claim  for  money  placed  in  the  hands  of  the  bankrupt  to  be  invested, 
but  which  he  failed  to  mvest,  is  not  entitled  to  priority.  {In  re  Jane  way,  4 
B.  R.  100 ;  s.  c.  4  Brews.  250;  s.  c.  2  L.  T.  B.  124.) 

If  the  debtor,  acting  as  a  factor,  sells  goods  of  his  principal,  and  in  vio- 
lation of  his  instructions  takes  notes  therefor  in  his  own  name,  and  has  them 
discounted,  turning  over  the  proceeds  to  an  accommodation  indorser  to  pay 
the  notes  upon  which  he  is  liable,  and  such  indorser  receives  the  money  with- 
out notice  of  any  violation  of  any  trust,  the  fund  which  may  be  recovered  by 
the  assignees  from  such  indorser  solely  on  the  ground  that  he  received  a 
preference  by  such  payment,  will  not  be  liable  to  any  trust.  The  principars 
lien  was  destroyed  when  the  proceeds  were  received  by  such  indorser,  and 
the  assignee's  recovery  was  simply  as  a  representative  of  the  creditors,  and 
not  of  the  debtor  or  his  principal,  and  the  trust  is  discharged.  (  White  v. 
Jones,  6  B.  R.  175.) 

The  trust  property  must  be  property  that  can  be  followed  or  distinguished. 
There  must  be  some  ear>mark  by  which  it  can  be  recognized.  As,  for  in- 
stance, where  goods  are  sent  to  a  factor  to  be  disposed  of,  and  the  factor  be- 
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comes  a  bankrupt,  and  the  goods  yet  in  his  possession  can  be  distinguished 
from  the  general  mass  of  his  proper tyi  the  principal  may  recover  them  in 
specie,  and  is  not  obliged  to  prove  his  debt  under  the  commission.  And  even 
where  the  bankrupt  has  sold  the  goods,  if  he  has  kept  the  money  receired 
from  the  sale  in  separate  bags,  the  principal  has  been  permitted  to  claim  and 
hold  the  money  against  the  assignee.  Where,  however,  the  trust  property 
does  not  remain  in  specie,  but  has  been  made  way  with  by  the  trustee,  the 
cestuis  que  trust  have  no  longer  any  specific  remedy  against  any  part  of  his 
estate  in  his  bankruptcy  or  insolvency;  but  they  must  come  in  pari  pamu 
with  the  other  creditors,  and  prove,  against  the  trustee^s  estate  for  theamoant 
due  them.  {In  re  Jane  way,  4  B.  R.  100  ;  s.  c.  4  Brews.  250 ;  s.  c.  2  L.  T.  B. 
124;  Wood  M.  <h  R.  Go,  v.  B>ooke,  9  B.  R.  395;  in  re  Coan  &  Ten  Brocke, 
Mfg.  Co.  12  B.  R.  203 ;  s.  c.  7  C.  L.  N.  260.) 

If  the  bankrupt,  acting  as  banker  and  broker,  kept  the  money  arising 
from  the  brokerage  business  in  a  separate  bank,  a  party  who  gave  him  bonds 
to  sell  may  claim  payment  in  full  if  the  money  in  the  bank  is  more  tban 
sufficient  to  meet  all  demands  against  the  brokerage  department.  {Voight^  ▼. 
Levis,  83  Leg.  Int.  402.) 

It  is  not  essential  to  the  effective  assertion  of  a  beneficial  title  to  a  trust 
fund  that  the  fund  shall  be  susceptible  of  separate  identification.  No  more  is 
required  than  proof  of  substantial  identity.  Money  has  no  ear-marks  by 
means  of  which  it  can  be  specifically  identified.  Into  whatever  form  it  may 
be  changed,  if  it  can  be  clearly  traced,  equity  will  rescue  it  from  a  wrongful 
appropriation,  and  give  effect  to  the  right  of  its  real  owner.  An  ear-mark  is 
only  a  means  of  identification,  but  is  not  evidence  of  ownership.  ( Toighi  t. 
Ijeicis,  38  Log.  Int.  404.) 

If  the  consignment  is  a  consignment  on  sale,  as  distinguished  from  a  con- 
signment on  del  credere  guaranty,  the  consignor  can  not  reserve  a  special  prop- 
erty in  the  proceeds  of  the  goods  as  against  the  assignee  of  the  consignee. 
(/«  re  ChamberlaJLes,  12  B.  R.  230.) 

It  is  not  necessary  in  order  to  enable  an  owner  or  cetitui  que  trust  to  claim 
newly  acquired  property  that  it  shall  be  purchased  with  the  proceeds  of  the 
original  property.  It  is  sufficient  if  the  newly  aciquired  property  is  acquired 
by  direct  exchange  with  it.  The  real  question  is,  What  has  taken  the  place 
of  the  property  in  its  original  form  ?  Whenever  that  can  he  ascertained,  the 
property  in  the  changed  tbrm  may  be  claimed  by  the  original  owner  or  cettui 
que  trust.     {Cook  v.  Tullis,  9  B.  R.  433;  s.  c.  18  Wall.  332.) 

If  the  bankrupt  deposited  the  trust  funds  in  bank  with  his  own  in  his 
own  name,  the  mode  of  ascertaining  how  much  belongs  to  the  trust  estate,  is 
to  take  the  deposits  and  withdrawals  in  the  order  of  their  dates,  find  out  how 
much  of  the  balance  belongs  to  the  trust  and  how  much  to  the  general  fund, 
and  divide  accordingly.     {In  re  Hapgood,  14  B.  R.)  i 

Skc.  5054. — The  assignee  shall  immediately  give  notice  of  his 
appointment,  b}'  publication  at  least  once  a  week  for  tliree  suc- 
cessive weeks  in  such  newspapere  as  shall  for  that  purpose  be 
designated  by  the  court,  due  regard  being  had  to  their  general 
circulation  in  the  district,  or  in  that  portion  of  the  district  in 
which  the  bankrupt  and  his  creditors  shall  reside,  and  shall,  within 
six  months,  cause  the  assignment  to  him  to  be  recorded  in  every 
registry  of  deeds  or  other  office  within  the  United  States  where  a 
conveyance  of  any  lands  owned  by  the  bankrupt  ought  by  law  to 
be  recorded,*  and  the  record  of  such  assignment,  or  a  duly  certi- 
fied copy  thereof,  sijall  be  evidence  thereof  in  all  courts. 


*  So  amended  by  act  of  Feb.  18,  1875. 
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Publication. 

A  requirement  that  a  notice  sball  be  published  once  a  week  for  three  suc- 
cessiye  weeks,  is  a  requirement  that  it  shall  be  published  in  every  seven  days 
for  three  successsive  periods  of  seven  dnys  each ;  that  the  interval  between 
any  two  publications  shall  not  be  less  than  seven  days ;  that  the  interval  be- 
tween the  last  publication  and  any  proceeding  dependent  upon  the  publica- 
tion shall  be  not  less  than  seven  days;  and  that  the  publications  shall  be 
three  in  number.  {In  re  Bellamv,  1  B.  R.  64 ;  s.  c.  1  Ben.  390 ;  s.  c.  1  L.  T. 
B.  22.) 

The  publication  by  the  assignee  of  his  appointment  is  not  essential  to  the 
regularity  of  the  proceedings.  This  provision  of  the  act  is  merely  directory 
to  the  assignee,  and  not  intended  so  much  for  creditors  as  for  persons  owing 
debta  to,  or  otherwise  having  business  with,  the  estate.  (In  re  Littlefield,  3 
B.  R.  57;  s.  c.  Lowell,  331;  s.  c.  1  L.  T.  B.  164.) 

Record. 

The  purpose  in  requiring  the  assignee  to  cause  the  assignment  to  be  re- 
corded is  that  every  purchaser  of  land  at  an  assignee's  sale  may  have  recourse 
to  a  certified  copy  of  such  registry,  as  a  link  in  his  claim  of  title  in  any  suit 
he  may  bring  for  the  possession,  or  in  any  suit  in  respect  to  the  property 
which  he,  or  his  heirs,  or  others  claiming  under  him.  may  desire  to  bring 
thereafter.  Registration  is  necessary  to  the  safety  of  such  purchaser;  for 
there  is  but  one  original  assignment,  and  that  is  filed  in  the  ofi^ce  of  the  clerk 
of  the  district  court.  When  this  law  is  observed,  the  loss  of  the  original 
would  work  no  loss  or  inconvenience  to  the  purchaser  or  others  claiming 
under  him ;  for  they  could  have  recourse  to  a  certified  copy  from  the  registry, 
which  the  act  declares  shall  be  evidence  thereof  in  all  courts.  The  object  in 
requiring  the  assignment  to  be  recorded  is  not  to  vest  a  title  in  the  assignee, 
for  he  has  title  though  the  assignment  may  never  be  recorded.  The  assignee 
may  use  it  as  evidence  of  his  title  in  the  courts,  though  the  same  may  not 
have  been  recorded.  {Fn  re  Neale,  3  B.  R.  177;  s.  c.  3  L.  T.  B.  295;  HoU 
brook  V.  Coney^  25  111.  543.) 

As  the  county  records  should  contain  a  complete  registry  of  all  instru- 
ments on  which  transfers  of  title  depend,  it  was  eminently  proper  for  the 
protection  of  all  concerned,  that  the  assignment  in  bankruptcy  should  be 
there  recorded;  an  instrument  in  writing,  which  though  not  conforming 
in  the  usual  particulars  with  conveyances  from  one  party  to  another,  or  even 
with  sherift's  deeds,  yet  by  the  paramount  law  is  a  complete  transfer  and  con- 
veyance of  all  the  bankrupt's  real  and  equitable  interest,  with  the  exceptions 
named  in  the  act.  That  instrument  is  not  signed  by  the  bankrupt,  or  ac- 
knowledged by  him,  but  is  signed  by  the  register  or  judge.  When  the  as- 
signment is  recorded,  the  record,  or  a  duly  certified  copy  thereof,  is  made 
evidence  of  the  assignment  in  all  courts,  notwithstanding  very  dlfierent  rules 
as  to  instruments  am:cting  realty  may  obtain  under  State  laws.  It  is  to  be 
remarked,  that  the  clause  directing  the  assignment  to  be  recorded,  gives  no 
farther  effect  thereto,  than  that  just  stated.  The  assignment  itself  passes  the 
property  with  relation  back  to  the  commencement  of  the  proceedings,  and 
all  subsequent  purchasers  are  affected  accordingly,  whether  they  purchased 
before  assignment  actually  made  or  afterwards,  and  consequently  the  record- 
ing of  the  assignment  is  not  essential  to  the  validity  of  the  transfer,  and  is 
not  designed  to  operate  as  under  State  registry  acts.  A  purchaser  from  the 
bankrupt,  after  the  commencement  of  proceedings,  although  he  has  no  notice 
thereof,  will  take  no  title.  The  question  of  notice  can  not  arise.  The  pur- 
chase being  of  what  the  bankrupt  del>tor  had  at  the  time,  and  all  his  interest 
having  passed  to  the  assignee  previously,  the  purchaser  acquires  no  title  as 
against  the  assignee.  {Davis  v.  Anderson,  6  B.  R.  145 ;  Phillips  v.  Ilelmbold^ 
26  N.  J.  Eq.  202.) 
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A  copy  from  the  record  of  the  assignee's  deed  is  admissible  in  evidence  to 
prove  registration.     {Odkey  v.  Corry^  10  La.  An.  502.) 

When  the  assignment  has  been  recorded,  and  it  is  apparent  of  record  at 
the  time  of  a  sale  on  execution,  that  the  judgment  debtor  has  no  title  to  or 
interest  in  the  property  sold,  the  purchaser  at  the  sheriff's  sale  acquires  no 
title.     {Stuart  v.  Hines,  6  B.  R.  416;  s.  c.  33  Iowa,  60;  s.  c.  5  L.  T.  B.  46.) 

The  purchaser  at  a  sale  of  real  estate  by  the  assignee  of  a  bankrupt,  will 
hold  the  title  against  a  prior  unrecorded  deed  of  the  bankrupt.  {Hu&rook  ▼. 
Dickinson,  56  111.  489.) 

A  copy  from  the  State  records  of  nn  assignment  not  acknowledged  ac- 
cording to  the  State  laws,  is  not  admissible  in  evidence.  {^Zeigler  v.  8komo^ 
78Penn.  857.) 

The  title  of  a  party  who  claims  under  the  assignee  will  prevail  against  a 
party  who  obtained  a  conveyance  trom  the  bankrupt  after  the  commencement 
of  the  proceedings  in  bankruptcy  with  notice  of  such  title,  although  the  as- 
signment to  the  assignee  was  not  acknowledged  and  recorded  according  to 
the  laws  of  the  State  w^here  the  land  was  situated.  {Brady  y.  Oti*^  14  B.  R. 
345;  8.  0.  40  Iowa,  97.) 

Sec.  6055. — The  assignee  shall  demand  and  receive,  from  all 
persons  holding  the  same,  all  the  estate  assigned  or  intended  to  be 
assigned. 

If  the  assignee  is  satisfied  that  property  taken  by  him  does  not  belong  to 
the  bankrupt,  he  should  surrender  it  without  delay  to  the  owners.  {In  re 
Noakes,  1  B.  R  592.) 

Sec.  6056. — No  person  shall  be  entitled  to  maintain  an  action 
against  an  assignee  in  bHnkru])tc7  for  anything  done  by  him  as 
such  assignee,  withont  previously  giving  him  twenty  days'  notice 
of  such  action,  specifying  the  cause  thereof,  to  the  end  that  such 
assignee  may  have  an  opportunity  of  tendering  amends,  should  he 
see  tit  to  do  so. 

This  section  covers  all  the  acts  which  the  assignee  honestly  does  in  the 
discharge  of  the  trust  which  the  law  casts  upon  him.  The  statute  requires  a 
specific  notice.  The  mere  presentation  of  a  bill  for  services  rendered  is  not 
sufficient.     {Hallam  v.  Maxwell,  2  Cinn.  186.) 

This  section  does  not  apply  to  an  action  of  replevin  to  recover  property 
which  the  assignee  took  from  the  possession  of  the  plaintiff.  {Leighton  v. 
Hanoood,  12  B.  R.  360;  s.  o.  Ill  Mass.  67.) 

No  notice  need  be  given  to  an  assignee  before  bringing  a  bill  to  enjoin  a 
judgment  recovered  by  the  bankrupt  by  his  fraudulent  contract.  (  Weakley  w. 
Milter,  1  Tenn.  Ch.  523.) 

The  omission  to  give  notice  to  an  assi^ee  can  only  be  taken  advantage  of 
by  a  plea  in  abatement.    ( Weakley  v.  MMer,  1  Tenn.  Ch.  523.) 

By  appearing  and  filing  a  plea  the  assignee  waives  the  want  of  notice  be- 
fore bringing  the  suit.     (MoweY.  Page,  13  B.  R.  366;  8.  c.  54  N.  H.  190.) 

Skc.  5057. — No  suit,  either  at  law  or  in  eqnity,  shall  be  main- 
tainable in  any  court  between  au  assignee  in  bankruptcy  and  a 
person  claiming  an  adverse  interest,  touching  any  property  or 
rights  of  property  traiisfeiable  to  or  vested  in  such  assignee,  un- 
less brought  within  two  years  from  the  time  when  the  cause  of 
action  accrued  for  or  against  such  assignee.  And  this  provision 
shall  not  in  anv  case  revive  a  rij;^ht  of  action  barred  at  the  time 
when  an  assignee  is  appointed. 
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The  cause  of  action  accrues  to  the  assignee  on  the  execution  of  the 
assignment,  and  the  limitation  begins  to  run  from  that  time.  {Lathrop  y. 
Ih-ake^  30  Leg.  Int.  141.) 

On  all  matured  claims  and  deman(}s  the  cause  of  action  accrues  to  the 
assignee  at  the  date  of  the  assignment;  on  all  others  from  their  maturity, 
or  at  the  time  when  an  action  will  lie,  and  he  must  sue]  from  these  dates 
respectively.     (Norton  v.  Be  la  VilUbeuve,  13  B.  R.  304;  s.  c.  1  Wood,  163.) 

This  section  applies  equally  to  courts  of  equity  and  courts  of  law.  (Bai- 
2(y  V.  Wier,  12  B.  R.  24;  s.  c.  21  Wall.  342.) 

The  limitation  applies  when  the  suit  is  brought  in  a  State  court  as  well 
as  when  it  is  brought  in  a  Federal  court.  {Comegya  v.  McGordy  11  Ala.  932; 
Archer  v.  Buml^  1  Fla.  219.) 

A  suit  is  the  lawful  demand  of  a  right  at  law  or  in  equity,  and  it  matters 
not  what  form  is  given  to  it  by  the  legislative  power,  it  still  remains  a  suit 
in  the  senne  of  the  definition,  although  it  retains  none  of  the  features  by 
which  proceedings  at  law  or  in  equity  have  been  distiuguished.  {llnwii 
Canal  Co,  v.  Woodside,  11  Penn.  176.) 

The  limitation  applies  only  to  suits  growiug  out  of  disputes  in  respect  to 
property  and  rights  of  property  of  the  bankrupt,  which  come  to  the  hands  of 
the  assignee,  and  to  which  adverse  claims  existed  while  in  the  hands  of  the 
bankrupt  and  before  assignment.  These  disputes  or  claims  affect  the  assets 
o{  the  bankrupt,  and  an  adjustment  of  them,  either  by  compromise  or  suit,  is 
indispeusable  to  a  settlement  and  distribution  of  the  estate  among  the  cred- 
itors. A  short  bar  by  limitation  to  suits  brought  either  by  the  assignee  or  the 
adverse  claimant,  furnishes  a  fit  and  appropriate  remedy  against  delay  where 
compromise  is  impracticable.  (In  re  Frederick  J.  Conant,  5  Blatch.  54 ;  Ste- 
vens Y.Iiauser,  39  N.  Y.  302;  s.  c.  1  Robt.  50.) 

It  is  entirely  within  the  power  of  Congress,  in  establishing  a  uniform 
^system  of  bankruptcy,  to  provide  a  uniform  rule  on  the  subject  of  actions, 
whether  by  or  against  an  assignee  in  bankruptcy ;  and  such  rule  must  of 
necessity  supersede  ail  State  legislation  on  the  subject.  If  the  right  of  action 
asserted  by  the  assignee  is  not  actually  barred  at  the  time  of  his  appoint- 
ment— a  case  expressly  saved  by  the  proviso — he  has  two  years,  and  only  two 
years  from  the  time  the  cause  of  action  accrued  for  or  against  such  assignee. 
This  is  to  apply,  by  the  express  words  of  the  section,  to  actions  brought  ^*  in 
any  court  whatsoever ; "  therefore  in  any  court,  State  or  Federal.  {Peiper  v. 
Harmer,  6  B.  R  252;  s.  c.  8  Phila.  100.) 

This  is  a  separate  and  independent  provision,  and  has  no  connection  with 
any  State  statute  on  the  subject.  It  may  extend  or  it  may  contract  the  time 
provided  in  the  State  statute  of  limitations.  Thus  if  at  the  time  of  the  ap- 
pointment of  the  assignee  but  a  few  days  remain  of  the  time  necessary  to 
complete  the  bar,  the  time  will  be  extended;  or,  if  the  statute  has  just  com- 
menced running,  and  under  the  State  law  would  have  ten  years  to  run,  it 
would  be  complete  within  two  years.     {Freelander  v.  Holloman^  9  B.  R.  881.) 

A  petition  to  a  court,  to  order  a  distribution  of  a  fund  lodged  in  its 
registry,  is  not  an  action  or  suit  within  the  meaning  of  this  clause.  {In  re 
Masterson,  4  B.  R.  553.) 

The  limitation  does  not  extend  to  an  application  by  an  assignee  for 
money  brought  into  a  State  court  in  proceedings  instituted  before  the  com- 
mencement of  the  proceedings  in  bankruptcy.  (PhUipa  v.  Helmholdy  26  N.  J. 
Eq.  202.) 

When  the  defendant  only  disputes  the  amount,  there  is  no  controversy 
in  regard  to  the  interests  and  rights  touching  the  property.  A  voluntary 
assignor,  under  a  void  assignment,  can  not  have  or  claim  any  adverse  interest 
JIB  against  the  assignee  in  bankruptcy.     A  claim  against  the  bankrupt's  es- 
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tatc,  for  services  rendered  to  Uie  bankrupt,  is  not  \rithin  the  statute.     {In  re^ 
Krogman,5B.  R.  110.) 

A  venire  to  assess  dsmages  for  land  taken  by  a  corporation  is  a  suit  at  Ihvt. 
(Union  Canal  Co,  v.  Woodatde,  11  Penn.  176.) 

A  claim  for  damages  for  the  taking  of  the  land  of  the  bankrupt  by  a  ocr 
poration  is  not  barred,  for  the  corporation  is  not  an  adverse  claimant  ( Union- 
Canal  Co,  v.  Woodside,  11  Penn.  176.) 

The  Omission  to  bring  the  suit  for  more  than  two  years  after  the  cause  of 
action  accrued  may  be  a  good  defense,  if  properly  pleaded,  but  does  not  go 
to  the  jurisdiction  of  the  court.    {Chemung  Canal  Banh  v.  Juds<m,  8  N.  Y. 
254.) 

The  title  of  a  party  who  purchases  at  a  sale  under  a  proceeding  to  fore- 
close a  mortgage  which  was  instituted  after  the  commencement  of  the  pro- 
ceedings in  bankruptcy,  without  making  the  assignee  a  party  thereto,  will 
not  be  rendered  valid  by  the  lapse  of  two  years,  unless  he  takes  actual  pos- 
session of  the  premises  and  occupies  them  in  such  a  manner  that  the  assignee 
must  be  presumed  to  have  had  notice  thereof,  or  gives  some  notice,  actual  or 
constructive,  to  the  assignee  that  he  claims  an  adverse  interest.  {Price  v. 
Philips,  8  Robt.  448.) 

A  mortgage  does  not  of  itself  constitute  an  adverse  claim,  for  it  is  simply 
a  lien  or  Charge  on  the  land,  and  does  not  confer  on  the  mortgagee  any  estate* 
in  the  land.      {Price  v.  Philips,  3  Robt.  448 ;  vide  C  let  eland  v.  Boerum,  24  N. 
Y.  613;  s.  o.  23  Barb.  201 ;  s.  c.  27  Barb.  252.) 

An  action  ©n  judgment  is  barred  by  the  lapse  of  two  years.  {Archer  v. 
Duval,  1  Fla.  219.) 

The  limitation  applies,  although  the  suit  is  brought  in  the  name  of  the 
assignee  for  the  use  of  a  third  person.     {Pike  v.  LotoeU,  32  Me.  245.) 

If  a  party  buys  a  judgment  against  the  bankrupt,  and  purchases  certain  land 
at  a  sale,  under  an  execution  issued  thereon,  under  a  parol  agreement  that  out 
of  the  proceeds  he  shall  retain  a  debt  due  to  him,  and  the  money  used  to  buy 
the  judgment,  and  then  pay  the  balance  to  the  bankrupt,  the  statute  begins 
to  run  from  the  time  when  he  receives  the  proceeds.  {Hyd^  v.  Ely,  8  Pac.  Lu 
R.  147.) 

If  the  assignee  is  not  made  a  party  to  a  pending  action  until  more  than 
two  years  after  his  appointment,  his  claim  will  be  barred,  for  the  amendment 
by  which  he  is  made  a  party  will  not  relate  back,  and  thereby  make  him  a 
ptLTty  ah  initio^  and  thereby  defeat  the  limitation.  {Cogdelly,  Exum,  10  B. 
R.  827 ;  s.  c.  69  N.  C.  464.) 

A  bill  to  set  aside  a  fraudulent  conveyance  will  be  defeated  by  a  plea  of 
the  statute  of  limitations,  if  more  than  two  years  have  elapsed  since  the  ap- 
pointment of  the  assignee.  {Freeland^r  v.  Hollotnan,  9  B.  K.  331 ;  Botts  v^ 
Patton,  10  B.  Mon.  452.) 

If  a  mortgagee  enforces  his  lien  in  a  State  court  after  the  commencement 
of  proceedings  in  bankruptcy,  the  assignee  has  two  years  from  the  time  of 
the  sale  in  which  he  can  institute  proceedings  to  set  it  aside.  {Phelps  y. 
Sdlick,  8  B.  R.  890.) 

This  clause  does  not  apply  to  a  proceeding  to  set  aside  a  sale  made  under 
a  levy  upon  land,  after  the  filing  of  a  petition  to  enforce  a  judgment  lien. 
{Davis  V.  Anderson,  6  B.  R.  145.) 

■ 

A  suit  merely  to  collect  a  debt,  or  enforce  the  payment  of  money  due  on  a 
contract,  does  not  fall  within  the  provisions  of  this  clause.     The  plaintiff* 
does  not  claim  an  interest  adverse  to  the  defendant  in  or  touching  any  prop- 
erty, or  right  of  property,  of  the  bankrupt,  transferable  to  or  vested  in  the 
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plaintiff  as  assignee;  nor  does  the  defendant  claim  any  interest  adverse  to 
the  plaintiff  in  or  touching  any  such  property,  or  right  of  property.  The 
defendant  claims  no  ownership  of  or  title  to  the  debt  or  contract  which  the 
plaintiff  seeks  to  enforce  against  the  defendant ;  nor  does  the  plaintiff  claim 
any  ownership  ct  or  title  to  any  specific  property,  or  right  of  property,  as 
having  passed  to  him  by  virtue  of  his  appointment,  which  the  defendant  also 
claims  to  own ;  nor  does  the  defendant  claim  any  ownership  of  or  title  to  any 
specific  property  which  belonged  to  the  bankrupt.  The  limitation  of  two 
years  applies  only  to  such  controversies.  Moreover,  it  applies  only  to  con- 
troversies of  which  the  circuit  court  of  the  district  has  concurrent  juris- 
diction with  the  district  court  of  the  same  district.  {Sedgwick  v.  Ca«cy,  4  B. 
R  496  ;  8.  c.  3  C.  L.  N.  177 ;  Bmith  v.  Grawford,  9  B.  R.  38 ;  s.  c.  6  Ben. 
497;  Carr  v.  Lord,  29  Me.  51 ;  contra^  Harris  v.  Collins^  13  Ala.  388;  Norton 
V.  Barker,  1  W.  N.  29.) 

The  limitation  does  not  relate  to  an  actifin  by  a  purchaser  to  recover  ar 
debt  which  was  sold  as  a  part  of  the  bankrupt's  assets.  {Judson  v.  Lathrop, 
6  La.  An.  587.) 

This  section  does  not  apply  to  sales  or  conveyances,  and  the  assignee  may 
convey  any  portion  of  the  estate  after  even  the  lapse  of  two  years.  (  Wa9*ren 
V.  Miller,  38  Me.  108;  EoUn-ook  v.  Brenner,  31  111.  501.) 

If  the  claim  of  the  assignee  is  barred  by  the  lapse  of  two  years,  he  can  not 
by  a  transfer  to  another  confer  a  right  of  action  which  he  has  suffered  ta 
expire,  and  thas  avoid  the  limitation.  {Cleveland  y.  Boerum,  23  Barb.  201; 
B.  c.  27  Barb.  252;  s.  c.  24  N.  Y.  613.) 

The  limitation  has  no  application  to  suits  which  are  pending  at  the  time 
of  the  commencement  of  the  proceedings  in  bankruptcy.  (Kane  v.  Pileher,  T 
B.  Mon.  651.) 

The  limitation  has  no  reference  to  suits  growing  out  of  the  dealings  of  the 
assignee  with  the  estate  after  it  comes  into  his  hands.  These  are  matters  for 
which  he  may  be  made  personally  responsible,  and  no  reason  existed  for 
changing  the  general  period  of  limitations  any  more  than  in  the  case  of  any 
other  trustee  dealing  with  trust  property.  (In  re  Frederick  J.  Conant,  5 
Blatch.  54.) 

The  limitation  does  not  apply  to  a  party  who  takes  possession  of  the 
property  afler  the  commencement  of  the  proceedings  in  bankruptcv.  (Stevens . 
V.  Mauser,  39  N.  Y.  302 ;  s.  c.  1  Robt.  50.) 

If  an  assignee,  after  instituting  a  suit,  dies,  and  the  new  assignee  institutes 
another  suit  instead  of  continuing  the  prior  suit,  the  statute  runs  to  the  time 
of  the  institution  of  the  second  suit.  (Richards  v.  Maryland  Ins,  Go,  8 
Cranch,  84.) 

The  limitation  can  not  affect  any  suit,  the  cause  of  which  occurred  from 
an  adverse  possession  taken  after  the  bankruptcy,  until  the  exp'ration  of  two 
years  from  the  taking  of  such  possession.     (Banks  v.  Ogden,  2  Wall.  58.) 

The  failure  of  the  assignee  to  sue  and  recover  a  distributive  share  of  an 
estate  of  one  of  the  bankrupt's  children,  to  which  the  bankrupt  was  entitled, 
does  not  confer  any  right  on  the  bankrupt  to  sue  for  it.  (Deiidriek  v.  Armour, 
10  Humph.  588.) 

If  the  claim  of  the  assignee  is  barred  by  the  limitation,  the  creditors  may 
file  a  bill  to  set  aside  a  fraudulent  conveyance  mnde  by  the  bankrupt  before 
the  commencement  of  the  proceedings  in  bankruptcy.  (Tiehenor  v.  Allen,  13 
Grat.  15.J 

A  bill  to  set  aside  a  judgment  recovered  by  the  assignee  on  the  ground  of 
fraud  is  barred  unless  it  is  brought  within  two  years  from  the  time  of  the  dis- 
covery of  the  fraud.     ( Clark  v.  HackeU,  1  Cliff.  269.) 
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When  there  has  been  no  negligence  or  laches  on  the  part  of  the  pUintiff 
in  coming  to  the  knowledge  of  the  fraud  which  is  the  foundation  of  the  suit, 
and  when  the  fraud  has  been  concealed  or  is  of  such  character  as  to  conceal 
itself,  the  statute  does  not  be^n  to  run  until  the  fraud  is  discovered  by,  or 
becomes  known  to,  the  party  suing,  or  those  in  privity  with  him.  (Bailey  v. 
Weir,  13  B.  R.  24;  s.  c.  21  Wall.  342;  Garr  v.  Hilton,  1  Curt  230;  Priteh^ird 
V.  Chandler,  2  Curt.  488.) 

The  limitation  bars  the  action,  although  the  assignee  was  ignorant  of  bis 
rights,  for  the  court  can  not  engraft  an  exception  on  the  statute.  {Nartan  v. 
DeU  Vilieheuve,  18  B.  R.  304;  s.  c.  1  Wood,  163.) 

This  rule  applies  to  suits  at  law  as  well  as  in  equity.  {Bailey  v.  Weir,  12 
B.  R.  24 ;  s.  c.  21  Wall.  842.) 

The  statute  begins  to  run  from  the  time  when  the  assignee  could  have  dis- 
covered the  fraud  by  the  use  of  due  diligence.  {Andrews  v.  DoU,  11  B.  R 
852.) 

As  the  adverse  party  is  under  no  duty  to  make  known  the  cause  of  action 
to  the  assignee,  something  more  than  silence  on  his  part  must  be  proved  in 
order  to  sustain  a  charge  of  fraudulent  concealment.  {Pritchard  v.  Ghandier, 
2  Curt.  488.) 

If  the  statute  once  begins  to  run,  it  must  continue  until  the  completion  of 
the  bar,  and  to  prevent  it  from  beginning  to  run,  the  fraudulent  concealmeot 
must  exist  at  the  moment  when  the  assignee's  title  accrued.  {Pritchard  t. 
Chandler,  2  Curt.  488.) 

A  bill  which  states  a  case  of  secret  fraud  does  sufficiently  aver  that  the 
cause  of  action  was  fraudulently  concealed,  for  a  secret  or  concealed  fraud 
is  a  fraudulent  concealment  of  the  cause  of  action.  {CaiT  v.  Hilton,  1  Curt. 
230.) 

The  interest  adversely  claimed,  which  the  statute  protects,  is  an  interest  in 
a  claimant  other  than  the  bankrupt.  {Clarh  v.  Clark,  17  How.  815;  Pick$tt 
V.  MeGaoick,  14  B.  R.  236.) 

If  the  bankrupt,  at  an  assignee's  sale,  fraudulently  purchases  a  claim  against 
a  foreign  government,  the  cause  of  action  *does  not  accrue  until  he  gets  pes* 
session  of  the  money.     {Clark  v.  Clark,  17  How.  315.) 

A  bill,  which  is  in  theory  and  in  fact  an  original  bill,  can  not,  for  the  piir- 
pose  of  avoiding  the  limitation,  be  treated  as  an  amendment  of  a  prior  bill 
which  was  dismissed.     {Clark  v.  Hackett,  1  Cliff.  269.) 

Where  a  court  of  equity  allows  a  respondent  to  amend  his  answer  so  as  to 
set  up  the  statute  of  limitations,  the  amendment  must  afterwards  be  deemed 
to  have  been  duly  and  properly  allowed.    {Clark  v.  Hackett,  1  Cliff.  209.) 

A  casual  averment  in  an  answer  to  a  petition  to  the  effect  that  the  assi^ee 
has  lain  by  for  a  period  of  over  two  years  without  notifying  the  respondent 
that  he  would  have  to  account  for  certain  rents,  is  not  a  sufficient  plea  of  the 
statute.    {Hall  v.  Scovel,  10  B.  R.  295.) 

If  the  declaration  shows  that  the  cause  of  action  is  barred  by  the  statute 
of  limitations,  the  defendant  may  demur.     {Harris  v.  Collins,  13  Ala.  388.) 

Sec.  6058. — [This  section  is  superseded  by  act  of  22  Jane, 
1874,  §  4.] 

Sec.  5059. — Tlie  assignee  shall,  as  soon  as  may  be,  after  receiv- 
ing any  money  belonging  to  the  estate,  deposit  the  same  in  some 
bank  in  his  name  as  assignee,  or  otherwise  keep  it  distinct  from 
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all  other  money  in  his  possession ;  and  shall,  as  far  as  practicable, 
keep  all  goods  and  effects  belonging  to  the  estate  separate  from 
all  other  goods  in  his  possession,  or  dej^ignated  by  appropriate 
marks,  so  that  they  may  be  easily  and  clearly  distinguished,  and 
may  not  be  liable  to  be  taken  as  his  property  or  for  the  payment 
of  his  debts. 

If  the  assignee  does  not  deposit  the  money  in  bank  within  the  time  fixed 
by  the  statute,  he  is  chargeable  with  interest  if  he  has  not  a  reasonable  excuse 
for  not  complying  with  the  statute.  (In  re  Stillman  Thorp,  4  N.  T.  Leg.  Obs. 
377.) 

Sec.  5060. — When  it  appears  that  the  distribution  of  the 
estate  may  be  delayed  by  litigation  or  other  cause,  the  court  may 
direct  the  temporary  investment  of  the  money  belonging  to  such 
estate  in  securities  to  be  approved  by  the  judge  or  register,  or  may 
authorize  it  to  be  deposited  in  any  convenient  bank  upon  such  in- 
terest, not  exceeding  the  legal  rate,  as  the  bank  may  contract  with 
the  assignee  to  pay  thereon. 

Sec.  5061. — The  assignee,  under  the  direction  of  the  court, 
may  submit  any  controversy  arising  in  the  settlement  of  demands 
against  the  estate,  or  of  debts  due  to  it,  to  the  determination  of 
arbitrators,  to  be  chosen  by  him  and  the  other  party  to  the  con- 
troversy, and  under  such  direction  may  compound  and  settle  any 
such  controversy,  by  agreement  with  the  other  party,  as  he  thinks 
proper  and  most  for  the  interest  of  the  creditors. 

The  assignee  must  apply  to  the  court  by  petition,  and  not  to  the  register. 
iln  To  Graves,  1  B.  R.  337;  s.  c.  2  Ben.  100.) 

An  order  authorizing  the  assignee  to  compromise  any  and  all  debts  due 
the  bankrupts  estate  with  the  consent  of  certain  persons  selected  by  the 
creditors,  is  not  authorized  by  this  section.  {In  re  Diblee  et  al,  3  B.  R.  12; 
£.  c.  8  Ben.  854.) 

This  provision  does  not  apply  where  there  is  no  suit  or  demand  against 
the  estate,  or  controversy  as  to  a  debt  due  to  it.  {In  re  Franklin  Fund  Sav- 
ing Society,  31  Leg.  Int.  173.) 

When  the  assignee  applies  to  the  court  under  the  provisions  of  this  sec- 
tion, he  should  take  unequivocally  upon  himself  the  direct  responsibility  of 
recommending  the  proposed  arrangement  as  in  his  opinion  a  proper  one.  (In 
re  Franklin  I\ind  Saving  Society,  31  Leg.  Int.  173.) 

If  an  assignee  attempts  to  arbitrate  or  compromise  without  pursuing  the 
course  prescribed  by  the  statute,  the  agreement  will  be  binding  on  him  in  his 
individual  and  not  bis  representative  capacity.  (Blight  v.  Ashley,  Pet.  0.  C. 
16.) 

The  act  of  one  assignee  will  not  bind  a  co-assignee  without  his  previous 
authority  or  subsequent  ratification,  especially  when  the  act  is  not  within  the 
ficope  of  .their  authority,  for  they  act  under  delegated  authority.  (Blight  v. 
Ashley,  Pet.  C.  C.  15.) 

Sec.  5062. — The  assignee  shall  sell  all  such  unincumbered  es- 
tate,, real  and  personal,  which  comes  to  his  hands,  on  such  terms 
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as  ho  thinks  most  for  the  interest  of  the  creditors;  but,  upon  pe- 
tition of  any  person  interested,  and  for  cause  shown,  the  court 
may  make  such  order  concerning  the  time,  place  and  manner  of 
sale  as  will,  in  its  opinion,  prove  to  the  interest  of  the  creditors. 

The  State  laws  in  regard  to  the  transfer  of  estates  are  subject  U\  the  ple- 
nary power  of  Congress  over  bankruptcy,  and  there  can  be  no  doubt  of  tk 
complete  force  of  the  bankrupt  law  to  dispose  of  the  bankrupt's  property  lor 
all  the  purposes  designated  or  implied  by  it.  The  rights  of  the  assignee  are 
broad  enough  to  dispose  of  all  the  property,  if  such  disposition  be  needed. 
(Steoem  v.  Ewrlen,  25  Mich.  40.) 

The  assignee  has  the  authority  to  sell  unincumbered  assets  without  ao 
order  from  court  {In  re  White  et  al.  1  B.  R..218 ;  s.  c.  2  Ben.  85 ;  Mimt  v. 
SwarU,  10  B,  R.  805 ;  s.  c.  87  Tex.  17.) 

A  State  law  prohibiting  sales  of  land  in  the  possession  of  an  ad?enfe 
claimant  does  not  apply  to  a  sale  by  an  assignee,  for  that  is  a  judicial  sale. 
(Stevens  v.  Hauser,  89  N.  Y.  302 ;  s.  c.  1  Robt.  50 ;  Stevens  v.  Pahner^  10  Bosw. 
60.) 

An  assignee  in  one  State  may  sell  real  estate  lying  in  another  State. 
{Odkey  v.  Corry,  10  La.  An.  502.) 

The  assignee  may  be  vested  with  a  discretion  in  regard  to  the  time  and 
manner  of  making  a  sale.     {HoJJbrook  v.  Coney,  25  III.  548.) 

When  the  authority  of  the  assignee,  under  an  order  to  sell,  is  limited  to 
the  property  set  forth  in  the  schedule,  he  can  not  convey  any  other  property. 
(Warren  v.  Homestead,  38  Me.  256.) 

The  assignee  is  limited  in  his  transactions  to  the  powers  and  authority 
conferred  upon  him  by  the  bankrupt  act,  and  by  the  orders  of  the  conrt. 
Anything  he  may  do  outside,  or  in  conflict  with,  or  in  violation  of  such 
powers  and  authority,  is  null  and  void.  Under  an  order  to  sell  for  the  high- 
est price  he  can  obtain,  he  must  accept  the  highest  bid,  although  he  has  pre- 
viously agreed,  without  consideration,  to  sell  to  another  person  for  a  certain 
price,  and  to  wait  for  an  answer  for  a  certa^'n  time,  which  period  has  not  ex- 
pired at  the  time  of  receiving  a  better  bid.  (In  re  Ryan  &  Griffin,  6  B.  R. 
235.) 

If  a  lease  made  by  the  assignee  is  not  authorized  or  sanctioned  by  the 
court,  those  who  are  in  possession  under  it  can  claim  no  rights  as  against 
such  order  as  the  court  may  make  concerning  the  property.  (In  re  ^muel 
Schapter,  9  B.  R.  324.) 

The  court  may  authorize  a  private  sale  of  land  so  far  as  the  authorization 
may  be  required  to  assure  the  title  to  the  purchaser,  but  not  so  as  to  exempt 
the  assignee  from  responsibility  to  creditors  for  negligence,  if  any,  in  obtain- 
ing the  best  price  for  the  property.  (In  rt  Knott  Rooney,  <&  Dibest.  1  W.  N. 
52.) 

If  a  sale  is  fairly  made,  and  the  bids  are  understood  by  the  auctioneer  anJ 
the  bystanders,  it  will  be  valid,  although  the  assignee  is  present  and  in  con- 
sequence of  his  negligence  and  irattcntion  fails  to  understand  the  terms 
thereof.     (Ices  v.  Tregent,  14  B.  R.  60:  s.  c.  29  Mich.  890.) 

If  an  assignee  makes  a  sale  of  property,  but  refuses  to  deliver  the  possession 
thereof,  he  may  be  sued  at  law  if  the  sale  has  never  been  brought  to  the 
attention  of  the  bankrupt  court  nor  in  any  manner  acted  on  by  it.  (hss  v. 
Tregtnt,  14  B.  R.  60 ;  s.  c.  29  Mich.  390.) 

The  solicitor  of  the  assignee  can  not  purchase  at  a  sale  made  by  the 
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assignee,  for  he  is  not  the  personal  counsel  of  the  assignee,. but  of  the  assignee 
as  the  representative  of  the  creditors.  {Citiaens*  Bttrik  v.  Ober^  13  B.  R.  328  ; 
8.  c.  1  Wood,  80.) 

An  agreement  by  a  party  who  expects  to  become  a  purchaser  at  an 
assignee's  sale,  to  sell  the  property  to  the  assignee's  solicitor  for  a  fixed  price, 
without  reference  to  the  amount  that  may  be  bid  therefor,  does  not  render 
the  sale  void.     {Citizens*  Bank  v.  Ober,  13  B.  R.  328;  s.  c.  1  Wood,  80.) 

When  the  terms  are  cash  on  the  day  of  sale,  a  party  who  expects  to 
purchase  may  agree  with  another  party,  that  in  case  he  becomes  purchaser, 
he  will  sell  the  property  to  him  at  a  named  price  on  terms  of  credit,  especially 
when  he  has  no  notice  or  knowledge  that  the  party  proposing  to  buy,  is 
prepared  to  pay  cash,  and  is  ready  to  bid  and  able  to  make  his  bid  good. 
( Citizens'  Bank  v.  Ober,  13  B.  R.  828;  s.  c.  1  Wood,  80.) 

The  bankrupt  may  purchase  property  at  an  assignee's  sale.  {Arnold  v. 
Leonard,  20  Miss.  258.) 

The  distnct  court  has  the  power  to  set  aside  a  sale  made  by  an  assignee. 
When  a  portion  of  the  creditors  unite  in  a  purchase  for  the  joint  benefit  of 
themselves,  it  ought  to  appear  that  the  sale  has  been  so  conducted  that  no 
prejudice  has  come  to  other  creditors.  It  is  not  sufficient,  that  the  technical 
formal  requisites  to  a  regular  sale  have  been  complied  with,  when  there  has 
\yeen  an  improper  combination  between  the  assignee  and  the  purchaser,  which 
has  resulted  in  a  sacrifice  of  the  property.  A  creditor  whose  claim  is  in  dis- 
pute may  file  a  petition  to  set  aside  a  sale.  {In  re  Troy  Woolen  Co.  4  B.  R. 
629;  s.  c.  8  Blatch.  465.) 

A  sale  of  real  estate  at  public  auction  by  the  assignee  is  subject  to  the  ap- 
proval of  the  court,  which  has  a  discretion  to  refuse  to  confirm  it  for  mere 
inadequacy  of  price.  It  is  not  necessary  that  there  should  be  fraud  or  such 
gross  inadequacy  of  price  as  to  be  evidence  of  fraud.  {In  re  OTallon,  2 
Dillon,  548.) 

If  the  right  to  property  and  the  evidence  to  establish  it  are  concealed  from 
the  assignee  and  the  creditors,  so  that  the  assets  are  sold  for  a  nominal  amount 
to  the  bankrupt  himself,  then  the  purchase  is  fraudulent  and  may  be  set  aside. 
( Clark  V.  Clark,  17  How.  315  ;  Booth  v.  Clark,  17  How.  322.) 

The  court  will  not  direct  the  repayment  of  the  consideration  where  the 
sale  is  void,  unless  it  appears  that  the  purchaser  acted  in  good  faith  and 
under  the  belief  that  the  assignee  in  making  the  sale  was  exercising  the 
powers  of  his  office  in  a  right  and  fair  manner.  {In  re  Jacob  H.  Mott,  1  B. 
R.  9.) 

A  purchaser  is  not  bound  by  a  subsequent  decree  for  a  sale  of  the  premises 
unless  he  is  a  party  to  the  proceedings,  although  it  purports  to  set  aside  the 
previous  sale  to  him.     {Ilolbrook  v.  Brenner,  31  HI.  501.) 

The  purchaser  at  an  assignee's  sale  is  entitled  to  the  rents  from  the  day  of 
sale.     {HaU  v.  ScovU,  10  B.  R.  295.) 

A  purchaser  from  an  assignee  takes  no  higher  right  than  the  bankrupt 
himself  had.     {Andersons.  Miller,  15 Miss.  586;  Baker  v.  Vining,  30  Me.  121.) 

The  statute  does  not  enable  the  assignee  to  convey  a  legal  title  where,  by 
the  rules  of  law,  the  bankrupt  himself  could  not.  The  sale  gives  to  the  pur- 
chaser no  other  title  than  a  sale  by  the  l)ankrupt  himself  before  his  bank- 
ruptcy would  confer.  If  the  bankrupt  could  not  give  a  legal  title  by  his  sale, 
the  assignee  can  not.     {Camaek  v.  Bisquay,  18  Ala.  286.) 

Such  a  sale  does  not  divest  the  dower  of  the  wife  of  the  party  from  whom 
the  bankrupt  bought  the  land.     {Speake  v.  Kinard,  4  Rich.  [N.  S.]  54.) 

Where  the  bankrupt,  prior  to  the  commencement  of  the  proceedings  in 
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bankruptcy,  executed  a  deed  of  trust  to  secure  an  indebtedness  with  a  power 
to  sell,  the  purchaser  will  not  take  the  legal  title,  but  merely  the  surplus  that 
may  remain  after  the  debt  is  paid.     {Ly(uL  v.  MiUer^  6  McLean,  482.) 

If  a  privilege  without  registry  is  good  against  the  bankrupt,  it  is  also  good 
against  the  purchaser.     {McKieman  v.  FlOeher^  2  La.  An.  438.) 

The  purchaser  of  a  cho»e  in  action  from  the  assignee  takes  it  subject  to  all 
the  equities  existing  against  it  in  the  hands  of  the  bankrupt.  {Strong  t. 
Clawaon,  10  111.  346.) 

A  purchaser  of  a  note  at  an  assignee's  sale  takes  it  subject  to  a  prior  law- 
ful transfer  thereof  by  the  bankrupt.     (Conveise  v.  Sorley,  39  Tex.  515.) 

A  person  who  purchases  from  the  assignee  can  not  imi>each  a  prior  con- 
veyance lor  fraud  and  have  it  set  aside.  *  {lieatis  v.  Oamer^  12  Ala.  661.) 

A  purchaser  who  buys  all  the  interest  of  the  assignee  in  certain  p»roperty 
may  impeach  a  prior  conveyance  for  fraud.  {Dvoinel  v.  PerUy^  33  Me.  19? ; 
Badger  v.  Story,  16  N.  H.  168.) 

A  sale  of  all  the  bankrupt's  rights  of  property  gives  the  purchaser  all  the 
rights  of  action  which  the  assignee  could  exercise  in  respect  of  such  property, 
and  he  may  impeach  a  prior  fraudulent  conveyance.  {Williams  \.  Vermeufe, 
4  Sandf.  Ch.  388.) 

A  purchaser  of  the  mere  right  which  the  bankrupt  had  in  the  premises  at 
the  commencement  of  the  proceedings  in  bankruptcy,  as  distinguished  from 
the  right  of  the  assignee,  does  not  represent  creditors.  {Baker  v.  Viningj  30 
Me.  121.) 

If  the  property  is  sold  subject  to  incumbrances  the  purchaser  takes  it  sub- 
ject only  to  legal  and  valid  incumbrances,  and  may  impeach  an  incumbrance 
for  fraud.     {Murray  v.  Juries,  50  Geo.  109.) 

A  sale  of  a  lease,  good  will,  and  fixtures  will  only  pass  such  fixtures  as  are 
affixed  in  some  way  to  the  building,  and  their  accessories.  If  any  of  these 
are  subsequently  sold,  the  first  purchaser  may  claim  the  proceeds.  {In  re 
Hitchings,  4  B.  R.  384.) 

He  who  purchases  property  at  the  sale  of  an  assignee  acquires  the  posses- 
sion legally,  and  the  owner,  if  there  is  a  better  title,  can  not  recover  the  prop- 
erty by  a  possessory  warrant.  He  must  bring  trover,  or  other  proper  action, 
to  try  the  title.     {Bryan  v.  Whitsett,  39  Geo.  715.) 

The  statutory  right  to  redeem  property  sold  under  a  deed  of  trust  passes 
to  the  assignee,  and  may  be  sold  by  him.  But  the  purchaser  at  the  sale  under 
the  deed  of  trust  is  not  deprived  of  any  of  his  rights,  and  may  demand  a  re- 
payment of  the  advance,  as  well  as  the  original  bid,  as  a  condition  precedent 
to  the  right  of  redemption.     {Toanibs  v.  Palmer,  4  Heisk.  331.) 

If  a  purchaser  who  claims  under  a  sale  by  the  assignee  fails  to  establish 
the  regularity  of  the  proceedings  in  bankruptcy,  he  may  rely  upon  a  subse- 
quent mortgage  made  by  the  bankrupt.    {Den  v.  Wright,  Pet.  C.  C.  64.) 

The  sale  and  a  compliance  with  its  terms  vest  an  equitable  title  in  the 
purchaser,  but  the  conveyance  alone  passes  the  legal  title.  Consequently  the 
purchaser  can  not  sustain  an  action  of  ejectment  by  proof  of  a  deed  made  after 
the  institution  of  the  suit,  although  the  sale  was  made  before  that  time,  (/cy 
V.  BerdeU,  25  III.  537.) 

If  the  purchaser  buys  only  the  mortgage  note,  without  taking  an  assign- 
ment of  the  mortgage,  he  can  not  maintain  an  action  at  law  to  recover  the 
land.     {Warren  v.  Ilomesteady  33  Me.  256.) 

A  debtor  to  the  estate  can  not,  in  an  action  by  a  purchaser  of  the  claim, 
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set  off  a  debt  obtained  by  him  after  the  coaimenceinent  of  the  proceedings  in 
bankruptcy.     {Judson  v.  Lathrop,  6  La.  An.  587.) 

A  debtor  to  a  bankrupt  firm  can  not,  in  an  action  by  a  purchaser,  set  off  a 
debt  due  to  him  by  one  of  the  bankrupts.     (Judson  v.  Lathrap,  6  La.  An.  587.) 

A  claim  against  the  bankrupt  before  his  bankruptcy  can  not  be  set  off 
against  an  indebtedness  for  goods  purchased  from  the  assignee.     (Moran  v. 
Bogert,  14  B.  R.  393;  a.  c.  16  Abb.  Pr.  [N.  S.]  303;  s.  c.  10  N.  Y.  Supr.  603.  > 

A  claim  against  the  bankrupt's  estate  for  a  benefit  conferred  upon  it,  may 
be  set  off  against  a  liabilitv  for  goods  purchased  from  the  assignee.  {Moran 
V.  Bogert,  14  B.  R.  393;  s."  c.  16  Abb.  Pr.  [N.  S.]  303;  s.  c.  10  N.  Y.  Supr. 
603.) 

The  defendant  in  an  action  brought  by  the  purchaser  to  recover  the  prop- 
erty, can  not  impeach  the  proceedings  in  bankruptcy  for  defects  or  irregulari- 
ties.    {Stevens  v.  Hauser,  39  N.  Y.  302 ;  s.  c.  1  Robt.  50.) 

The  sale  of  the  property  by  the  assignee  for  a  nominal  consideration,  is  an 
objection  that  can  not  be  raised  in  an  action  by  the  purchaser  to  recover  the 
property.     {Stevens  v.  Hauser^  39  N.  Y.  802;  s  c.  1  Robt.  50.) 

A  purchaser  is  not  liable  for  an  injury  caused  by  the  negligence  of  the  as- 
signee in  the  management  of  the  property,  after  the  sale  and  before  the  rati- 
fication of  the  sale  and  conveyance  of  the  property.  {Me/z  v.  Buffalo^  Carry 
<&  P.  R,  R,  Co.  12  B.  R.  559;  s.  c.  58  N.  Y.  61.) 

A  recital  in  a  deed  by  an  assignee  that  a  person  was  declared  bankrupt, 
that  the  grantor  was  appointed  his  assignee,  and  that  he  was  directed  to  sell 
the  property,  is  not  evidence  of  the  facts  recited  against  a  person  claiming 
the  property  otherwise  than  through  or  under  the  grantor.  ( Warren  v.  Syme,. 
7  W.  Va.  474.) 

The  appointment  of  the  assignee  may  be  established  by  proof  that  he  acted 
as  assignee,  without  producing  the  record  of  his  appointment,  in  a  controversy 
l)etween  the  purchaser  and  third  parties.     (Arnold  v.  Leonard^  20  Miss.  258.) 

Where  the  plaintiff,  in  an  action  of  ejectment,  claims  title  under  an  as- 
signee, he  may  prove  the  proceedings  in  bankruptcy  by  parol  evidence  if  the 
records  are  destroyed,     (Thomas  v.  Cruttenden,  4  Cranch  C.  C.  71.) 

Sec.  5062  a  (22  June,  1874,  §  1).— That  the  court  may,  in  it& 
discretion,  on  eufficient  cause  shown,  and  upon  notice  and  hearing, 
direct  the  receiver  or  assignee  to  take  possession  of  the  property, 
and  carry  on  the  business  of  the  debtor,  or  any  part  thereof,  under 
the  direction  of  the  court,  when  in  its  judgment,  the  interest  of 
the  estate  as  well  as  of  the  creditors  will  be  promoted  thereby,  but 
not  for  a  period  exceeding  nine  months  from  the  time  the  debtor 
shall  have  been  declared  a  bankrupt.  Provided^  that  such  order 
shall  not  be  made  until  the  court  shall  be  satisfied  that  it  is 
approved  by  a  majority  in  value  of  the  creditors. 

The  court  may  authorize  the  assignee  to  spend  money  to  put  property  into 
a  salable  condition.  The  assignee  should  endeavor  to  settle  and  liquidate  the 
estate  as  rapidly  as  possible,  and  to  the  best  advantage.  It  is  no  part  of  his 
ordinary  right  or  duty  to  carry  on  a  trade.  But  if,  in  a  reasonable  time  and 
at  a  reasonable  expense,  he  can  make  property  salable  which  is  not  so  in  the 
condition  in  which  he  finds  it,  he  may  do  so.  He  will  not  be  allowed  to  do 
so,  however,  unless  it  is  clearly  shown  that  he  can  make  such  a  bargain  for 
the  necessary  work  as  will  almost  to  a  moral  certainty  insure  the  creditors 
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against  loss  and  insure  them  a  large  gain  within  a  reasonable  time.     (F9$ter 
V.  Ames^  2  B.  R.  455;  s.  c.  Lowell,  813.) 

If  a  receiver  institutes  a  suit  to  recover  the  value  of  property  sold  by  the 
bankrupt  in  fraud  of  the  bankrupt  law  prior  to  the  comm  en  cement  of  pro- 
ceedings in  bankruptcy,  the  assignee  will  not  be  admitted  to  prost'cute  the 
suit.     {Lansing  v.  Man  ton,  14  B.  R.  137.) 

A  receiver  can  not  maintain  an  action  to  recover  the  value  of  property  sold 
by  the  l)ankrupt  in  fraud  of  the  bankrupt  law  prior  to  the  commencement  of 
proceedings  in  bankruptcy.     {Lansing  v.  Manton,  14  B.  R.  127.) 

Sec.  5062  b  (22  June,  1874,  §  4).— That,  unless  otberwide  or- 
dered by  the  court,  the  assignee  shall  sell  the  property  of  the 
bankrupt,  whether  real  or  personal,  at  public  auction,  in  such  parts 
or  parcels,  and  at  such  times  and  places,  as  shall  be  best  calcnlated 
to  produce  the  greatest  amount  with  the  least  expense.  All  noticee 
of  public  sales  under  this  act  by  any  assignee  or  officer  of  the 
court  shall  be  published  once  a  week  for  three  consecutive  weeks 
in  the  newspaper  or  newspapers  to  be  designated  by  the  judge, 
w^hich,  in  his  opinion,  shall  be  best  calculated  to  give  general  no- 
tice of  the  sale.     And  the  court,  on  the  application  of  any  party 
in  interest,  shall  have  complete  supervisory  power  over  such  sales, 
including  the  power  to  set  aside  the  same  and  to  order  a  resale, 
so  that  the  property  sold  shall  realize  the  largest  sum.     And. the 
<;ourt  may,  in  its  discretion,  order  any  real  estate  of  the  bankrupt, 
or  any  part  thereof,  to  be  sold  for  one-fourth  cash  at  the  time  of 
sale,  and  the  residue  within  eighteen  months,  in  such  installments 
as  tlie  court  may  direct,  bearing  interest  at  the  rate  of  seven  per 
centum  per  annum,  and  secured  by  proper  mortgage  or  lien  upon 
the  property  so  sold.     And  it  shall  be  the  duty  of  every  assignee 
to  keep  a  regular  account  of  all  moneys  received  or  expended  by 
him  as  such  assignee,  to  which  account  every  creditor  shall,  at 
reasonable  times  have  free  access.     If  any  assignee  shall  fail  or 
neglect  to  well  and  faithfully  discharge  his  duties  in  the  sale  or 
disposition  of  property  as  above  contemplated,  it  shall  be  the  duty 
of  the  court  to  remove  such  assignee,  and  he  shall  forfeit  all  fees 
and  emoluments  to  which  he  might  be  entitled  in  connection  with 
such  sale.     And  if  any  assignee  shall  in  any  manner,  in  violation 
of  his  duty  aforesaid,  unfairly  or  wrongfully  sell,  or  dispose  of,  or 
in  any  manner  fraudulently  or  corruptly  combine,  conspire,  or 
agree  with  any  person  or  persons,  w* ith  intent  to  unfairly  or  wrong- 
fully sell  or  dispose  of  the  property  committed  to  his  charge,  he 
shall,  upon  proof  thereof,  be  removed,  and  forfeit  all  fees  or  other 
compensation  for  any  and  all  services  in  connection  with  such 
bankrupt's  estate,  and  upon  conviction  thereof  before  any  court  of 
competent  jurisdiction,  shall  be  liable  to  a  fine  of  not  more  than 
ten  thousand  dollars,  or  imprisonment  in  the  penitentiary  for  a 
term  of  not  exceeding  two  years,  or  both  fine  and  imprisonment, 
at  the  discretion  of  thq  court.     And  any  person  so  combining, 
conspiring,  or  agreeing  with  such  assignee  for  the  purpose  afore- 
said, siiallupon  conviction,  be  liable  to  a  like  punisliment.     That 
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the  assignee  shall  report,  under  oath,  to  the  court,  at  least  as  often 
as  once  in  three  months,  the  condition  of  the  estate  in  his  charge, 
and  the  state  of  his  accounts  in  detail,  and  at  all  other  times  when 
the  court,  on  motion  or  otherwise,  shall  so  order.  And  on  any 
settlement  of  the  accounts  of  any  assignee,  he  shall  be  required  to 
account  for  all  interest,  benefit,  or  advantage  received,  or  in  any 
manner  agreed  to  be  received,  directly  or  indirectly,  from  the  use,, 
disposal,  or  proceeds  of  the  bankrupt's  estate.  And  he  shall  be 
reqnired,  upon  such  settlement,  to  make  and  file  in  court  an  afli- 
davit  declaring,  according  to  the  trutli,  whether  he  has  or  has  not, 
as  the  case  may  be,  received,  or  is  or  is  not,  as  the  case  may  be,  to- 
receive,  directly  or  indirectly,  any  interest,  benefit,  or  advantage 
from  the  use  or  deposit  of  such  funds;  and  such  assignee  may  be 
examined  orally  upon  the  same  subject,  and  if  he  shall  willfully 
swear  falsely,  either  in  such  affidavit  or  examination,  or  to  his  re- 
port provided  for  in  this  section,  he  shall  be  deemed  to  be  guilty 
of  perjury,  and  on  conviction  thereof,  be  punished  by  imprison- 
ment in  the  penitentiary  not  less  than  one  and  not  more  than 
five  years. 

The  assignee's  nght  to  convey  depends  entirely  upon  the  statute  which 
gives  him  the  power,  and  he  is  bound  to  convey  in  the  manner  prescribed  by 
the  statute,  or  else  his  conveyance  is  a  nullity.  {Steveiis  v.  Palmer^  10  Bosw. 
60;  Harrington  v.  Fish,  10  Mich.  445;  Graj/  v.  Heslep,  33  Mo.  238;  Warren 
V.  Homestead,  33  Me.  2o6;  Duoinel  v.  Perley,  33  Me.  197;  Od)orn  v.  Baxter y  58- 
Mass.  406;  Joy  v.  Berdell,  25  III.  537;  HoWrooh  v.  Brenner,  31  III.  501;  vide 
Crowley  v.  Hyde,  116  Mass.  589.) 

Sec.  5063. — Whenever  it  appears  to  the  satisfaction  of  tlie 
court  that  the  title  to  any  portion  of  an  estate,  real  or  i)ersonal, 
which  has  come  into  possession  of  the  assignee,  or  which  is 
claimed  by  him,  is  in  dispute,  the  court  may,  upon  the  petition  of 
the  assignee,  and  after  sucli  notice  to  the  claimant,  his  agent,  or 
attomev,  as  the  court  shall  deem  reasonable,  order  it  to  be  sold, 
under  the  direction  of  the  assignee,  who  shall  hold  the  funds  re- 
ceived in  place  of  the  estate  disposed  of;  and  the  proceeds  of  the 
sale  shall  be  considered  the  measure  of  the  value  of  the  property 
in  any  suit  or  controversy  between  the  parties  in  any  court.  But 
this  provision  shall  not  prevent  the  recovery  of  the  property  from 
the  })OS8ession  of  the  assignee  by  any  proper  action  commenced  at 
any  time  before  the  court  orders  the  sale. 

This  section  intnuts  the  court  with  a  discretion  which  can  only  be  exer- 
cised by  the  court  itself,  and  can  not  be  delegated  to  any  officer  of  the  court. 
{In  re  Wm.  Major,  14  B.  R.  71 ;  in  re  Graves,  1  B.  R.  237 ;  s.  c.  2  Ben.  100.) 

An  order  of  a  register  authorizing  a  private  sale  without  notice  is  null  and 
void.     {In  re  Wm.  Major,  14  B.  R.  71.) 

No  confirmation  by  the  court  can  give  validity  to  an  order  of  a  register 
authorizing  a  private  sale  without  notice.     {In  re  Wm.  Major,  14  B.  R.  71.) 

An  approval  by  the  court  of  a  sale  can  not  be  regarded  as  a  confirmation ^ 
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where  it  is  private  and  does  not  become  a  part  of  the  record  until  some  time 
afterwards.     {In  re  Wm.  Major,  14  B.  R.  71.) 

A  purchaser  at  a  judicial  sale  made  under  a  void  decree,  is  bound  by  the 
rule  caveat  emptor  to  look  to  the  jurisdiction  of  the  court,  and  the  lepility 
of  the  decree  and  proceedings  from  which  it  arose.  (In  re  Wm.  Major,  14 
B.  R.  71.) 

A  sale  can  only  be  made  after  such  notice  to  those  claiming  adversely  as 
the  court  in  its  discretion  may  deem  proper.  {In  re  Wm.  Major,  14  B.  R 
71.) 

The  sale  must  be  public  after  public  notice.  {In  re  Wm.  Major,  14  B.  R. 
71.) 

Before  the  appointment  of  an  assignee,  the  bankrupt  is  the  custodian  of  the 
estate,  and  must  act  in  the  interest  of  the  creditors.  He  stands  in  a  fiduciary 
relation  to  the  estate,  and  can  not  be  a  purchaser.  {March  v.  Beaton  et  al.  2 
B.  R.  180 ;  8.  c.  Lowell,  278.) 

Qvcsre.  Does  this  clause  apply  to  mortgaged  property  ?  Its  language  is 
better  adapted  to  claims  made  by  title  paramount.  {Foster  v.  Ames  et  aJ.  2 
B.  R.  455 ;  s.  c.  Lowell,  313.) 

The  provision  that  the  court  may  order  a  sale  of  property  not  in  the  pos- 
session of  the  assignee  implies  very  clearly  that  the  court  may  exercise  such 
control  as  it  deems  proper,  in  regard  to  property  which  is  in  controversy,  and 
which  is  not  in  the  possession  of  the  assignee.  Of  course  it  must  be  reduced 
to  possession.  Where  a  sale  has  been  made,  and  the  proceeds  realized  by 
that  sale  are  in  controversy,  the  court  may  order  the  proceeds  to  be  de- 
livered to  the  assignee,  and  held  subject  to  the  rights  of  the  party  who  may 
prove  himself  entitled  to  it.  {Bill  v.  Bechrith^  2  B.  R.  241 ;  Foster  v.  Am^ 
et  al.  2  B.  R.  455 ;  s.  c.  Lowell,  313;  in  re  Hunt,  2  B.  R.  539;  s.  c.  1  C.  L.  N. 
169.) 

Taken  literally,  the  phrase  "or  which  is  claimed  by  him"  appears  lo 
aflford  some  support  to  the  theory  that  the  power  of  sale  extends  to  any  por- 
tion of  an  estate,  the  title  to  which  is  in  dispute,  where  the  same  i«  claimed 
by  the  assignee  ;  but  it  is  impossible  to  adopt  that  view^,  as  it  would  authorize 
the  district  judge,  in  the  settlement  of  the  estate  of  a  bankrupt,  however 
small,  to  order  the  sale  of  tlie  estate,  if  claimed  by  the  assignee,  of  every  in- 
habitant of  his  judicial  district,  und  to  direct  the  assignee  to  hold  the  finds 
received  from  the  sales  in  the  place  of  the  estate  sold,  and  to  compel  the 
owners  in  possession  of  the  same  to  appear  in  court  and  vindicate  their  titles, 
and  to  accept,  if  successful,  the  proceeds  of  the  sales  as  the  value  of  their 
property.     Such  a  construction  would    annul    the  Constitution,  for  a  man 
might  under  it  be  deprived  of  his  property  without  due  process  of  law,  and 
could  not  claim  a  trial  by  jury  unless  he  commenced  his  action  before  the 
court  ordered  a  sale.   The  phrase  can  not,  however,  be  rejected  as  surplusage. 
It  was  incorporated  into  the  act  for  the  purpose  of  giving  an  enlarged  power 
of  sale,  and  authorizes  a  sale  though  the  estate  may  not  have  come  to  the 
possession  of  the  assignee,  if  it  is  claimed  by  him,  and  the  title  is  in  dispute, 
as  where  personal  estate  is  found  in  the  hands  of  a  mere  depositary,  carrier, 
or  bailee  for  safe  keeping  or  transportation,  without  claim  of  title  or  interest 
in  the  goods;  or,  what  more  frequently  occurs,  where  personal  property  is 
subsequently  discovered  in  the  possession  of  the  bankrupt  which  was  not 
transferred  to  the  assignee,  and  other  cases  of  like  character.    Other  exam- 
ples might  be  put,  but  these  are  suflScient  to  show  that  the  power  of  sale 
even  as  enlarged  by  incorporating  the  phrase  into  the  provision,  does  not 
extend  to  a  case  where  the  estate  in  question  is  in  the  actual  possession  of  a 
third  person,  holding  the  same  as  owner,  and  claiming  absolute  title  to  and 
dominion  over  the  same,  whether  the  title  and  possession  were  derived  from 
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the  debtor,  or  any  other  former  owner.     (Knight  v.  CTierey^  5  B.  R.  305 ;  s.  c. 
2  L.  T.  B.  205.) 

The  notice  required  by  this  section  to  be  given  to  a  claimant  is  not  in 
terms  at  least  limited  to  claimants  residing  in  the  district.  (Markson  v. 
Eeaney,  4  B.  R.  510;  s.  c.  1  Dillon,  497.) 

Under  this  provision,  the  property  may  be  recovered  from  the  possession 
of  the  assignee  by  an  action  brought  in  a  State  court.,  before  the  commence- 
ment of  pn^eedings  in  bankruptcy,  and  to  which  the  assignee  is  made  a  party, 
or  after  the  commencement  of  proceedings  in  bankruptcy,  by  an  action 
brought  in  the  bankrupt  court,  or  in  the  circuit  court.  But  an  action  of  re- 
plevin, brought  in  a  State  court,  to  recover  specific  property  after  such  prop- 
erty has  been  taken  into  custody  by  the  bankrupt  court,  is  not,  within  this 
section,  a  "  proper  action."  {In  re  Vogel,  2  B.  R.  427;  s.  c.  3  B.  R.  198;  8.  c. 
7  Blatch.  18 ;  s.  c.  2  L.  T.  B.  154 ;  in  re  Noakes,  1  B.  R.  592.) 

If  the  assignee  is  satisfied  that  property  taken  by  him  did  not  belong  to 
the  bankrupt,  he  should  return  it  without  delay  to  the  owner.     {In  re  Noakes, 

1  B.  R.  592.) 

I 

The  statute  does  not  exempt  an  assignee  from  an  action  in  a  St/ite  court, 
for  a  tortious  taking  of  property  not  in  possession  of  the  bankrupt  and  be- 
longing to  a  stranger.  {Lei^hton  v.  Harwoody  12  B.  R.  360;  s.  c.  Ill  Mass. 
67.) 

In  an  action  against  the  marshal  for  an  illegal  seizure  of  property,  the 
measure  of  damages  is  the  true  value  of  the  property,  not  the  amount  for 
which  it  was  sold.  {Doll  v.  Harlow,  11  B.  R.  350;  s.  c.  5  N.  Y.  Sapr.  699; 
8.  c.  9  N.  Y.  Supr.  [Hun],  659.) 

Sec.  5064. — ^The  assignee  may  sell  and  assign  under  the  direc- 
tion of  the  court,  and  in  such  manner  as  the  court  shall  order,  any 
outstanding  claims  or  other  property,  in  his  hands,  due  or  be- 
longing to  the  ei^tate,  which  can  not  be  collected  and  received  by 
liim  without  unreasonable  or  inconvenient  delay  or  expense. 

Sec.  5065. — When  it  appears  to  the  satisfaction  of  the  court 
that  the  estate  of  the  debtor,  or  any  part  thereof,  is  of  a  perish- 
able nature,  or  liable  to  deteriorate  in  value,  the  court  may  order 
the  same  to  be  sold,  in  such  manner  as  may  be  deemed  most  ex- 
pedient, under  the  direction  of  the  messenger  or  assignee,  as  tlie 
case  may  be,  who  shall  hold  the  funds  received  in  place  of  the 
estate  disposed  of. 

The  parties  must  apply  to  the  court,  and  not  to  the  register.  (In  re  Graves, 
1  B.  R.  237 ;  s.  c.  2  Ben.  100.) 

The  court  can  not  order  the  sale  of  the  property  in  an  involuntary  case 
until  it  comes  into  the  hands  of  the  marshal.  {In  re  Metzler  et  al,  1  B.  R.  38; 
s.  c.  1  Ben.  356.) 

It  is  the  duty  of  the  court,  from  the  moment  that  the  property  is  sub- 
mitted to  its  custody,  to  take  due  order  for  its  preservation,  and  to  turn  it  to 
the  best  account  for  the  creditors.  The  district  court  may,  therefore,  even 
before  the  appointment  of  an  assignee,  order  the  sale  of  the  whole  or  any  part 
of  the  property,  if  it  will  be  beneficial  to  the  creditors,  and  is  assented  to  by 
the  bankrupt.    {In  re  James  Vila,  5  Law  Rep.  17.) 

The  filing  of  a  petition  for  a  stay  of  the  sale  of  certain  property  as  perish- 
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able  does  not  make  the  petitioner  a  party  to  the  proceedings.    (Marsh  t.  Arm- 
strong, 11  B.  R.  125;  B.  0.  20  Minn.  81.) 

If  a  gale  is  made  before  the  appointment  of  an  assignee,  it  shonld  not  be 
made  by  the  bankrupt.     {In  re  James  Vila,  5  Law  Rep.  17.) 

The  bankrupt  can  not  sell  atiy  of  his  property  without  authority  from  the 
court.     (In  re  Richard  Prior,  4  Biss.  202.) 

If  a  sale  is  made  before  the  appointment  of  an  assignee,  it  is  necessary 
that  the  creditors  should  have  due  notice  of  the  application  before  the  sale 
takes  place,  so  that  they  may  appear  in  the  district  court  and  show  cause 
against  any  sale,  or  for  a  postponement  thereof.  The  best  mode  of  giving 
notice  to  the  creditors  is  by  advertisement  in  some  public  newspaper  a  suffi- 
cient time  before  the  sale  to  enable  them  to  act  if  they  see  fit.  (In  re  James 
Vila,  5  Law  Rep.  17.) 

Seo.  5066. — The  assignee  shall  have  anthoritj,  under  the  order 
and  direction  of  the  court,  to  redeem  or  discharge  any  mortgage 
or  conditional  contract,  or  pledge  or  deposit,  or  lien  upon  any 
property,  real  or  personal,  whenever  payable,  and  to  tender  due 
performance  of  the.  condition  thereof,  or  to  sell  the  same  subject  to 
such  mortgage,  lien,  or  other  incnmbrance. 

Qvmre.  Can  the  assignee  redeem  before  the  debt  is  payable  ?  {Fatter  v. 
AmcBet  al  3  B.  R.  455;  s.  c.  Lowell,  313.) 

Sec.  5067. — All  debts  due  and  payable  from  the  bankrupt  at 
the  time  of  the  commencement  of  proceedings  in  bankruptcy, 
and  all  debts  then  existing  but  not  payable  until  a  future  day,  a 
rebate  of  interest  being  made  when  no  interest  is  payable  by  the 
terms  of  tlie  contract,  may  be  proved  against  the  estate  of  the 
bankrupt.  All  demands  against  the  bankrupt  for  or  on  accouDt 
of  any  goods  or  chattels  wrongfully  taken,  converted,  or  withheld 
by  him  may  be  proved  and  allowed  as  debts  to  the  amount  of 
the  value  of  the  property  so  taken  or  withheld,  with  interest. 
"When  the  bankrupt  is  liable  for  unliquidated  damages  arising 
out  of  any  contract  or  promise,  or  on  account  of  any  goods  or 
chattels  wrongfully  taken,  converted,  or  withheld,  the  court  may 
cause  such  damages  to  be  assessed  in  such  mode  as  it  may  deem 
best,  and  the  sum  so  assessed  may  be  proved  against  the  estate. 

What  Claims  are  Talld. 

When  a  creditor  seeks  to  prove  a  debt  against  the  estate  of  a  bankrapt, 
he  stands  in  the  position  of  a  plaintiff  in  a  suit  at  law  seeking  to  enforce 
such  claim.  (In  re  Prescott,  9  B.  R.  335 ;  s.  c.  5  Biss.  523 ;  in  re  Robert 
Pittock,  8  B.  R.  78 ;  s.  c.  2  Saw.  416.) 

The  assignee  may  set  up  any  defense  to  a  claim  which  the  debtor  himself 
could  set  up.     (In  re  Prescott,  9  B.  R.  885 ;  s.  c.  5  Biss.  523.) 

Any  debt  which  may  be  proved  by  complying  with  the  provisions  of  the 
bankrupt  act  is  a  provable  debt.  It  is  true  that  a  secured  creditor  can  be  ad- 
mitted as  a  creditor  only  for  the  balance  of  his  debt,  after  deducting  the  vaiae 
of  the  property  upon  which  he  has  a  lien,  unless  he  releases  or  conveys  bis 
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security  to  the  assignee,  in  which  case  he  may  be  admitted  as  a  creditor  for 
his  whole  debt;  yet  his  debt  is,  neyertheless,  provable  within  the  meaning  of 
the  actf  before  such  balance  is  ascertained  or  such  release  or  conveyance  is 
made.  It  does  not  follow  that,  because  he  can  not  be  admitted  as  a  creditor, 
he  therefore  can  not  prove  his  debt.  On  the  contrary,  the  proving  of  his  debt 
is  a  necessary  preliminary  step  to  his  eventuaAy  being  admitted  as  a  creditor. 
(In  re  Bloss,  4  B.  R.  147 ;  s.  c.  2  L.  T.  B.  126 ;  Jiankin  d  Pullan  et  al.  v. 
Florida,  Atlantic  &  O,  C.  B.  R,  Go.  1  B.  R.  647;  s.  c.  1  L.  T.  B.  85;  eorUra, 
Sigahy  v.  Willis,  3  B.  R.  207 ;  s.  c.  3  Ben.  371 ;  s.  c.  1  L.  T.  B.  71.) 

The  time  of  the  adjudication  of  bankruptcy  is  the  time  of  filing  the  peti- 
tion. (In  re  Patterson,  1  B.  R.  125 ;  s.  c.  1  Ben.  508 ;  contra,  in  re  Hennocks- 
burgh  &  Block,  7  B.  R.  37 ;  s.  c.  6  Ben.  150.) 

The  time  of  the  adjudication  in  bankruptcy  is  taken  by  the  statute  as  the 
decisive  time.  The  debt  must  exist  at  the  time,  or  it  can  not  be  proved.  If 
it  exists  then,  but  is  not  payable  till  afterward,  and  is  not  a  debt  running 
with  interest,  there  must  be  a  rebate  from  its  amount  of  the  interest  on  that 
amount  from  the  time  of  the  adjudication  of  bankruptcy  to  the  time  when  it 
would  be  payable.  If  it  exists,  but  is  payable  before  that  time,  and  bears  in- 
terest, the  statute  intends  that  the  debt  shall  be  proved  for  the  amount  of  the 
principal,  and  of  the  interest  thereon  to  the  time  of  the  adjudication  of  bank- 
ruptcy. {In  re  Orne,  1  B.  R.  57 ;  s.  c.  1  Ben.  301 ;  in  re  Crawford*  3  B.  R. 
698;  s.  c.  3  L.  T.  B.  169;  s.  c.  5  B.  R.  301 ;  in  re  Port  Huron  Dry  Dock  Co. 
14B.  R.  253.) 

The  accrued  interest  constitutes  part  of  a  debt  provable  against  the  bank- 
rupt's estate.     {Sloan  v.  Lewis,  12  B.  R.  173;  s.  c.  22  Wall.  150.) 

If  the  contract  is  silent  as  to  interest  after  maturity,  the  creditor  is  en- 
titled to  interest  after  that  time  by  operation  of  law,  and  not  by  any  provis- 
ion of  the  contract.  Interest  can  not  be  allowed  on  interest  in  such  cases. 
{In  re  Geo.  A.  Bartenbach,  11  B.  R.  61 ;  8.  c.  2  A.  L.  T.  [N.  S.]  33.) 

No  interest  can  be  allowed  on  the  bills  of  a  bankrupt  bank  until  payment 
has  been  demanded  thereon  and  refused.  {In  re  Bank  of  North  Carolina,  10 
B.  R  289.) 

The  proof  of  a  bank  bill  against  a  bankrupt  bank  is  equivalent  to  a  de- 
mand of  payment,  and  if  the  estate  is  sufficient  to  pay  the  face  value  of  the 
claims  as  proved,  interest  may  be  allowed  from  the  time  of  filing  the  proof. 
{In  re  Bank  of  North  Carolina,  10  B.  R.  289.) 

Claims  will  draw  interest  from  the  time  of  the  adjudication  up  to  the  pay- 
ment at  the  agreed  rate,  when  that  is  agreed  upon,  and  when  not  at  the  legal 
rate.     {In  re  Strachan,  3  Biss.  181.) 

Interest  on  provable  debts  can  not  be  computed  as  against  the  general  as- 
sets beyond  the  date  of  the  adjudication.  The  estate  is  a  dead  fund,  and  in 
such  a  shipwreck,  if  there  is  a  salvage  of  a  part  to  each  person  in  the  general 
loss,  it  is  as  much  as  can  be  expected.  It  is  immaterial  to  the  creditor  at  what 
time  interest  stops  on  his  debt,  provided  interest  on  all  the  debts  stops  simul- 
taneously with  his  own,  for  his  proportionate  share  of  the  assets  will  be  the 
same,  whatever  period  be  fixed  for  the  stoppage  on  all  the  debts.  {In  re 
Haake,  7  B.  R.  61 ;  s.  c.  2  Saw.  231 ;  in  re  Oliver  Bugbee,  9  B.  R.  258.) 

If  the  value  of  a  security  held  by  a  creditor  is  greater  than  the  amount  of 
the  debt,  interest  may  be  computed  up  to  the  day  of  payment  and  allowed 
thereon.  {In  re  Haake,  7  B.  R.  61 ;  s.  c.  2  Saw.  231 ;  in  re  Frank  F.  New- 
land,  9  B.  R.  62;  s  c.  7  Ben.  63.) 

If  judgment  is  recovered  before  the  commencement  of  proceedings  in 
bankruptcy,  the  costs  are  a  part  of  the  debt,  and  may  be  proved.    Interest 
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on  the  judgment  is  also  provable.     (Ex  parte  O'Neil,  1  B.  R.  677 ;  s.  c.  Lowell» 
162.) 

A  judgment  for  costs  is  a  provable  debt.  (Qraham  v.  Pienun^  6  Hill, 
247.) 

A  Judgment  for  costs  incurred  after  bankruptcv  is  not  a  provable  debt 
{Sanford  v.  Sanford,  12  B.  R.  565 ;  s.  c.  68  N.  Y.  67.) 

If  a  draft  falls  due  after  the  commencement  of  proceedings  in  bankruptcy, 
or  is  payable  at  the  domicile  of  the  debtor,  damages  for  the  non-pavmeDt 
thereof  can  not  be  allowed.     (In  re  Oliver  Bugbee,  9  B.  R.  258.) 

Drafts  drawn  and  accepted  after  the  commencement  of  proceedings  in 
bankru|»tcy  are  not  provable,  although  the  acceptor  paid  the  money  to  ex- 
tinguish claims  that  existed  prior  to  that  time.  He  is  not  entitled  to  be  sub- 
rogated to  the  rights  of  the  creditors  to  whom  the  drafts  were  given,  unless 
he  has  taken  an  assignment  of  their  claims.     (In  re  Strachan,  3  Biss.  181.) 

A  claim  against  the  bankrupt  for  liability  on  stock  held  by  him,  can  oot 
be  proved  until  an  assessment  is  made  by  competent  authority.  (GUmon  t. 
Lewis,  11  B.  R.  247;  8.  c.  9  Pac.  L.  R.  75;  s,  c.  32  Leg.  Int.  22./ 

The  liability  of  a  stockholder  for  the  debt  of  a  corporation  is  not  a  prov- 
able debt.     (James  v.  Atlantic  Delaine  Co.  11  B.  R.  390.) 


Contracts* 

The  only  legal  eflect  of  an  indorsement  of  a  Confederate  bond  was  to 
transfer  the  title,  and  not  to  render  the  party  liable  as  indorser  or  guarantor. 
(Holleman  v.  Dewey,  7  B.  R.  269.) 

If  a  policy  of  insurance  contains  a  clause  authorizing  the  assured  to  sur- 
render the  policy  at  any  time,  or  the  company  to  cancel  the  same  on  five  days* 
notice,  nnd  provides  for  a  return  of  a  part  of  the  premium  in  either  event,  the 
holder  may  cancel  and  surrender  the  policy  after  the  company  becomes  insolT- 
ent,  and  before  it  becomes  bankrupt,  and  the  return  premium  wlil  be  a  provable 
debt.     (In  re  Independent  Ins.  Co.  7  A.  L.  Rev.  362.) 

The  right  to  maintain  an  action  for  money  had  and  received,  does  not  al- 
ways depend  on  privity  of  contract,  or  upon  contract  at  all.  It  is  enough  to 
prove  that  the  defendant  has  money  of  the  plaintiflf  which  in  equity  and  good 
conscience,  he  ought  not  to  retain.  Where  the  defendant  is  bound  by  a  valid 
contract  to  pa^  the  money  to  some  one  else,  the  plaintiff  can  not  prevail.  Tne 
law  does  not  imply  a  contract  to  pay  A.  when  the  debtor  is  already  bound  by 
a  valid  contract  to  pay  B.  In  cases  not  founded  on  a  direct  contract,  the  in- 
quiry is  not  concerning  priority  of  contract,  but  concerning  identity  of  prop- 
erty. If  a  party  fraudulenty  overdraws  his  bank  account,  the  bank  has  a 
claim  upon  those  who  received  the  checks  without  giving  value  therefor. 
Their  obligation  to  pay  the  drawer  must  yield  as  soon  as  the  fraud  is  shown. 
The  bank  has  a  claim  for  the  bank  bills  which  were  drawn  out  upon  the  fraud- 
ulent checks  by  the  parties  themselves.  The  same  result  will  follow  whenever 
the  proceeds  or  fraudulent  checks  are  traced  to  their  possession,  whether  in 
the  identical  bills  or  not.  When  such  checks  are  paid  directly  to  the  partie?, 
it  will  be  presumed  that  they  drew  them,  or  caused  them  to  be  drawn.  In 
those  instances  in  which  such  checks  are  paid  directly  to  the  Creditors  of  such 
parties,  it  may  be  somewhat  more  difficult  to  say  that  the  money  of  the  bank 
comes  to  the  hands  of  the  parties  themselves.  (In  re  Eureka  Manuf.  Co. 
Lowell,  500.) 

The  debt  of  the  wife  contracted  dum  sola  is  a  provable  debt.  ( Vander- 
heyden  v.  Mallory,  1  N,  Y.  452.) 
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A  note  given  to  compensate  another  for  indorsing  a  note  for  the  maker  is 
valid.     (Providerice  Co,  Savings  Bank  v.  Frost,  13  B.  R.  356.) 

A  subscription  for  a  religious  or  charitable  institution  given  in  considera- 
tion of  a  similar  subscnption  by  another  party,  and  not  revoked  until  the  in- 
stitution has  incurred  new  expenses  on  the  faith  of  it,  is  a  valid  promise,  and 
founded  on  good  and  sufficient  consideration.  {Capdle  v.  Trinity  Churchy  11 
B.  R  636.) 

If  tl)e  bankrupt  agrees  to  pay  the  expenses  of  taking  out  a  patent  in  con- 
sideration of  an  interest  therein,  an  indorsement  of  a  note  given  to  pay  for 
labor  on  the  patent  is  for  a  valuable  consideration,  and  the  note  is  a  provable 
debt.     {In  re  Cosmore  G.  Bruce,  6  Ben.  515.) 

If  notes  are  given  to  an  accommodation  indorser  to  indemnify  him  for  his 
liability,  and  are  subsequentlv  indorsed  by  him,  and  passed  to  a  third  party, 
with  the  fraudulent  design  of  charging  the  estate  of  the  ma^er  with  a  larg:er 
amount  than  it  is  justly  chargeable,  the  holder  can  not  prove  the  claim  against 
the  indorser,  even  for  the  amount  paid  for  the  notes.  {In  re  Leonard  L.  Hook, 
11  B.  R.  283.) 

A  person  can  not  claim  to  be  a  hma  fide  holder  of  a  note,  if  the  circum- 
stances are  of  such  a  strong  and  pointed  character,  as  necessarily  to  cast  a 
shade  on  the  transaction,  and  to  put  him  on  the  inquiry.  {la  re  Leonard  L. 
Hook,  11  B.  R.  283.) 

An  overdue  note  under  seal,  given  as  a  collateral  security,  to  indemnify 
the  payee  against  liabilities  as  indorser  for  the  bankrupt,  is  a  provable  debt, 
although  the  payee  has  not  actually  advanced  the  money  for  which  he  is  bound 
as  surety.     {BooMDelt  v.  Mark,  6  Johns.  Ch.  266.) 

A  proraissorv  note  to  deliver  specific  articles  is  a  provable  debt.  {Chandler 
V.  Windship,  6  Mass.  310;  McMiUlin  v.  Bank,  2  Penn.  343.) 

If  a  creditor  assigns  a  negotiable  paper  after  the  commencement  of  the 
proceedings  in  bankruptcy,  the  purchaser  takes  it  subject  to  all  just  o&etR 
existing  at  the  time  of  the  commencement  of  the  proceedings,  for  the  creditor 
can  assign,  and  the  assignee  can  purchase  no  more  than  the  balance  due  from 
the  bankrupt  after  all  credits  are  admitted.  {Humphreys  v.  Blight,  1  Wash. 
44  ^  8.  c.  4  Dall.  370.) 

If  one  of  several  joint  makers  of  a  promissory  note  takes  it  up  by  giv- 
ing his  individual  note  therefor,  and  thus  satisfies  the  holder,  it  is  imma- 
terial how  he  satisfies  him,  and  he  has  a  dem:ind  for  contribution,  whether 
he  has,  in  point  of  fact,  piid  his  own  note  or  not.  {Fojr  v.  Eckstein,  4  B.  R. 
373.) 

Debls  created  by  fraud,  and  debts  created  by  defalcation  in  a  fiduciary 
character,  are  provable.     {la  re  Rundle  6^  aZ.  2  B.  R.  113.) 

A  person  who  ha?  advanced  money  to  the  bankrupt  for  the  purcliise  of 
stock,  which,  however,  was  purchased  in  the  name  of  the  bankrupt,  and  by 
him  hypothecated  for  money  loaned  to  him,  has,  as  against  the  other  credit- 
ors, merely  a  proval)le  debt  to  the  amount  of  the  value  of  the  stock  so  di- 
rected to  be  purchased  for  him.  {Ungewitter  v.  Von  Sachs,  3B.  R.  723;  s.  c. 
4  Ben.  167;  s.  c.  1  L.  T.  B.  224;  s.  c.  3  L.  T.  B.  195.) 

A  claim  for  services  rendered  by  counsel  for  the  bankrupt  in  opposing  the 
petition  in  involuntary  proceedings,  is  a  provable  debt,  [in  re  N.  Y.  Mail 
Steamship  Co.  2  B.  R.  74,  554 ;  s.  c.  3  B.  R.  280,  627 :  s.  c.  7  Blatch.  178.) 

A  claim  for  services  rendered  by  counsel  for  the  bankrupt  in  the  prepara. 
tion  of  papers  in  voluntary  bankruptcy  is  provable,  {In  re  Evans,  3  B.  R. 
261.) 

A  person  who  has  taken  charge  of  the  bankrupt's  property  under  a  deed 
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of  trust,  which  was  subsequently  declared  void  under  the  provisions  of  the 
bankrupt  act,  has  a  claim  against  the  bankrupt  for  services  so  rendered,  and 
such  claim  is  a  provable  debt,  although  he  had  notice  that  the  deed  was 
fraudulent  at  the  time  when  he  rendered  the  services.  {Catlin  v,  Foster^  3 
B.  R.  540;  s.  c.  1  Saw.  87;  s.  o.  1  L.  T.  B.  102.) 

A  party  dealing  with  an  agent  has  a  right  to  resort  to  his  principal  to 
compel  the  pertbrmance  of  an  ordinary  or  verbal  contract  made  by  the  agent 
for  the  benefit,  and  by  the  authority,  of  his  principal,  unless  the  credit  was 
knowingly  given  exclusively  to  the  agent.  This  principle  also  applies,  al- 
though the  agent  contracts  in  his  own  name  without  disclosing  his  principal, 
and  the  other  party  supposes  the  agent  to  be  acting  for  himself  only,  and  it 
makes  no  difference  that  the  contract  is  in  such  form  that  the  agent  is  also 
personally  liable.    (In  re  Troy  Woolen  Co.  8  B.  R.  412.) 

Some  law  under  which  a  corporation  with  the  powers  assumed  may  be 
lawfully  created  must  be  shown  in  addition  to  mere  user  before  an  association 
<can  be  said  to  exist  de  facto.  An  association  must  be  shown  to  be  a  corpora- 
tion de  facto  within  this  rule  before  a  party  dealing  with  it  will  be  deemed 
to  be  estopped  from  showing  that  it  had  no  legal  corporate  existence.  In 
such  case  a  creditor  may  treat  the  association  as  a  partnership,  and  his  claim 
will  constitute  a  debt  provable  against  the  members.  (In  re  Richard  J.  Men- 
denhall,  9  B.  R.  497.) 

If  a  note  on  its  face  purports  to  make  the  promise  that  of  the  bankrupt 
corporation,  and  bears  the  impression  of  the  seal  of  the  corporation,  it  is 
provable  against  the  estate,  although  the  signature  is  merely  that  of  the 
president  as  president.     {In  re  Kansas  City  Manuf.  Co.  9  B.  R.  76.) 

When  the  common  seal  of  a  corporation  appears  to  be  affixed  to  an  instru- 
ment, and  the  signatures  of  the  proper  officers  are  proved,  the  presumption  is 
that  the  officers  did  not  exceed  their  authority,  and  the  seal  itself  is  prima 
facie  evidence  that  it  was  affixed  by  proper  authority.  (In  re  Kansas  City 
Manuf.  Co.  9  B.  R.  76.) 

Parol  evidence  is  admissible  to  prove  that  a  note  executed  by  an  officer  of 
a  corporation  was  intended  as  the  promise  of  the  corporation.  (In  re  Southern 
Minn.  R,  R.  Co.  10  B.  R.  86.) 

A  party  who  elects  to  prove  his  claims  as  for  goods  sold  and  delivered  to 
the  bankrupt,  can  not  without  withdrawing  the  proof  institute  an  action  of 
replevin  on  the  ground  that  the  bankrupt  was  merely  his  agent.  (Ormaby  v. 
Dearhyrn^  116  Mass.  386.) 

Partnemtaip. 

Where  a  member  of  a  firm  files  a  separate  petition,  a  partnership  creditor 
may  prove  his  claim.  (In  re  Frear,  1  B.  R.  660;  s.  c.  3&  How.  Pr.  249;  8.  c. 
2  Ben.  467.) 

Where  one  partner,  in  fraud  of  the  firm,  issues  finn  notes  for  the  purpose 
of  obtaining  his  share  of  the  capital,  an  accommodation  indorser  %vho  subse- 
quently pays  them  has  no  claim  against  the  firm,  if  by  prudent  inquiry  at  the 
time  of  their  indorsement  he  could  have  ascertained  that  they  were  uncon- 
nected with  the  current  business  of  the  firm.  (In  re  Dunkle  &  Driesbacb,  7 
B.  R.  107.) 

If  a  note  is  drawn  by  one  partner  in  the  firm  name,  apparently  in  the  course 
of  the  firm  dealing,  the  title  of  the  holder  will  not  be  aflfected  by  his  mere 
knowledge  of  facts  that  were  admonitory  to  greater  caution  and  fiirther  in- 
quiry. There  must  be  knowledge  of  facts  impeaching  the  validity  of  the  note 
The  fault  of  the  partner's  meditated  fraud  must  be  implanted  in  the  bolder^s 
title,  so  that  his  assertion  of  a  claim  against  the  firm  would  necessarily  subject 
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him  to  the  imputation  of  bad  faith.     {Bush  v.  Crawford^  7  B.  R.  299;  s.  c.  2 
L.  T.  B.  239.) 

An  agreement  made  by  a  member  of  a  firm  who  are  the  payees  of  an  ac- 
commodation note  not  to  call  on  tlie  maker  for  payment,  binds  the  other 
partner  who  was  personally  ignorant  of  the  transaction,  and  he  can  not  ]3rove 
the  note  against  the  maker,  although  he  took  it  up  with  his  own  individual 
funds.     iCapelU  v.  Hall,  12  B.  R.  1.) 

In  favor  of  third  persons  acting  in  good  faith,  the  presumption  is  that 
notes  indorsed  in  the  name  of  the  tirm  were  indorsed  on  partnership  account, 
and  the  indorsement  will  bind  the  firm,  unless  it  appears  that  the  holder  had 
notice  that  the  indorsement  was  outside  of  partnership  affairs.  (Lemoins  y. 
Bank,  8  Dillon,  44.) 

If  the  holder  has  notice  that  the  indorsement  is  an  accommodation  in- 
dorsement, the  burden  of  proof  is  upon  him  to  show  the  assent  of  the  part- 
ners, either  express  or  implied,  from  the  firm's  course  of  dealing.  {Lemoins 
V.  Bonk,  3  Dillon,  44.) 

The  possession  of  a  note  by  the  maker  before  its  maturity  raises  a  pre- 
sumption that  an  indorsement  thereon  is  an  accommodation  indorsement. 
{Lemoins  v,  Banh,  3  Dillon,  44.) 

A  check  drawn  in  the  firm  name  for  the  proceeds  of  a  note  bearing  the 
accommodation  indoraement  of  the  firm,  does  not  operate  as  p  ratification,  so 
as  to  bind  a  partner  who  had  no  knowledge  of  the  indorsement  or  of  the 
drawing  of  the  check. ^{Lemoins  v.  Bank,  3  Dillon,  44 ) 

If  a  party  advances  money  to  one  partner  for  a  purpose  entirely  outside 
of  the  partnership  business,  and  takes  a  firm  note  therefor,  the  burden  is  on 
him  to  prove  the  consent  of  the  other  partner;  and  if  he  fails  to  do  so,  the 
claim  is  not  provable  against  the  joint  estate.  {In  re  Forsyth  &  Murtha,  7  B. 
R.  174.) 

An  indebtedness  growing  out  of  partnership  transactions,  of  which  no  set- 
tlement has  been  made  between  the  parties,  in  a  case  where  the  partnership 
debts  have  not  all  been  paid  nor  all  the  partnership  property  disposed  of,  and 
being  in  part  for  assets  that  have  never  been  disposed  of,  is  not  a  provable 
debt.  But  a  claim  arising  from  the  fraudulent  misappropriation  of  the  part- 
nership funds  by  one  partner  may  be  proved  against  the  separate  estate  of 
the  wrong- doer.  The  partner  thus  wronged  by  such  dishonest  and  fraudulent 
acts  of  his  copartner,  is  entitled  to  treat  the  misappropriation  as  entirely  for- 
eign to  the  partnership  business,  and  prove  the  debt  for  his  share  of  such 
funds  precisely  the  same  as  though  the  partnership  had  never  existed.  {Sigs- 
l/y  v.  WmU,  3  B.  R.  207;  s,  c.  3  Ben.  871 ;  s  c.  1  L.  T.  B.  71.) 

When  the  articles  of  partnership  stipulated  that  the  share  contributed  by 
each  partner  to  the  capital  stock  should  be  left  in  the  concern  until  the  expi- 
ration of  the  partnership,  and  the  partnership  gave  a  firm  note,  payable  four 
days  after  date,  to  each  member,  for  the  share  contributed  by  him,  the  wife 
of  a  partner  who  has  indorsed  his  note  to  her  before  maturity,  for  money 
loaned  by  her  to  him,  and  by  him  contributed  to  the  capital  stock  of  the 
firm,  can  not  prove  the  note  against  the  firm  until  the  partnership  debts  are 
paid.  She  may  prove  it  against  her  husband,  and  is  entitled  to  participate 
in  any  dividend  of  the  proceeds  of  his  individual  estate.  The  knowledge  of 
the  husband,  of  facts  affecting  the  wife's  property,  which  he  is  managing  by 
her  consent,  must  be  rogarded  as  the  knowledge  of  the  wife,  and  she  must  be 
charged  with  notice  of  all  facts  known  to  him  which  may  affect  his  transac- 
tions on  her  behalf.     {In  re  Frost  et  al.  8  B.  R.  736.) 

In  order  to  dissolve  a  limited  partnership  under  the  laws  of  New  York, 
there  must  be  one  publication  of  the  dissolution,  and  then  a  repetition  three 
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times  after  the  first  publication,  at  an  interval  of  seven  days  between  each  of 
the  four  times.     (In  re  King  et  al.  7  B.  R.  279.) 

The  general  partners  in  a  limited  partnership  can  not  bind  the  firm  by  a 
contract  beyond  the  purpose  and  scope  of  the  partnership,  and  a  claim  arising 
from  such  a  contract  can  not  be  allowed  as  an  offset  to  a  debt  due  to  the 
firm.     {Tayl/yr  v.  RoBch,  11  B.  R.  91.) 

No  departure  by  the  general  partners  from  the  scope  of  the  business,  no 
matter  how  common  or  long  continued,  if  not  consented  to  or  known  and 
acquiesced  in  by  the  special  partner,  can  have  the  effect  to  change  or  enlarge 
the  scope  of  the  business.     {Taylor  v.  Ecuehj  11  B.  R  91.) 

Equitable  Debts. 

Equitable  debts  are  within  the  scope  of  the  bankrupt  act.  It  is  the  intent 
of  the  statute  to  give  all  creditors  an  equal  share  of  the  assets  without  regard 
to  the  mode  in  which  their  rights  might  have  been  enforced  if  there  had 
been  no  bankruptcy,  and  that  the  debtor  should  be  discharged  from  all  debts 
and  demands  which  are  liquidated  or  capable  of  liquidation.  In  respect  to 
both  debtors  and  creditora,  the  act  is  highly  remedial,  and  the  district  court 
is  vested  with  most  ample  equitable  powers  to  enable  it  to  work  out  full  rem- 
edies to  all  persons.  This  section  makes  provable  all  debts  and  liabilities  in 
language  broad  enough  to  cover  such  as  a  trustee  owes  to  his  cestui  que  triuL 
or  a  partner  to  his  copartner,  and  so  of  demands  which  but  for  bankruptcy 
would  be  properly  cognizable  in  a  court  of  admiralty.  If  this  were  not  so, 
the  law  could  not  be  uniform,  for  proof  of  debts  would  depend  on  the  reme- 
dies given  in  the  several  States,  in  one  of  which  the  very  same  debt  might  be 
sued  at  law,  which  in  another  must  be  prosecuted  in  equity,  and  in  some  of 
which  there  is  no  distinction  between  law  and  equity.  {In  reBlandin,  6  B.  R. 
39 ;  s.  c.  Lowell,  548 ;  s.  c.  2  L.  T.  B.  198 ;  BooteveU  v.  Mark,  6  Johns.  Ch.  266 ) 

When  the  bankrupt  has  carried  on  business  in  the  name  of  another,  de- 
mands arising  from  such  business  may  be  considered  as  equitable  debts  of  the 
bankrupt,  and  proved  against  his  estate.  {In  re  Wm.  H.  Long,  3  B.  R  quarto, 
66.) 

Claims  by  Bankrupt's  ^Fife. 

Money  loaned  by  the  wife  of  the  bankrupt  to  him  out  of  her  separate  es- 
tate is  a  claim  that  may  be  proved.  While  the  law  regards  claims  of  this 
character  with  great  distrust,  equity  will  protect  the  rights  of  the  wife  even 
against  the  creditors  of  the  husband.  The  court  being  satisfied  that  the 
money  was  the  separate  property  of  the  wife,  and  was  placed  in  the  husband's 
hands  as  a  loan  or  trust  for  the  benefit  and  use  of  the  wife,  and  not  as  a  gift, 
will  adjudge  him  to  be  her  debtor  to  that  amount,  and  will  award  payment 
to  her  as  to  any  other  creditor.  {In  re  Bigelow  et  al.  2  B.  R.  536 ;  s.  c.  8  Ben. 
198;  in  re  Blandin,  5  B.  R.  39 ;  s.  c.  Lowell,  543;  s.  c.  2  L.  T.  B.  198;  in  re 
David  W.  Jones,  9  B.  R.  56;  s.  c.  6  C.  L.  N.  271.) 

Gifts  from  the  husband  to  the  wife  can  not  be  offset  against  such  a  Ioah. 
If  the  gifts  were  disproportioned  to  the  circumstances  of  the  parties,  or  there 
were  reasons  to  suspect  the  motives  with  which  they  were  made,  the  court 
might  marshal  the  gifts  and  offset  them  against  the  loan.  {In  re  Bigelow  d 
al.  2  B.  R.  556;  s.  c.  3  Ben.  198.) 

A  mortgage  taken  in  the  name  of  the  wife  merely  for  the  sake  of  conven- 
ience will  not  be  deemed  a  settlement  or  advancement,  and  a  subsequent  use 
of  the  notes  by  the  husband  will  not  give  the  wife  a  valid  claim  against  his 
estate.     {In  re  David  W.  Jones,  9  B.  R.  56 ;  s.  c.  6  C.  L.  N.  271.) 

Where  the  husband,  by  the  consent  of  his  wife,  is  in  the  habit  of  receiving 
the  income,  profits,  and  dividends  of  her  separate  estate,  the  law  presumes 
that  she  intended  to  thus  dispose  of  them  for  the  benefit  of  the  family,  &Q<^ 
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does  not  therefore  imply  a  promise  to  repay  them.     {In  re  David  W.  Jones, 
9  B.  R  56 ;  s.  c.  6  C.  L.  N.  271.) 

A  note  given  by  the  bankrupt  to  his  wife  for  a  legacy  previously  reduced 
to  possession,  is  without  consideration  and  can  not  be  enforced.  \Gavhy  v. 
MeLear,  13  B.  R  22.) 

Defenses. 

Where  a  foreign  creditor  has  obtained  a  judgment  and  levied  an  execu- 
tion upon  the  personal  property  of  the  bankrupt  in  such  foreign  country 
after  the  commencement  of  proceedings  in  bankruptcy,  if  he  seeks  to  prove 
his  claim  he  must  first  refund  what  he  has  so  acquired,  and  come  in  equally 
with  the  rest  of  the  creditors,  or  not  at  all.    (Jn  re  Oliver  Bugbee,  9  B.  R  258.) 

If  the  debt  of  such  foreign  creditor  consists  of  two  claims,  on  one  of 
which  alone  was  such  judgment  obtained  and  execution  issued,  he  can  not 
prove  either  claim,  for  the  whole  debt  of  the  creditor  is  considered  the  debt 
upon  which  the  principle  of  equality  operates.  {In  re  Oliver  Bugbee,  9  B.  R. 
258.) 

If  a  foreign  corporation  transacts  business  within  the  limits  of  a  State  be- 
fore the  appointment  of  an  agent  upon  whom  process  may  be  served,  where 
such  appointment  is  required  by  the  laws  of  the  State  as  a  condition  prece- 
dent to  the  right  to  transact  such  business,  all  contracts  so  made  are  void. 
{In  re  Comstock  &  Co,  12  B.  R.  110;  s.  c.  8  Pac.  L.  R  124.) 

A  debt  contracted  by  9,  feme  covert  in  a  case  where  she  was  not  authorized 
to  incur  it  bv  the  law  of  her  domicile,  is  not  provable.  {In  re  Schlichter,  2 
B.  R.  336  ;  in  re  Rachel  Goodman,  8  B.  R  880 ,-  s.  c.  5  Biss.  401.) 

The  taking  of  the  note  of  a  thjrd  party  for  a  debt,  and  the  obtaining  of  a 
judgment  thereon,  extinguish  the  original  debt  and  make  it  the  debt  of  the 
third  party.    {In  re  Hinds  et  al.  3  B.  R.  351.) 

A  receipt  given  by  the  bankrupt  to  a  sheriff  for  certain  property  taken 
under  an  attachment  is  a  provable  demand.     {Fowles  v.  Treadwell^  24  Me.  377.) 

A  surety  fixed  at  law,  and  having  as  a  security  an  absolute  note  for  a  sum 
certain,  due  and  payable,  or  a  judgment  in  the  name  of  his  trustee,  but  for 
liis  use,  for  a  sum  certain,  due  and  payable,  may  be  admitted  to  prove  his 
debt,  although  the  notes  upon  which  he  is  fixed  as  indorser,  or  the  forfeited 
bonds  on  which  he  stands  as  security  have  not  been  actually  paid.  He  has 
his  legal,  absolute  debt,  liable  only  to  be  defeated  in  equity  by  the  very  re- 
mote and  possible  contingency  that  he  may  never  be  called  upon  to  pay  the 
notes  and  bonds.     {Roosecelt  v.  Murky  6  Johns.  Cb.  266.) 

An  absolute  judgment  in  the  name  of  another  to  indemnify  a  surety  for 
liabilities  incurred  by  him  for  the  bankrupt,  is  a  legal  subsisting  debt  of 
which  the  surety  is  the  beneficial  owner,  and  which  he  may  prove.  (Hoose- 
veU  V.  Mark,  6  Johns.  Ch.  266.) 

A  gift  made  voluntarily  and  freely  by  the  donor,  and  accepted  by  the  donee, 
is  not  a  sufficient  consideration  to  support  the  promise  contained  in  a  note 
which  was  not  executed  on  consideration,  nor  as  a  condition  of  the  gift.  At 
most  it  is  only  a  moral  consideration,  and  is  not  sufficient  to  support  a  prom- 
ise. There  is  no  legal  obligation  or  duty  which  a  promise  can  reach  and  rest 
on.  A  note,  which  is  a  mere  renewal  or  repetition  of  a  lost  voluntary  note,  ia 
like  that  without  consideration  and  void.  {In  re  Cornwall,  4  B.  R.  400 ;  s.  c. 
6  B,  R  805;  s.  c.  9  Blatch.  114;  s.  c.  2  L.  T.  B.  220.) 

In  order  to  entitle  a  third  party  to  prove  a  note  which  was  given  without 
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any  valuable  consideration,  there  must  be  some  present  consideration  at  the 
time  of  the  transfer.  He  must  show  that  he  paid  value  when  he  took  it,  or 
incurred  some  responsibility,  or  relinquished  some  right,  or  granted  some  in- 
dulgence, or  discharged  a  precedent  debt,  upon  the  faith  and  credit  of  the  pa- 
per.    (In  re  Howard,  Cole  &  Co.  6  B.  R.  372 ;  s.  c.  2  Md.  L.  R.  448.) 

If  a  party  has  broken  the  essential  part  of  a  contract,  his  claim  thereon  will 
be  disallowed,  for  he  must  fulfil  the  essential  part  of  his  contract,  or  show  that 
he  has  been  released  therefrom  by  the  bankrupt,  or  prove  that  the  bankrupt, 
and  not  himself,  was  the  cause  of  his  failure  to  comply  therewith.  If  be  fails 
to  do  this,  he  is  without  legal  remedy  or  equitable  redress.     {In  re  Noonnan 

6  Co.  7  B.  R.  15.) 

A  debt  incurred  by  the  loan  of  Confederate  notes  is  not  provable.  {In  re 
Milner,  1  B.  R.  quarto,  19;  s.  c.  1  B.  R.  419 ;  s.  c.  85  Geo.  330;  B.  c.  1  Abb.  C. 
C.  261 ;  s.  c.  1  L.  T.  B.  15.) 

The  acceptance  of  Confederate  notes  or  bonds  as  payment  was  a  sufficient 
consideration  to  liquidate  or  discharge  a  contract  debt.    {HolUman  v.  Dettey, 

7  B.  R.  269.) 

A  claim  for  money  loaned  to  a  debtor  to  enable  him  to  depart  from  the 
8tate  with  intent  to  defraud  his  creditors  is  not  provable.  {In  re  Hatje,  12 
B.  R.  548.) 

A  savings  bank  which  is  prohibited  from  making  a  loan  on  personal  secu- 
rity, can  not  prove  a  note  taken  for  such  loan.  {In  re  Jay  cox  &  Green,  13  B. 
R.  122;  8.  c.l2Blatch.  209;  s.  c.  7  B.  R.  678.) 

A  savings  bank  which  is  prohibited  from  making  loans  on  personal  security 
can  not  prove  claim  for  money  so  loaned.  {In  re  Jaycox  &  Green,  13  B.  R. 
122;  8.  0.  12Blatch.  209.) 

A  contract  for  the  services  of  convicts  is  valid,  although  the  contractor  did 
not  make  the  deposit  with  the  comptroller  required  by  law.  (In  re  £dward 
Burt  et  al.  13  B.  R.  137;  s.  c.  12  Blatch.  252.) 

A  note  given  for  negroes  before  the  emancipation  proclamation  took  efiect 
is  valid  and  constitutes  a  provable  debt.  {Miller  v.  Keyes^  3  B.  R  224 ;  e^rUra, 
Buckner  v.  Street^  7  B.  R.  255.) 

If  a  compromise  failed  because  all  the  creditors  refused  to  sign  it,  a  creditor 
who  received  a  secret  preference  may  prove  his  original  debt,  although  the 
assignee  by  suit  compelled  the  refundingof  the  fraudulent  preference.  {Brook- 
mire  V.  Bean,  12  B.  R.  217;  s.  c.  3  Dillon,  186.) 

The  purchase  of  the  right  to  deliver  grain  at  a  certain  price  before  some 
future  day  is  void  as  a  wagering  contract,  if  the  parties  do  not  intend  to  de- 
liver the  grain,  but  only  at  the  utmost  to  settle  the  differences,  and  the  holder 
can  only  prove  for  the  purchase  money  where  the  State  laws  on  the  subject  of 
gaming  allow  the  money  paid  to  be  recovered.  {In  re  P.  K.  Chandler,  9  B. 
R.  514.) 

When  a  contract  is  within  the  statute  of  frauds  it  is  not  completed  until 
there  is  an  actual  acceptance  and  receipt  of  the  goods.  In  such  cases  the 
contract  is  to  be  governed  by  the  law  of  the  place  where  the  goods  are  ac- 
cepted, and  when  it  is  illegal  there,  on  account  of  a  law  prohibiting  the  sale 
of  liquor,  it  is  not  provable.  In  Michigan  payments  can  not  be  applied  to  the 
older  items  in  point  of  time,  so  as  to  extinguish  the  items  for  spirituous  liquors. 
A  note  given  for  the  balance  of  an  account  of  which  items  for  liquor  consti- 
tute a  part,  being  founded  in  part  on  an  illegal  consideration,  is  totally  void. 
{In,  re  Paddock,  6  B.  R.  132;  s.  c.  2  L.  T.  B.  214;  in  re  Town  et  al  8  B.  R 
58.) 

A  verbal  contract  is  not  within  the  statute  of  frauds,  unless  it  expressly 
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shows  that  it  was  not  to  b3  performed  within  a  year  from  the  making  thereof. 
(Capelle  v.  Trinity  Churdi,  11  B.  R.  536.) 

If  a  note  is  made  in  the  State  and  sent  by  mail  to  another  State  where  the 
sale  was  mnde,  the  validity  of  the  note  must  be  determined  according  to  the 
laws  ot  the  latter  State.     \ln  re  Town  et  cU.  8  B.  R.  38.) 

A  claim  for  goods  sold  to  the  bankrupt  under  a  contract  made  in  another 
State,  by  a  citizen  of  that  State,  and  valid  in  the  place  where  it  was.  made^ 
is  a  provable  debt,  even  though  no  suit  could  be  maintained  thereon  in  the 
courts  of  the  State  where  the  bankrupt  resides  and  files  his  petition.  If  an 
action  c;)n  be  sustained  on  the  claim  before  the  circuit  court,  on  appeal,  and 
if  the  discharge  would  relieve  the  debtor  from  his  liability  therefor,  then  the 
district  court  should  recognize  and  allow  the  same  as  a  debt  provable  against 
the  bankrupt's  estate.  The  proceedings  in  bankruptcy  being  by  virtue  and 
authority  of  the  act  of  Congress,  which  authorizes  the  proof  of  all  legal 
demands  against  the  bankrupt's  estate,  a  law  of  the  State  denying  all  remedy 
for  the  recovery  of  the  account,  can  not  in  any  way  control  tho  proceedings 
in  bankruptcy  of  the  district  court.     {In  re  Murray,  3  B.  R.  765.) 

A  valid  debt  is  provable,  even  though  prosecuted  by  an  attorney  who  baa 
taken  it  for  collection  under  an  agreement  to  pay  all  expenses  and  retain  a 
certain  per  cent,  of  all  that  may  be  recovered  as  a  compensation  for  his  serv- 
ices. The  claim  against  the  bankrupt  exists  independently  of  such  an  agree- 
ment The  agreement  is  a  collateral  matter.  Under  such  circumstances  it 
has  never  been  held  that  an  agreement  made  by  a  creditor  with  a  third  party 
in  reference  to  the  prosecution  of  a  claim,  although  it  would  be  held  to  be 
champertous  if  either  party  to  it  were  setting  it  up  as  the  foundation  of  a 
suit,  or  a  defense  in  a  court  of  justice,  can  be  used  to  defeat  the  creditor  in 
establishing  a  claim  otherwise  valid.  {In  re  Lathrop  et  «Z.  8  B.  R.  413;  s.  c. 
8  Ben.  490.) 

A  debt  is  provable,  although  it  may  be  barred  by  the  statute  of  limita- 
tions of  the  State  where  the  petitioner  resides.  {In  re  Ray,  1  B.  R.  203;  s. 
c.  2  Ben.  53 ;  in  re  Sheppard,  1  B.  R.  439 ;  s.  c.  1  L.  T.  B.  49 ;  s.  c.  7  A.  L. 
Reg.  484;  contra^  in  re  Kingsley,  1  B.  R.  329  ;  s.  c,  Lowell,  216;  in  re  Harden, 
1  B.  R.  395;  s.  c.  1  L,  T.  B.  48;  in  re  Cornwall,  6  B.  R.  305;  s.  c  9  Blatch. 
114;  s.  c.  2  L.  T,  B,  220;  in  re  C.  W.  Reed,  11  B.  R.  94;  s.  c.  7  C.  L.  N.  76; 
9.  c.  8  Pac.  L.  R.  183.) 

Where  a  debt  is  already  barred  by  the  statute  of  limitations,  a  promise  by 
the  debtor  to  pay  it  when  he  is  able  is  regarded  as  conditional,  and  not  to 
create  an  obligation  as  a  revival  of  the  debt  until  ability  to  pay  appears;  but 
where  there  is  a  present  debt,  a  promise  to  pay  when  able  does  not  destroy 
the  right  of  the  creditor  to  sue,  nor  postpone  such  rights,  and  in  no  wise 
hinders  or  prevents  the  running  of  the  statute.  {In  re  Cornwall,  6  B.  R.  805 ; 
8.  c.  9  Blatch.  114 ;  s.  c.  2  L.  T.  B.  220.) 

The  filing  of  the  petition  in  bankruptcy  creates  a  trust,  and  the  statute  of 
limitations  which  ran  against  the  debt  ceases  to  run  against  the  trust,  and  the 
debt  is  not  barred  if  the  time  of  limitation  had  not  expired  at  the  commence- 
ment of  the  proceedings  in  bankruptcy.     {In  re  Eldridgc  &  Co.  12  B.  R.  540 ; 
mde  in  re  Robert  Morns,  Crabbe,  70.) 

The  statute  of  limitations  does  not  run  against  one  who  was  a  non-resident 
at  the  time  of  the  accruing  of  the  cause  of  action  until  he  comes  into  the 
State.     {Capelle  v.  Trinity  Church,  11  B.  R.  536.) 

Usury. 

The  assignee  may  set  up  the  defense  of  usury  against  any  claim  presented 
for  proof.    The  principles  adopted  in  a  court  of  equity  where  a  debtor  seeks 
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relief  from  a  usurious  contract  do  not  apply,  for  the  creditor  is  seeking  to  en- 
force his  contract.     {In  re  Prescott,  9  B.  U.  3S5 ;  s.  c.  5  Bias.  523.) 

The  district  court  has  jurisdiction  to  pass  upon  the  legality  of  a  claim,  and 
to  reject  it  if  it  is  void  under  the  usury  laws,  although  it  may  not  have  juris- 
diction to  enforce  a  penalty  imposed  by  a  State  law  on  account  of  an  act 
making  any  such  claim  illegal.  (In  re  Robert  Pittock,  8  B.  R.  78 ;  b.  c.  2  Saw. 
418.) 

The  defense  of  usury  may  be  pleaded  so  long  as  any  part  of  the  debt  for 
which  the  usury  was  paid  or  agreed  to  be  paid  remains  unpaid.  (In  re  Pres- 
cott,  9  B.  R.  385 ;  s.  c.  5  Biss.  528.) 

Where  a  creditor  seeks  to  prove  his  claim,  a  forfeiture  of  all  interest  for 
usury  may  be  enforced.     (In  re  Pr&cott,  9  B.  R.  385 ;  s.  c.  5  Biss.  523.) 

If  a  loan  is  made  at  the  rate  of  thirty  per  cent.,  and  eighteen  per  cent,  of 
such  interest  is  put  in  a  separate  note,  which  is  not  due  at  the  time  of  the 
filing  of  the  petition,  the  rebate  must  be  at  the  rate  of  eighteen  per  cent.  (In 
re  Riggs,  Lechtenberg  &  Co.  8  B.  R.  90.) 

Notes  drawn,  dated,  signed,  and  indorsed  in  one  State,  where  the  makers 
and  indorsers  reside,  but  sent  to  another  State  to  be  discounted,  are  to  be 
governed  by  the  laws  of  the  latter  State  if  they  are  accommodation  paper, 
for  they  are  not  complete  contracts  until  they  are  transferred  for  a  yaluable 
consideration.  The  fact  that  the  consideration  was  remitted  by  check  to  the 
former  State  does  not  affect  the  question.  If  the  notes  are  void  for  usury  by 
the  laws  of  the  latter  State,  they  are  not  provable.  (In  re  Conrad,  4  L.  T.  B. 
189;  8.  c.  28  Leg.  Int.  324;  Provvlence  Co,  Savings  Bank  v.  Frosty  13  B.  R. 
356.) 

The  principal  of  money  loaned  by  a  national  bank  upon  usurious  interest 
is  a  provable  debt.  (Moore  v.  National  Exchange  Bank  of  Columbiu^  1  B.  R. 
470;  8.  c.  2  Bond,  170;  s.  c.  1  L.  T.  B.  74.) 

If  the  usury  laws  of  the  State  do  not  apply  to  loans  made  to  corporations, 
then  as  to  such  loans  there  is  no  law  of  the  State,  and  the  whole  interest  is 
forfeited  for  usury  under  the  laws  of  the  United  States.  (In  re  Wild,  10  B. 
R.  568;  s.  c.  8  A.  L.  J,  235.) 

A  mere  accomodation  indorser  is  entitled  to  all  the  protection  which  his 
principal  may  obtain,  and  can  set  up  the  defense  of  usury.  (In  re  Wild,  10 
B.  R.  568;  s.  c.  8  A.  L.  J.  235.) 

The  Amount  that  may  be  ProTed. 

When  a  party  holds,  as  collaterals,  notes  of  the  bankrupt  which  are  in- 
valid as  between  the  bankrupt  and  the  payee,  and  is  a  lona  fide  holder,  he 
may  prove  the  full  amount  of  the  notes,  or  as  much  thereof  as  may  be  neces- 
sary to  entitle  him  to  a  dividend  equal  to  the  full  sum  of  his  claim.  (Bailey 
V.  Nichoh  et  al.  2  B.  R.  478;  s.  c.  2  L.  T.  B.  60;  8.  c.  1  C.  L.  N.  185;  in  « 
Storms  &  Co.  Lowell,  394.) 

There  is  no  law  for  restricting  the  proof  on  a  note  to  the  amount  paid  for 
it.  The  right  of  a  party  who  holds  a  note  of  the  bankrupt  as  a  collateral  can 
not  be  enlarged  after  bankruptcy,  nor  will  a  good  title  as  pledgee  be  merged 
in  a  defective  title  as  purchaser.  The  rule  of  equity  is  that  the  party  may  hold 
by  his  best  title.  If  the  pledgee  releases  the  pledgor,  and  retains  the  note  at 
a  certain  per  cent.,  he  will  be  considered  a  pledgee  who  has  in  good  faith  re- 
covered what  he  could  from  the  pledgor,  and  may  prove  for  the  full  amount 
of  the  note,  but  can  receive  dividends  only  to  the  extent  of  the  per  cent,  at 
which  he  took  it.     (In  re  Storms  &  Co.  Lowell,  304.) 

A  party  who  has  compromised  his  claim  with  the  bankrupt  after  the 
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commeDcemeDt  of  proceedings  in  bankruptcy,  can  not,  in  the  absence  of  fraud 
on  the  part  of  the  bankrupt,  hold  his  claim  against  the  estate  of  the  bankrupt 
for  the  balance  beyond  the  amount  so  received  on  the  compromise.  As  to 
fraud,  if  the  contract  for  compromise  is  void  for-  fraud,  it  must  be  void  in  the 
whole  and  not  in  the  paH.  The  creditor  can  not  retain  the  amount  received 
under  the  compromise  and  prove  a  claim  for  the  balance.  He  can  not  affirm 
one-half  of  the  contract  and  disaffirm  the  other.  {In  re  Lathrop  et  ah  3  B.  R. 
413;  s.  c.  3  Ben.  490.) 

If  the  bankrupt  as  a  commission  merchant  sells  graiu  in  violation  of  the 
order  of  his  principal,  no  reference  in  estimating  the  damages  can  be  had  to 
the  market  at  any  later  time  than  the  date  of  the  bankruptcy.  {Lehmer  v. 
Smith,  I  C.  L.  B.  45.) 

Payments  made  by  the  maker  of  a  promissory  note  after  the  proof  thereof 
against  the  indorser  do  not  affect  the  amount  upon  which  a  dividend  can  be  de- 
manded unless  the  result  would  be  to  overpay  the  note.  (In  re  George  8. 
Weeks,  13  B.  R.  263.) 

Where  payments  have  been  made  by  the  maker  of  a  promissory  note  prior 
to  the  proof  against  the  indorser,  the  balance  is  the  only  amount  that  can  be 
proved  against  the  estate  of  the  latter.  (In  re  George  S.  Weeks,  18  B.  R. 
263.) 

Effect  of  Acts  done  after  Bankruptcy. 

A  note  made  prior  to  the  commencement  of  proceedings  in  bankruptcy, 
which  was  taken  up  after  such  proceedings  were  commenced,  by  the  bank- 
rupt's giving  a  new  note,  does  not  constitute  a  debt  which  may  be  proved  by 
an  indorser.  If  a  creditor  of  the  bankrupt,  after  the  adjudication,  accepts  a 
new  obligation  from  the  bankrupt  in  substitution  for  the  debt  existing  at  the 
time  of  the  filing  of  the  petition,  he  relinquishes  his  claim  upon  the  estate  of 
the  bankrupt,  and  must  look  to  his  debtor  alone  for  the  payment  of  his  debt. 
(In  re  Montgomery,  8  B.  R.  429.) 

A  debt  upon  which  a  judgment  has  been  rendered  since  the  commence- 
ment of  proceedings  in  bankruptcy,  may  be  proved.  The  debt  is  not  ex- 
tinguished. The  instrument,  contract,  or  obligation  upon  which  the  debt 
arose  is  extinguished,  but  not  the  debt.  The  debt  remains.  If  this  were 
not  so,  the  judgment  would  destroy  itself  by  extinguishing  the  very  founda- 
tion upon  which  it  is  built.  The  debt  was  founded  upon  contract;  it  is  now 
founded  on  judgment,  but  it  is,  nevertheless,  the  same  debt.  A  judgment 
operates  to  extinguish  a  debt  only  when  it  produces  the  fruits  of  a  judgment. 
It  operates  as  a  change  of  remedy  merely.  It  is  a  security  of  a  higher  nature. 
It  is  still  but  a  security  for  the  original  cause  of  action.  The  theory  that  the 
debt  is  so  merged  in  the  judgment  as  to  be  extinguished,  has  no  applicability 
under  the  bankrupt  act.  (In  re  Crawford,  3  B.  R.  698;  s.  c.  1  L.  T.  B.  211 ; 
s.  c.  3  L.  T.  B.  169 ;  s.  c.  6  B.  R.  301 ;  in  re  Vickery,  3  B.  R,  696 ;  in  re  S. 
Brown,  3  B.  R.  584;  s.  c.  5  Ben.  1 ;  Barnes  y.  U.  S,  21  I.  R.  R.  212.) 

Contra,  Neither  the  debt  nor  the  judgment  is  provable.  The  debt  is 
merged  in  the  judgment,  and  the  judgment  did  not  exist  at  the  time  of  the 
adjudication  of  bankruptcy.  (In  re  Williams,  2  B.  R.  229;  s.  c.  1  L.  T.  B. 
107,  113;  s.  c.  8  A.  L.  Reg.  374;  Bradford  v.  Bice,  102  Mass.  472;  in  re  Gal- 
lison  et  ak  5  B.  R.  363;  s.  c.  2  L.  T.  B.  195;  in  re  Mansfield,  6  B.  R.  388.) 

It  is  not  the  judgment  but  the  debt,  as  it  existed  on  the  day  of  the  filing 
of  the  petition,  that  is  provable.  (In  re  Vickery,  8  B.  R.  696 ;  in  re  8.  Brown, 
3  B.  R.  584;  s.  c.  5  Ben.  1 ;  in  re  Louis  H.  Rosey,  8  B.  R.  509;  s.  c.  6  Ben. 
507.) 

Contra.  The  debt  or  claim  as  it  stood  at  the  time  of  the  filing  of  the 
petition,  is  merged  in  the  judgment,  and,  therefore,  the  judgment  must  be 
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proved.  The  judgment  must  be  proved,  not  because  it  existed  at  a  proper 
time,  but  because  the  debt  constituting  the  foundation  did  exist  at  that  time. 
The  costs,  however,  which  accrued  subsequent  to  the  time  of  the  filing  of  the 
petition,  can  not  be  said  to  constitute  a  chum  or  debt  which  existed  at  thai 
time,  and  should  be  excluded  in  making  up  the  amount  upon  which  divi- 
dends are  to  be  declared.  {In  re  Crawford,  3  B.  R.  698;  s.  c.  I  L.  T.  B.  211 ; 
s.  c.  3  L.  T.  B.  109;  s.  c.  5  B.  R.  301 ;  Monroe  v.  Upton,  50  N.  Y.  693;  s.  c.6 
Lans.  255.) 

It  is  not  necessary  for  a  creditor  who  recovered  judgment  after  the  adjudi- 
cation of  bankruptcy  to  strikeout  his  judgment  before  he  can  prove  the  claim 
on  which  the  judgment  was  recovered.  {In  re  Stevens,  4  B.  R.  367 ;  s.  c.  4 
Ben.  513 ;  s.  c.  2  L.  T.  B.  121.) 


Torts  and  Damages. 

A  claim  for  damages  for  a  purely  personal  injury  is  not  provable,  ualei^s 
liquidated  and  transmitted  into  a  legal  debt  by  a  judgment  obtained  before 
the  adjudication  of  bankruptcy.  (In  re  Hennocksburgh  &  Block,  7  B.  R.  37; 
s.  c.  6  Ben.  150.) 

A  mere  verdict  in  an  acticm  for  a  personal  tort  is  not  a  provable  debt. 
{Black  V.  McCUUand,  12  B.  R.  481 ;  s.  c.  7  C.  L.  N.  420.) 

A  judgment  entered  after  the  commencement  of  the  proceedings  in  bank- 
ruptcy upon  a  verdict  rendered  before  that  time  in  an  action  for  a  personal 
tort  is  not  a  provable  debt.  {Black  v.  McClelland^  12  B.  R.  481 ;  s.  c.  7  C.  L. 
N.  420.) 

A  judgment  for  a  fine  imposed  by  law  for  the  commission  of  a  crime  is 
not  provable.  A  judgment  that  a  party  pay  a  fine,  in  the  absence  of  any- 
thing to  the  contrary,  must  be  presumed  to  have  been  given  as  a  punishment 
for  the  commission  of  a  crime.  {In  re  Sutherland,  3  B.  R.  814  ;  s.  c.  1  Dcady, 
416.J 

A  penalty  incurred  by  the  bankrupt  in  selling  matches  without  stamps  is 
a  provable  debt.     {In  re  Louis  H.  Rosey,  8  B.  R.  509 ;  s.  c.  6  Ben.  507.) 

A  claim  of  the  United  States  for  the  value  of  goods  imported  contrary  to 
the  revenue  laws  is  a  provable  debt.     {Barnes  v.  U,  8,  21  I.  R.  R  212.) 

If  the  bankrupt  wrongfully  converted  the  property  of  another  while  be 
was  legally  in  the  possession  thereof,  a  claim  for  damages  for  the  conversion 
constitutes  a  provable  debt.     {Cole  v.  Hooch,  10  B.  R.  288;  s.  c.  37  Tex.  413.) 

If  the  bankrupt  converts  an  acceptance  to  his  own  use  and  has  it  dis- 
counted, the  owner  may  prove  for  the  full  value  of  the  acceptance,  althoagh 
the  bankrupt  is  also  liable  as  indorser  to  the  holder.  {In  re  Morse  &  Co.  H 
B.  R.  482.) 

If  the  original  ground  of  action  is  founded  on  contract,  but  the  immediate 
cause  of  the  action  arises  ex  delicto,  and  is  a  claim  for  damages  unliquidated 
bv  an  express  agreement,  it  is  not  a  provable  claim.  {Dutar  v.  Murgatr(fydf 
I'Wash.  13.) 

A  decree  for  damages  in  a  suit  for  the  specific  performance  of  a  contract 
is  a  present  debt,  and  therefore  provable,  although  the  amount  remains  to  be 
liquidated  by  the  master.     {Boyd  v.  Vanderkemp,  1  Barb.  Ch.  273.) 

If  there  has  been  a  trial  in  an  action  for  damages  arising  from  a  breach  of 
a  contract  and  a  report  of  the  judge  fixing  the  amount  of  the  damages  and  ft 
taxation  of  the  costs,  so  that  the  whole  amount  due  has  been  ascertained,  the 
demand  is  provable.     {Monroe  v.  Upton,  50  N.  Y.  593;  s.  c.  6  Lans.  255.) 
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A  jadgment|obtaineci  for  a  breach  of  a  promise  to  marry  is  provable.  (In  re 
Sidle,  2  B.  R.  220  ;  in  re  Daniel  Sheehan,  8  B.  R  845.) 

At  the  common  law,  except  in  the  case  of  judgments  in  certain  inferior 
courts,  the  record  and  judgment  remain  in  the  court  in  which  the  judgment 
is  entered  after,  as  well  as  before,  writ  of  error,  a  tran.^cript  merely  being  sent 
up.  The  judgment  is  in  no  manner  superseded,  invalidated  or  affected  by  the 
pendency  of  the  writ  of  error.  The  execution  only  is  stayed  or  superseded 
by  giving  bond.  The  judgment  is  a  provable  debt.  {In  re  Daniel  Bheehan^ 
8  B.  R.  345.) 

Where  the  claim  is  for  unliquidated  damages,  there  must  be  an  assessment 
of  the  damages  by  the  court  betore  the  claim  can  be  proved.  The  court  is  not 
called  u|X)n  to  order  an  assessment  unless  the  creditor  applies  for  the  same* 
(In  re  Clough,  2  B.  R.  151 ;  s.  c.  2  Ben.  508.) 

A  claim  for  losses  arising  from  the  failure  of  the  bankrupt  to  accept  goods 
purchased  by  a  broker  in  his  own  name  for  the  bankrupt  is  a  claim  for  un- 
liquidated damages,  and  can  not  be  proved  without  an  assessment.  {In  re 
W.  Fleming  Smith,  6  Ben.  J187.) 

Seo.  6068. — In  all  cases  of  contingent  debts  and  contingent 
liabilities  contracted  by  the  bankrupt,  and  not  herein  otherwise 
provided  for,  the  creditor  may  make  claim  therefor,  and  have  his 
claim  allowed,  witli  the  right  to  share  in  the  dividends,  if  the  con- 
tingency happens  before  the  order  for  the  final  dividend  ;  or  he 
may,  at  any  time,  apply  to  the  court  to  have  the  present  value  of 
the  debtor  liability  ascertained  and  liquidated,  which  shall  thett 
be  done  in  such  manner  as  the  court  shall  ord(.'r,  and  he  shall  be 
allowed  to  prove  for  the  amount  so  ascertained. 

The  only  contingent  debts  and  contingent  liabilities  allowed  to  be  proved 
are  those  contracted  by  the  bankrupt.  {Zimmer  v.  Schleehaufy  11  B.  K.  813; 
8.  c.  115  Mass.  52.) 

A  bankrupt  law  may  be  so  framed  as  to  avoid  and  annul  all  contracts  ex- 
isting at  the  time  of  the  bankruptcy,  whether  the  liability  of  the  bankrupt 
upon  such  contracts  was  fixed  at  the  time  of  the  bankruptcy  or  depended 
entirely  upon  contingencies  which  might  afterwards  arise.  {Shelton  v.  Pease^ 
10  Mo.  473.) 

The  phrase  *'  contingent  debt "  means  not  demands  whose  existence  de- 
pends on  a  contingency,  but  existing  demands  upon  which  the  cause  of  action 
depends  on  a  contingency.     {French  v.  Morse^  68  Mass.  111.) 

The  term  contingent  demand  is  inapplicable  where  a  present  claim  exists 
or  where  it  is  certain  to  arise  in  future,  and  is  only  appropriate  when  there  is 
no  claim  in  prmsenti^  end  when  it  is  uncertain  whether  any  in  fact  will  arise. 
{Jemison  v.  BlawerB^  5  Barb.  686.) 

It  is  necessary  to  distinguish  between  a  continorent  demand  and  a  contin- 
gency whether  there  ever  will  be  a  demand.  ( Woodard  v.  Herbert^  24  Me. 
358.) 

The  contingent  demands  provided  for  by  the  statute  arc  those  contingent 
demands  which  are  in  existence  as  such,  and  in  such  a  condition  that  their 
value  can  be  estimated.     {Woodard  v.  Herbert^  24  Me.  358.) 

Every  joint  debtor  has  a  demand  against  his  codebtor  contingent  upon  his 
being  compelled  to  pay  more  than  his  share  of  the  debt,  and  such  demand 
is  provable.  (Dmn  v.  Speaknvin^  7  Blackf.  317;  Frentresa  v.  Markle,  2 
Greene,  553:  Clarke  v.  Porter^  25  Penn.  141.) 
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As  long  &s  it  remains  wholly  uncertain  whether  a  contract  or  engagement 
will  ever  give  rise  to  an  actual  duty  or  liability,  and  there  is  no  means  of  re- 
moving the  uncertainty  by  calculation,  such  contract  or  engagement  is  not 
provable.  A  covenant  for  an  indefeasible  title  in  fee  can  not  be  proved  when 
the  claim  consists  merely  of  a  contingent  right  of  dower  in  the  wife  of  one  of 
the  former  owners  of  the  property.  {liiggin  v.  Magwire^  8  B.  R.  4{J4;  s.  c.  15 
Wall.  549.) 

This  provision  has  no  application  to  a  claim  for  storage  which  arose  after 
the  commencement  of  proceedings  in  bankruptcy,  under  a  contract  which 
was  terminable  at  pleasure.  There  must  be  a  debt  or  liability  either  as  prin- 
cipal or  surety,  which,  if  the  contingency  has  happened  or  the  term  of  credit 
has  expired,  will  be  ascertainable.  (Robinson  v.  Pemnty  8  B.  R.  426;  s.  c.  hi 
N.  Y.  419.) 

Where  the  payment  of  a  debt  can  not  be  enforced  until  the  happening  of 
some  contingency,  such  debt  being  readily  estimated,  maybe  proved;  or,  if 
the  extent  of  a  liability  depends  on  the  happening  of  a  contingency,  and  such 
contingency  is  reasonably  certain  to  happen  before  final  dividend,  the  court 
may  by  some  metliod  determine  the  value  to  be 'placed  by  the  claimant  oa 
such  value  and  admit  him  to  prove  it.  {U,  S.  v.  fhrockmorton,  8  B.  R.  309; 
8.  c.  5  C.  L.  N.  520;  s.  c.  6  Pac.  L.  R.  103;  s.  c.  18  I.  R.  R.  54.) 

A  bond  given  by  the  bankrupt  to  obtain  the  delivery  of  property  is  not  a 
provable  debt,  unless  the  decision  on  which  the  liability  dei>ends  was 
rendered  before  the  final  dividend.  (IL  S.  v.  IM  Boy^  13  B.  R.  235;  s.  c.  t 
Wood,  42.) 

The  liability  of  the  sureties  of  a  guardian  attaches  whenever  the  guardian 
receives  property  of  his  ward,  and  becomes  a  debt  on  and  to  the  extent  of  the 
guardian's  default,  and  i.s  a  contingent  liability.  {Jones  v.  Knox,  8  B.  R.  559; 
8.  c.  46  Ala.  53.) 

Although  a  ground  rent  deed  contains  a  stipulation  that  the  rent  shall 
cease  on  payment  of  a  certain  sum  within  a  certain  period,  yet  it  is  not  a  c*)n- 
tingent  demand.  The  payment  of  the  principal  sum  depends  wholly  upon 
the  election  of  the  covenantee.  A  ground  rent  is  an  incorporeal  hereditament, 
and  can  not  be  styled  a  contingent  demand  or  a  debt.  {Large  v.  Bodcr^  3 
Penn.  L.  J.  246.) 

A  covenant  in  a  deed  to  warrant  the  title  against  all  liens  or  incumbrances 
is  a  provable  demand.     {Sh^lton  v.  Pease^  10  Mo.  473.) 

A  covenant  against  incumbrances  is  not  a  provable  debt,  unless  the  breach 
occurs  before  the  discharge  of  the  bankrupt.     {French  v.  Morse,  68  Mass.  Ill) 

The  grantee  of  land  which  at  the  time  of  the  grant  is  subject  to  incum- 
brances wiiich  may  defeat  it,  has,  before  eviction,  a  contingent  demami 
against  his  grantor  upon  the  covenant  for  quiet  enjoyment  in  his  deed,  ami 
tae  claim  is  provable,  although  the  broach  occurs  after  the  commencainent  of 
the  proceedings  in  bankruptcy.     {Jemmn  v.  Blowera^  5  Barb.  688.) 

A  note  which  is  deposited  in  the  hands  of  a  third  party,  for  the  sole  pur- 
pose of  enabling  the  creditor  to  determine  whether  he  will  elect  to  abide  by  a 
certain  contract  and  receive  the  note  is  a  contingent  claim.  {Spalding^. 
IHxon,  21  Vt.  45.) 

A  promise  to  pay  when  the  debtor  becomes  able  is  a  contingent  demand. 
{Kingston  v.  W/iarton,  2  8.  &  R.  208.) 

A  policy  of  insurance  is  provable,  although  the  loss  does  not  occur  until 
after  the  commencement  of  the  proceedings  in  bankruptcy,  for  it  is  a  contin- 
gent liability,     {fn  re  Am.  Glass  Ins.  Co.  12  B.  R.  56  ) 

If  a  policy  of  insurance  contains  a  stipulation  that  the  insured  may  sur- 
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Tender  it  any  time,  and  that  thereupon  the  company  shall  retain  the  cus- 
tomary short  time  rates  of  premium  tor  each  month  entered  upon  before  the 
surrender,  the  proval>le  debt  is  the  difference  between  the  premium  originally 
paid  in  advance,  and  such  sum  as  would  have  been  payable  according  to  the 
tariff  of  short  time  rates  for  the  time  that  elapsed  before  the  suiTender,  count- 
ing a  month  which  has  i)een  begun  as  a  whole  month.  {Ex  parte  Derry  Mills, 
7  A.  L.  Rev.  573.) 

The  proof  of  the  debt  is  deemed  equivalent  to  the  commencement  of  a 
suit,  within  the  spirit  and  meaning  of  the  *'year  clause,"  and  a  failure  or 
neglect  to  make  such  proof,  or  bring  a  suit  within  twelve  months  from  the 
time  when  the  loss  accrued,  bars  the  claim  as  effectually  as  would  the  failure 
to  sue  if  the  company  w  ere  not  in  bankruptcv.  {In  re  Fireman's  Ins.  Co.  8 
B.  R.  123;  s.  c.  3  Biss.  462.) 

If  a  loss  upon  a  policy  has  been  duly  and  regularly  adjusted  in  good 
faith  before  the  company  is  adjudicated  a  bankrupt,  the  claim  can  be  proven 
like  any  other  debt,  without  regard  to  the  **  year  clause  "  of  the  policy.  {In 
re  Fireman's  Ins.  Co.  8  B.  R.  123 ;  s.  c.  3  Biss.  462.) 

If  the  preliminary  proofs  are  not  submitted  or  acted  upon  until  after  the 
petition  is  filed  in  bankruptcy,  the  assured,  in  order  to  preserve  his  claim, 
must  not  only  present  his  preliminary  proofs,  but  must  also  make  his  proof 
in  bankruptcy  as  the  equivalent  or  substitute  for  the  commencement  of  a  suit 
within  twelve  months.  The  assignee  has  no  right  to  make  an  express  prom- 
ise to  pay  the  loss  as  adjudged,  and  the  law  will  not  imply  one  against  him 
from  what  he  may  do.  If  the  assured  fails  to  follow  up  the  preliminary  proof 
by  proving  his  debt  in  bankruptcy,  his  claim  will  be  barred  by  the  '*year 
clause.'*     {In  re  Fireman's  Ins.  Co.  8  B.  R.  123;  s.  c.  3  Biss.  462.) 

It  is  the  duty  of  the  assured  to  furnish  such  preliminary  proof  as  the  terms 
of  his  policy  require,  and  bring  himself  within  the  terms  of  his  contract. 
The  assignee  can  make  no  waiver  of  such  proof.  His  duty  requires  him  to 
allow  and  pay  no  claim  for  losses,  unless  the  assured  first  furnishes  all  the 
proofs,  and  submits,  on  request,  to  the  examination  provided  for.  As  an 
oflScer  of  the  court,  he  can  allow  no  claim  or  debt  upon  his  own  information 
or  knowledge,  and  can  waive  the  performance  of  no  condition  which  the 
assured  is  bound  to  perform  in  order  to  vitalize  his  demand.  Even  where 
proofs  have  been  furnished,  and  losses  adjusted  before  adjudication,  especially 
if  such  adjustment  was  made  after  the  intervention  of  actual  insolvency,  it 
would  undoubtedly  be  the  right  and  duty  of  the  assignee  to  examine  and 
revise  such  proofs  and  adjustment,  and  call  for  further  proof  if  the  claim 
was  not  clearly  made  out,  or  there  was  any  evidence  of  the  lack  of  entire 
good  faith  in  the  adjustment.  {In  re  Fireman's  Ins.  Co.  8  B.  R.  123;  s.  c.  3 
Biss.  462.) 

Wbere  there  is  clear  evidence  of  the  waiver  of  the  preliminary  proof  by 
the  company  prior  to  the  filing  of  the  petition,  shown  in  the  proof  of  debt, 
the  claim  should  be  allowed,  subject  to  the  right  of  the  assignee  to  have  in- 
quiry made  into  all  the  facts  touching  such  alleged  waiver.  {In  re  Fireman's 
In.s.  Co.  8  B.  R.  123;  s.  c.  3  Biss.  462.) 

The  clause,  "loss,  if  any,  payable  at  the  same  time  and  pro  rata  with  the 
insured,"  in  a  policy  of  reinsurance,  means  that  the  reinsuring  company  shall 
not  pay  any  more  loss  than  the  original  company  is  liable  for — that  is,  the 
reinsuring  company  is  to  have  the  benefit  of  any  deductions,  by  reason  of 
other  insurance  or  salvage,  that  the  original  company  would  have,  and  also  to 
have  the  benefit  of  any  time  for  delay  which  the  original  company  might 
claim,  so  that  the  liability  of  the  reinsuring  company  shall  be  coextensive 
only  with  the  liability  of  the  original  company.  The  claim  of  the  company 
primarily  liable  against  the  reinsuring  company  is  not  limited  by  its  ability 
to  meet  its  obligations  to  its  original  policy  holders.     It  may  therefore  prove 
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for  the  full  lo9s,  although  it  has  only  paid  a  certain  per  cent,  to  the  original 
policy  holders.     {In  re  Republic  Ins.  Co.  8  B.  R.  197;  s.  c.  8  Biss.  504.) 

If  a  policy  is  to  be  void  unless  the  premium  note  is  paid,  and  the  ves^l 
is  stranded  after  the  maturity  of  the  note  and  before  its  payment,  the  holder 
has  no  claim,  although  the  vessel  could  have  been  saved  if  a  storm  bad  not 
arisen  after  the  pavment  of  the  note.  {Cardtoell  r.  Republic  Fire  Ins.  Co.  13 
B.  R.  258 ;  8.  0.  7  C.  L.  N.  282.) 

If  the  company  that  granted  a  reinsurance  receives  copies  of  the  prelimi- 
nary proofs  from  the  company  that  granted  the  original  policy  without  ob- 
jection, this  is  a  waiver  of  any  right  to  demand  original  proof.  {In  re  Re- 
public Ins.  Co.  8  B.  R.  197 ;  a.  c.  8  Biss.  504.)  ' 

Sec.  5069. — When  the  bankrupt  is  bound  as  drawer,  indorser, 
surety,  bail,  or  guarantor  upon  any  bill,  bond,  note,  or  any  other 
specialty  or  contract,  or  for  any  debt  of  another  person,  but  bis 
liability  does  not  beconie  absolute  until  after  the  adjudication  of 
bankruptcy,  the  creditor  may  prove  the  same  after  such  liability 
becomes  fixed  and  before  final  dividend  is  declared. 

A  claim  against  a  bankrupt  as  drawer,  indorser,  surety,  bail,  or  guarantor, 
can  not  be  proved  before  the  liability  has  become  fixed.  Until  that  time,  it 
is  not  regarded  as  a  debt  due  and  payable,  or  even  as  a  debt  existing,  but  not 
payable  until  a  future  day,  so  as  to  be  provable.  {In  re  Loder,  4  B.  R  190; 
8.  c.  4  Ben.  805.) 

To  charge  the  bankrupt  as  indorser  upon  a  note  payable  upon  demand^ 
the  note  must  be  presented  for  payment  within  a  reasonable  time.  A  demand 
after  the  lapse  of  more  than  four  years  is  not  sufficient.  {In  re  Crawford,  5 
B.  R.  801.) 

If  a  note  is  passed  to  the  holder  for  a  loan  made  by  him  to  the  bankrupt 
who  indorses  it,  the  claim  is  provable,  whether  the  note  is  negotiable  or  not. 
{In  re  Granger  &  Sabin,  8  B.  R.  30.) 

If  a  party  intending  to  take  the  property  of  a  corporation  and  pay  its 
debts,  buys  one  of  its  notes,  this  does  not  release  the  indorser.  {In  re  Elliott 
Felting  Mills,  13  B.  R.  160.) 

A  representation  that  a  note  has  been  paid  does  not  operate  as  an  estop- 
pel in  favor  of  an  indorser  unless  there  has  been  some  actual  loss.  (In  re  El- 
liott Felting  Mills,  13  B.  R.  100.) 

The  giving  of  time  to  a  maker  does  not  release  an  indorser,  unless  there 
was  a  valid  contract  which  could  be  enforced.  {In  re  Elliott  Felting  Mills, 
13  B.  R.  100.) 

A  valid  agreement  for  extension  of  time  between  the  holder  of  a  note 
and  the  maker,  without  reservation,  discharges  the  indorser.  If  a  valid  ex- 
tension is  shown,  the  burden  is  upon  the  holder  to  prove  a  reservation  of  all 
rights  and  remedies  against  the  indorser.  Such  agreement  must  be  express, 
and  made  at  the  time  and  as  a  part  of  the  transaction.  (/»  r<)  Granger  * 
Sabin,  8  B.  R.  30.) 

Whenever  an  indorscr's  liability  has  become  fixed,  such  liability  consti- 
tutes a  debt  due  and  payable  from  him,  and  may  be  proved  against  his  estate. 
(In  re  Nickodcmus,  3  K  R.  230;  s.  c.  1  L.  T.  B.  140;  s.  c.  2  C.  L.  N.  49;  s. 
c.  16  Pitts.  L.  J.  233;  in  re  Cram,  1  B.  R.  504;  s.  c.  1  L.  T.  B.  05.) 

But  when  a  payment  has  been  made,  the  unpaid  balance  is  all  that  can  be 
proved.     When  the  payment  consi&ts  of  property,  the  title  to  which  has  be- 
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come  absolute  in  the  creditor  by  foreclosure,  the  debt  can  not  be  proved  until 
an  assignee  has  been  elected  and  has  fixed  the  value  of  the  property.  {In  re 
Cram,  1  B.  R  504;  s.  c.  1  L.  T.  B.  65.) 

Indorsers  who  are  liable  in  the  second  instance  are  included  in  the  statute, 
and  such  a  claim  is  provable.     {McNeil  v.  Kfwtt^  11  Geo.  142.) 

If  the  holder  of  a  note  indorses  it  to  be  liable  in  the  second  instance,  the 
right  of  action  accrues  immediately  upon  the  indorsement  if  the  maker  has 
paid  the  note  while  in  the  hands  ot  a  prior  holder.  {McNeil  v.  Knotty  11 
Geo.  143.) 

A  party  who  takes  an  accommodation  note  indorsed  for  the  benefit  of  the 
maker  as  collateral  security  for  an  antecedent  debt,  without  any  notice  of 
Any  want  of  consideration,  is  a  bona  fide  holder  for  a  valuable  consideration, 
and  may  prove  the  claim  against  the  indorser.  {Ifogg  v.  Stickney,  11  B.  R. 
167.) 

A  jail  bond  is  not  a  provable  debt  or  claim,  either  against  the  debtor  or 
bis  bail,  unless  there  has  been  a  breach  of  the  condition  prior  to  the  com- 
mencement of  the  proceedings  in  bankruptcy.  (Dyer  v.  Clevtlund^  18  Vt. 
241.) 

A  guaranty  that  if  a  claim  can  not  be  recovered  from  the  debtor,  the 
guarantor  will  pay  it,  is  a  provable  debt.     {Stone  v.  Miller^  16  Penn.  450.) 

A  bond  given  to  release  a  debtor  from  arrest,  and  conditioned  that  he 
will,  within  fifteen  days  after  the  term  at  which  judgment  may  be  rendered, 
notify  the  creditor  for  the  purpose  of  disclosure  and  examination,  is  not  a 
demand  provable  against  the  surety  where  the  judgment  is  rendered  atlerthe 
commencement  of  the  proceedings  in  bankruptcy.  (  Woodard  v.  Herbert^  24 
Me.  358.) 

The  omission  to  file  an  account  is  a  mere  formal  breach  of  a  probate  bond, 
and  furnishes  a  claim  for  nominal  damages  only,  and  so  is  not  a  claim  prova- 
ble against  the  surety.     {Loring  v.  KendaU,  67  Mass.  305.) 

A  sheriff  who  holds  a  bond  of  indemnity  against  liability  for  executing 
a  fi.  fa.  has  a  provable  debt  if  judgment  was  rendered  against  him  in  an 
action  by  the  owner  of  the  goods  prior  to  the  commencement  of  the  proceed- 
ings in  bankruptcy.     {Wartmough  v.  Gilliams^  1  Phiia.  572.) 

A  bond  conditioned  for  the  faithful  performance  of  the  duty  of  a  public 
ofiicer,  is  not,  prior  to  breach,  a  debt  either  in  prasenti  or  in  future^  and  is 
not  provable  against  the  surety.  {Loring  v.  Kendall^  67  MasSk  305 ;  Turner  v. 
Esselman,  15  Ala.  690.) 

As  between  cosureties  no  claim  exists  until  payment  has  been  made  upon 
the  debt  by  one  of  them.  There  is  no  existing  liability  from  one  surety  to 
the  other,  until  that  event.  If  the  payment  is  not  made  until  after  the  final 
dividend,  there  is  no  clnim  contingent  or  otherwise  that  can  be  proved. 
(Stcain  v.  RtrbeK  29  Vt.  292;  Dunn  v.  Sparks,  1  Ind.  397;  contra^  Tobias  v. 
Rogers,  13  N.  Y.  59  ) 

The  claim  of  a  surety  against  his  cosurety,  on  an  ofiicial  bond  for  money 
"which  the  former  was  compelled^to  pay  after  the  final  dividend,  is  not  a  prov- 
able debt,  although  the  breach  occurred  before  that  time.  {Goss  y.  Oibson,  8 
Humph.  197;  DoU  v.  Warren,  32  Me.  94.) 

If  the  bankrupt  puts  another  in  possession  of  premises  leased  by  him,  but 
agrees  to  be  accountable  for  the  rent  until  they  are  relet,  the  claim  for  rent  is 
provable.     {In  re  Cosmore  G.  Bruce,  6  Ben.  515.) 

A  covenant  to  pay  the  debt  due  to  another,  is  for  a  debt  certain  or  capa- 
ble of  being  reduced  to  certainty,  and  is  provable.  {Murray  v.  De  R')ttmha7n, 
6  Johns.  Ch.  52.) 
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Sec.  6070.— -Any  person  liable  as  bail,  surety,  guarantor,  or 
otherwise  for  the  bankrupt,  who  shall  have  paid  the  debt,  or  any 
part  thereof,  in  discharge  of  the  whole,  shall  be  entitled  to  prove 
such  debt,  or  to  stand  in  the  place  of  the  creditor  if  the  creditor 
has  proved  the  same,  although  such  payments  shall  have  been 
made  after  the  proceedings  in  bankruptcy  were  commenced.  And 
any  person  so  liable  for  the  bankrupt,  and  who  has  not  paid  the 
whole  of  such  debt,  but  is  still  liable  for  the  same  or  any  part 
thereof,  may,  if  the  creditor  fails  or  omits  to  prove  such  debt, 
prove  the  same  either  in  the  name  of  tlie  creditor  or  otherwise, 
as  may  be  provided  by  the  general  orders  and  subject  to  sucIj 
regulations  and  limitations  as  may  be  established  by  such  general 
orders. 

This  provision  contemplates  two  cases,  1st.  Where  the  whole  debt  has 
been  paid,  and  the  creditor  satisfied  by  the  surety,  the  latter  may  prove  the 
debt,  or,  if  it  has  already  been  proved  by  the  creditor,  the  surety  may  stand 
in  the  place  of  the  latter.  2d.  Where  the  surety  has  not  paid  the  whole 
debt,  but  is  still  liable  for  the  same  or  any  part  thereof,  he  may,  if  the  cred- 
itor shall  fail  or  omit  to  prove  such  debt,  prove  the  same  either  in  the  Dame 
of  the  creditor  or  otherwise.  It  is  evident  that  the  debt  to  be  proved  by  the 
surety  in  the  latter  case  is  not  the  indebtedness  of  the  bankrupt  to  him  for 
the  amount  which  may  have  been  paid  by  him,  but  the  whole  indebtedness 
of  the  bankrupt  to  the  creditor.  This  provision  is  the  necessary  consequence 
of  the  preceding  clause,  and  indispensable  for  the  protection  of  the  surety, 
for  if  he  has  not  satisfied  the  whole  debt,  he  cannot  prove  under  the  first 
clause,  and  if  the  creditor  who  has  been  in  part  satisfied,  should  choose  not 
to  prove,  the  surety  who  has  paid  part,  and  is  liable  for  the  balance,  would 
be  deprived  of  all  share  in  the  bankrupt's  estate.  The  two  clauses  together 
secure  the  attainment  of  justice  in  all  cases.  By  the  first  the  surety  who 
has  dischargied  the  debt,  is  subrogated  to  the  right  of  the  creditor  whom  he 
has  paid.  By  the  second,  the  creditor  may  prove  the  whole  debt.  The 
surety  can  not  in  such  case  prove,  for  that  would  be  to  allow  the  same  debt 
to  be  proved,  in  part,  twice.  But  if  the  surety  has  paid  part,  the  creditor, 
after  receiving  in  dividends,  satisfaction  of  the  balance  due  him,  will  hold 
as  trustee  for  the  surety,  any  dividends  received  by  him  in  excess.  If  the 
creditor  omits  to  prove,  the  surety  may  do  so,  and  will  hold  any  dividends 
he  may  receive  to  meet  his  liability  to  the  original  creditor.  The  estate  will 
thus  yaj  dividends  only  on  the  true  amount  of  the  indebtedness,  the  cred- 
itor, who  has  the  double  security  of  the  bankrupt's  liability,  and  that  of  the 
surety,  will  be  satisfied,  while  the  surety  will  be  reimbursed,  either  through 
the  creditor,  if  he  proves,  or  directly  by  himself,  proving  the  debt  in  the  cred- 
itor's name,  that  proportion  of  the  debt  he  has  puid,  or  is  liable  for,  to  which 
as  a  creditor  of  the  bankrupt  he  is  entitled.  This  result,  however,  can  only 
be  attained  by  allowing  the  creditor  who  has  been  partly  paid  by  the  surety 
to  prove  and  receive  dividends  on  the  whole  debt,  or  the  surety,  who  in  ca?€ 
of  omission  by  the  creditor  proves  in  his  name,  to  make  like  proof  and  receive 
like  dividends.     {In  re  Ellerhorst  &  Co.  5  B.  R.  144.) 

A  surety  has  a  provable  claim  against  the  principal,  althousrh  he  has  not 
paid  the  debt  for  which  he  is  liable.  (Ma/^  v.  Wells,  7  How.  272 ;  s.  c.  17  Vt. 
503;  Kyle  v.  Bosdck,  10  Ala.  589;  Fulwood  v.  Bmhjield^  14  Penn.  90;  Tubbn  v. 
Williams.  9  Ired.  1;  Morse  v.  HoDey,  1  Sandf.  Ch.  187;  s  c.  1  Barb.  Ch.  404: 
cifntra,  McMulUn  v.  BanJc^  2  Penn.  343 ;   Cake  v.  LewiSy  8  Penn.  493.) 

A  surety  has  a  provable  debt  against  the  principal,  although  the  debt 
docs  not  fall  due  until  after  the  commencement  of  the  proceedings  in  bank- 
ruptcv.     ( Crafts  v.  MUt,  4  N.  Y.  603  ;  s.  c.  5  Barb.  305.) 
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The  claim  of  an  indorser  against  the  principal  is  provable,  although  the 
indorser  docs  not  pay  the  note  until  after  the  commencement  of  the  proceed- 
ings in  bankruptcy.  {Hardy  v.  Carter^  8  Humph.  153;  Tunno  v.  Bethune^  2 
Dessau.  285.) 

If  the  drawer  is  not  a  cosurety  with  the  payee  of  a  bill  of  exchange  drawn 
for  the  accommodation  of  the  acceptor,  the  claim  of  the  payee  is  a  provable 
debt.     {Dunn  v.  Sparks,  7  Ind.  490.) 

An  accommodation  maker  who  has  not  paid  the  note  can  not  prove  his 
claim  if  the  holder  has  proved  the  notg,  for  the  demand  can  not  be  twice 
proved.     (//*  re  Morse  &  Co.  11  B.  R.  482.) 

The  solvent  partner  stands  in  the  relation  of  a  surety  to  the  bankrupt  for 
the  firm  debt,  and  may  prove  for  the  latter's  share  of  the  indebtedness  upon 
showing  simply  that  he  stands  liable  for  payment.  {Butcher  v.  Forman,  6 
Hill,  683.) 

If  a  party  who  is  liable  with  the  bankrupt  as  a  maker  of  a  joint  and 
several  note,  is  merely  surety  for  the  bankrupt,  and  takes  up -the  note  by  giv- 
ing the  holder  his  own  individual  note,  he  is  entitled  to  prove  his  debt.  {In 
re  Geo.  P.  Morrill,  8  R.  B.  117;  s.  c.  2  Saw.  356.) 

A  second  indorser  upon  a  note  of  the  bankrupt  is  entitled  to  prove  the 
claim  by  way  of  security  against  the  possible  responsibility  of  any  of  the 
parties  personally  liable,  and  then  his  right  to  share  in  the  dividends  will 
depend  upon  his  having  naid  any  or  all  of  the  note.  {In  re  Montgomery,  8 
B.  R.  426 ;  s.  c.  3  Ben.  565.) 

If  the  creditor  has  proved  the  claim,  the  surety  may  apply  to  the  court 
for  an  order  that  the  proof  shall  stand  for  his  benefit  to  the  extent  of  the  pay- 
ments made  by  him  thereon.  {Downing y.  Traders^  Btinlc,  11  B.  R.  871;  s.  c. 
2  Dillon,  186.) 

This  clause  does  not  authorize  proof  by  the  pirty  so  liable,  only  in  a  case 
where  the  real  creditor  could  prove  his  claim.  {Sig>hyv.  Willis,  8  B.  R.  207; 
8.  c.  3  Ben.  371 ;  s.  c.  1  L.  T.  B.  71.) 

A  surety  upon  an  official  bond  has  no  claim  against  the  officer  until  he 
has  suffered  an  injury  in  consequence  of  becoming  surety.     {Ellis  v.  Ham,  28' 
Me.  885.) 

The  claim  of  a  surety  on  an  official  bond,  arising  from  the  neglect  of  the 
officer,  is  not  a  provable  demand  against  the  principal  when  there  is  no  proof 
that  he  h  is  not  faithfully  discharged  all  hi»  official  duties,  although  he  at 
the  time  has  actually  been  guilty  of  official  neglect.     {Ellis  v.  Ham,  28  Me. 
385. ) 

A  bond  to  indemnify  a  party  against  a  mortgage  signed  by  the  creditor 
jointly  with  the  bankrupt  is  a  provable  debt,  although  the  installments  which 
the  holder  is  compelled  to  pay  fall  due  afler  the  commencement  of  the  pro- 
ceedingjj  in  bankruptcy.     {Crafts  v.  Mott,  4  N.  Y.  603;  B.  c.  5  Barb.  305.) 

A  creditor  who  holds  a  note  made  for  the  accommodation  of  the  bankrupt, 
and  indorsed  by  him,  and  upon  which,  under  the  authority  of  the  court,  he 
has  effected  a  settlement  with  the  maker  at  forty  cents  on  the  dollar,  without 
prejudice  to  his  rights  against  the  bankrupt,  can  only  prove  for  th3  balance 
against  the  bankrupt's  estate.  {In  re  Howard,  Cole  &  Co.  4  B.  R.  571 ;  s.  c. 
2  L.  T.  B.  161.) 

If  a  creditor  holding  a  draft  drawn  by  the  bankrupt  and  accepted  for  his 
accommodation,  receives  a  part  payment  from  the  acceptor  without  prejudice, 
after  the  commencement  of  proceedings  in  bankruptcy,  he  may  prove  the 
whole  amount  of  the  draft  against  the  estate,  and  at  most  will  only  be  liable 
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to  be  treated  as  proving  in  part  for  the  benefit  of  the  acceptor.     {Dovcning  t. 
Traders'  Bank,  11  B.  R.  371 ;  8,  c.  2  Dillon,  136.) 

Where  an  indorser  pays  a  certain  sum  in  discharge  of  his  liability  on  b 
note,  the  holder  may  prove  the  full  amount  against  the  estate  of  the  maker 
without  giving  credit  for  what  he  receives  from  the  indorser.  The  legal 
effect  of  the  transaction  is  an  agreement  not  to  sue  the  indorser^  and  the 
holder  remains  the  owner  of  the  whole  debt  in  trust  to  collect  it  from  the 
principal  debtor  and  to  pay  the  remainder  of  his  own  demand  first,  and  to 
then  turn  the  balance  over  to  the  indorser,  who  has  a  right  to  be  indemnified 
subject  only  to  the  holder^s  better  title.     {Ex  parte  Talcott,  9  B.  R.  503.) 

Sec.  50Y1. — Where  the  bankrupt  is  liable  to  pay  rent  or  other 
debt  falling  due  at  fixed  and  stated  periods,  tlie  creditor  may 
prove  for  a  proportionate  part  thereof  up  to  the  time  of  the  bank- 
ruptcy, aa  if  the  same  grew  due  from  day  to  day,  and  not  at  such 
fixed  and  stated  i)eriods. 

The  words  "the  time  of  bankruptcy"  mean  the  time  when  the  petition 
was  filed  to  which  time  the  adjudication  relates.  Rent  for  the  time  after  the 
commencement  of  proceedings  in  bankruptcy  is  not  a  provable  debt.  Where 
an  article  is  purchased,  the  consideration  is,  or  is  assumed  to  be  executed, 
while  iu  the  case  of  rent  the  consideration  is  assumed  to  be  not  executed, 
but  executory,  the  use  and  occupation  being  in  futuro,  (May  v.  Mendn^  9 
B.  R.  419 ;  s.  c.  47  How.  Pr.  37;  8.  c.  7  Ben.  238 ;  Baileys,  Loeh,  11  B.  R 
271 ;  s.  c.  2  Cent.  L.  J.  42  ;  in  re  Lynch  &  Bernstein,  7  Ben.  26 ;  in  re  Peter 
Hufhagel,  12  B.  R.  554.) 

Where  the  property  has  been  condemned  for  public  uses,  and  a  certain 
sum  allowed  to  the  bankrupt,  upon  the  theory  that  he  would  remain  liable  for 
the  rent  till  the  termination  of  the  lease,  the  landlord  may  prove  a  claim  for 
the  full  rent,  with  a  proper  rebate  of  interest.  {In  re  John  Clancy,  10  B.  R. 
215.) 

Whenever  the  law  gives  a  creditor  a  right  to  have  a  debt  satisfied  from 
the  proceeds  of  property,  or  before  the  property  can  be  otherwise  disposed 
of,  it  gives  a  lien  on  such  property  to  secure  the  payment  of  this  debt  Rent 
is  a  lien  under  the  statutes  of  Maryland,  Virginia,  Kentucky,  New  Jersey, 
South  Carolina,  Mississippi  and  Louisiana.  {In  re  Wynne,  4  B.  R.  23 ;  s.  c. 
Chase,  227 ;  s.  c.  2  L.  T.  B.  116  :  in  re  Dunham  &  Hawks,  27  Leg.  Int.  404 ;  in  re 
Trim  et  al.  5  B.  R.  23 ;  in  re  Webb  &  Co.  6  B.  R.  802 ;  Walker  v.  Barton^  8 
B.  R.  265 :  8.  c.  1  B.  L.  T.  625 ;  Marshall  v.  Knox,  8  B.  R.  97 ;  s.  c.  16  Wall. 
551 ;  Avstin  v.  0' Riley,  12  B.  R.  829;  s.  c.  8  B.  R.  129;  s.  c.  2  Cent.  L.  J. 
455;  eontra,  Bailey  v.  Loeb^  11  B.  R.  271;  s.  c.  2  Cent.  L.  J.  42.) 

The  lien  is  not  waived  by  a  mere  agreement  to  forbear  to  distrain  upon 
the  condition  that  the  propertv  shall  be  kept  upon  the  premises.  (  Walker  v. 
Barton,  8  B.  R.  265;  s.  c.  1  B."L.  T,  625.) 

Where  the  statute  of  8  Anne,  ch.  xiv,  or  similar  statutory  provision  pre- 
vail, the  landlord,  by  making  a  demand  upon  the  assignee^  before  the  re- 
moval of  the  goods,  for  an  amount  not  exceeding  a  year's  rent,  is  entitled  to 
priority  of  payment,  whether  the  right  of  distraining  exists  or  not.  {In  re 
Appold,  1  B.  R.  621 ;  s.  c.  6  Phihi.  469 ;  s.  c.  1  L.  T.  B.  88 ;  Walker  v.  Barton, 
3  B.  R.  205  ;  s.  c.  1  B.  L.  T.  6*25 ;  in  re  Trim  et  al.  5  B.  R.  28;  Longstreth  v. 
Pennoch,  20  Wall.  575;  s.  c.  7  B.  R.  449;  s.  c.  12  B.  R.  95;  contra,  in  re  H. 
L.  Butler,  6  B.  R.  501 ;  s.  c.  19  Pitts.  L.  J.  146.) 

If  a  trustee  under  an  assignment  for  the  benefit  of  creditors  sells  the  goods 
after  the  commencement  of  the  proceedings  in  bankruptcy,  and  delivers  the 
proceeds  to  the  assignee,  the  landlord  is  entitled  to  priority  of  payment  out 
of  the  same.     {In  re  Bowne  &  Ten  Eyck,  12  B.  R.  629.) 
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If  an  execution  is  issued  before  the  commencement  of  the  proceedings  in 
bankruptcy,  the  landlord  is  entitled  to  a  priority  for  the  rent  in  arrear, 
altboagh  the  levy  was  not  made  nor  notice  of  the  rent  given  to  the  sheriflf 
until  after  that  time.     (Barnes'  Appeal,  13  B.  R.  543:  s.  c.  76  Penn.  50.) 

The  landlord's  right  to  rent  against  the  bankrupt's  estate  expires  on  the 
day  of  adjudication.     {In  re  Webb  &  Co.  6  B.  R.  302.) 

Under  the  statutes  of  Illinois,  a  distress  for  rent  is  in  the  nature  of 
an  attachment  upon  mesne  process.  Hence,  the  assignee  of  a  bankrupt 
tenant  is  vested  with  all  the  property  of  the  tenant  upon  which  a  distress 
warrant  has  been  issued  and  levied,  prior  to  the  granting  of  the  certifi- 
cate of  the  court  to  the  officer  of  the  amount  due  from  the  tenant,  and  afr- 
sessed  and  entered  of  record.  But  where  the  right  of  the  landlord  has  l>een 
exercised  by  the  issuing  and  levy  of  the  warrant,  and  filing  a  copy  of  that 
and  of  the  inventory  of  the  goods  before  the  magistrate,  or  in  the  proper 
court,  and  the  obtaining  of  the  certificate  of  the  amount  found  due,  the  land- 
lord has  a  priority  over  the  general  creditors.  Where  no  distress  warrant  has 
bfHiu  issued  prior  to  the  filing  of  the  petition  in  bankruptcy,  the  landlord  can 
have  no  priority  or  preference  over  the  general  creditors.  {In  re  Joslyn  et  al, 
3  B.  R.  473;  s.  o.  2  Biss.  235;  Morgan  v.  Campbell,  11  B.  R.  529;  s.  c.  22 
Wall.  381.) 

A  mortgage  to  secure  the  rent  under  a  lease  which  provides  for  its  termina- 
tion, if  the  assignee,  in  case  of  the  bankruptcy  of  the  lessee,  shall  not  accept 
the  lease  within  ten  days  after  his  appointment,  is  a  security  for  the  payment 
of  the  rent  up  to  the  time  when  the  assignee  elects  not  to  take  the  lease, 
although  more  than  ten  days  have  elapsed.  {In  re  R.  F.  Yeaton,  Lowell, 
420.) 

Where  a  lease  stipulates  that  all  unpaid  rent  shall  be  a  mortgage  lien  upon 
the  property  on  the  premises,  it  creates  an  equitable  lien  that  is  valid  against 
the  assignee.     {McLean  v,  Khin,  3  Dillon,  113.) 

A  lease  containing  a  covenant  that  the  lease  shall  operate  as  a  mortgage 
upon  all  property  placed  on  the  premises  to  secure  the  rent  accruing  there- 
under, is  void  as  against  the  creditors  of  an  assignee  of  the  lease,  although 
it  is  properly  recorded  as  a  chattel  mortgage,  unless  it  is  accompanied  by 
pome  evidence  or  notice  that  he  holds  the  premises  subject  thereto.  {In  re 
Dyke  «fc  Marr,  9  B.  R.  430.) 

All  right  to  priority  under  a  lease  which  stipulates  that  the  rent  shall  be 
a  lien  on  the  property  placed  on  the  premises,  and  gives  the  landlord  the 
power  to  take  possession  thereof,  is  terminated  if  the  assignee  takes  posses- 
sion before  the  landlord  does.     {In  re  Dyke  &  Marr,  9  B.  R.  480.) 

A  lease  which  contains  a  covenant  that  the  lease  shall  constitute  a  mort- 
gage on  the  property  placed  on  the  premises  to  secure  the  rent  accruing  there- 
under, is  void  unless  it  is  properly  recorded  as  a  chattel  mortgage.  {In  re 
Dyke  <&  Marr,  9  B.  R.  430.) 

If  the  assignee  elects  not  to  accept  the  lease,  the  landlord  can  not  prove 
for  the  damages  suffered  by  him  in  reletting  the  premises.  Future  rent  is  not 
a  contingent  debt  or  liability.  There  is  no  right  of  action  at  the  time  of  the 
bankruptcy,  except  for  the  arrears.     {Ex  parte  Houghton,  Lowell,  554.) 

If  the  landlord  re-enters,  under  a  power  contained  in  the  lease,  such  entry 
puts  an  end  to  the  term,  and  to  all  claim  for  future  rent.  {Ex  parte  Houghton, 
Lowell,  554.) 

Damages  for  alterations,  made  in  violation  of  a  covenant  contained  in  a 
lease,  constitute  a  provable  demand.     {Ex  parte  Houghton,  Lowell,  554.) 

A  covenant  to  pay  taxes  assessed  during  the  term,  where  they  are  assessed 
as  of  the  first  day  of  May  in  each  year,  includes  only  those  taxes  which  were 
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assessed  in  the  months  of  May  during  the  continuance  of  the  tenn.     {Exparte 
Houghton,  Lowell,  554.) 

If  the  bankrupt,  as  sub-lessee,  covenants  to  pay  the  taxes,  and  tbey  we 
assessed  to  tlie  owner  of  the  estate,  the  claim  of  the  mesne  landlord,  if  he 
pays  them,  is  not  entitled  to  preference,  because,  as  between  the  parties,  it 
rested  in  contract  merely,  and  was,  to  all  intents  and  purposes,  a  part  of  the 
rent.  As  the  taxes  were  not  assessed  to  the  bankrupt,  the  State  had  no  right 
to  prove  them  in  bankruptcy.     {Ex  parte  Houghton,  Lowell,  554.) 

If  the  landlord  takes  a  note  for  the  rent  which  is  not  paid  at  maturity,  be 
IB  entitled  to  all  his  remedies  for  the  security  or  collection  of  the  debt  in  the 
same  manner  ns  if  the  note  had  never  been  given.  {In  re  Bowne  &  Ten  Eyck, 
12  B.  R.  529.) 

A  distress  warrant  can  not  be  issued  against  the  property  of  the  bankrupt 
after  the  commencement  of  proceedings  in  bankruptcy.  No  lien  can  be  re- 
quired or  enforced  by  any  proceedings  in  a  State  court  after  the  petirion  has 
been  filed.  {In  re  Wvnne,  4  B.  R.  23;  s.  c.  Chase,  227;  s.  c.  2  L.  T.  B.  116; 
BroeJr  v.  Terrell^  2  B.  R.  643;  Morgan  v.  Campbell,  11  B.  R.  529;  s.  c.  22  Wall. 
881.) 

Until  an  assignee  in  bankruptcy  elects  to  accept  a  lease  as  assignee  he 
does  not  become  liable  for  rent  accruing  after  the  adjudication  and  assignment 
in  bankruptcy.     {In  re  Ten  Eyck  &  Choate,  7  B.  R.  26.) 

Occupation  of  the  premises,  independently  of  the  lease,  is  not  evidence  of 
an  election  to  accept  it.     {In  re  Ten  Eyck  &  Choate,  7  B.  R.  26.) 

Merely  allowing  the  bankrupt's  goods  to  remain  on  the  premises  does  not 
alone  prove  an  acceptance  of  the  lease,  especially  when  the  key  is  sent  back  to 
the  lessor,  which  is  an  unequivocal  act  of  renunciation.  {In  re  R.  F.  Yeaton, 
Lowell,  420.) 

If  a  joint  lease  to  the  bankrupt  and  another  reserves  the  right  to  re-enter 
for  the  non-payment  of  the  rent,  and  the  tenants,  by  a  sub-agreement,  appor- 
tion the  property  and  the  rent  among  themselves,  the  tenants  will  be  entitled 
to  as  full  use  of  the  whole  premises  as  the  assignee,  until  the  latter  pays  in 
full  what  the  bankrupt  was  to  pay  by  the  sub-agreement  in  order  to  enjoy  th',j 
exclusive  use  of  his  part  as  against  the  solvent  tenant.  But  the  solvent 
tenant  is  not  entitled  to  the  exclusive  use  of  the  entire  premises  until  tbe 
assignee  pays  the  arrears  of  rent.  {In  re  Hotchkiss,  9  B.  R.  488;  s.  c.  7  Ben. 
285.) 

Rent  for  the  use  of  premises  to  store  goods  of  the  bankrupt,  from  the  time 
of  the  commencement  of  proceedings  in  bankruptcy  to  the  date  of  surrender, 
should  be  paid  by  the  assignee,  and  charged  as  a  part  of  his  expenses.  {Inrf 
Walton,  1  B.  R.  557 ;  s.  c  1  Deady,  598 ;  8.  c.  1  L.  T.  B.  162 :  in  re  Appold, 
note,  1  B.  R  621 ;  8.  c.  6  Phila.  469 ;  s.  c.  1  L.  T.  B.  83 ;  Walker  v  Barton 
3  B.  R.  265 ;  s.  c.  1  B.  L.  T.  625 ;  in  re  Merrifiekl,  3  B.  R.  98  ;  in  re  Laurie  d 
al.  4  B  R.  82;  s.  c.  Lowell,  404 ;  in  re  Dunham  &  Hawks,  27  Leg.  Int.  404; 
in  re  Webb  &  Co.  6  B.  R.  302;  in  re  H.  L.  Butler,  6  B.  R.  501 ;  s.  c.  19  Pitts. 
L.  J.  146;  in  re  Lynch  &  Bernstein,  7  Ben.  26;  in  re  Peter  Hufnagel,  12  B. 
R.  554.) 

The  landlord  is  not  entitled  necessarily  as  a  question  of  law  to  full  rent 
of  the  premises  from  the  commencement  of  the  proceedings  in  bankruptcy  to 
the  date  of  the  surrender.     (/;i  re  Lynch  &  Bernstein,  7  Ben.  26.) 

A  landlord  has  no  lien  on  the  goods  on  the  premises  for  the  rent  that 
accnies  after  the  commencement  of  proceedings  in  bankruptcy,  for  tbe  debt  is 
not  provable.     {Bailey  v.  Loeb,  11  B.  R.  271 ;  s.  c.  2  Cent.  L.  J.  42.) 

The  fact  that  an  injury  to  the  building  was  prevented  by  not  removing 
the  machinery,  is  not  a  circumstance  that  can  be  considered  in  determining 
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the  amount  of  the  compensation  for  the  use  of  premises.     {In  re  William  P. 
Breck  et  al.  12  B.  R.  215  ;  s.  c.  9  Pac.  L.  R.  242. ) 

A  reasonable  compensation  may  be  allowed  to  the  landlord  for  the  use  of 
premises  after  the  commencement  of  the  proceedings  in  bankruptcy,  where 
the  estate  has  received  a  benefit  to  that  amount.  {In  re  William  P.  Breck  et 
al.  12  B.  R.  215;  s.  c.  9  Pac.  L.  R.  242;  in  re  Hamburger  &  Frankel,  12  B. 
R.  277.) 

If  the  landlord  desires  to  obtain  compensation  equal  to  the  rent  offered  by 
other  persons,  he  should  ask  the  court  to  sanction  the  rate  of  rent  or  give  up 
the  premises.  It  is  not  enough  to  ask  possession  or  rent  from  the  marshal. 
(In  re  Joseph  Metz,  6  Ben.  571.) 

A  covenant  to  pay  taxes  upon  a  certain  piece  of  ground  as  to  all  taxes 
imposed  after  the  discharge  can  not  be  proved.  (Mwray  v.  De  Bottenluim^  6 
Johns.  Ch.  52.) 

A  claim  for  storage  which  accrued  after  the  commencement  of  proceed- 
ings in  bankroptcy,  is  not  a  provable  debt.  (Bobinson  v.  Pemnt^  8  B.  R. 
426;  8.C.  53N.  Y.  419.) 

Sec.  5072. — No  debts  other  than  those  specified  in  the  five 
preceding  sections  shall  be  proved  or  allowed  against  the  estate. 

The  provisions  in  regard  to  what  debts  may  be  proved  are  arbitrary,  but 
do  not  affect  the  existence  or  validity  of  such  debts  as  are  not  provable,  nor 
does  a  discharge  release  them.  If  a  debt  is  provable,  it  comes  in  for  a  divi- 
dend, and  can,  unless  it  is  an  excepted  debt,  be  discharged.  If  it  is  not 
provable,  it  does  not  come  in  for  a  dividend,  and  will  not  be  discharged. 
{In  re  May  &  Merwin,  9  B.  R.  419;  s.  c.  47  How.  Pr.  37 ;  s.  c.  7  Ben.  238.) 

If  creditors  whose  debts  arose  subsequent  to  the  bankruptcy  were  per- 
mitted to  share  with  those  whose  demands  accrued  before,  the  latter  would 
be  exposed  to  the  hardship  of  having  only  a  dividend  in  bankruptcy,  while 
the  former,  besides  an  equal  dividend,  would  retain  a  remedy  for  the  residue 
against  the  bankrupt  himself  and  his  future  property.  The  privilege,  there- 
fore, of  creditors  to  prove' and  of  the  bankrupts  to  be  discharged  from  debts 
is  wisely  made  coextensive  and  commensurate.  {Ratlibone  v.  Blackford^  1 
Caines,  588.) 

Sec.  5073. — In  all  cases  of  inntual  debts  or  mutual  credits  be- 
tween the  parties!,  tlie  account  between  th(jm  sliall  be  stated,  and 
one  debt  set  off  against  the  other,  and  tiio  balance  only  shall  be 
allowed  or  paid,  but  no  set-oif  shall  be  allowed  in  favor  of  any 
debtor  to  the  bankrupt  of  a  claim  in  its  nature  not  provable* 
against  the  estate,  or  of  a  claim  purchased  by  or  transferred  to 
him  after  the  filing  of  the  petition,*  or  in  cases  of  compulsory 
bankruptcy,  after  the  act  of  bankruptcy  upon  or  in  respect  of 
which  the  adjudication  shall  be  made,  and  with  a  view  of  making 
such  set- off. 

This  section  was  not  intended  to  enlarge  the  doctrine  of  set-oflf,  or  to  enable 
a  party  to  make  a  set-off  in  cases  where  the  principles  of  legal  or  equitable 
set-off  did  not  previously  authorize  it.  The  d^^bts  must  be  mutual,  and  must 
be  in  the  same  right.  {Sawyer  v.  Iloag^  9  B.  R.  145 ;  s.  c.  3  Biss.  298 ;  s.  c. 
17  Wall.  GIO.) 


So  amended  by  act  of  22  June,  1874,  §  6. 
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Tbe  term  *'  debt "  is  fairly  to  be  construed  to  mean  any  debt  for  which  the 
act  provides.  A  debt  which  may  be  proved,  and  to  the  owner  of  which  a 
dividend  must  be  paid,  is  a  debt  in  the  sense  of  the  term  as  used  in  this  ^xc- 
tion.     {Tucker  v.  Ozleyy  6  Crancli,  84;  s.  c.  1  Cranch,  C.  C.  419.) 

The  term  *' mutual  credits"  in  the  bankrupt  act  is  more  comprehensive 
than  the  term  "  mutual  debts  "  in  the  statutes  relating  to  set-off.  The  term 
credit  is  synonymous  with  trust,  and  the  trust  or  credit  need  not  be  of  money 
on  both  sides.  Where  a  creditor  has  goods  or  chosesin  action  of  the  bankrupt 
put  in  his  hands  before  bankruptcy,  by  a  valid  contract,  by  the  terms  of  which 
the  deposit  will  result  in  a  debt,  as  if  they  are  deposited  for  sale  or  collection, 
the  case  of  mutual  credit  has  arisen  within  the  meaning  of  the  bankrupt  act. 
( JEfe  parte  Caylus  et  al.  Lowell,  550 ;  Cntlin  v.  Foster^  3  B.  R.  540 ;  s.  c.  1  Saw. 
87;  s.  c.  1  L.  T.  B.  192;  Murray  v.  Riggs^  15  Johns.  571.) 

A  creditor  who  at  the  time  of  the  bankruptcy  has  in  his  hands  goods  or 
chattels  of  the  bankrupt,  with  a  power  of  sale,  or  chases  in  action^  with  a 
power  of  collection,  may  sell  the  goods  or  coTlect  the  claims  and  set  them  ofif 
against  the  debt  the  bankrupt  owes  him.     {In  re  Dow  et  al.  14  B.  R.  307.) 

A  party  who  holds  stock  of  the  bankrupt  as  collateral  for  a  certain  debt 
which  was  overdue  at  the  commencement  of  the  proceedings  in  bankruptcy, 
may,  if  he  has  power  to  sell  the  stock,  retain  the  surplus  by  way  of  set-off  on 
smother  claim  which  he  holds  against  the  bankrupt.  {In  re  Dow  et  al.  14  B. 
R.  307.) 

Where  the  same  persons  conduct^business  under  two  different  names  in 
different  places,  there  is  no  implied  ulterior  lien  upon  the  surplus  of  the  se- 
ctirities  deposited  with  one  house  for  any  deficiency  in  the  value  of  the  securi- 
ties deposited  with  tbe  other  house.     {Sparhawk  v.  Drexel^  12  B.  R.  450.) 

If  the  debtor  knows  that  two  houses  are  comj:)03ed  of  the  same  persons, 
and  the  declarations  or  acts  of  the  parties  pending  the  business  indicate  a  be- 
lief upon  each  side,  that  either  house  may  control  the  securities  deposit^ 
with  the  other  house,  an  ulterior  lien  will  attach  in  favor  of  either  house  upon 
any  surplus  in  the  value  of  the  securities  deposited  with  the  other  house. 
{Sparhauk  v.  Brexel,  12  B.  R.  450.) 

A  partnership  can  not  retain  the  surplus  arising  from  the  sale  of  securities 
deposited  with  a  member  of  the  firm  to  secure  a  loan  made  by  him  without  a 
positive  appropriation  by  the  bankrupt  to  their  claim,  or  an  agreement  of 
equivalent  effect.     {Sparhawk  v.  Brexet,  12  B.  R.  450.) 

« 

A  creditor  who  purchases  a  secured  claim  and  receives  a  transfer  of  the 
securities,  can  not  retain  the  surplus  arising  from  the  sale  of  the  securities  on 
acco  unt  of  his  own  claim.     {Sparhawk  v.  Drexd^  12  B.  R.  450.) 

If  a  banker  in  the  regular  course  of  business  receives  drafts  for  collection, 
he  may  retain  the  amount  so  collected  to  pay  an  indebtedness  due  to  him, 
although  the  money  was  collected  after  the  commencement  of  the  proceed- 
ings in  bankruptcy.  .  {In  re  Famsworth,  Brown  &  Co.  14  B.  R.  148;  s.  c.  5 
Biss.  224.) 

The  words  "  mutual  credit "  are  broad  enough  to  include  an  indorser  on 
a  bill  of  exchange  which  was  protested  before  the  commencement  of  the  pro- 
ceedings in  bankruptcy,  although  he  did  not  pay  it  until  afterwards.  {Marh 
V.  Barker,  1  Wash.  178.) 

Before  an  indorser  can  offset  a  liability  on  a  draft  indorsed  for  the  bank- 
rupt, he  must  show  the  debt  to  be  subsisting  in  him  alone,  for  the  debt  at- 
tempted to  be  set  off  must  be  a  good  and  subsisting  one  at  the  time  the  action 
ii  brought.     {Marks  v.  Barker,  1  Wash.  178.) 

The  claim  may  be  set  off  by  the  holder,  although  he  has  never  proved  it 
in  bankruptcy.     {Tucker  v.  Oxley,  5  Cranch,  84;  8.  c.  1  Cranch  C.  C.  419.) 
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A  stockholder  can  not  set  off  a  claim  held  by  him  upon  the  corporation 
against  a  demand  for  an  unpaid  subscription  for  stock.  The  debts  are  not 
mutual.  The  debt  due  on  the  subscription  is  a  trust  fund  devoted  to  the 
pa3'ment  of  all  the  creditors  of  the  company.  As  soon  as  the  company  be- 
comes insolvent,  and  the  fact  becomes  known  to  the  stockholder,  the  right 
of  set-off  for  an  ordinary  debt,  to  its  full  amount,  ceases.  It  becomes  a  fund 
belonging  in  equity  equally  to  all  the  creditors,  and  can  not  be  appropriated 
by  the  debtor  to  the  exclusive  payment  of  his  own  claim.  {Sawyer  v.  Hoag^ 
9  B.  R.  145 ;  s.  c.  3  Biss.  293;  s.  c.  17  Wall.  610  ;  Scammon  t.  KinibaU,  8  B. 
R.  837 ;  8.  c.  18  B.  R.  445 ;  s.  0.  5  Biss.  431 ;  s.  c.  6  L.  T.  B.  424  ;  Jenkins  v. 
Armour,  14  B.  R.  276.) 

A  claim  for  a  loss  on  a  policy  of  insurance  may  be  set  off  against  an  in- 
debtedness from  the  holder  to  the  company  for  money  deposited  with  him  as- 
a  banker.     {Scammon  v.  Kimball^  13  B.  R.  445 ;  s.  c.  8  B.  R.  337  ;  s.  c.  5  Biss. 
431 ;  s.  c.  6  L.  T.  B.  424.) 

If  a  stockholder  purchases  a  claim  against  the  corporation  and  accepts 
his  stock  note  in  return  therefor,  he  is  liable  for  interest  from  the  date  of  the 
conversion.     {Jenkins  v.  Armour,  14  B.  R.  276 ;  s.  c.  8  C.  L.  N.  267.) 

Losses  upon  policies  of  insurance  may  be  set  off  against  money  borrowed 
from  the  insurance  company.  {Drake  v.  Rollo,  4  B.  R.  689 ;  s.  c.  8  Biss. 
273.) 

A  party  who  has  acted  under  a  deed  of  trust,  for  the  benefit  of  creditors, 
declared  void  as  being  contrary  to  the  provisions  of  the  bankrupt  act,  is  en- 
titled to  set  off  the  value  of  the  services  rendered  by  him  under  such  deed 
against  the  claim  for  property  that  came  to  his  hands  under  it,  even  though 
he  did  have  notice  of  the  act  of  bankruptcy  committed  by  the  bankrupt  at 
the  time  of  the  rendering  of  the  services.  {Catlin  v.  Foster^  3  B.  R.  540  ;  s. 
c.  1  Saw.  37 ;  8.  c.  1  L.  T.  B.  192.) 

A  joint  claim — that  is  to  say,  a  debt  due  to  several  joint  creditors — can 
not  be  set  off*  against  a  debt  due  by  one  of  them.     If  a  debt  is  due  to  A.  and 

B.  how  can  any  court  compel  the  appropriation  of  it  to  pay  the  indebtedness 
of  A.  to  the  common  debtor,  without  committing  injustice  towards  B.?  The 
debtor  who  owes  a  debt  to  several  creditors  jointly  can  not  discharge  it  by 
setting  up  a  claim  which  he  has  against  one  of  those  creditors,  for  the  others 
have  no  concern  with  his  claim,  and  can  not  be  affected  by  it;  and  no  more 
can  one  of  several  joint  creditors,  who  is  sued  by  the  common  debtor  for  a 
separate  claim,  set  off  the  joint  demand  in  discharge  of  his  own  debt,  for  he 
has  no  right  thus  to  appropriate  it.  Equity  will  not  allow  him  to  pay  his 
separate  debt  out  of  the  joint  fund.  {Gray  v.  Rolh,  9  B.  R.  337;  s.  c.  18 
Wall.  629 ;  8.  c.  1  A.  L.  T.  [N.  S.]  195  ;  Hitchcock  v.  Hollo,  4  B.  R.  690;  s.  c. 
3  Biss.  276.) 

If  A.  and  B.  are  indebted  upon  a  joint  note  to  a  bankrupt  insurance  com- 
pany, and  B.  and  C.  have  a  joint  claim  for  a  loss  under  a  policy  issued  by  the 
company,  the  claim  under  the  policy  can  not  be  set  off  against  the  note,  for 
there  is  neither  a  mutual  debt  nor  a  mutual  credit.  {Gray  v.  Hollo,  9  B.|R. 
337  i  s.  c.  18  Wall.  629 ;  s.  c.  1  A.  L.  T.  [N.  S.]  195.) 

The  set-off  can  not  be  allowed  in  such  a  case,  even  though  the  liability  on 
the  note  is  several  as  well  as  joint,  and  *C.  consents  to  the  setoff.  {Gray  v. 
Rollo,  9  B.  R.  337  ;  s.  c.  18  Wall.  629 ;  s.  c.  1  A.  L.  T.  [N.  8.]  195.) 

A  joint  indebtedness  may  be  proved  and  set  off  against  the  estate  of  either 
of  the  joint  debtors  who  may  become  bankrupt,  and  the  fact  that  it  may  be 
subject  to  be  marshalled  makes  no  difference.  The  joint  debtors  are  severally 
liable  in  wlulo  for  th«  whole  debt.  {Gray  v.  Hollo,  9  B.  R.  337  ;  s.  c.  18  Wall. 
629 ;  s.  c.  1  A.  L.  T.  fN.  S.]  195  ;  Tucker  v.  Oxley,  5  Cranch,  34 ;  s.  c.  1  Cranch 

C.  C.  419 ;  contra,  Wright  v.  Foster,  3  McLean,  229.) 
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The  partnership  is  a  different  thinjr  from  the  partners  themselves,  and  the 
debts  of  the  firm  are  different  in  character  from  other  joint  debts.  A  joint 
debt  incurred  by  all  the  partners  can  not  be  set  off  against  a  demand  of  the 
firm  upon  the  creditor  who  holds  the  joint  obligation.  An  illegal  claim  can 
not  be  set  off.     {Forsyth  v.  WoodSy  5  B.  R.  78  ;  s.  c.  11  Wall.  484.) 

An  unliquidated  demand  against  the  bankrupt,  as  supercargo,  for  violatiner 
his  instructions  in  not  keeping  the  vessel  insured,  can  not  be  set  off  against  a 
demand  for  wages  due  to  him  and  moneys  advanced  by  him.  (^Brawn  t. 
Gumming^  2  Caines,  33.) 

A  demand  against  the  bankrupt  which  has  arisen  s'nce  the  bankruptcj 
can  not  be  set  off  against  the  assignee.  {Barclay  y.  Carson,  3  Hay  [N.  C] 
243.) 

A  bond  due  from  the  bankrupt  can  not  be  set  off  against  a  note  made  afler 
the  commencement  of  the  proceedings  in  bankruptcy,  and  passed  by  the 
payee  to  the  assignee.     {Mcloer  v.  Wilson,  1  Cranch  C.  C.  423.) 

A  party  who  has  funds  in  his  hands,  arising  from  the  sale  of  goods,  may, 
in  an  action  of  assumpsit  therefor  set  off  a  claim  held  by  him  against  the 
bankrupt,  although  the  goods  were  shipped  to  him  under  a  special  contract, 
that  the  proceeds  should  be  applied  to  another  purpose,  and  not  to  such  claim 
so  held  by  him.     (Marks  v.  Barker,  1  Wash.  178.) 

If  a  party  who  had  joined  with  the  bankrupt  in  sending  a  vessel  on  a 
voyage,  where  he  retained  the  government  of  the  adventure,  subsequently 
indorsed  for  the  bankrupt  without  a  special  agreement  that  he  should  hoM 
the  bankrupt's  share  in  the  venture  as  security,  he  can  not  claim  to  retain  the 
proceeds  of  the  venture  to  reimburse  himself  for  moneys  paid  on  the  indorse- 
ments, especially  if  the  cargo  did  not  come  into  his  possession  until  after  the 
commencement  of  the  proceedings  in  bankruptcy.  (Tunno  v.  Bethune,  2 
Dessau.  285.) 

If  a  party  takes  a  deed  of  land  in  his  own  name,  and  subsequently  loans 
his  notes  to  the  person  for  whose  benefit  he  holds  the  title,  he  may  retain  the 
land  until  the  notes  are  paid.     {Frazer  v.  Uollowell,  1  Binn.  126.) 

A  debt  payable  in  fuiuro  can  be  set  off  against  a  debt  payable  in  ff<r- 
senti.  Though  there  are  not  debts  mutually  payable  between  the  parties, 
there  are  mutual  credits,  and  the  case  is  within  the  equity  of  the  statute.  (/« 
re  City  Bank,  6  B.  R.  71 ;  s.  c.  4  0.  L.  N.  81  ;  Drake  v.  Rollo,  4  B.  R.  689;  s. 
c.  3  Biss.  273.) 

A  claim  for  unliquidated  damages  can  not  be  set  off  by  the  bankrupt 
against  the  claim  of  a  creditor.  The  creditor  has  the  right  to  prove  bis 
claim  in  full.     {In  re  Orne,  1  B.  R.  57 ;  s.  c.  1  Ben.  361.) 

Qijcmre.  Can  a  party,  by  way  of  defense  to  an  action  by  the  as-ignee, 
plead  and  set  off  a  claim  which  has  been  once  presented  for  proof,  and  re- 
jected ?     {Catlin  V.  Foster,  3  B.  R.  540;  s.  c.  1  Saw.  37;  s.  c.  1  L.  T.  B.  192.) 

I  When  the  assignee  brings  an  action  upon  a  demand  due  to  the  bankrupt, 
the  defendant  may  plead  a  set-off  to  more  or  less  of  such  demand,  although 
the  same  has  not  been  proved  and  presented  to  the  assignee,  and  rejectei 
by  the  judge,  and  appeal  taken  to  the  circuit  court.  (Catlin  v.  Faster,  8  B. 
R.  540;  s.  c.  1  Saw.  37;  s.  c.  1  L.  T.  B.  192.) 

A  party  has  the  right  to  have  his  credit  for  a  deposit  in  a  bankrupt  bank 
set  off  against  his  indebtedness  as  indorser  upon  a  note  held  by  the  bank  aud 
duly  protested.  And  if  the  parties  before  bankruptcy  do  what  the  la«' 
allows,  and  the  indorser  thus  takes  up  the  note,  it  can  not  be  recovered  from 
him.     (  Winslow  v.  Bliss,  2  Lans.  220.) 

A  bank  may  set  off  the  amount  due  on  a  protested  draft,  against  a  deposit 
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made  by  the  bankrapt,  and  need  not  pay  such  deposit  to  the  assignee.     {In  re 
H.  Petrie,  7  B.  R  832.) 

Any  collections  in  excess  of  the  advances  for  which  they  were  specifically 
pledged,  made  after  the  commencement  of  proceedings  in  bankruptcy,  are 
collections  for  the  account  of  the  assignee,  and  as  to  them  no  right  of  set-oflf 
exists.  {Clarh  v.  Ii^Hn,  9  B,  R.  19;  s.  c.  11  B.  R.  337;  s.  c.  10  Blatch.  204; 
s.  c.  21  Wall.  360.) 

A  creditor  is  entitled  to  retain  money  due  to  the  bankrupt  and  apply  it 
to  his  claim,  although  he  has  attempted  to  obtain  a  preference  thereon,  for 
the  debt  is  a  valid  debt  against  the  bankrupt,  although  it  can  not  be  proved, 
and  the  law  allows  and  requires  the  set-oflf.  {Clarh  v.  Iselin^  9  B.  R.  19;  s.  o. 
11  B.  R,  337;  s.  c.  10  Blatch.  204;  s.  c.  21  Wall.  360.) 

A  creditor  who  has  recei\^ed  and  sold  the  goods  of  the  bankrupt  under  an 
agreement  to  account  for  the  same  to  a  committee  of  creditors  can  not  set  oif 
the  balance  due  from  him  on  the  special  account  against  the  general  balance 
due  him  from  the  creditor.     {In  re  Troy  Woolen  Co.  8  B.  R.  412.) 

A  claim  purchased  before  the  filing  of  the  petition  in  voluntary  cases,  or  be- 
fore the  act  of  bankruptcy  upon  which  the  adjudication  was  made  in  invol- 
untary cases  may  be  set  off,  although  the  purchaser  knew  that  the  debtor  was 
insolvent.  {Bdvey  y.  Home  Ins,  Co,  10  B.  R.  224;  13  A.  L.  Reg.  511;  in  re 
City  Bank,  6  B.  R.  71 ;  s.  o.  4  C.  L.  N.  81 ;  contra,  Hitchcock  v.  Hollo,  4  B.  R. 
6S0;  8.  c.  3Bis3.  276.) 

A  consent  to  an  assignment  of  an  open  account  given  after  the  commission 
of  the  act  of  bankruptcy,  but  before  the  filing  of  the  petition  against  the 
debtor,  does  not  confer  any  higher  or  better  rights  upon  the  holder.  {Sollins 
v.  Twitchell,  14  B.  R.  201.) 

A  chose  in  action  which  is  not  negotiable,  and  on  which  the  assignee 
must  sue  in  the  name  of  the  assignor,  does  not  by  assignment  become  a  mut- 
ual debt  or  credit  in  the  hands  of  the  assignee,  so  as  to  be  a  matter  of  set-oflf. 
{Rolline  v.  TwitchtU,  14  B.  R.  201.) 

A  party  who  takes  a  nominal  transfer  of  a  claim  will  be  deemed  to  be 
trustee  for  the  owner,  and  can  not  set  it  oflf  against  a  claim  due  by  him  to  the 
estate.     {In  re  Lane,  Brett  &  Co.  13  B.  R.  43.) 

If  a  debtor  makes  an  assignment,  and  afterwards  becomes  bankrupt,  an 
agreement  made  between  him  and  one  member  of  a  firm  before  the  assign- 
ment that  a  debt  due  to  him  by  the  partner  should  be  set  oflf  against  a  debt 
due  by  him  to  the  firm,  can  not  avail  where  the  other  partners  only  assent  to 
it  after  the  assignment,  and  some  only  after  the  commencement  of  the  pro- 
ceedings in  bankruptcy.     (Clark  v.  8j)ar?iawk,  2  W.  N.  115.) 

A  set-oflf  may  be  allowed  against  the  indorsee  of  a  note  who  took  it  after 
the  commencement  of  proceedings  in  bankruptcy  against  the  maker,  and  with 
notice  thereof,  whether  the  note  was  due  or  not  at  the  time  of  the  indorse- 
ment, for  the  filing  of  the  petition  was  legal  notice  that  wherever  mutual 
debts  subsisted  between  the  bankrupt  and  his  creditors,  the  right  of  set-oft'' 
attached.     {Humphries  v.  Blight,  4  Dall.  370;  s.  o.  1  Wash.  C.  C.  44.) 

A  person  who  purchases  the  bankrupt's  note  while  the  proceedings  in 
bankruptcy  are  pending  must  be  deemed  to  have  constructive  notice  of  those 
proceedings,  and  is  not  a  bona  fide  purchaser.  Ue  succeeds  merely  to  the 
rights  of  the  creditor,  and  can  not  set  the  note  oflf  against  a  claim  due  by  him 
to  the  bankrupt.     {&inith  v.  Brinkerhoff,  6  N.  Y.  305;  s.  c.  18  Barb.  519.) 

A  party  can  not  set  oflf  checks  of  the  bankrupt  held  by  him  against  his 
own  note,  unless  he  proves  that  he  had  possession  of  the  checks  at  the  time 
of  the  commencement  of  proceedings  in  bankruptcy,  and  upon  this  point  the 
burden  of  proof  rests  on  him,  because  his  defense  consists  of  a  particular  fact 
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of  which  he  is  supposed  to  be  connusant.  It  would  be  unjust  if  one  persoo 
who  happened  to  be  indebted  to  another  at  the  time  of  the  bankruptcy,  were 
permitted  by  any  intrigue  between  himself  and  a  third  person  so  to  change 
his  own  situation  as  to  diminish  or  totally  destroy  the  debt  due  to  the  bank- 
rupt by  an  act  ex  post  facto.  Such  an  act  would  be  a  fraud  on  the  equality 
of  the  bankrupt  act.     {Ogden  v.  Cowley ^J^  Johns.  274.) 

A  party  who  goes  into  a  court  of  equity  to  have  an  assigned  claim 
allowed  as  a  set-off,  must  show  that  he  is  more  than  the  nominal  owner. 
{^Hitchcock  7.  Bollo,  4  B.  R.  690 ;  s.  c.  3  Biss.  276.) 

If  the  debt  owing  to  the  bankrupt  is  not  yet  due,  tke  creditor  may  file  a 
bill  in  equity  to  obtain  the  set-off.  {Drake  v.  BoUo^  4  B.  R.  689 ;  s.  G  3  Bisa. 
273.) 

The  bankruptcy  of  the  payee  of  a  note  takeln  for  a  debt  due  to  his  princi- 
pal will  not  affect  the  right  of  the  maker  to  such  offsets  as  be  acquired  under 
the  honest  belief  that  the  payee  was  the  owner  of  the  note.  {Garborough  r. 
Wood,  42  Tex.  91.) 

Proving  the  entire  debt  in  the  proceedings  in  bankruptcy  without  offering 
to  abate  the  claim  by  any  set-off  which  the  creditor  may  have^  is  a  waiver  of 
the  right  to  do  so,  and  an  election  to  proceed  on  such  claim  alone  in  the  bank- 
rupt proceedings,  and  the  subsequent  assertion  of  part  of  the  same  debt  by 
a  plea  of  set-of  in  an  action  against  the  creditor  is  equivalent  to  the  prosecu- 
tion of  an  original  suit  upon  the  claim,  against  the  prohibition  of  the  bank- 
rupt law.  {Broun  v.  Farmers'  Bank^  6  Bush,  198;  RutsellY,  Owen,  61  Mo. 
185.) 

Sec.  5074. — When  the  bankrupt,  at  the  time  of  adjudication, 
is  liable  upon  any  bill  of  exchange,  promissory  note,  or  other 
obligation  in  respect  of  distinct  contracts  as  a  njember  of  two  or 
more  firms  carrying  on  separate  and  distinct  trades,  and  having 
distinct  estates  to  be  wound  up  in  bankruptcy,  or  as  a  sole  trader 
and  also  as  a  member  of  a  firm,  the  circumstance  that  such  firms 
are  in  whole  or  in  part  composed  of  the  same  individuals,  or  that 
the  sole  contractor  is  also  one  of  the  joint  contractoi's,  shall  not 
prevent  proof  and  receipt  of  dividend  in  respect  of  such  distinct 
contracts  against  the  estates  respectivi.'ly  liable  upon  such  contracts. 

Two  classes  of  persons  are  mentioned  as  embraced  in  this  provision,  to 
wit:  1st,  any  bankrupt  liable  upon  any  bill  of  exchange,  promissory  note, 
or  other  obligation,  in  respect  to  distinct  contracts,  as  a  member  of  two  or 
more  firms  carrying  on  separate  and  distinct  trades,  and  having  distinct 
estates  to  be  wound  up  in  bankruptcy;  2d,  or  as  a  sole  trader  and  also  as  a 
member  of  a  firm.  Considered  separately,  the  first  part  of  the  clause  would 
afibrd  strong  support  to  the  proposition  that  the  term  sole  trader  is  used  in  a 
techniciil  sense ;  but  the  whole  clause  must  be  construed  together,  and  the 
last  part  provides  that  the  circumstance  that  such  firms  are,  in  whole  or  in 
part,  composed  of  the  same  individuals,  or  that  the  sole  contractor  is  also  one 
of  the  joint  contractors,  shall  not  prevent  such  proof,  and  the  receipt  of  dm- 
dends,  and  thus  shows  that  the  term  sole  trader  is  not  used  in  a  technical 
sense,  and  that  its  meaning  was  intended  to  be  enlarged  by  the  latter  part  of 
the  clause.     {Emery  v.  Canal  NaVl  Rink,  7  B.  It  217;  s.  c.  5  L.  T.  B.  419.) 
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shall  be  admitted  as  a  creditor  only  for  the  balance  of  the  debt 
after  deducting  the  value  of  such  property,  to  be  ascertained  by 
agreement  between  him  and  tlie  assignee,  or  by  a  sale  thereof,  to 
be  made  in  such  manner  as  the  court  shall  direct;  or  the  creditor 
may  release  or  convey  his  claim  to  the  assignee  upon  such  prop- 
erty, and  be  admitted  to  prove  his  whole  debt.  If  the  value  of 
the  property  exceeds  the  sum  for  which  it  is  so  held  as  security, 
the  assignee  may  release  to  the  creditor  the  bankrupt's  right  of 
redemption  therein  on  receiving  such  excess;  or  he  may  sell  the 
j^roperty,  subject  to  the  claim  of  the  creditor  thereon ;  and  in 
either  case  the  assignee  and  creditor,  respectively,  shall  execute 
all  deeds  and  writings  necessary  or  proper  to  consummate  the 
transaction.  If  the  property  is  not  so  sold  or  released  and  de- 
livered up,  the  creditor  shall  not  be  allowed  to  prove  any  part  of 
his  debt. 

Construction. 

The  general  purpose  and  policy  of  the  act  is  to  produce  equality  among 
the  creditors  of  insolvent  debtors  with  the  exceptions  provided  for  in  the  act, 
and  to  attain  that  end  its  provisions  should  in  case  of  extreme  doubt  be  con- 
strued beneficially  for  the  general  unsecured  creditors.  (In  re  Jaycox  &  Green, 
8  B.  R.  241.) 

The  term  *'  lien  "  comprehends  all  privileges  and  charges  upon  the  thing 
recognized  by  local  statutes  or  long  established  usages  or  the  principles  of 
general  law.    {In  re  W.  C.  H.  Waddell,  1  N.  Y.  Leg.  Obs.  53.) 

A  lien  denotes  a  legal  claim  or  charge  on  property,  whether  real  or  per- 
sonal, for  the  payment  of  any  debt  or  duty.  (Downer  v.  Brackeit^  21  Vt.  599 ; 
8.  o.  5  Law  Rep.  392 ;  Storm  v.  Waddell,  2  Sandf.  Ch.  494.) 

In  the  different  States  there  are  various -securities  upon  property,  which, 
by  the  laws  of  the  respective  States,  are  as  essentially  a  lien  on  the  property 
as  those  existing  at  the  common  law.  These  liens  or  securities,  peculiar  to 
the  several  States,  are  preserved  as  well  as  common-law  liens.  It  is  of  no  im- 
portance what  they  are  called,  whether  liens  or  securities  or  anything  else. 
(Haughton  v.  Emtis^  5  Law  Rep.  505 ;  Downer  v.  Brackett,  21  Vt.  599 ;  s.  c.  5 
Law  Rep.  392.) 

When  a  party  is  compelled  to  pay  the  debt  of  a  third  person  in  order  to 
protect  his  own  rights,  a  court  of  equity  substitutes  him  in  the  place  of  the 
creditor  as  a  matter  of  course  without  any  agreement  to  that  effect.  ( Whithtd 
V.  Fill^ury,  13  B.  R.  241.) 

The  term  **has"  is  of  broader  signification  than  the  term  holds.  Al- 
though the  holder  of  a  promissory  note,  the  indorser  of  which  is  secured  by 
a  mortgage  upon  the  property  of  the  bankrupt,  has  no  legal  title  or  common- 
law  right  to  any  mortgage,  pledge  or  lien  upon  the  property  of  the  bankrupt, 
which  can  be  directly  enforced  by  him  under  the  strict  and  technical  rules  of 
the  common  law,  yet  he  has  in  equity  and  potentially  a  mortgage,  pledge  or 
lien  upon  the  property  of  the  bankrupt  for  securing  the  payment  of  his  debt 
within  the  intent  and  meaning  of  this  provision.  (In  re  Jajcox  &  Green,  8 
B.  R.  241) 

The  provision  in  regard  to  the  proof  of  secured  claims  applies  only  to 
securities  upon  property  real  or  personal  of  the  bankrupt.  (In  re  Anderson, 
12  B.  R.  602.) 

A  claim  that  is  secured  by  the  guaranty  indorsement  or  collateral  liability 
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of  ft  third  person  may  be  proved  as  unsecured.     (In  re  Anderson,  12  B.  R. 
502.) 

Every  I'ne  of  this  section  points  most  distinctly  and  directly  to  property 
of  the  bankrupt,  and  only  to  property  of  the  bankrupt  which  the  district 
court  in  bankruptcy  can  deal  with,  and  does  not  contemplate  the  sale  of 
property  of  third  parties  held  by  the  claimant  as  security  for  bis  demand. 
A  distinction  is  takerf  between  the  case  of  a  security  given  to  the  creditor 
by  the  bankrupt  himself  of  his  own  property,  and  the  case  of  the  security 
of  a  third  person  transferred  to  the  creditor  by  the  bankrupt  or  otherwise. 
In  the  former  case  the  creditor  is  not  allowed  to  prove  his  debt  against  the 
bankrupt,  unless  he  surrenders  up  the  security,  or  it  in  sold  with  his  consent. 
In  the  latter  case  he  may  prove  his  debt  in  bankruptcy  without  surrendering 
the  security  of  the  third  person  which  he  holds,  and  may  notwithstanding 
such  proof,  proceed  to  enforce  his  security  against  such  third  person,  pro- 
vided, however,  that  he  does  not  take  under  the  bankruptcy  and  the  security 
more  than  the  full  amount  of  his  debt.  .  {In  re  Cram,  1  B.  R.  504 ;  s.  c.  1  L 
T.  B.  65;  in  re  Dunkerson  «&  Co.  12  B.  R.  413;  B.  c.  4  Biss.  253;  in  r^  Samud 
H.  Babcock,  3  Story,  893.) 

When  one  partner  pledges  his  property  as  security  for  a  firm  debt,  the  cred- 
itor may  prove  his  full  claim  against  the  firm  without  a  valuation  of  the  seca- 
rities.    {In  re  Dow  et  al.  14  B.  R.  307.) 

The  holder  of  a  bill  of  exchange  which  the  bankrupt  accepted  for  the 
accommodation  of  the  drawer  has"  the.  right  to  prove  his  debt,  and  also  to 
proceed  against  the  drawer  by  attachment  until  he  has  recovered  the  full 
amount  of  his  debt.  The  most  that  the  assignee  is  entitled  to  is  to  have  the 
aid  of  the  court  in  having  the  attachment  suit  carried  on  to  its  proper  conclu- 
sion for  the  benefit  of  the  bankrupt's  estate,  as  far  as  regards  any  surplus  which 
may  remain  after  the  creditor  has  received  from  the  dividends  in  bankruptcy, 
and  under  the  attachment,  the  full  amount  of  his  debt.  The  creditor  is  not 
bound  to  pursue  the  attachment  suit  at  his  own  expense,  unless  he  chooses  so 
to  do,  but  he  is  bound,  if  be  does  not  choose  to  carry  it  on  upon  his  own  account, 
to  allow  the  assignee  to  carry  it  on  for  the  benefit  of  the  bankrupt's  estate  at 
the  expense  thereof.    {In  re  Samuel  H.  Babcock,  8  Story,  393.) 

What  lilens  are  Preierred. 

All  vested  legal  or  equitable  rights  and  interests  in  property  created  by  the 
laws  of  the  State  are  left  undisturbed.  But  this  still  leaves  open  the  quesdoa, 
whether  a  particular  claim  is  a  right  or  interest  in  property.  If  it  is  not  it  is 
not  a  lien  or  security.  {In  re  Stuvvesant  Bank,  9  B.  R.  318 ;  s.  c.  10  B.  R. 
399;  8.  c.  49  How.  Pr.  Ib3;  s.  c.  12  Blatch.  179.) 

There  is  no  distinction  in  the  bankrupt  law  between  different  kinds  of 
liens.  Its  provisions  apply  equally  to  all  liens,  of  whatever  kind,  character,  or 
description.  (Davis,  Assig.  of  Bittel  et  al,  2  B.  R.  892;  Peck  v.  Jennea^l 
How.  612.) 

The  banknipt  act  does  not  divest  liens  acquired  and  consummated  before 
the  adjudication  of  bankruptcy.  When  it  speaks  of  the  estate  of  the  bank- 
rupt, it  means  such  estate  with  all  the  incumbrances  existing  upon  it  at  the 
time  of  the  bankruptcy ;  in  other  words,  the  net  value  of  the  property  after 
the  liens  upon  it  are  satisfied.  {In  re  Hambright,  2  B.  R.  498 ;  s.  c.  2  L.  T. 
B.  61;  8.  c.  1  C.  L.  N.  201.) 

All  the  rights,  and  all  the  duties  of  the  bankrupt  in  respect  to  whatever 
property,  not  expressly  excluded  from  the  operation  of  the  act,  he  may  hold 
under  whatever  title,  whether  legal  or  equitable,  and  however  incumbered, 
pass  to  and  devolve  upon  the  assignee  at  the  date  of  the  filing  of  the  petitioo 
in  bankruptcy.    And  ail  rights  thus  acquired  are  to  be  enforced  by  process, 
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and  all  duties  thus  imposed  are  to  be  performed  under  the  superintendence  of 
the  national  courts.  No  lien  can  be  acquired  or  enforced  by  any  proceeding 
in  a  State  court  commenced  after  the  petition  is  filed.  {In  re  Wvnne,  4  B.  R. 
23;  8.  c.  Chase,  227;  s.  c.  2  L.  T.  B.  116.) 

The  wife's  right  of  dower  is  preserved,  and  will  prevail  against  her  hus- 
band's assignee.  (In  re  Angier,  4  B.  R.  619 ;  s.  c.  10  4-  L.  Reg.  190 ;  s.  c.  1 
L.  T.  B.  48;  in  re  Bairlie,  4  B.  R.  quarto,  103,  127 :  in  re  Hester,  5  B.  R.  285 ; 
contra^  Hill  v.  Bowers^  4  Heisk.  272;  Bosteck  v.  Jordan^  7  Tenn.  370.) 

A  banknipt's  wife  has  no  inchoate  dower  in  real  estate,  held  as  partner- 
ship assets.     (Hidcoek  v.  Green,  12  B.  R.  507.) 

If  the  real  estate  of  t];ie  bankrupt  is  covered  by  a  mortgage,  the  inchoate 
dower  of  his  wife  attaches  to  the  equity  of  redemption  only.  {Hiscock  v. 
Oreen,  12  B.  R.  607.) 

The  money  paid  to  extinguish  the  dower  of  the  bankrupt's  wife  will  be 
apportioned  to  the  parties  interested  according  to  the  amount  of.the  proceeds 
which  each  is  entitled  to  receive.  {In  re  Geo.  A.  Bartenbacb,  11  B.  R.  61; 
fl.  c.  2  A.  L.  T.  [N.  S.]  33.) 

Tf  the  lien  expires  by  the  statute  of  limitations  after  the  commencement 
of  the  proceedings  in  bankruptcy,  the  title  of  the  assignee  becomes  absolute. 
(^Brun&r  v.  Sherley,  27  Miss.  407.) 

If  a  man  is  seized  during  coverture  of  an  equity  of  redemption,  and  the 
land  is  sold  under  the  mortgage,  his  wife  is  not  entitled,  as  against  his  as- 
signee, to  a  dower  interest  in  the  surplus  that  remains  after  paying  off  the 
mortgage  debt.  At  any  time  before  sale,  she  can  bring  her  bill  to  redeem  and 
protect  herself  against  an  unreasonable  refusal  on  the  part  of  her  husband's 
assignee  to  pay  the  mortgage,  especially  when  such  refusal  is  given  with  the 
intent  to  defeat  her  interest  by  suifering  a  sale  to  be  made.  But  after  a  fore- 
closure and  a  conversion  of  the  estate  into  money,  it  is  too  late  for  an  appli- 
cation on  her  part  to  share  in  the  proceeds.  She  is  as  much  barred  or  her 
right  as  if  forclosure  had  been  without  sale  by  entry  for  breach  of  condition 
and  lapse  of  time.  When  the  husband's  estate  in  the  land  is  converted  into 
personalty  by  a  sale  under  the  mortgage,  it  belongs  to  those  who  are  entitled 
to  his  personal  estate.    {Newhall  v.  Savings  Bank,  101  Mass.  428.) 

A  creditor,  by  filing  a  bill  in  chan%ery  to  reach  the  equitable  or  other  as- 
sets of  the  debtor,  obtains  a  lien  thereon  from  the  time  of  the  service  of  the 
process.  {Clarke  v.  Rist,  3  McLean,  494;  Fetter  v.  Cirode,  4  B.  Mon.  482; 
JStarm  v.  Waddell,  2  Sandf.  Ch.  494  ;  in  re  Abner  H.  lAllen,  1  N.  Y.  Leg.  Obs. 
115  ;  8.  c.  5  Law  Rep.  362;    Watkins  v.  Pinkney,  3  Edw.  Ch.  533;  Smith  v. 

,  4  Edw.  Ch.  653;  eontra,  in  re  W.  II.  C.  Waddell,  1  N.  Y.  Leg. 

Obs.  53.) 

If  a  creditor,  after  the  commencement  of  proceedings  in  bankruptcy, 
takes  out  an  insurance  policy  on  the  life  of  the  bankrupt  as  security  for  the 
debt,  and  the  bankrupt  dies  before  any  dividend  is  made,  he  must  credit  the 
net  amount  so  realized  on  his  claim,  and  can  only  receive  a  dividend  on  the 
balance.     {In  re  Frank  F.  Newland,  9  B.  R.  62;  s.  c.  7  Ben.  63.) 

If  the  creditor,  after  the  value  of  the  policy  held  by  him  as  a  security  has 
been  fixed  and  credited  on  his  debt,  keeps  the  policy  alive,  he  must,  in  case 
the  bankrupt  dies  before  a  dividend,  credit  che  net  amount  so  realized  upon 
his  claim,  and  only  receive  a  dividend  for  the  balance.  He  holds  the  same 
relation  to  the  estate,  as  if  he  had  taken  out  a  new  policy.  {In  re  Frank  F. 
Newland,  9  B.  R.  62;  s.  c.  7  Ben.  63.) 

Each' partner  has  a  specific  lien  upon  the  partnership  property  for  the  sat- 
isfaction of  the  partnership  debt,  and  for  the  payment  of  any  surplus  that 
may  remain  to  him  after  the  adjustment  of  the  rights  and  equities  between 


596  THE    BANKRUPT   LAW.  [§5075. 

themselves;  and  a  suit  instituted  in  a  State  court  of  equity  to  enforce  such 
]ien,  wherein  a  receiver  has  been  appointed,  is  not  terminated  or  discontioued 
by^the  partnership's  being  adjudged  bankrupt  under  proceedings  subse- 
quently commenced,  but  the  suit  may  be  continued,  and  the  property  dis- 
tributed, in  the  State  court.  {Clark  v.  Binnin^er^  3  B.  R.  518;  s,  c.  38  How. 
Pr.  841 ;  s.  c.  3  L.  T.  B.  49.) 

The  assignment  to  the  assignee  is  for  the  benefit  of  the  creditors,  and  is 
net  afiected  by  secret  unrecorded  liens.     {Brock  v.  Terrell^  2  B.  R.  643 ) 

Tf  the  by-laws  of  a  bank  provide  that  no  transfer  of  stock  shall  be  made 
so  long  as  the  holder  is  indebted  to  the  bank,  the  bank  has  a  lien  on  the 
stock  tor  the  indebtedness  of  the  holder,  and  this  lien  is  not  waived  by  tak- 
ing a  note  with  an  indorser.  {In  re  Thomas  Morrison,  10  B.  B.  105;  &  c.  6 
C.L.N.  110.) 

A  national  bank  has  no  lien  on  its  stock  for  debts  due  to  it  by  the  holder 
of  the  stock.  {Second  NaVl  Bank  v.  NaVl  StaU  Bank,  11  B.  R.  49;  s.  c  10 
Bush,  367;  contra^  in  re  Robert  Dunkiuson  &  Co.  4  Biss.  227;  in  re  Bigelow 
et  al.  1  B.  R.  667 ;  s.  c.  2  Ben.  469.) 

A  banking  corporation  has  a  general  lien  on  collaterals  deposited  to  secure 
a  particular  debt,  and  may  retain  them  as  security  for  other  debts.  {In  re 
Lemuel  Peebles,  13  B.  R.  149.) 

The  taking  of  collaterals  expressly  as  security  for  a  particular  debt  docs 
not  waive  the  lien  wUich  a  banking  corporation  by  its  charter  has  reserved 
on  the  shares  of  a  stockholder  for  other  debts.  {In  re  Lemuel  Peebles,  13  B. 
R.  149 ) 

A  broker  who  holds  stocks  on  a  margin  is  bound  to  take  notice  of  the 
bankruptcy  of  the  buyer,  and  if  he  continues  to  hold  them  for  an  unreason- 
able period  after  that  time  and  then  sells  them  without  notice,  he  must  sus- 
tain the  loss.  {In  re  John  H.  Daniels,  13  B.  R.  48 ;  s.  c.  8  C.  L.  N.  17;  s.  c. 
10  Pac.  L.  R.  50.) 

A  tenant  of  leasehold  premises  owned  by  the  bankrupt  can  not  interfere 
between  the  owner  of  the  reversion  and  the  assignee,  ana  ask  that  the  rents 
derived  from  the  tenements  shall  be  appropriated  to  the  extinguishment  of 
the  ground  rent  until  he  is  personally  charged  with  it.  {In  re  Mark  Banks, 
1  N.  Y.  Leg.  Obs.  250;  s.  c.  5  Law  Rej.  871.) 

If  the  lien  depends  upon  possession,  the  creditor  will  be  deemed  to  hare 
waived  and  abandoned  it  by  a  voluntary  surrender  of  the  property  to  the 
assignee.     {In  re  J.  C.  Mitchell,  8  B.  R.  47;  s.  c.  5  C.  L.  K  271.) 

In  West  Virginia,  the  State  has  a  prior  lien  for  taxes  on  all  realty.  If  the 
lien,  however,  is  for  a  debt  other  than  taxes,  the  State  is  not  entitled  to  any 
preference  over  other  creditors  of  the  same  class.  {In  re  Brand,  3  B.  R  334; 
s.  c.  2  L.  T.  B.  66.) 

The  State  of  New  York  has  a  lien  upon  the  machinery  and  tools  of  a 
contractor  which  are  used  by  him  on  the  prison  premises  for  operating  a  con- 
tract for  the  sei*vice8  of  convicts.  {In  re  Edward  Burt  et  al.  I'd  B,  R  137;  s. 
0.  12Blatch.253.) 

A  mortgage  which  is  recorded  before  the  filing  of  a  mechanic's  lien  claim, 
is,  under  the  laws  of  New  York,  entitled  to  priority.  {Moran  v.  Schnugg^  7 
Ben.  399.) 

The  power  of  marshalling  assets  will  not  be  exercised  to  the  material  in- 
jury or  prejudice  of  the  creditor  holding  both  funds.  {In  re  Sauthoff  & 
Olson,  14  B.  R.  364;  s.  c.  8  C.  L.  N.  370;  s.  c.  3  Cent.  L.  J.  544 ;  s.  c.  5  A. 
L.  T.  173.) 

A  mere  delay  or  postponing  of  payment  is  not  regarded  as  a  material  in- 
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Jnry,  for  the  interest  of  the  claim  is  deemed  an  adequate  compensation  to  the 
party  for  such  delay.  (In  re  Sauthoff  4&  Olson,  14  B.  R.  364 ;  s.  c.  8  C.  L.  N. 
;J70;  s.  c.  3  Cent.  L.  J.  544 ;    s.  c.  6  A.  L.  T.  178.) 

An  action  to  foreclose  a  mortgage  is  not  a  doubtful  remedy,  and  will  not 
nnreasoDably  delay  the  party  or  materially  injure  or  prejudice  his  rights. 
iln  re  Sauthoff  &  Olson,  14  B.  R  364;  B.  c.  8  C.  L.  N.  370;  8.  c.  3  Cent.  L.  J. 
544;  8.  c.  5  A.  L.  Rec.  173.) 

Where  a  third  party  has  assigned  his  property  to  a  creditor  to  secure  the 
debt,  he  may  require  the  creditor  to  fi At  exhaust  ail  the  property  of  the  bank 
Tupt  upon  which  he  has  a  claim  before  proceeding  against  the  property  so 
assigned.     {In  re  Sauthoff  &  Olson,  14  B.  R.  304;  s.  c.  8  C.  L.  N.  370;  s.  c. 
3  Cent.  L.  J.  544;  s.  c.  6  A.  L.  T.  173.) 

"Where  a  third  party  has  assigned  his  property  to  a  creditor  to  secure  the 
debt,  the  creditor  is  not  required  to  exhaust  such  security  before  he  can  en- 
force his  remedies  against  the  bankrupt's  estate.  (In  re  Sauthoff  <&  Olson, 
14  B.  R  364;  s.  c.  8  C.  L.  N.  370;  s.  c.  3  Cent.  L.  J.  544;  s.  c.  5  A.  L.  T. 
173.) 

If  the  United  States  holds  collaterals,  it  may  assert  its  claim  against  th  e 
estate  without  first  exhausting  the  collaterals.  (Lewis  t.  U.  S.  13  B.  R.  33; 
e,  c.  14  B.  R  64 ;  a.  c.  2  W.  N.  31 ;  s.  c.  32  Leg.  Int.  371.) 

Attorney's  Uen. 

An  attorney's  lien  on  the  papers  of  the  bankrupt  for  professional  services 
is  preserved.  (In  re  New  York  Mail  Steamship  Co.  3  B.  R.  74 ;  in  re  Orrin 
Brown,  5  Law  Rep.  324.) 

There  is  no  lien  on  any  papers  for  opp:)sing  the  petition  in  involuntary 
bankruptcy.     (In  re  New  York  Mail  Steamship  Co.  2  B.  R.  74.) 

In  adjusting  and  liquidating  such  a  lien  the  following  points  must  be  as- 
certained : 

1.  What  suits  ought  to  be  proceeded  with  by  the  assignee,  either  in  pros- 
ecution or  defense. 

2.  What  papers  in  such  suits  are  in  the  possession  of  the  attorney,  which 
are  necessary  to  the  assignee  in  prosecuting  or  defending  such  suits. 

3.  The  amounts  due  and  unpaid  to  the  attorney  in  respect  of  professional 
services  rendered  by  him  in  and  about  such  suits  severally,  which  are  liens 
on  such  papers,  and  which  ought  to  be  paid  to  the  attorney  on  the  delivery 
of  such  papers  to  the  assignee.  (In  re  Kew  York  Mail  Steamship  Co.  2  B. 
R  74.) 

The  statement  of  the  notes  on  the  schedule  as  part  of  the  bankrupt's  estate 
by  the  attorney  is  not  a  waiver  of  his  lien  thereon.  (In  re  Orrin  Brown,  5 
Law  Rep.  324.) 

Pledges. 

In  order  to  constitute  a  mortgage,  the  legal  title  must  pass  to  the  cred- 
itor. If  the  transaction  is  merely  a  pledge,  the  creditor  will  waive  his  lien 
by  surrendering  the  possession  to  the  debtor.    (In  re  Hariow,  10  B.  R.  280.) 

A  party  who  loans  money  to  a  party  on  a  note  indorsed  by  him,  does  not 
take  it  as  a  pledge.     (In  re  George  8.  Weeks,  13  B.  R.  263.) 

Where  a  promissory  note  is  pledged  by  a  debtor  to  secure  a  debt,  the  spe- 
cial property  of  tbe  pledgee  is  not  lost  by  a  redelivery  to  the  pledgor  to  enable 
him  to  collect  the  note.  Money  which  he  may  collect  thereon  is  the  specific 
property  of  the  creditor.     (Clark  v.  Iselin,  11  B.  R  837;  s.  c.  21  Wall.  360.) 
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If  a  note  is  in  the  possession  of  a  prior  pledgee,  an  actual  delivery  of  th^ 
note  to  a  subsequent  pledgee  is  not  indispensable  to  the  validity  of  the  pledge. 
{In  re  William  H.  Wiley,  4  Biss.  171.) 

A  past  consideration  is  a  sufficient  consideration  for  a  pledge,  if  there  still 
remains  a  subsisting  liability.     {In  re  William  H.  Wiley,  4  Biss.  171.) 

Commercial  paper  deposited  by  the  bankrupt  as  security,  is  personal  prop- 
erty within  this  clause.  If  the  bankrupt  has  indorsed  such  pa()er,  the  pledgee 
can  only  prove  for  the  amount  due,  for  the  bankrupt  can  not,  by  giving  him 
a  promise  for  more,  enable  him  to  proVe  beyond  the  real  debt.  Against  the 
promisors  on  the  collateral  notes,  he  can  prove  for  the  full  amount  of  the 
notes,  but  he  can  receiTe  in  dividends  from  both  parties  no  more  than  hi3 
whole  debt.  There  is  no  technical  difficulty  in  the  way  of  this  mode  of 
dealing  with  the  subject,  because  the  creditor  can  surrender  the  principal 
note  to  the  bankrupt,  and  make  bis  proof  on  the  indorsement  up  to  the 
amount  of  his  debt  against  the  bankrupt,  and  he  will  then  have  no  securitj 
for  his  debt.     {Ex  parte  Farnsworth,  Lowell,  497.) 

If,  together  with  an  indorser,  the  note  of  the  bankrupt  is  secured  bj  a 
collateral  put  up  by  the  maker,  equity  will  treat  the  collateral  as  for  the 
benefit  of  the  indorser.  The  holder  has  two  resources,  and  if  he  makes  the 
money  out  of  the  indorser  the  latter  has  an  equitable  right,  to  the  application 
of  the  collateral  for  his  benefit,  or  he  mi^  require  in  equity  that  the  collateral 
shall  be  first  applied.     {In  re  Thomas  Morrison,  10  B.  R.  105;  s.  c.  6  C.  L.  N. 

no.) 

A  party  with  whom  a  sum  of  money  has  been  deposited  to  indemnify  him 
as  security  in  an  appeal  from  a  judgment  rendered  against  the  bankrupt 
which  is  still  pending,  may  hold  the  same  until  his  liability  is  terminated. 
{In  re  Buse,  3  B.  R.  215.) 

If  the  assignee  collects  a  note  that  has  been  pledged,  the  court  may  direct 
that  the  proceeds  shall  be  applied  to  extinguish  the  liability  of  the  pledge. 
{In  re  William  H.  Wiley,  4  Biss.  171.) 


Tender's  Lien. 

The  vendor's  lien  for  unpaid  purchase  money  will  prevail  against  the  as- 
signee under  the  bankrupt  law.  The  lien  is  not  extinguished  by  taking 
notes,  nor  by  obtaining  judgment  upon  the  notes.  {In  re  Perdue,  2  B.  R. 
183 ;  s.  c.  2  W.  J.  279.) 

The  vendor's  lien  is  personal,  and  not  assignable.  It  does  not  pass  to 
the  transferee  of  a  note  given  for  the  purchase  money.  {In  re  Brooks,  2  B. 
R.  466.) 

A  vendor's  lien  is  not  waived  by  taking  a  mortgage  on  the  land  therefor, 
and  takes  precedence  over  a  judgment  lien  obtained  prior  to  the  mortgage. 
{In  re  Bryan,  3  B.  R.  110.) 

A  vendor's  lien  is  not  waived  or  in  any  manner  affected  by  taking  a  mort- 
gage upou  the  property  therefor.  {In  re  Hutto,  4  B.  R.  787  ;  s.  c.  1  L.  T.  B. 
226;  B.  c.  3L.  T.  B.  197.) 

A  vendor  has  no  lien  on  the  rents  for  the  unpaid  purchase  money.  {HaJl 
V.  Scovel,  10  B.  R.  295.) 

If  the  vendor  of  land  sold  to  the  bankrupt,  collects  the  rents,  he  is  enti- 
tled to  credit  them  on  the  unpaid  purchase  money.  {HaU  y.  Seateij  10  B.  R. 
295.) 

The  right  to  the  rents  of  land  vests  in  the  assignee  from  the  time  of  the 
commencement  of  the  proceedings  in  bankruptcy,  and  an  agreement  that  the 
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vendor  may  collect  them,  and  apply  them  to  the  unpaid  purchase  money  is 
thereby  terminated.     {Hall  v.  Scovel,  10  B.  R.  295.) 

MechanlcB'  lilens. 

The  laws  of  Massachusetts,  Oregon,  New  Jersey,  Pennsylvania,  Nevada, 
and  Wisconsin  create  a  lien  as  soon  as  the  labor  is  performed,  or  the  material 
furnished  and  used,  but  declare  that  it  shall  be  dissolved  unless  the  creditor 
shall  file  a  lien  claim  within  a  prescribed  period.  Such  lien  claim  may  be 
filed  after  the  commencement  or  proceedings  in  bankruptcy.  These  steps  are 
necessary  to  keep  the  lien  alive,  and  can  not  be  deemed  encroachments  upon 
the  authority  of  the  bankrupt  court.  No  sale  can  be  made  during  the  pend- 
ency of  the  proceedings  in  bankruptcy.  The  State  court  will  order  the  suit 
to  stand  continued  to  await  the  result  of  the  action  in  the  bankrupt  court. 
{Clifton  et  al.  v.  Foster  et  al,  3  B.  R.  656  ;  s.  c.  103  Mass.  233;  in  re  Coulter, 
5  B.  R.  64 ;  s.  c.  2  Saw.  42 ;  s.  c.  1  L.  T.  B.  257 ;  in  re  Cook  &  Gleason,  3  Biss. 
122;  in  re  Bey,  3  B.  R.  305 ;  s.  c.  3  Ben.  450;  s.  c.  9  Blatch.  285;  Keller  v. 
Denmead,  68  Penn.  449 ;  in  re  Hope  Mining  Co.  1  Saw.  710 ;  vide  in  re  Philo 
R.  Sabin,  12  B.  R.  142.) 

A  mechanic's  lien  which  derives  its  existence  wholly  from  a  State  statute, 
and  the  continuance  of  which  is  by  such  statute  made  dependent  on  the  com- 
mencement of  a  suit  within  a  prescribed  period,  is  not  preserved  as  a  valid 
incumbrance  on  the  property  when  no  suit  is  commenced  in  the  State  court, 
and  no  step  taken  in  the  bankrupt  court  equivalent  to  such  suit,  within  the 
time  limited  by  the  statute  for  the  preservation  and  enforcement  of  the  lien, 
although  proceedings  in  bankruptcy  are  commenced  within  that  period.  {In 
re  William  Bruu guest,  14  B.  R.) 

To  preserve  a  statutory  lien,  dependent  for  its  continued  existence  upon  the 
observance  of  the  terms  of  the  statute,  those  terms  must  be  complied  with  by 
performance  of  the  required  act  or  its  equivalent.  {In  re  William  Brunguest, 
14  B.  R.) 

A  lien  claimant  can,  as  an  equivalent  for  commencing  a  suit  in  a  State 
court,  prove  or  assert  his  lien  in  the  bankruptcy  proceedings  within  the  time 
limited  by  the  statate  creating  the  lien.     {In  re  William  Brunguest,  14  B.  R.) 

When  the  material  is  not  in  fact  used  by  the  bankrupt  in  the  building, 
the  creditor  must  show  that  he  sold  it  to  be  so  used.  {In  re  Cook  &  Gleason, 
3  Bias.  122.) 

The  amount  required  to  finish  a  contract  should  be  deducted  from  the 
stipulated  price.     {In  re  Cook  &  Gleason,  3  Biss.  122.) 

No  claim  can  be  allowed  for  work  done  after  the  filing  of  the  petition  in 
bankruptcy.     {In  re  Cook  &  Gleason,  3  Biss.  122.) 

The  liens  of  mechanics  and  others  for  work  and  material  relate  back  to 
the  commencement  of  the  building,  without  reference  to  the  time  when  the 
work  is  done  or  material  furnished,  and  have  a  priority  over  all  liens  created 
by  the  party  after  that  time  Hence  they  prevail  over  a  mortgage  executed 
after  the  commencement  of  the  building.     {In  re  Hoyt,  3  Biss.  436.) 

There  is  no  preference  as  between  the  claimants  of  mechanics'  liens.  The 
circumstance  of  one  commencing  work  first  does  not  give  any  priority.  They 
all  stand  on  the  same  footing,  and  are  to  be  paid  in  full  or  pro  rata  as  the 
funds  may  sufiice.     {In  re  Hoyt,  3  Biss.  436.) 

Hauling  quartz  to  be  crushed  in  a  mill  is  performing  labor  in  carrying  on 
the  mill.     {In  re  Hope  Mining  Co.  1  Saw.  710.) 

No  allowance  out  of  the  bankrupt's  estate  can  be  made  to  the  counsel  for 
a  lien  creditor  who  has  successfully  resisted  an  attempt  on  the  part  of  the 
assignee  to  vacate  the  lien.    {In  re  Hope  Mining  Co.  7  B.  R.  598.) 


600  THE   BANKRUPT    LAW.  [§5075. 

Where  a  legislature  in  one  act  consolidates  all  the  old  laws  on  the  subject 
of  mechanics'  liens  and  repeals  the  former  laws,  the  new  act  is  to  l>e  cod- 
sidered  as  substituted  for  and  continuing  in  force  the  provisions  of  the  old 
laws  rather  than  as  abrogating  and  annulling  them.  {In  re  Hope  Mining  Co. 
1  Saw.  710.) 

An  act  which  repeals  a  lien  law,  and  thereby  takes  away  the  lien  for  labor 
already  performed,  is  unconstitutional  and  void  so  far  as  it  impairs  the  obliga- 
tion of  the  contract.     (In  re  Hope  Mining  Co.  1  Saw.  710.) 

The  proceeds  arising  from  the  sale  of  a  yessel  are  subject  to  the  following 
liens,  in  the  following  order,  to  wit: 

1st.  Strictly  maritime  liens,  such  as  seamen^s  wages,  materials,  supplies 
and  repairs  in  ports  of  other  States,  for  damages  for  collision,  and  for  ton- 
nage and  wharfage  in  foreign  ports. 

2d.  Mortgage  liens  under  mortgages  made  and  recorded  according  to  the 
requirements  of  section  4192.  {In,  re  Scott,  8  B.  R.  742;  s,  c.  1  Abb.  C.  C. 
186.) 

A  maritime  lien  is  not  divested  by  the  proceedings  in  bankruptcy.  (Tbe 
Ironsides,  4  Biss.  518.) 

Liens  created  by  State  laws  upon  vessels  are  void.  {In  re  Scott,  15  I.  R. 
R.  69 ;  in  re  Edith,  6  B.  R.  449 ;  s.  c.  5  Ben.  432  ) 

Material-men  have  a  lien  upon  domestic  vessels  for  repairs  made  in  tbe 
home  port.    {In  re  Kirkland,  Chase  &  Co.  12  A.  L.  Reg.  300.) 

If  the  repairs  are  made  on  the  credit  of  the  respective  vessels,  and  charged 
on  the  books  to  the  vessels,  the  lien  is  not  waived  by  merely  making  out  a 
general  account  against  tbe  owner.  {In  re  Kirkland,  Chase  &  Co.  12  A  L 
Reg.  300.) 

The  new  rule  in  admiralty  applies  to  all  libels  iw  r^w*  by  material-men 
filed  after  the  passage  of  the  rule,  whether  the  repairs  were  made  before  or 
after  its  passage.     (In  re  Kirkland,  Chase  &  Co.  12  A.  L.  Reg.  300.) 


Judgmentn. 

The  lien  of  a  judgment  is  preserved.  (Lipingsfon  v.  Litingston^  2  Caines. 
800;  Haxcorthy,  Travis,  13  B.  R.  145;  s.  c.  67  111.  301.) 

The  bankrupt  act  does  not  discourage  diligence  in  the  collection  of  debts. 
Creditors  who  have  obtained  a  lien,  by  a  legitimate  effort  to  collect  an  honest 
debt,  must  be  permitted  to  enjoy  the  advantages  gained  bv  their  diligence. 
{In  re  Kerr,  2  B.  R.  388 ;  s.  o.  2  L.  T.  B.  39 ;  in  re  Campbell.  1  B.  R.  ttfo;  ». 
c.  1  Abb.  C.  C.  185;  s.  c.  1  L.  T.  B.  30;  in  re  Schnepf,  1  B.  R.  190;  s.  c.  2 
Ben.  72.) 

Where  the  judgment  is  not  a  lien  by  the  State  laws,  it  will  not  be  trested 
as  a  lien  by  the  bankrupt  court.  {In  re  Mcintosh,  2  B.  R.  506;  in  re  Cozart, 
3  B.  R.  508.) 

The  docketing  of  a  judgment  on  a  day  that  i?  declared  a  holiday  by 
statute  is  void  and  confers  no  lien,  for  the  term  holiday  imports  diet  m^ 
juriditm.  {In  re  Worthington,  14  B.  R.  388;  s.  c.  8  C.  L.  N.  302;  8.  c.  3 
Cent.  L.  J.  526.) 

An  indorser  w^ho  pays  the  judgment  against  him  may  take  an  assignment 
of  the  judgment  against  the  maker  of  the  note,  and  claim  the  lien  thereby 
secured.      (Clasm  v.  Morriv^  10  Johns.  524.) 

Where  a  judgment  has  been  obtained  in  a  State  court  by  fraudulent  con- 
duct on  the  part  of  the  plaintiff,  its  validity,  can  not  be  contested  in  the 
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bankrupt  court.  Assignees  and  ere  liters  must  resort  to  the  State  court  in 
which  the  judgment  was  rendered  to  test  its  validity.  {In  re  Bums,  1  B.  R. 
174  ;  8.  c.  7  A.  L.  Reg.  105;  s.  c.  24  Leg.  Int.  857;  in  re  Campbell,  1  B.  R. 
165 ;  s.  c.  1  Abb.  C.  C.  185 ;  s.  c.  1  L.  T.  B.  30.) 

The  objection  that  there  is  usury  in  the  consideration  of  the  debt  upon 
which  the  judgment  is  founded  can  not  be  raised  in  the  bankrupt  court. 
The  district  court  can  not  go  behind  the  judgment  of  a  State  court  and  in- 
quire into  the  consideration  of  the  debt  upon  which  the  judgment  is 
founded.  If  any  matter  of  fact  constitutes  the  ground  for  a  review,  a  writ  of 
€rror  ctyram  nobis  in  the  court  wherein  the  judgment  was  rendered  would  be 
the  proper  mode  of  redress.  A  court  of  equity  is  not  the  proper  forum. 
{McKinsey  et  al.  v.  Harding^  4  B.  R.  39.) 

A  judgment  can  not  become  usurious  by  means  of  a  stipulation  that  the 
accruing  interest  shall  bear  interest  if  not  paid  annually.  The  State  laws 
provide  the  rate  of  interest  a  judgment  shall  bear,  and  the  parties  can  not 
change  it  by  stipulations  or  terms  inserted  therein.  Such  stipulations  are 
simply  void.  The  payment  of  a  judgment  confessed  for  a  sum  due  may  be 
enforced  by  execution ;  but  if  the  creditor  neglects  or  forbears  to  use  this 
remedy,  he  can  not  recover  interest  on  interest  accruing  in  the  mean  time. 
The  fact  that  such  a  stipulation  was  never  attempted  to  be  enforced  is  a  good 
defense  to  the  charge  of  usury.     {In  re  Fuller,  4  B.  R.  115 ;  s.  c.  1  Saw.  248.) 

The  statutory  right  of  a  judgment  creditor  to  redeem  the  lands  of  his 
debtor,  sold  under  judicial  process,  is  not  taken  away  by  the  bankruptcy  of 
the  debtor  occurring  after  the  rendition  of  judgment  and  before  the  offer  to 
redeem.     {Trimble  v.  WilliarMon^  49  Ala.  525.) 

Under  the  laws  of  New  York,  a  judgment  confessed  to  secure  future  ad- 
vances of  notes  and  other  commercial  paper  is  valid.  {Cook  v.  Whijyple^  9  B. 
R.  155  ;  B.  c.  55  N.  Y.  150.) 

In  New  York,  the  filing  and  docketing  of  a  transcript  of  a  judgment  in 
the  ofiSce  of  the  county  clerk  makes  the  judgment  a  lien  on  all  the  real  estate 
of  the  defendant  situated  in  the  county,  {la  re  Smith  et  al.  1  B.  R.  599 ;  s. 
c.  2  Ben.  122;  s.  c.  2  Ben.  432;  s.  c.  1  L.  T.  B.  112.) 

In  New  York,  a  judgment  rendered  against  four  persons  as  joint  debtors 
in  an  action,  in  which  one  of  them  was  not  served  with  process,  and  in  which 
he  did  not  appear,  is  not  a  legal  lien  upon  the  individual  property  of  the  per- 
son who  was  not  served  with  a  process.  Nor  is  it  entitled  to  payment  out  of 
real  estate  purchased  in  his  name  prior  to  the  creation  of  the  debt  on  which 
such  judgment  is  founded,  although  one  half  of  the  purchase  money  was  fur- 
nisheid  by  one  of  the  other  joint  debtors  whom  it  binds.  Nor  will  the  fact 
that  these  two  were  partners  give  it  any  claim  to  payment  therefrom,  on  the 
ground  that  the  one  who  was  served  with  process  had  an  equitable  interest 
therein.  Such  an  equitable  interest  is  not  bound  by  a  judgment  and  execu- 
tion against  the  owner.  Nor  will  the  fact  that  the  four  joint  debtors  were 
partners  make  it  a  lien  upon  such  property.  The  judgment  is  not  even  evi- 
dence of  indebtedness  as  against  the  party  not  served,  and  a  fortiori  is  no  lien 
in  equity  any  more  than  at  law  upon  his  separate  property.  No  lien  is  ob- 
tained upon  equitable  interests  or  choses  in  action  by  judgment  and  execution 
alone.  In  order  to  obtain  a  lien,  the  creditor  must  have  his  execution  re- 
turned unsatisfied,  and  file  a  bill  in  equity,  or  take  other  legal  proceedings  to 
reach  such  ehoses  in  action  or  equitable  interests.  {In  re  Hinds  et  al,  8  B.  R. 
851.) 

In  Texas,  from  Feb.  14,  1800,  to  Nov.  9,  1866,  a  judgment  in  a  court  of 
record  created  no  lien  on  real  estate,  unless  the  same  was  recorded  in  the 
clerk's  office  of  the  county  court  in  the  county  where  the  land  was  situated. 
A  deed  made  before,  but  recorded  after,  the  rendition  of  a  judgment,  passes 
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a  legal  title,  and  prevents  the  judgment  from  becoming  a  lien  on  the  landa  so 
conveyed.     {In  re  C.  Dean,  3  B.  R.  769.) 

In  Georgia,  a  judgment  is  not  a  lien  upon  a  promissory  note,  nor  entitled 
to  priority  of  payment  out  of  the  proceeds  thereof.  The  State  laws  relating 
to  the  distribution  of  the  estate  of  a  decedent,  and  of  money  brought  into  a 
State  court,  do  not  govern  the  distribution  of  the  estate  of  a  bankrupt. 
The  bankrupt's  assets  must  be  divided  in  accordance  with  the  provisions  of 
the  bankrupt  act.     (/»  re  Erwin  &  Hardee,  8  B.  R.  580.) 

In  Georgia,  a  judgment  becomes  dormant  when  there  has  been  no  entry 
upon  the  execution  for  seven  consecutive  years,  although  the  stay  laws  were 
in  force  and  the  rebellion  existed  during  a  portion  of  that  time.  iJLn  re  Cozart, 
3  B.  R.  508.) 

In  Ohio,  the  sheriff  may  make  a  levy  on  land  by  getting  a  description  of 
the  land  from  the  recorder's  office,  and  indorsing  a  description  of  the  iaods 
and  the  fact  of  the  levy  on  the  back  of  the  execution,  without  going  near  the 
hind,  and  such  a  levy  becomes  a  valid  lien  on  the  land.  {Armstrong  v.  Biekey 
Brothers,  2  B.  R.  473;  B.  c.  1  C.  L.  N.  145.) 

In  North  Carolina,  a  judgment  prior  to  the  enactment  of  the  Code  of  Civil 
Procedure  was  not  a  lien  on  the  property,  either  real  or  personal,  of  the  de- 
fendant until  a  levy  wns  actually  made.  Without  the  levy  there  was  no  lien. 
(In  re  Mcintosh,  2  B.  R.  506;  in  re  Mebane,  3  B.  R.  347.) 

In  Missouri,  a  judgment  is  not  a  lien  uf)on  personal  property  until  there 
has  been  an  actual  seizure  thereof.  (In  re  Kerr,  2  B.  R.  388;  8.  c.  2  L.  T.  B. 
39.) 

Tn  Missisisippi,  the  enrolment  of  a  judgment  makes  the  judgment  a  lien 
upon  all  the  estate,  real  and  personal,  of  the  defendant  situated  in  the  couutr 
where  the  enrolment  is  made.  (Pennington  v.  Sale  ds  Phelan  et  cU,  1  B.  R.  572 ; 
Jones  V.  Leach  et  al,  1  B.  R.  595.) 

9 

The  question  of  the  validity  of  a  lien  cannot  be  decided  on  ex  paite  affi- 
davits.    (In  re  Hafer  &  Bro.  (in  re  Beck),  1  B.  R.  586 ;  s.  c.  25  Leg.  Int  164 ) 

Executions. 

A  levy  that  is  good,  and  creates  a  valid  lien  under  the  State  laws,  will  be 
held  valid  in  the  bankrupt  court.  (McLean  v.  Hockey,  8  McLean,  235;  in  re 
Dudley,  1  Penn.  L.  J.  302  ;  in  re  Winn,  1  B.  R.  496 ;  8.  c.  1  L.  T.  B.  17 ;  Arm- 
strong V.  Bickey  Brothers,  2  B.  R.  473 ;  s.  c.  1  C.  L.  N.  145.) 

The  lien  of  a  levy  is  not  affected  by  the  fact  that  the  execution  creditor 
held  further  securities  for  the  judgment.  {In  re  Peter  HufnageK  12  B.  R. 
554.) 

The  lien  of  a  levy  made  under  an  execution  issued  upon  a  final  judgment, 
obtained  bona  fide  and  without  collusion,  provided  such  lien  attached  before 
the  commencement  of  proceedings  in  bankruptcy,  is  preserved.  {In  re  Bern- 
stein, 1  B.  R.  199 ;  8.  c.  2  Ben.  44 ;  in  re  Smith  et  al,  1  B.  R.  599 ;  8.  c.  I  L. 
T.  B.  112;  8.  c.  2  Ben.  122 ;  s.  c.  2  Ben.  432;  in  re  Kerr,  2  B.  R.  388 ;  8.  c.  2 
L.  T.  B.  39  ;  in  re  Campbell,  1  B.  R.  165 ;  s.  c.  1  Abb.  C.  C.  185 ;  s.  c.  1  L.T. 
B.  30 ;  in  re  Schnepf,  1  B.  R.  190;  8.  c.  2  Ben.  72.) 

Where  a  creditor  obtains  a  judgment,  and  holds  or  uses  it  for  the  purpose 
of  preventing  or  obstructing  other  creditors  in  the  collection  of  their  claims, 
courts  will  see  that  no  undue  advantage  is  taken.  (In  re  Kerr,  2  B.  R.  388; 
8.  c.  2  L.  T.  B.  39,) 

Tn  the  absence  of  fraud,  or  preference  in  obtaining  a  judgment  and  exe- 
cution, mere  delay  in  making  a  levy  will  not  defeat  the  lien  which  the  law 
gives  agaiust  the  goods  of  a  defendant  in  execution  from  the  time  the  writ 
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comes  into  the  hands  of  the  sheriff.     (In  re  Weeks,  4  B.  R.  864  ;  s.  c.  2  Biss. 
259.) 

The  sheriff  has  no  lien  upon  goods  under  the  levy  of  an  execution  issued 
upon  a  judgment  obtained  in  violation  of  the  bankrupt  law,  and  thus  rendered 
void.     (/»  re  David  Kempner,  43  How.  Pr.  129.) 

When  a  constable  levies  on  property  in  the  hands  of  a  sheriff  by  virtue  of 
a  judgment  subsequently  declared  to  be  invalid,  as  a  fraud  upon  the  bankrupt 
act,  but  suspends  further  proceedings,  the  lien  thus  acquired  will  be  preserved, 
even  though  the  period  fixed  by  law  for  the  lifetime  of  an  execution  does 
elapse  before  he  can  enforce  it.  {Ilaughey  v.  Albin,  2  B.  R  399 ;  s.  c.  2  Bond,. 
244  ;  B.  c.  2  L.  T.  B.  47.) 

The  mere  delivery  of  an  execution  to  the  sheriff  does  not  give  to  the  judg- 
ment creditoi*  a  lien  which  will  prevail  over  the  title  acquired  by  the  assignee 
to  the  personal  effects  of  the  defendant  in  the  execution.  {In  re  Elam  Bust, 
1  N.  Y.  Leg.  Obs.  326.) 

Where  writs  are  in  the  hands  of  different  officers,  they  take  priority  accord- 
ing to  the  time  of  the  levy,  and  not  according  to  the  time  of  the  issue.  {In  re 
Hughes  &  Son,  11  B.  R.  452 ;  s.  c.  7  C.  L.  N.  162.) 

As  between  different  writs  issued  from  different  courts,  the  one  first  act- 
ually executed  binds  the  property,  without  regard  to  the  priority  of  lien 
created  by  the  delivery  of  the  writ  to  the  officer.  The  warrant  issued  in  a 
case  of  involuntary  bankruptcy  is  such  a  writ  or  legal  process  as  will  divest 
the  lien  of  a  prior  execution  which  has  never  been  levied.  {In  re  Tills  &. 
May,  11  B.  R.  214.). 

The  receipt  of  a  second  execution  after  the  levy  under  the  first,  and  while 
such  levy  remains  in  force,  operates  as  a  constructive  levy  under  the  second^ 
and  an  actual  levy  is  unnecessary.  {In  re  Smith  et  al.  1  B.  R.  599 ;  s.  c.  2 
Ben.  1-22  ;  s.  c.  2  Ben.  432 ;  s.  c.  1  L.  T.  B..112.) 

A  general  description  of  the  property  is  sufficient  when  the  legal  import 
of  the  return  is  that  the  sheriff  took  possession.  The  lien  of  a  levy  is  not  lost 
by  taking  a  delivery  bond.  The  execution  creditors  arc  entitled  to  a  lien 
upon  the  property  levied  upon  by  the  sheriff,  although  it  is  afterwards  seized 
by  the  marshal.     {JSioope  v.  Arnold^  5  B.  R.  148.) 

A  levy  does  not  create  a  valid  lien  unless  the  sheriff  designates  the  prop- 
erty seized  under  the  execution  either  in  the  body  of  the  return  or  by  lefer- 
ence  to  a  schedule  accompanying  it.  {Barnes  v.  Billington^  1  Wash.  C.  C.  29 ; 
8.  o.  4  Day,  81,  note.) 

Where  a  levy  is  made  prior  to  the  commencement  of  the  proceedings  in 
bankruptcy,  the  lien  thereof  is  not  lost  under  the  laws  of  Missouri,  although 
the  sheriff  does  not  sell  during  the  term,  but  returns  the  writ,  for  the  property 
may  be  sold  under  a  new  execution.     {Webster  v.  WooJbridge^  8  Dillon,  74.) 

The  lien  of  a  levy  is  preserved,  although  the  property  is  left  in  the  debtor's 
store  under  the  charge  of  his  employee,  who  gives  the  sheriff  a  receipt  there- 
for.    {In  re  Peter  Hufnagel,  12  B.  R.  654.) 

A  levy  does  not  create  a  valid  lien  if  the  debtor  is  allowed  to  remain  in 
possession  of  the  property  and  exercise  acts  of  ownership  over  it.  (Barnes 
V.  Billi?igton,  1  Wash.  C.  C.  29;  s.  c.  4  Day,  81,  note.) 

If  the  levy  has  been  actually  made,  the  execution  is  a  lien  on  the  property, 
although  the  custodian  appointed  by  the  sheriff  is  temporarily  absent  at  the 
time  when  the  marshal  takes  possession.  (In  re  Hughes  &  Sou,  11  B.  R. 
452 ;  B.  c.  7  C.  L.  N.  162.) 

The  lien  of  an  execution  is  lost  unless  the  execution  is  renewed  fronx 
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term  to  term  until  the  proceedings  in  bankruptcy  are  commenced.     {Steieurt 
V.  Hargrove,  23  Ala.  429.) 

The  execution  of  a  forthcoming  bond  by  a  third  person  who  claims  the 
goods  taken  under  an  execution  does  not  destroy  the  lien.  The  lien  may  be 
kept  in  abeyance,  but  its  active  energy  will  be  revived,  and  the  lien  may  be 
coerced  so  soon  as  the  claim  interposed  shall  be  determined  to  be  indefensi- 
ble.    (Doremus  v.  Walker,  8  Ala.  194.) 

A  judgment  creditor  does  not  obtain  a  specific  lien  upon  the  equitable 
estate  of  the  debtor  by  the  return  of  an  execution  unsatisfied,  but  by  the 
commencement  of  a  suit  in  equity,  after  the  execution  has  been  so  returned. 
{Blake  v.  Bigelow,  5  Geo.  437 ;  Powell  v.  Knox,  16  Ala.  364  ;  in  re  iiinds  et  d. 
Z  B.  R.  351.) 

The  return  of  the  sheriflf  is  a  matter  of  record,  and  therefore  conclusive, 
and  can  not  be  inquired  into  in  the  proceedings  in  bankruptcy.  If  the  re- 
turn is  false,  the  sheriff  is  answerable  for  it  to  the  proper  party  in  a  proper 
action,  but  its  truth  or  falsity  can  not  be  inquired  into  in  an  action  between 
other  parties.  {Armstrong  v.  Rickey  BrotJiers,  2  B.  R.  473  ;  s.  c.  1  C.  L.  N. 
145.) 

The  return  of  nulla  bona  does  not  preclude  the  execution  creditor  from 
showing  that  there  was  property  of  the  bankrupt  on  which  the  execution  wa* 
a  lien.     {In  re  Tills  &  May.  11  B.  R.  214.) 

The  plaintiff  in  a  judgment  obtained  in  a  Federal  court  on  which  an  ex- 
ecution was  issued,  and  under  which  the  marshal  sold  property  of  the  de- 
fendant, is  entitled  to  the  proceeds  of  such  sales,  althojigh  that  judgment, 
execution,  and  levy  under  it  were  subsequent  to  a  judgment,  execution,  and 
levy  of  process  from  a  State  court.  The  marshal  can  only  sell  such  right  or 
interest  in  property  as  the  process  in  his  hands  will  warrant,  though  he  may 
declare  that  he  sells  more  or  a  higher  interest,  or  even  so  states  in  his  con- 
veyance. His  conveyance  transTere  no  more  or  greater  interest  to  the  pur- 
chaser than  the  law,  by  virtue  of  the  process  and  the  proceedings  upon 
which  the  same  is  based,  allows  to  pass.  If  a  prior  lawful  incumbrance  or 
lien  exists,  the  sale  can  only  be  and  is  made  subject  to  such  incumbrance  or 
lien.  A  purchaser  at  an  execution  sale  is  as  much  bound  to  know  of  the 
existence  of  a  prior  lien  or  incumbrance  existing  against  the  property 
offered  by  force  of  a  judgment,  execution,  and  levy,  as  if  there  were  an  b- 
cumbrance  existing  by  a  mortgage,  or  in  any  other  way.  {In  re  Jordan,  8 
B.  R.  182.) 

The  sheriff  is  entitled  to  poundage  fee  on  a  levy  at  the  time  he  makes  the 
levy.     A  sale  is  not  necessary.     {In  re  Black  &  Secor,  2  B.  R.  171.) 

Poundage  can  be  allowed  only  on  the  amount  which  the  property  brought, 
and  is  a  lien  thereon.     (/;*  re  William  Welch,  5  Ben.  278.) 

If  the  sheriff  acts  in  good  faith,  he  is  entitled  to  be  paid,  without  reference 
to  the  validity  of  the  judgment.     {In  re  William  Welch,  5  Ben.  278.) 

The  taxation  of  costs  by  a  State  court,  without  notice  either  to  the  bank- 
rupt or  the  assignee,  or  any  other  person,  will  not  be  regarded  as  in  any  sense 
a  judicial  act.     {In  re  David  Kempner,  43  How.  Pr.  129.) 

mortgages. 

A  note  signed  by  t)ie  bankrupt  and  his  wife,  and  secured  by  a  mortgaire 
uix)n  the  wife's  real  property,  may  be  allowed  as  a  secured  demand.  The 
eourt,  on  proper  motion,  will  attend  to  the  application  of  the  security  and  to 
:the  interests  of  the  assignee  in  the  realty.     {In  re  J.  Hartel,  7  B.  R.  559.) 

The  assignment  of  a  lease  by  the  lessor  and  the  execution  of  a  power  of 
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attorney  to  collect  the  rent,  gives  the  grantee  a  lien  upon  the  rent  thereby 
reserved.     (Meador  v.  Everett,  10  B.  R.  421 ;  s.  c.  3  Dillon,  214.) 

"Where  the  mortgage  embraces  property  situated  in  two  States,  and  is  duly 
recorded  in  one  State,  but  is  not  duly  recorded  in  the  other,  it  is  valid  as  to 
the  property  situated  in  the  first,  but  will  not  bind  the  property  situated  in 
the  second.  It  must  be  regarded  as  if  the  property  situated  in  the  State 
where  it  was  not  duly  recorded  was  not  embraced  in  it.  {In  re  Soldiers* 
Business  Messenger  and  Dispatch  Co.  2  B.  R.  519 ;  s.  c.  3  Ben.  204.) 

When  a  mortgage  contains  a  stipulation  that  the  mortgagor  shall  remain 
in  possession  afid  sell  the  mortgaged  property  as  the  agent  of  the  mortgagee, 
ana  account  for  the  proceeds  thereof  until  the  mortgage  debt  is  paid,  the 
proceeds  of  all  sales  made  subsequent  to  the  execution  of  the  mortgage  must 
be  credited  jrro  tanto  toward  the  payment  of  the  mortgage  debt,  and  the  debt 
itself  will  be  extinguished  as  soon  as  the  proceeds  of  such  sales  equal  the 
amount  of  the  debt  and  interest,  whether  the  same  have  been  paid  to  the 
mortgagee  or  not.  (Rawhina  v.  Nationfil  Bank  of  Hastinga^  2  B.  R  338 ;  s.  c. 
1  Dillon,  462;  Smith  v.  Ely,  10  B.  a  553.) 

If  the  mortgagee  never  had  any  such  notes  as  those  described  in  the  mort- 
gage, the  mortgage  is  ineffectual.     {Jewett  v.  Preston,  27  Me.  400.) 

A  mortgage  of  real  property  by  a  corporation  must  be  under  the  corporate 
seal  or  it  will  be  of  no  effect.  {In  re  St.  Helen's  Mill  Co.  10  B.  R.  414 ;  s.  c. 
8  Pac.  L.  R.  78.) 

A  mortgage  executed  by  the  officers  without  due  authority  from  the  cor- 
poration does  not  bind  the  corporation  even  as  an  equitable  mortgage.  (In 
re  St.  Helen's  Mill  Co.  1(1  B.  R.  414  ;  s.  c.  8  Pac.  L.  R.  78.) 

The  distinction  between  real  and  personal  property  and  between  the  mean* 
which  are  necessary  to  affect  them,  is  well  settled.  Personal  property,  accord- 
ing to  the  common  law,  could  always  be  transferred  or  incumbered  without 
the  use  of  a  deed  for  that  purpose.  A  seal  has  never  been  held  necessary  to 
the  validity  of  a  bill  of  sale.  A  chattel  mortgage  is  only  a  bill  of  sale  with 
a  defeasance  incorporated  in  it.  The  presence  or  absence  of  that  formality 
is  wholly  immaterial.  (Gibson  v.  Warden,  11  Wall.  244;  Jenkins  v.  Mayer,  3 
B.  R.  776 ;  s.  c.  2  Biss.  303.) 

If  the  laws  of  the  State  do  not  require  a  mortgage  of  personal  property 
to  be  under  seal,  the  fact  that  a  seal  is  attached  does  not  change  its  character 
or  effect.  The  seal  may  be  regarded  as  surplusage.  (Gibson  v.  Warden,  14 
Wall.  244 ;  Hawkins  v.  National  Bank  of  Hastings,  2  B.  R.  838 ;  s.  c.  1  Dillon, 
462.) 

One  partner  can  bind  the  firm  by  an  instrument  under  seal  in  the  name  of 

the  firm  where  all  the  partners  are  interested  in  the  transactions,  if  there  is  & 

previous  parol  authority  or  a  subsequent  parol  assent  to  the  act.      (Gibsan  v. 

Warden,  14  Wall.  244 ;  Hawkins  v.  National  Bank  of  Hastings,  2  B.  R.  338  ;  s. 

c.  1  Dillon,  462.) 

It  is  not  necessary  that  an  agent  should  have  written  authority  to  make  a 
bill  of  sale  of  personal  property.  When  an  agent  without  authority  executes 
a  bill  of  sale  under  seal,  the  ratification  need  not  be  by  an  instrument  under 
seal.     (Jenkins  v.  Mayer^  3  B.  R.  776 ;  s.  c.  2  Biss.  303.) 

A  mortgage  given  to  secure  future  advances  to  the  amount  of  $25,000, 
with  a  stipulation  that  the  account  shall  be  adjusted  at  a  certain  time,  under 
which  $53,000  was  advanced,  and  more  than  $25,000  repaid,  is  not  thereby 
fulfilled  and  extinguished,  but  stands  as  a  security  for  the  balance  that  was 
due  at  the  stipulated  time  of  settlement,  even  though  a  note  for  the  $25,000 
was  given  at  the  time  of  the  execution  of  the  mortgage.  (In  re  York  & 
Hoover,  3  B.  R.  6«1.) 
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Under  tbe  laws  of  Louisiana,  notes  mentioned  in  a  mortgage  as  secured 
thereby,  which  were  placed  in  the  hands  of  an  agent  for  negotiation,  bnt  not 
negotiated  until  after  tlie  inscription  of  the  mortgao^,  are  protected  by  the 
same.  The  mortgagor's  purpose  was  to  raise  moqey  Ly  a  loan,  and,  prepara- 
tory thereto,  the  notes  were  made  and  a  mortgage,  declaring  the  existence  of 
a  debt,  executed  and  inscribed,  and  both  mortgage  and  notes  placed  in  the 
hands  of  an  agent  for  negotiation.  It  may  be  that,  until  they  were  negotiated, 
there  was  no  creditor,  no  debtor,  no  right  of  action,  and  no  perfect  obliga- 
tion ;  but  the  agent,  from  the  date  of  inscription,  was  in  the  possession  of  all 
the  means  to  the  making  of  a  perfect  contract  by  the  delivery  of  the  securi- 
ties to  a  bona  fide  holder.  These  securities,  by  such  a  delivery,  become  oper- 
ative from  their  date,  and  are  binding  ab  vtitio.  {In  re  York  &  Hoover,  8  B. 
R.  661.)    , 

A  mortgage  stipulating  for  the  payment,  at  or  before  the  expiration  of 
nine  months  from  the  date  thereof,  of  certain  notes  therein  described,  ope 
note  only  being  described,  and  for  the  payment  of  any  and  all  notes  given 
or  indorsed  by  the  mortgagee  for  the  accommodation  of  the  mortgagor  dur- 
ing the  pendency  of  the  mortgage,  secures  all  notes  of  the  kind  mentioned 
until  it  is  given  up,  or  in  some  way  canceled  or  abrogated.  It  is  not  ter- 
minated by  the  payment  of  the  described  note  and  of  all  notes  given  or  in- 
dorsed within  nme  months  after  its  date.  {In  re  Griffiths,  3  B.  R.  731 ;  s.  c. 
Lowell,  431.) 

A  mortgage  made  in  good  faith  to  secure  future  advances  is  valid  to  the 
extent  of  the  advances  actually  made.  {Martin  v.  Chamb^s,  13  B.  R.  77; 
s.  c.  12  Blatch.  495.) 

Where  a  mortgage  made  by  a  railroad  corporation  provides  thts  it  shall 
include  all  property  subsequently  acquired  by  the  mortgagor,  it  will  include 
a  railroad  with  its  appurtenances  subsequently  leased  by  the  mortgagor,  and 
the  title  thereto  will  be  valid  as  against  the  assignee  of  the  mortgagor.  {Ber- 
nard V.  -lV.  <fe  W.  B.  E.  Co.  14  B.  R.  469;  s.  c.  3  Cent.  L.  J.  608.) 

A  mortgage  or  other  conveyance  made  as  security  for  a  debt  evidenced  by 
a  note  or  bond,  will  operate  as  security  for  the  same  continuing  debt,  though 
the  evidence  of  it  be  changed  by  renewal  or  otherwise.  But  the  rule  is  dif- 
ferent when  the  security  itself  is  changed,  and  not  the  evidence  of  the  debt. 
When  a  deed  is  made  in  substitution -of  a  prior  deed,  the  prior  deed  ceases 
to  have  any  validity  or  eflect.  (In  re  Wynne,  4  B.  R.  28;  s.  c.  Chase,  227; 
s.  c.  2  L.  T.  B.  116 ;  in  re  Jordan,  9  B.  R.  416 ;  s.  c.  7  Pac.  L.  R.  194 ;  Bar- 
ron V.  Morris^  14  B.  R.  371.) 

If  the  mortgage  by  mistake  describes  the  note  as  made  by  A.  and  in- 
dorsed by  B.,  it  may  be  corrected  in  equity  so  as  to  cover  a  note  made  by  A. 
and  signed  by  B.  as  surety.      {In  re  Clark  &  Daughtrey,  10  B.  R.  21.) 

A  mortgage  of  personal  property  does  not  cover  what  is  afterward  ac- 
quired. As  to  such  property,  it  is  in  the  nature  of  a  revocable  license  to  take 
possession.  Under  some  circumstances,  the  term  ''  goods  and  merchandise,*^ 
may  include  fixtures,  but  the  facts  of  the  case  may  limit  the  construction  of 
the  language.     {In  re  Eldridge,  4  B.  R.  498  ;  s.  c.  2  Biss.  362.) 

If  a  mortgagee  takes  possession  of  the  vessel  mortgaged,  and  omits  to 
sell  it  within  a  reasonable  time,  this  operates  as  a  satisfaction  of  the  debt  to 
the  extent  of  its  value  when  he  took  possession.  {In  re  Haake,  7  B.  R.  61 ; 
8.  c.  2  Saw.  231.) 

If  the  mortgage  contains  a  stipulation,  that  the  counsel  fees  and  costs  to 
which  the  mortgagee  may  be  put  in  collecting  the  debt,  shall  be  paid  by  the 
mortgagor,  the  usual  commissions  for  collection  may  be  allowed.  {Mara  v. 
McKellip,  38  Md.  231.) 
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The  fee  paid  to  couDsel  for  resistiog  a  snit  by  the  assignee  to  sell  the 
property  free  from  all  liens,  can  not  be  allowed.  (Maus  y.  McKellip,  88  Md. 
231.) 

If  fhe  mortgage  contains^  a  stipulation  that  the  mortgagee  may  retain  the 
possession  of  the  property  until  the  mortgage  debt  is  paid,  the  assignee  can 
not  divest  the  mortgagee  of  the  possession  until  the  debt  secured  by  the 
mortgage  is  paid.     {Pinddl  \^  Vimant,  14  B.  Mon.  400.) 

In  order  to  obtain  the  profits  when  the  mortgage  is  not  full  security  for 
the  debt,  the  mortgagee  may  enter  or  bring  his  writ  of  entry.  If  he  chooses 
to  lie  by  and  suflfer  the  mortgagor  to  keep  possession,  he  consents  that  the 
intermediate  profits  may  l>e  received  by  him  and  held  without  account.  Ho 
can  only  acquire  an  equitable  lien  upon  the  rents  or  profits  by  a  billM  equity 
and  the  appointment  of  a  receiver,  before  the  growing  crop  is  severed,  or  the 
rent  is  collected,  and  becomes  vested  in  the  mortgagor  or  his  legal  representa- 
tives in  possession.  The  filing  of  the  petition  in  bankruptcy  fixes  the  rights 
of  the  several  parties  in  interest ;  and  the  rights,  equitable  or  otherwise,  not 
actually  acquired  by  lien,  in  virtue  of  a  bill  and  the  appointment  of  a  receiver, 
remain  unacquired  or  unsecured,  as  the  case  may  be.  When  no  such  lien  ha8 
been  acquired,  the  assignee  is  entitled  to  the  proceeds  of  grass  cut  by  him 
from  the  mortgaged  premises,  and  the  mortgagee  has  no  prior  c^aim  upon  the 
same.  {In  re  Snedaker,  4  B.  R.  168;  s.  c.  2  L.  T.  B.  152;  EUh  v.  Bofd.  & 
Hart.  R  JR.  Co.  107  Mass.  1 ;  Foster  v.  Hh^des,  10  B.  R.  523;  in  re  J.  8.  K. 
Bennett,  12  B.  R.  257;  in  re  Mark  Banks,  1  N.  Y.  Leg.  Obs.  260;  s,  c.  5  Law 
Rep.  371.) 

The  mortgagee  is  entitled  to  the  rents  from  the  time  of  filing  a  claim 
therefor  in  court,  and  due  notice  thereof  to  the  assignee.  {In  re  J.  8.  K.  Ben- 
nett, 12  B.  R.  257.) 

A  mortgagee  is  not  entitled  to  have  the  rents  which  fell  due  after  the  com- 
mencement of  the  proceedings  in  bankruptcy,  and  were  collected  by  the  as- 
signee, applied  to  his  mortgage  claim,  although  the  mortgage  also  conveys 
the  rents,  issues  and  profits  of  the  land.     {Foster  v.  Rhodes^  10  B.  R.  523.) 

If  there  be  doubt  whether  the  mortgaged  premises  are  adequate  security 
for  the  payment  of  the  debt  and  interest,  the  district  court  will  recognize  the 
prior  lien  of  the  mortgage  upon  the  land,  and  the  equitable  right  of  the  mort- 
gagee to  have  the  rents  separated  from  tl^e  general  estate  of  the  bankrupt,  by 
a  receivership  or  otherwise,  and  not  permit  them  to  be  applied  to  the  pay- 
ment of  other  debts,  or  even  to  the  expenses  of  the  assignee  or  his  fees.  {In 
re  Sacchi,  6  B.  R.  497 ;  s.  c.  43  How.  Pr.  250.) 

The  assignee,  upon  the  application  of  the  mortgagee,  may  be  directed  to 
pay  to  the  mortgagee  a  reasonable  compensation  for  the  use  of  the  mortgaged 
premises,  as  rents  and  profits.  {Hutehings  v.  Muzzy  Iron  WorkSy  8  B.  R.  458 ; 
s.  c.  6  C.  L.  N.  27.) 

A  covenant  to  insure  for  the  benefit  of  the  mortgagee  runs  with  the  land. 
If  the  mortgagor  does  in  fact  keep  the  premises  insured  by  a  policy  which 
contains  no  statement  that  the  mortgagee  has  any  interest  therem,  the  mort- 
gagee, nevertheless  has  an  equitable  interest  or  lien  upon  the  proceeds  of  the 
policy,  in  case  of  loss,  which  will  be  enforced  for  his  benefit.  Although  the 
mortgage  stipulates  that  the  insurance  shall  be  made  in  companies  to  be 
selected  at  the  option  of  the  mort^gee,  the  mortgagee  is  entitled  to  the 
benefit  of  the  insurance  that  is  made,  whether  it  was  etiected  without  or  even 
contrary  to  his  selection.  {In  re  Sands'  Brewing  Co.  6  B.  R.  101 ;  b.  c.  8  Biss. 
175.) 

When  changes  are  made  after  acknowledgment,  the  mortgage  should  be 
reacknowledged.     {Harvey  v.  Crane,  5  B.  R.  218;  s.  c.  2  Biss.  490.) 

Under  the  laws  of  Texas,  a  mortgage  executed  and  recorded  afler  the 
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rendition  of  a  judgment,  but  before  tlie  recording  of  the  same,  is  entitled  to 
priority  over  the  lien  of  the  judgment.  {In  re  Lacy,  4  B.  R  63 ;  s.  c.  1  L. 
T.  B.  226.) 

If  there  are  two  mortgagee  upon  a  vessel,  one  upon  one-half  of  the  vessel, 
and  the  other  upon  three-quarters  of  the  vessel,  the  first  will,  if  possible,  be 
paiil  out  of  the  one-fourth  not  covered  by  the  latter,  and  the  remaining  three- 
fourths  will  be  applied  to  the  latter.  This  applies  to  the  distribution  the 
familiar  principle  that  where  there  arc  two  funds,  and  one  of  them  is  subject 
to  the  lien  of  one  suitor,  and  a  lien  of  another  suitor  covers  both,  the  latter 
suitor  will  be  paid,  if  possible,  out  of  the  fund  that  is  subject  only  to  bis  own 
lion.     {In  re  Edith,  6  B.  R.  449;  s.  c.  5  Ben.  433.) 

The  l^nkrupt  cannot  have  the  inscription  of  a  judgment  rendered  against 
h!m  erased,  if  it  has  not  been  piaid.  The  bankrupt  act  does  not  provide  that 
a  sale  of  the  property  shall  operate  as  a  release  of  the  mortgage,  and  attach  it 
to  the  proceeds.     {State  v.  Becorder,  21  La.  An.  401.) 

A  mortgage  of  personal  property  to  be  subsequently  acquired,  constitutes 
an  equitable  lien  which  may  be  enforced  against  the  assignee,  for  wherever 
the  parties,  by  their  contract,  intend  to  create  a  positive  lien  or  charge  upon 
personal  property,  whether  it  is  then  owned  by  the  contractor  or  not,  and 
whether  it  is  then  in  esse  or  not,  the  lien  attaches  in  equity  as  soon  as  the 
contractor  acquires  a  title  thereto.  {MUched  v.  WindotCy  2  Storv,  630; 
Baj-nard  v.  jV.  dt  N.  II  It  Co,  14  B.  R.  469 ;  Brett  v.  Carter,  14  B.  R.'301.) 

Equitable  Liens. 

Equitable  liens,  mortgages,  and  securities  are  as  much  within  the  act  as 
legal  liens,  unless  there  is  some  prohibition  in  the  State  laws  which  renders 
them  invalid.  {Parker  v.  Mxtggridge,  2  Story,  334;  Fletcher  v.  Morey^  2 
Storv,  566;  in  re  Abner  H.  Allen,  1  N.  Y.  h^g,  Obs.  115;  s.  c.  5  Law  Rep. 
362.) 

Possession  is  not  necessary  to  create  or  support  an  equitable  lien.  {Parker 
V.  Muggridye^  2  Stoiy,  334.) 

Every  agreement  for  a  lien  or  charge  in  rem,  whether  upon  real  estate  or 
personal  estate,  or  money  in  the  hands  of  third  persons,  constitutes  a  trust, 
and  may  be  enforced  as  an  equitable  lien.     {Flete/ier  v.  Morey,  2  Story,  555.) 

It  is  a  universal  maxim  that,  wherever  persons  agree  concerning  a  partic- 
ular  subject,  in  a  court  of  equity,  as  against  the  party  himself  and  any  claim- 
ing under  him  voluntarily  or  with  notice,  it  raises  a  trust,  and  the  same  rule 
prevails  in  bankruptcy.     {Parker  v.  Muggridge^  2  Story,  334.) 

If  the  equitable  lien  is  valid  by  the  laws  of  the  State,  it  may  be  allowed, 
although  no  remedy  is  provided  for  its  enforcement  by  the  State  jurisprudence 
in  the  State  courts.     {Fletcher  v.  Morey,  2  Story,  655.) 

An  agreement  that  goods  to  be  purchased  with  future  advances  are  pledged 
and  hyi)othecated  for  the  repayment  thereof,  constitutes  an  equitable  lien  on 
the  goods.     {Flefclier  v.  Morey,  2  Story,  555.) 

Sale  Free  fk*oiii  Ineumbrancef, 

On  the  application  of  the  assignee,^he  district  court  may  order  incum- 
bered property  to  be  sold  free  from  incumbrances,  the  lien  being  transferred 
to  the  fund  in  court.  {Fn  re  T.  R.  Stewart,  1  B.  R.  278;  s.  c.  1  L.  T.  B.  16; 
in  re  Barrow,  re  Loeb,  Simon  &  Co.  re  Winter,  1  B.  R.  481 ;  s.  c.  1  L.  T.  B. 
63;  in  re  McClellan,  1  B.  R.  889;  it\  re  Columbian  Metal  Works,  3  B  R.  75; 
in  re  Salmons,  2  B.  R.  66 ;  in  re  Alabama  &  Florida  Railway  Co.  1  B.  R.  quarto, 
100;  Conrad  v.  Pricur,  5  Rob.  [La.]  49;  Benjamin  v.  Prieur,  8  Rob.  [La.] 
193;  Ducros  v.  Fortin,  8  Rob.  [La  ]  165;  Foster  v.  Ames  et  al.  2  B.  R.  455;  s. 
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<:.  Lowell,  813;  in  re  Sclinepf,  1  B.  R.  190;  s.  c,  2  Ben.  73;  in  re  Rhodes,  19 
Pitts.  L.  J.  99;  8.  c.  S  Pac.  L.  R  99 ;  B.  c.  6  W.  J.  128;  in  re  NatU  Iron  Co. 
8  B.  R.  422;  s.  c.  20  Pitts.  L.  J.  208 ;  s.  c.  30  Leg.  Int.  272 ;  Sutherland  v. 
Lake  Superior  Canal  Co.  9  B.  R.  298;  s.  o.  1  Cent.  L.  J.  127;  Houston  v.  City 
Bank,  6  How.  486.) 

The  disposition  of  the  securities  is  a  matter  resting  in  the  sound  discretion 
of  the  district  court,  upon  all  the  circumstances  of  each  particular  case.  The 
district  court  has  full  authority  to  ascertain  the  true  value  by  a  sale  or  by  an 
appraisement,  or  in  any  other  mode  which  it  may  deem  best  for  the  interest 
of  all  concerned  in  the  estate,  or  it  may  allow  the  creditor  to  take  any  one  or 
more  or  all  of  the  securities  at  their  nominal  value,  if  that  is  ascertained  to  be 
the  true  and  highest  value  of  the  security.  (In  re  Benjamin  B.  Qrant,  5  Law 
Rep.  303.)  « 

The  liens,  mortgages  and  other  securities  within  the  purview  of  this  pro- 
Yision,  so  far  as  they  are  valid,  are  not  to  be  annulled,  destroyed  or  impaired 
under  the  proceedings  in  bankruptcy,  but  they  are  to  he  held  of  equal  obli- 
gation and  validity  in  the  Federal  courts  as  they  would  be  in  the  State  courts. 
The  district  court,  sitting  in  bankruptcy,  is  bound  to  respect  and  protect 
them.  But  this  does  not,  and  can  not,  interfere  with  the  jurisdiction  and 
right  of  the  district  court  to  inquire  into  and  ascertain  the  validity  and  extent 
of  such  liens,  mortgages  and  othef  securities.  {In  re  William  Christy,  3  How. 
292.) 

If  it  be  ascertained  that  the  property  of  a  bankrupt  is  incumbered  by  lien 
or  mortgage,  the  assignee  may,  if  he  shall  believe  it  to  be  to  the  interest  of 
that  class  of  creditors  whom  he  especially  represents— for  instance,  the  class 
entitled  io  pro  raPi  distribution — file  his  petition  and  obtain  an  order  direct- 
ing him  to  sell  the  property  incumbered  on  such  terms  as  to  the  court  may 
seem  proper,  and  convey  the  property  free  from  such  incumbrance.  The 
court  will  then  protect  the  lien  creditors  by  a  proper  distribution  of  the  pro- 
ceeds. But  it  is  not  a  part  of  the  duty  of  the  assignee  so  to  petition,  unless 
he  shall  believe  that  such  a  sale  will  create  a  larger  fund  for  distribution  to 
creditors  generally  than  if  there  should  be  a  sale  by  the  lien  creditor.  (In  re 
Mebane,  3  B.  R  347;  in  re  McCiellan,  1  B.  R.  389.) 

Although  the  mortgage  contains  a  clause  de  non  alienando,  a  purchaser 
will  acquire  a  valid  title,  and  his  assignee  may  sell  the  property  free  from  the 
mortgage.    {Ducroe  v.  Fortin,  5  Rob,  [La.]  165.) 

A  secured  creditor  does  not  have  absolutely  the  election  to  stand  outside 
of  the  operation  of  the  bankrupt  act.  The  assignee  has  the  right  to  bring 
him  into  the  court  of  bankruptcy,  and  contest  the  amount  of  his  debt  and  the 
validity  of  his  lien,  and  to  have  the  court  make  such  equitable  orders  as  to 
the  disposition  of  the  property  as  seems  best.  The  court  of  bankruptcy  has 
the  right  to  prevent  the  control  from  being  taken  away  by  resort  to  other 
tribunals  against  its  will.  (Marhwn  v.  Heaney^  4  B.  R.  510;  s.  c.  1  Dillon, 
497,  511,  note;  Br(mileyY.  Smith, 5  B.  R.  152;  s.  c.  2  Biss.  511;  Clark  v. 
Hoeenda,  5  Rob.  [La.]  27.) 

The  bankrupt  court  has  the  right  to  take  possession  of  the  mortgaged 
property  after  a  default  in  payment,  and  sell  it  without  first  satisfying  the 
mortgage,  although  the  mor^gagee  is  in  possession.  {In  re  Kahley,  4  B.  R. 
878;  s.  c.  2  Biss.  383.) 

When  the  proceedings  to  foreclose  a  mortgage  in  the  State  court  have 
reached  a  stage  where  substantially  all  the  expenses  except  those  which  would 
attend  any  sale  of  the  property,  even  by  the  bankrupt  court,  have  been  in- 
curred, and  incurred  by  the  action  of  the  assignee  while  a  party  to  such  suit 
in  Buttering  proceedings  to  go  on  without  applying  to  the  bankrupt  court  to 
restrain  them,  the  petition  for  leave  to  sell  the  property  free  from  incum- 
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brances  will  be  denied.    (In  re  H.  Brinkmao,  6  B.  B.  641 ;  s.  c.  7  B.  R.  421; 
Augustine  v.  McFarland,  13  B.  R.  7.) 

When  an  order  is  made  to  sell  property  against  which  a  judgment  of  fore- 
closure has  been  entered,  the  injunction  against  the  sale  under  the  judgment 
may  be  so  far  modified,  if  deemed  desirable  in  order  to  obtain  a  better  price 
for  the  property,  that  the  sale  may  take  place  under  both  the  order  and  the 
judgment,  and  the  referee  may  unite  in  the  deed.  {In  re  Hanna,  4  B.  R.  411  ; 
s.  c.  4  Ben.  409.) 

The  power  ought  not  to  be  exercised  where  the  rights  of  the  secured  cred- 
itor will  be  injuriously  affected,  as  where  the  property  has  no  market  value, 
or  one  that  is  clearly  less  than  the  mortgage  debt.  In  such  a  case  the  secured 
creditor  ought  to  have  the  right  to  hold  the  property,  and  wait  the  chances 
of  a  market  if  the  assignee  will  not  redeem.  (Fister  et  al.  v.  Amet  et  al.  2  B. 
R.  455;  s.  c.  Lowell,  313;  in  re  Kahley,  4  B.  R.  378  ;  s.  c.  2  Biss.  383;  in  re 
Jacob  F.  Ilahnlen,  1  Penn.  L.  J.  10.) 

The  petition  for  leave  to  sell  free  from  incumbrances  must  set  forth  the 
facts  and  circumstances  which  justify  the  application,  so  that  the  court  may 
decide  whether  or  not  the  application  shall  be  granted.     (Hay  v.  Brigha/n, 

12  B.  R.  145;  s.  c.  25  La.  An.  600:  a.  c.  23  Wall.  128) 

The  application  for  a  sale  must  state  what  persons  have  liens,  incum- 
brances, and  interests  in  the  property,  and  notice  must  be  given  prior  to  the 
sale  to  all  persons  claiming  to  have  liens,  incumbrances  or  interests  therein. 
(In  re  Anon.  29  Leg.  Int.  20.) 

Proper  notice  of  the  application  for  leave  to  sell  incumbered  property 
should  be  served  on  the  secured  creditor.  (Foster  et  al.  v.  Arms  et  al.  2  B.  R 
455;  s.  c.  Lowell,  313 ;  Houston  v.  City  Bank^  G  How.  486;  Fowler  ▼.  Uarl, 

13  How.  873.) 

If  the  mortgagee  is  not  made  a  party  to  the  proceeding  to  sell  the  prop- 
erty free  from  incumbrances,  his  rights  will  be  unaffected  therebv.  (Ray  v. 
Brigham,  12  B.  R.  145;  8  c.  25  La.  An.  600;  8.  c.  28  Wall.  128;  Meeks  T. 
Whatley,  10  B.  R.  498;  contra,  Wilson  v.  Turpin,  5  Gill,  56.) 

The  assignee  ought  not  to  be  permitted  to  make  private  sales,  or  sales  on 
credit,  without  first  submitting  the  price  and  terms  of  sale  to  the  court  on 
notice  to  the  mortgagee  for  approval  and  confirmation.  (In  re  Frederick  S. 
Kirtland,  10  Blatch.  515.) 

A  sale  by  the  assignee  of  property  free  from  all  incumbrances  will  not 
divest  the  right  of  the  State  to  enforce  the  payment  of  taxes  on  the  property 
wherever  it  may  be  found,  and  the  purchaser  takes  it  subject  to  that  right. 
(Stokes  V.  State,  9  B.  R.  191;  8.  c.  46  Geo.  412  ;  Meeks  v.  Whatley,  4  B.  R. 
498.) 

A  mortgagee  can  not  demand,  as  a  matter  of  right,  that  the  assignee  sball, 
upon  his  olfer,  convey  the  premises  to  him  on  condition  of  hia  agreeing  not 
to  present  a  claim  tor  any  part  of  the  debt  against  the  other  assets  of  the 
bankrupt.  Neither  the  refusal  of  the  assignee  to  accede  to  such  a  proposition, 
nor  the  refusal  of  the  court  to  permit  him  to  accept,  will  be  at  the  peril  of 
throwing  the  cost  of  any  effort  to  secure  a  better  price  upon  the  other  credit- 
ors. It  is  the  duty  of  the  assignee  and  of  the  court  to  take  that  course  in  the 
premises  which,  in  their  judgment,  having  due  reference  to  the  rights  of  the 
mortgagee,  will  be  most  beneficial  to  all  ihe  parties  interested.  (//*  re  Eller- 
hoist  et  al  7  B.  R.  49;  s.  c.  2  Saw.  219.) 

The  selling  of  property  free  from  incumbrances  is  a  matter  of  judicial  dis- 
cretion. The  apportionment  of  costs  is  also  a  matter,  to  some  extent,  of  ju- 
dicial discretion.  The  district  court,  as  incident  to  its  power  to  adjust  and 
liquidate  the  lien,  is  authorized  to  adjust  the  costs  of  the  proceedings  neces- 


§  5075.]  NOTES  OF  DECISIONS.  611 

sary  to  give  effect  to  the  specific  lien,  and  does  not  exceed  the  bounds  of  sound 
discretion  in  charging  upon  the  proceeds  of  the  mortgaged  property  the  costs 
of  the  proceedings  adopted  to  enforce  and  liquidate  tlie  specific  lien.  The 
costs  or  the  sale,  including  commissions  to  the  assignee,  may  be  charged  upon 
the  proceeds.     {In  re  Ellerhorst  et  al.  7  B.  R.  49;  8.  c.  2  Saw.  219.) 

Where  property  is  sold  free  from  incumbrances,  under  a  proceeding  insti- 
tuted before  the  expiration  of  a  lien,  the  rights  of  the  lienor  are  deemed  to  be 
fixed  from  the  commencement  of  the  proceeding,  and  he  need  not  renew  or 
continue  his  lieu.     {Moran  v.  Schnugg^  7  Ben.  399.) 

A  sale  of  the  property  free  from  incumbrances  does  not  pass  to  the  pur- 
chaser the  right  to  the  growing  crops  which  the  tenant  had  agreed  to  pay  by 
jruy  of  rent.     {In  re  Bledsoe,  12  B.  R.  402;  s.  c.  10  Pac.  L.  R.  46.) 

Where  the  record  shows  a  proceeding  to  bring  the  general  jurisdiction  to 
bear  on  the  special  case,  the  purchaser  need  not  look  beyond  the  order  of 
Bale  to  see  whether  every  particular  has  been  complied  with  in  the  appoint- 
ment and  qualification  of  the  assignee.     {ZeigUr  v.  ShamOj  78  Penn.  357.) 

Where  an  assignee  sells  property  which  is  incumbered  or  in  dispute  under 
an  order  of  court,  it  is  the  order  and  not  the  assignment  which  empowers 
him  to  act.     {ZeigUr  y.  Shomo,  78  Penn.  857.) 

Where  the  property  is  sold  free  from  incumbrances,  the  assignee  can  only 
deduct  the  costs  of  the  proceedings  necessary  for  proving  the  lien,  and  must 
appropriate  the  balance  of  the  proceeds  to  the  payment  of  the  claim  of  the 
secured  creditor.  {In  re  Hambright,  2  B.  R.  498;  s.  c.  2  L.  T.  B.  01 ;  s.  c.  1 
C.  L.  N.  201 ;  in  re  Davenport,  3  B.  R.  77;  s.  c.  2  L.  T.  B.  136 ;  in  re  Eld- 
ridge,  4  B.  R.  498;  s.  c  2  Biss.  362;  in  re  Blue  Ridge  R.  R.  Co.  13  B.  R. 
315.) 

In  a  proceeding  to  sell  property  free  from  incumbrances,  the  bankrupt 
court  has  no  authority  to  adjust  the  claims  of  a  trustee  under  a  mortgage,  nor 
to  ascertain  what  is  due  by  the  trustee  to  his  counsel.  (In  re  Blue  Ridge  R. 
R.  Co.  13  B.  R.  315.) 

Costs  in  bankruptcy  are  left  by  the  act  entirely  in  the  discretion  of  the 
court,  and  questions  arising  in  relation  to  them  must  be  disposed  of  upon 
equitable  principles.  It  can  not  be  denied,  upon  authority  as  well  as  prin- 
ciple, that  if  a  mortgagee  allows  the  mortgaged  property  to  be  so  used  and 
managed,  and  the  mortgage  itself  to  be  so  placed  and  continued  upon  the 
records  in  a  condition  to  induce  in  the  minds  of  reasonable  men  a  suspicion 
or  belief  that  the  mortgage  is  a  mere  cover  to  protect  the  property  of  the 
mortgagor  from  his  creditors,  and  the  creditors  act  upon  such  suspicion  or 
belief,  they  should  be  reimbursed  their  costs  and  expenses  out  of  the  mort- 
gage fund,  notwithstanding  the  mortgage  is  eventually  held  to  be  valid, 
th.re  being  no  other  assets.  A  mortgage  given  for  $4,000,  when  only  $1,000 
is  actually  advanced,  is  prima  fdcie  fraudulent,  and  creditors  who  have  en- 
deavored to  have  it  declared  void  are  entitled  to  be  reimbursed  the  amount 
of  their  reasonable  costs,  expenses,  and  disbursements  in  the  proceedings  in 
bankruptcy,  including  the  sale  of  the  mortgaged  property,  from  the  proceeds 
of  such  sale.     {In  re  Bumont,  4  B.  R.  17;  s.  c.  2  L.  T.  B.  114.) 

If  an  assignee  voluntarily  paid  a  mortgage  debt  in  gold  prior  to  the 
change  in  the  law  made  by  the  last  decisions  of  the  Supreme  Court,  he  is  not 
entitled  to  relief.  All  matters  that  were  closed  by  the  parties  before  the 
change  are,  in  the  absence  of  fraud,  beyrnd  the  reach  and  influence  of  any 
letrospective  action  of  the  law  caused  by  such  change.  {In  re  Henry  M.  Dun- 
ham, 29  Leg.  Int.  389;  s.  c.  2  Md.  L.  R.  485.) 

The  petition  for  leave  to  sell  property  free  from  incumbrances  may,  incase 
of  iniproper  conduct,  be  dismissed  wiih  costs  to  be  paid  by  the  assignee  per- 
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fionally  and  not  out  of  the  estate.    (In  re  H.  Brinkman,  6  B.  R  541 ;  s.  c.  7 
B.  R.  421.) 

If  the  estate  is  sold  free  from  inenmbrances,  the  State  court  may  grant  a 
mandamus  against  the  State  ofScer,  directing  an  erasure  of  the  moii^gages. 
(Conrad  v.  JPrieur,  5  Rob.  [La.]  49.) 

The  district  court  has  jurisdiction  to  decree  an  erasure  of  the  mortgage*, 
■where  the  property  is  sold  free  from  incumbrances.  (Conrad  v.  Prieur^5 
Rob.  [La.]  49.) 

Surrender  to  Creditor. 

The  assignee  is  invested  with  the  right,  independent  of  the  sanction  of  the 
court,  to  release  the  bankrupt's  right  oif  redemption  to  the  secured  crediior. 
(Second  National  Bahh  v.  State  National  Bank^  1 1  B.  R  49 ;  b.  c.  10  Bash, 
867.) 

The  powers  of  an  assignee  are  in  no  sense  judicial,  and  his  acts  bind  only 
those  whom  he  represents.  In  the  sale  of  the  estate  of  a  bankrupt  he  acts 
only  for  the  creditoi's  who  prove  their  claims,  and  in  such  matters  he  can  con- 
clude the  rights  of  no  one  else.  The  act  of  the  assignee  in  allowing  a  cred- 
itor to  retain  an  alleged  security^  after  deducting  the  value  of  the  same  from 
the  amount  of  the  claim,  does  not  include  other  creditois  claimicg  the  same 
security,  if  they  have  not  proved  their  claims.  (Second  National  Bank  v. 
StaU  National  Bank,  11  B.  R.  49;  6.  c.  10  Bush,  367.) 

When  the  assignee,  in  the  exercise  of  the  discretion  left  to  him,  abandons 
all  claim  to  incumbered  property,  then  the  Stale  courts  may  subject  such 
property  to  the  satisfaction  of  the  secured  creditor's  claim,  and  may  afford 
him  any  relief  touching  such  property  as  he  would  have  been  entitled  to  if 
the  proceedings  in  bankruptcy  had  never  been  instituted.  (Second  National 
Bank  v.  State  National  Bank,  11  B.  R  49;  s.  c.  10  Bush,  367.) 

Sale  Subject  to  Incumbraneei* 

The  assignee  may  sell,  without  petitioning  the  court,  or  without  any  order 
of  the.  court,  any  property  of  the  bankrupt  in  his  possession  incumbered  in 
any  manner.  But  when  he  so  sells,  he  does  so  subject  to  any  and  all  lawful 
incumbrances,  and  can  convey  no  higher  or  better  interest.  The  proceeds  of 
such  a  sale  arc  supposed  to  be  the  piice  or  value  of  the  interest  so  sold,  and 
with  a  knowledge  of  the  incumbrances.  (In  re  Mebane.  3  B.  R  3*7 ;  in  re 
McClellan,  1  B.  R.  389;  Kellet/  v.  Strange,  3  B.  R  8;  King  v.  Bauman,  U 
La.  An.  506;  Second  National  Bcmk  v.  State  National  Bank,  11  B.  R  49;  s.  c. 
10  Bush,  367 ;  Bay  v.  Erigham,  12  B.  R.  14.5 ;  s.  c.  25  La.  An.  60  0  ;  s.  c.  2 
Wall.  128 ;  Wicks  <t  Co.  v.  Perkins,  13  B.  R  280;  s.  c.  1  Wood,  383.) 

When  property  subject  to  an  incumbrance  has  been  pold  without  an  order 
of  the  court,  it  will  be  taken  for  granted  that  the  assignee  sold  only  such 
right  or  title  to  the  property  as  was  vested  in  him,  and,  therefore,  sold  it 
subject  to  the  incumbrance.  (Eelley  v.  Strange,  3  B.  R  8;  Meeke  v.  WhaUe\i^ 
4  B.  R  498.) 

Where  property  is  sold  subject  to  liens,  the  purchaser  takes  the  title  ob- 
ject to  the  terms  of  the  sale.     (Scihel  v.  Simeon,  62  Mo.  255.) 

Property  may  be  sold  clear  of  incumbrances,  to  the  prejudice  cf  the  rights 
of  no  one,  by  an  agreement  between  the  assignee  and  a  secured  creditor,  and 
the  creditor  will  then  be  entitled  to  be  paid  out  of  the  balance  of  the  pro- 
ceeds that  remain  after  the  payment  of  the  costs  of  sale  and  the  lawful  com- 
missions of  the  assignee.     (In  re  Mebane,  3  B.  R.  847.) 

As  a  general  rule  of  equity  jurisprudence,  there  ia  an  equity  of  redemption 
in  chattel  mortgages.   In  Massachusetts,  the  statute  remedy  is  not  exclusive. 
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The  mortgagor  may  tender  performnnce,  and  have  his  action  at  law ;  or,  if 
for  any  reason  this  remedy  is  incomplete,  he  may  proceed  in  equity.  {Fbster 
y.  Ames  et  at,  3  B.  B.  455;  8.  o.  Lowell,  813.) 

It  is  not  necessary  for  the  assignee  to  take  any  proceeding  whatever  in 
reg;ird  to  incumbered  property,  unless  by  so  doing  be  can  realize  a  net  sum 
of  money  free  from  incumbrances  for  the  benrfib  of  the  estate.  It  would  be 
idle  to  go  through  the  form  of  selling  the  property,  if  the  property  be  of  less 
value  than  the  amount  of  the  incumbrances,  (in  re  Lambert,  2  B.  K.  426 ; 
in  re  Bowie,  1  B.  R  628 ;  a.  o.  1  L.  T.  B.  97 ;  s.  c.  16  Pitts.  L.  J.  448.) 

If  the  petition  asks  for  leave  to  sell  the  property  subject  to  certain  8{>eci 
fied  incumbrances,  and  the  report  sets  forth  that  the  property  was  sold  free 
from  all  incumbrunces,  except  those  specified,  the  report  will  not  be  adopted 
by  a  mere  confirmation  of  the  sale.  It  should  ezplicitly  appear  in  the  order 
of  confirmation  that  the  report  was  confirmed,  and  that  the  sale  as  such  con- 
firmed, so  as  to  show  that  the  court  acted  upon  that  part  of  the  report,  and 
confirmed  the  sale  by  making  it  free  aud  clear  from  all  other  incumbrances. 
That  is  indispensably  necesisary  in  order  to  make  it  binding  on  the  court, 
because  it  could  only  be  effectual  by  a  ratification  brought  home  to  the 
knowledge  of  the  court  of  the  particular  clause  in  the  report.  The  assignee 
acted  under  a  power.  He  was  bound  to  follow  the  instructions  of  the  power. 
If  it  is  sought  to  be  enlarged,  the  court  ous^ht  to  know  of  that  enlargement, 
and  ratify  and  confirm  it  as  such.  {In  re  McGilton  et  cd.  7  B.  R.  294 ;  s.  o.  8 
Bias.  144.) 

If  a  lien  creditor  is  present  at  a  sale  by  an  assignee,  he  is  present  in  con- 
templation of  law,  only  with  knowledge  of  the  facts  which  are  stated  in  the 
petition  for  sale,  and  in  the*order  of  the  court.  If  the  petition  simply  asks 
for  leave  to  sell  the  property  subject  to  certain  incumbrances,  it  is  question- 
able whether  he  would  be  bound  by  an  unauthorized  statement  of  the  as- 
signee.    {In  re  McGilton  et  al  7  B.  R.  294 ;  s.  c.  8  Bis^.  144.) 

If  the  assignee  sells  the  property  without  an  order  of  the  court,  a  secured 
creditor  may  enforce  his  claim  against  the  property  in  a  State  court, although 
he  has  proved  his  debt.     {King  v.  Bowman^  24  La.  An.  506.) 

The  fact  that  land  against  which  a  mortgagee  seeks  to  enforce  his  mort- 
gage has  been  sold  bv  the  assignee,  does  not  deprive  the  State  tribunal  of 
jurisdiction  over  the  suit.     {King  v.  Bowman^  24  La.  An.  506.) 

If  the  property  is  sold  subject  to  a  lien,  the  lien  claimant  may  proceed  in 
the  State  court  to  enforce  his  lien.  {DougloM  v.  8t,  Louis  Zinc  Co,  66  Mo. 
388.) 

Whgre  hypothecary  proceedings  are  instituted  after  the  sale  of  the  prop- 
erty by  the  assignee,  it  is  not  necessary  to  serve  notices  of  the  proceedings  on 
the  assignee  or  the  bankrupt.  The  assignee  has  no  interest  in  the  hypothe- 
cated property,  and  the  discharged  bankrupt  is  no  longer  bound  for  the  debt. 
{Bay  V.  Brigkam,  12  B.  it.  145;  s.  c.  25  La.  An.  600;  s.  c.  23  Wall.  128.) 

Sale  on  Application  of  (Secured  Creditor. 

Liens  upon  the  property  of  the  bankrupt,  so  long  as  it  remains  m  the 
possession  of  the  bankrupt  court,  can  only  be  enforced  in  the  district  court 
sitting  as  a  court  of  bankruptcy.  {In  re  People's  Mail  Steamship  Co.  2  B.  R. 
658;  8.  c.  3  Ben.  226;  Davis,  assig.  of  Bittel,  et  al,  2  B.  R.  392;  Jones  v. 
Leach  et  al  1  B.  R  595;  in  r<?  Vo;<el,  2  B.  R.  427;  Lee  v.  Franklin  At),  8. 
Inst,  et  al,  3  B.  R  218;  s.  c.  1  C.  L.  N.  370;  in  re  Kerosene  Oil  Co.  2  B.  R. 
628;  8.  c.  3  B.  R  125;  s.  c.  8  Ben.  35;  s.  c.  6  Blatch.  521 ;  B.  c.  2  L.  T.  B. 
79;  in  re  Rosenberg,  3  B.  R  130;  s.  c.  8  Ben.  366;  in  re  Snedaker,  3  B.  R. 
629;  in  re  High  et  al,  3  B.  R.  192;  s.  c.  1  L.  T.  B.  175 ;  8.  c.  2  C.  L.  N.  9 ) 

The  filing  of  a  petition  in  bankruptcy  operates  from  the  time  of  such 
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filing  as  a  practical  restraint  on  a  pledgee  of  the  property  of  the  bankinpt, 
who  is  notified  of  such  filing,  from  disposing  of  it  otherwise  than  at  his  own 
risk,  until  the  bankrupt  court  can  act  in  the  premisea.  {In  re  Grinnell  &  Co. 
9  B.  R.  29.) 

A  judgment  which  is  a  lien  upon  land  must  be  proved,  and  can  only  be 
enforced  through  the  bankrupt  court.     {Davis  v.  Andersf/ny  6  B.  R.  145.) 

For  just  and  equitable  purposes  and  to  guard  against  fraud,  the  act  right' 
fully  takes  the  pledged  property  or  lien  out  of  the  power  of  the  secured 
creditor's  control  or  management  in  reducing  it  to  money  in  his  chosen 
way  without  responsibility,  and  places  it  in  the  hands  of  the  assignee  of  tbe 
bankrupt,  who,  being  an  agent  to  the  court,  and  at  the  same  time  the  repre- 
sentative of  the  rights  of  all  parties  in  interest,  is  supposed  to  be  above  the 
temptation  to  fraud,  and  directs  him  in  such  capacity  and  under  the  pledge 
of  his  oflScial  bond  as  assignee,  and  under  the  direction  of  the  court,  to  con- 
vert such  mortgaged  or  pledged  property  into  money,  and  to  distribute  tbe 
same  under  the  provisions  of  the  act,  with  due  regard  to  all  the  priorities 
shown  to  exist  in  the  proceedings  in  bankraptcy  by  the  proof  of  the  claims 
against  the  bankrupt.  So  far  from  taking  any  right  or  rights  from  the 
secured  creditors,  under  the  mortgage,  lien,  or  pledge  by  which  he  holds  the 
same,  it  simply  regulates  the  mode  and  means  of  foreclosing  the  mortgage  or 
other  lien,  and  of  reducing  such  security  to  money,  in  order  that  the  court 
may  be  able  to  enforce  exact  justice,  and  to  see  that  the  rights  of  all  the 
creditors  are  secured  to  them  tmder  the  proof  of  claims,  and  under  the  law. 
{In  re  Snedaker,  3  B.  R.  629.) 

Where  the  members  of  a  firm  are  adjudged  bankrupts  individually,  and 
not  as  copartnei's,  a  pledgee  holding  collaterals  to  secure  a  firm  (debt  need 
not  obtain  an  order  of  the  court  for  leave  to  sell  the  same.  {In  re  Geo.  B. 
Grinnell,  9  B.  R.  137.) 

A  secured  creditor  may  apply  to  the  district  court  to  have  the  incumbered 
property  sold,  and  the  proceeds  applied  pro  tanto  toward  the  payment  of  his 
debt.  {In  re  Stewart,  1  B.  R.  a78 ;  s.  c.  1'  L.  T.  B.  16 ;  in  re  Bigelow  tt  o^.  1 
B.  R.  632;  s.  c.2  Ben.  480;  s.  c.  1  L.  T.  B.  95;  Davis,  a&sg.  of  Bittel  etal.^ 
B.  R.  392;  in  re  Ruehle,  2  B.  R.  577 ;  s.  c.  1  L.  T.  B.  59;  s.  c.  1  C.  L.  N.  186; 
s.  c.  16  Pitts.  L.  J.  5.) 

The  application  can  not  be  made  until  the  claim  has  been  duly  proved. 
To  grant  permission  for  a  sale  without  proof  would  be  to  assume  the  exist- 
ence of  facts  which  may  never  be  made  to  appear.  For  it  can  not  otherwise 
be  known  that  the  creditor  has  any  debt,  or,  if  he  has,  that  the  property  is 
properly  held  as  security  for  the  debt.  In  other  words,  to  grant  the  order 
without  proof,  would  be  to  assume  as  proved  the  facts  upon  which  i\^  right 
to  the  order  is,  by  the  bankrupt  act,  made  dependent.  {In  re  Bigelow  fi  (U. 
1  B.  R.  632;  s.  c.  2  Ben.  480;  s.  c.  1  L.  T.  B.  95;  in  re  Bridgman,  1  B.  K. 
812 ;  s.  c.  2  B.  R.  252 ;  in  re  Frizelle,  5  B.  R.  119 ;  in  re  Grinnell  &  Co.  9  R  R. 
137;  contra,  in  re  High  et  al.  3  B.  R.  192;  s.  c.  1  L.  T.  B.  175;  s.  c.  2  C. 
L.  N.  9.) 

When  property  is  claimed  under  deed,  by  persons  other  than  the  bank- 
rupt or  assignee,  a  creditor  asserting  that  he  has  a  lien  thereon,  and  desir- 
ing to  enforce  the  same,  must  institute  an  original  proceeding  for  that  pur- 
pose and  make  the  other  claimants  parties  thereto.  {In  re  C.  Dean,  3  B.  R- 
769.) 

A  subsequent  mortgagee  who  was  not  made  a  party  to  a  petition  against 
the  assignee  by  a  prior  mortgagee  to  reform  his  mortgjige,  may  slate  this  u 
an  objection  to  a  sale  or  in  claiming  the  proceeds.  {Fowler  v.  Hart,  13  How. 
373.) 

The  sale  can  not  take  place  before  an  assignee  is  appointed.  The  as- 
signee is  the  only  person  who  can  represent  the  creditors  other  than  tbe 
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particalar  secured  creditor.  Whether  such  other  creditors  are  wholly  un- 
secured or  insufficiently  secured,  they  have  an  interest  in  seeing  that  the  debt 
of  the  particular  secured  creditor  is  duly  proved,  and  is  not  fraudulent  or 
illegal,  and  tliat  the  securities  held  for  it  are  applied  on  it  at  their  proper 
value,  whether  such  value  is  ascertained  by  agreement  between  such  particu- 
lar secured  creditor  and  the  assignee,  or  by  a  sale.  Before  such  application 
of  the  securities  is  made,  the  assignee  has  a  right  on  behalf  of  such  other 
creditors  to  elect  whether  he  will  redeem  the  pledged  property  by  paying  the 
debt  and  taking  the  property,  or  whether  he  will  give  it  up  to  the  secured 
creditor  on  receiving  an  agreed  sum  as  its  excess  of  value  over  the  debt. 
Nothing  of  all  this  can  be  done  until  there  is  an  assignee.  {In  re  Grlnnell& 
Co.  9  B.  R.  137  ) 

Notice  of  the  application  should  be  given  to  the  assignee.  {In  re  J.  O. 
Smith,  2  B.  R  297;  s.  c.  2  Ben.  113;  in  re  High  et  al.  3  B.  R.  192;  s.  c.  1  L. 
T.  B.  175;  8.  c.  2  C.  L.  N.  9;  in  re  Frizelle,  5  B.  R.  122.) 

Generally,  when  the  proceeding  is  by  a  secured  debtor,  notice  upon  the 
assignee  who  represents  the  estate  will  be  sufficient,  without  notice  to  the 
creditors,  though  exceptions  might  be  allowed  to  this  rule  in  some  cases  very 
properly.     {In  re  High  et  al.  3  B.  R.  192;  s.  c.  1  L.  T.  B.  175;  s.  c.  2  C.  L. 

N.  9.) 

A  secured  creditor  can  not  apply  to  have  his  lien  satisfied  until  something 
has  been  realized  out  of  the  property  subject  to  his  lien.  {In  re  Fallon,  2  B. 
R  277.) 

The  difference  between  the  net  proceeds  of  the  sale  of  mortgaged  prop- 
erty and  the  amount  of  the  mortgaged  debt  is  net  to  be  pnid  in  full  out  of 
the  general  funds  of  the  estate.  This  difference  is  simply  a  claim  against  the 
estate,  like  all  other  unsecured  claims.  {In  re  Purcell  et  al.  2  B.  R.  22;  s.  c. 
2  Ben.  485 ;  s.  c.  36  How,  Pr.  42;  in  re  Ruehle.  2  B.  R.  677  ;  s.  c.  2  L.  T.  B. 
69 ;  s.  c.  1  C.  L.  N.  186 ;  s.  c.  16  Pitts.  L.  J.  6 ;  in  re  Winn,  1  B.  R.  496 ;  s.  c. 
1  L.  T.  B.  17.) 

Inasmuch  as  the  lien  creditor  seeks  and  enjoys  the  aid  of  the  district 
court  in  enforcing  and  realizing  his  lien,  he  is  bound  to  pay  the  cost  incurred 
in  obtaining  this  aid.  But,  with  regard  to  the  costs  of  general  administra- 
tion, in  which  he  has  no  concern,  and  in  which  he  can  have  no  interest  until 
his  lien  is  either  satisfied  or  realized,  it  would  be  inequitable  to  require  him 
to  bear  the  burden  of  them.  (In  re  Hambright,  2  B.  R.  498 ;  s.  c.  2  L.  T.  B. 
61 ;  8.  c.  1  C,  L.  N.  201 ;  in  re  Davenport,  8  B.  R.  77;  s.  c.  2  L.  T.  B.  186.) 

The  fund  should  be  charged  with  the  costs  and  expenses  of  sale  and  orders 
relative  thereto,  and  its  proportion  of  the  general  expenses  of  the  estate.  {In 
re  York  &  Hoover,  3  B.  R.  661.) 

Proceedings  In  Slate  Courts. 

After  the  commencement  of  proceedings  in  bankruptcy,  a  mortgagee  can 
not  foreclose  the  mortgage,  under  a  power  of  sale  contained  therein,  in  the 
mode  and  manner  prescribed  by  the  State  statutes.  {Phdps  v.  Sellick,  8  B.  R. 
390 ;  Wfiitman  v.  Butler,  8  B.  R.  487.) 

The  power  of  a  mortgagee  to  sell  the  property  in  the  name  of  the  mort- 
gagor and  as  his  attorney  is  not  affected  by  the  bankruptcy  of  the  mortgagor, 
for  it  is  a  power  coupled  with  an  interest.  {Hall  v.  BlisSy  14  B.  R.  329;  8.  c. 
118  Mass.  654;  contra,  LoeJcett  v.  HiU,  9  B.  R.  167;  s.  c.  1  Wood,  552.) 

Where  the  title  does  not,  under  the  State  laws,  pass  to  the  mortgagee,  a 
power  to  sell  is  not  a  power  coupled  with  an  interest,  and  is  revoked  by  the 
bankruptcy  of  the  mortgagor.  {Lockett  v.  Hill,  9  B.  R*  167;  s.  c.  1  Wood, 
.552.) 
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The  mere  possession  of  the  property  is  not  of  that  dignity  and  nature 
which  can  be  engrailed  on  a  power  in  a  mortgage,  so  as  to  make  it  a  power 
coupled  with  an  interest.     {Lockett  v.  HiUj  9  B.  R.  167 ;  s.  o.  1  Wood,  552.) 

If  the  power  to  sell  is  limited  to  a  certain  period,  it  is  lost  by  a  failare  to 
exercise  it  daring  that  period.  {Lockett  v.  11111,  9  B.  R.  167 ;  s.  c.  1  Wood, 
562.) 

A  mortgagee  holding  a  power  of  sale  can  not  purchase  the  land  himself, 
either  in  severalty,  joint  tenancy,  or  otherwise.  He  can  not  be  vendor  and 
vendee ;  the  characters  are  inconsistent,  and  the  power  does  not  extend  so 
far.     (Lockett  v.  BUly  9  B.  R.  167;  s.  c.  1  Wood,  552.) 

Where  the  right  to  purchase  is  provided  for  in  the  mortgage,  a  mortgagee 
may  purchase  at  a  sale  made  by  him  in  pursuance  of  a  power  contained  in  a 
mortgage.     {Hall  v.  Bliss,  14  B.  R.  829;  s.  c.  118  Mass.  554.) 

A  mortgagee  holding  a  power  of  sale  coupled  with  an  interest,  should, 
after  the  bankruptcy  of  the  mortgagor,  convey  the  property  in  his  own  name, 
and  not  in  that  of  the  baokriipt,  who  is  cioiliter  mortuus,  or  at  least  incapa- 
ble in  law  to  execute  a  deed  of  conveyance.  {Lockett  v.  HUly  9  B.  R  167;  a. 
c.  1  Wood,  552.) 

A  power  of  sale  in  a  mortgage  is  merely  cumulative,  and  does  not  bar  a 
foreclosure.    {Lockett  v.  Bill,  9  B.  R.  167;  s.  c.  1  Wood,  552.) 

A  purchaser  at  a  sale  under  a  deed  of  trust,  after  the  commencement  o[ 
proceedings  in  bankruptcy  against  the  grantor,  obtains  a  legal  title  which 
will  be  deemed  valid  until  it  is  set  aside  by  the  assignee.  {McGreadyv. 
Harris,  9  B.  R.  135;  s.  c.  54  Mo.  187;  Boden  v.  Jaco,  17  Ala.  344.) 

A  mortgagee  holding  a  mortgage  of  personal  property  may  take  posses- 
sion of  the  property  after  the  commencement  of  proceedings  in  bankruptcy. 
{BehHey  v.  Wells,  61  111.  59.) 

Where  no  advantage  can  result  to  the  estate  of  the  bankrupt,  there  is  no 
reason  why  the  distnct  court  should  interfere  with  a  suit  brought  in  a  State 
court  after  the  commencement  of  the  proceedings  in  bankruptcy  to  enforce  a 
lien,  when  neither  the  assignee  nor  any  creditor  invokes  such  interference, 
and  it  appears  without  contradiction  that  the  equity  of  redemption  is  of  no 
value.  There  is  no  excess  of  value  to  be  paid  to  the  assignee  on  his  releasing 
the  right  of  redemption.  There  is  nothing  to  be  sold  subject  to  the  mort- 
gage which  will  yield  anything,  and  any  action  of  the  district  court  for  the 
liquidation  and  settlement  of  the  amount  of  the  lien,  and  for  the  sale  of  the 
property  to  satisfy  it,  would  be  a  mere  expense  to  the  estate,  producing  noth- 
ing. Under  such  circumstances,  the  district  court  may  exercise  a  discretion 
on  the  subject,  and  may  decline  interference.  {In  re  Iron  Mountain  Co.  4 
B.  R.  645;  s.  c.  9  Blatch.  320;  in  re  Bowie,  1  B.  R.  628;  s.  c.  1  L.  T.  B.  97 ; 
s.  c.  15  Pitts.  L.  J.  448;  Tichenor  v.  Allen,  13  Gratt.  15.) 

The  case  should  be  clear,  and  the  proof  that  nothing  can  be  saved  to  the 
estate  should  be  satisfactory.  If  the  court  can  see  that  any  prejudice  to  the 
interests  of  creditors  may  happen,  it  should  not  permit  those  interests  to  be 
put  at  hazard  by  a  proceeding  to  which  the  general  creditors  are  not  parties, 
and  in  respect  to  which  they  have  no  protection  but  through  the  proceedings 
in  bankruptcy.    {In  re  Iron  Mountain  Co.  4  B.  R.  645  ;  s.  c.  9  Blatch.  890.) 

In  all  matters  of  controversy,  where  the  subjects  in  dispute  are  of  a  local 
nature,  the  rights  of  parties  must  be  determined  by  actions  in  the  local 
courts.  Thus  the  title  and  disposition  of  real  estate,  where  there  are  adverse 
claims,  can  not  generally  be  determined  in  a  court  out  of  the  9tate  in  which 
the  land  is  situated.  The  right  of  a  mortgagee  to  have  a  foreclosure  of  his 
mortgage  can  not  be  administered  by  a  district  court  in  another  State,  sitting 
as  a  court  of  bankruptcy.    In  such  a  case,  the  State  court  where  the  land  is 


§  5075.]  NOTES  OF  DECISIONS.  6LT 

Bitoftted  can  afford  a  remedy  by  foreclosure  and  sale.    ( WhUridge  y.  TayloTy 
66  N.  C.  273.) 

The  claimant  of  a  lien,  by  electing  to  pnrsue  the  property  in  the  State 
conrt.  will  deprive  himself  of  any  right  to  prove  his  debt  in  bankruptcy  for 
the  deficiency.  (In  re  Iron  Mountain  Co.  4  B.  R.  645 ;  s.  c.  9  Blatch.  820 ; 
Broton  v.  GUbons,  13  B.  R.  407 ;  s.  c.  37  Iowa,  654.) 

A  foreclosure  to  which  the  assignee  is  not  made  a  party  is  of  no  effect  aa 
to  him,  and  his  equity  of  redemption  remains  in  full  force.  {Window  v. 
OJarky  47  N.  Y.  261 ;  s.  c.  2  Lans.  877;  Barron  v.  Nmberry,  1  Biss.  149; 
TruUt  V.  TruiU,  88  Ind.  16 ;  City  Bank  v.  WaUorl,  6  Rob.  [La.]  158 ;  CoU  v. 
Duncan^  68  111.  176  ;  Pierce  v.  Phillips,  8  Robt.  488.) 

A  proceeding  instituted  in  a  State  court  to  foreclose  a  mortga^  after  the 
commencement  of  the  proceedings  in  bankruptcy,  without  making  the  as- 
signee of  the  mortgagor  a  party  thereto,  is  valid  as  against  those  who  are 
parties  thereto.  (Brown  y.  Oifions,  18  B.  R.  407;  s.  c.  87  Iowa,  654;  ffuU 
vcrson  v.  ffutehinaon,  89  Iowa,  816.) 

After  a  surrender  in  bankruptcy,  the  bankrupt  has  no  interest  in  property 
mortgaged  by  him,  and  can  not  be  proceeded  against  by  the  appointment  of 
a  curator  ad  hoe  to  represent  him  in  an  action  to  foreclose  the  mortgage.  A 
service  of  the  citation  on  such  curator  is  a  nullity,  and  the  proceeding  is 
void.    {Kennedy  v.  Etuty  26  La.  An.  564.) 

After  the  discharge  of  the  bankrupt  has  been  granted,  the  mortgagee  may 
file  a  bill  to  foreclose  the  mortgage  in  a  State  court.  (Cole  v.  Duncan^  58  111. 
176 ;  Truitt  v.  Truitt,  88  Ind.  16 ;  Pierce  v.  Wdeox,  40  Ind.  70.) 

A  mortgagee  does  not  lose  the  lien  of  his  mortgage  by  omitting  to  prove 
it  in  bankruptcy,  but  may  enforce  it  after  the  proceed insfs  in  bankruptcy  are 
terminated.     (  Wicks  v.  Perkins,  18  B.  R.  280 ;  s.  c.  1  Wood,  888.) 

If  the  assignee  does  not  seek  to  redeem  the  mortgaged  property,  the  mort- 
gagee may  institute  an  action  in  a  State  court  to  foreclose  the  mortgage. 
(Brown  Y.  Gibbons,  87  iowa,  654;  McKay  v.  Funk,  18  B.  R  334;  s.  c.  87 
Iowa,  661  ) 

When  the  bankrupt  court  consents^  a  mortgagee  may  foreclose  the  mortgage 
in  a  State  court.     (Societe  D^Etpargnes  v.  McHenry,  49  Cal.  851.) 

If  a  decree  to  foreclose  a  mortgage  does  not  fix  any  personal  liability 
upon  the  bankrupt,  it  is  proper  where  the  bankrupt  transferred  the  property 
before  his  bankruptcy,  although  the  proceedings  to  foreclose  the  mortgage- 
were  instituted  in  a  State  court  after  that  time.  (CoekriU  v.  Jones,  28  Ark. 
193.) 

Where  no  action  is  taken  by  the  assignee  or  the  creditor  in  the  bankrupt 
conrt,  the  State  court  has  jurisdiction  to  make  the  lien  available.  (Beed  v. 
BuUington,  11  B.  R.  408;  s.  o.  49  Miss.  223.) 

If  the  assignee  appears  in  the  State  court  and  claims  a  surplus  arising 
from  the  foreclosure  of  a  mortgage,  without  objecting  to  the  power  of  the 
court  to  render  a  judgment,  he  can  not,  when  the  decision  is  adverse  to  him, 
appeal  to  the  Supreme  Court,  and  raise  the  objection  there.  (Mayn  v.  Fritton, 
11  B.  R.  229;  s.  c.  20  Wall.  414;  Scott  v.  Kelly,  12  B.  R  95;  s.  c.  22  WaU. 
57.) 

KJl.fa.  may  be  issued  after  the  commencement  of  proceedings  in  bank- 
ruptcy to  enforce  the  lien  of  the  judgment.  (Russell  v.  Gheathum,  16  Miss. 
70:i;  McGaneeY,  Taylor,  10  Gratt.580;  Freeny  v.  Ware,  9  Ala.  870;  TaVterty, 
Melton,  17  Miss.  9;  Sorden  v.  Gateioood,  1  Ind.  107;  contra,  Johnson  v.  Poag, 
89  Tex.  92;  Summons  v.  Burford,  89  Tex.  852;  Blum  v.  EUis,  13  B.  R  845.) 

The  bankruptcy  court  will  treat  the  enforcement  of  a  lien  in  th3  State 
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courts  as  valid,  on  the  application  of  the  Hen  holder,  and  a  showing  by  him 
that  the  estate  and  the  other  creditors  will  suflfer  no  injury  thereby.  {Phe'pi 
T.  SeUich,  8  B.  R.  390,) 

A  purchaser  from  the  mortgagee  is  a  necessary  party  to  a  bill  to  redeem 
{Winslow  V.  Clark,  47  K  Y.  261;  s.  c.  2  Lans.  877.) 

An  owner  of  an  equity  of  redemption  in  real  estate,  which  has  been  sold 
under  a  foreclosure  to  which  he  was  not  a  party,  can  not  recover  against  the 
mortgagee  or  the  purchaser  at  the  mortgage  sale,  a  personal  judgment  for 
the  value  of  his  interest  in  the  mortgaged  premises.  ( Winsl^w  y.  Clark,  47 
N.  Y.  261 ;  s.  c.  2  Lans.  377.) 

The  district  court  may  authorize  a  judgment  creditor  to  proceed  in  the 
usual  way  to  collect  his  judgment,  if  that  course  seems  best  for  the  estate. 
{In  re  McGilton  et  al,  7  B.  R  294 ;  s.  c.  3  Biss.  144.) 

In  order  to  entitle  a  mortgagee  to  apply  to  the  bankruptcy  court  for  leave  to 
foreclose  his  mortgage  in  another  court,  he  must  prove  his  debt  as  a  secured 
debt.  The  petition  must  allege  this  fact,  and  also  the  date  of  the  proof  aod 
the  amount  of  the  debt  as  proved.  The  mortgage  and  the  property  covered 
by  it  must  be  fully  described  in  the  petition,  and  it  must  be  stated  whether 
there  are  other  and  what  incumbrances  on  such  property,  with  a  full  de€cri|>- 
tion  of  such  incumbrances  if  any.  It  must  be  made  to  appear  that  the  estate 
has  no  ultimate  interest  in  the  mortgaged  property,  and  to  this  end  the  peti- 
tion must  state  the  actual  value  of  tlie  mortgaged  property,  in  order  that  the 
court  may  be  informed  whether  there  is  or  is  not  a  surplus  of  value  over  the 
incumbrances.  In  case  the  value  of  the  property  is  greater  than  the  incnm* 
brances,  it  must  be  made  to  appear  that  the  rights  of  the  petitioner  can  not  be 
fully  protected  by  a  sale  of  the  property  by  the  assignee  under  the  bankruptcy 
proceedings,  either  subject  to  the  incumbrances  or  free  from  the  same,  and  the 
debt  or  debts  paid  out  of  the  proceeds,  and  to  this  end  the  petition  must  state 
the  facts  from  which  such  conclusion  is  claimed  to  follow.  {In  re  Philo  R. 
Sabin,  9  B,  R.  383.) 

If  a  proceeding  to  foreclose  a  mortgage  is  instituted  in  a  State  court  afler 
the  commencement  of  the  proceedings  m  bankruptcy,  it  may  be  stayed  onibe 
application  of  the  assignee.  (Markwn  v.  Htany,  12  B.  R.  484 ;  s.  c.  47  Ind. 
81.) 

Sec.  5076. — Creditors  residing  within  the  judicial  district 
where  the  proceedings  in  bankruptcy  are  pending  shall  ]>rove 
their  debts  before  one  of  the  registers  of  the  court,  or  before  a 
commissioner  of  the  circuit  court  within  the  said  dit^trict.  Cred- 
itors residing  without  the  district,  but  within  the  United  States, 
may  prove  their  debts  before  a  register  in  bankruptcy  or  a  com- 
missioner of  a  circuit  court  in  the  judicial  district  where  such 
creditor  or  either  one  of  joint  creditors  reside;  but  proof  taken 
before  a  commissioner  shall  be  subject  to  revision  by  the  register 
of  the  court. 

A  proof  of  a  debt  taken  before  a  justice  of  the  peace  is  not  duly  proved, 
and  must  be  rejected.    {In  re  Strauss,  2  B.  R.  48.) 

The  proof  of  a  debt  in  bankruptcy  may  be  taken  by  a  register  or  by  *  com- 
missioner, in  all  cases,  whether  of  a  resident  or  non-resident  creditor,  or  whether 
such  commissioner  holds  his  office  in  the  same  town  or  in  the  same  building 
in  which  a  register  holds  his  office,  the  only  limitation  being  that  it  shall  be 
taken  before  a  register  or  commissioner  of  the  same  judicial  district  in  which 
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the  creditor  resides  or  in  which  the  proceedings  are  pending.  The  law  never 
did  require,  nor  does  it  seem  to  have  cuntem plated,  that  such  proof  should 
be  taken  before  the  register  to  whom  the  case  in  bankruptcy  has  been  ref3rred, 
to  the  exclusion  of  all  others.  {In  re  W.  B.  Merrick,  7  B.  R.  459 ;  in  re  Shep- 
pard,  1  B.  R  439 ;  s.  c.  1  L.  T.  B.  49 ;  s.  c.  7  A.  L.  Reg.  484 ;  contra,  in  re 
Haley,  2  B.  R.  86.) 

It  is  no  doubt  the  wiser  policy  for  creditors,  in  all  cases  where  they  can  do 
so  conveniently,  to  make  their  proof  before  the  register  in  charge,  because  he 
is  thereby  afforded  an  opportunity  of  putting  such  questions  to  them  and 
making  such  explanations  to  them  as  to  their  rights  and  liabilities  as  he  may 
see  fit,  and  the  creditor  may  then  be  saved  the  trouble  of  being  afterward  sum- 
moned before  the  court  to  submit  to  an  examination  in  regard  to  his  claim. 
But  all  the  court  can  do  is  to  commend  that  course  to  creditors  as  the  wiser 
policy.     {In  re  W.  B.  Merrick,  7  B.  R.  469.) 

The  court  has  no  discretion  to  refuse  to  receive  and  file  a  proof  of  debt 
which  appears  on  its  face  to  have  been  taken  by  a  proper  officer  and  to  be 
correct  in  form  and  substance.  By  the  receipt  and  filing  of  the  proof  of  debt, 
and  by  it  alone,  the  court  obtains  jurisdiction  of  the  claim  and  of  the  creditor 
presenting  it,  and  then,  and  then  only,  does  the  revisory  power  of  the  court 
over  such  proof  commence.     {In  re  W.  B.  Merrick,  7  B.  R.  459.) 

The  receiving  and  filing  of  a  proof  of  debt  concludes  nothing.  Unless 
otherwise  ordered,  it  entitles  the  creditor  to  be  placed  on  the  list  of  creditors, 
vote  for  assignee,  and  receive  dividends,  but  the  court  may  othei'wise  order 
and  do  all  things  in  regard  to  it  which  the  act  authorizes  to  be  done.  {In  re 
W.  B.  Merrick,  7  B.  R.  459  ) 

A  proof  made  by  the  creditor  before  his  own  attorney  can  not  be  allowed. 
{In  re  Henry  Nebe,  11  B.  R.  289.) 

Sfx).  5076  A  (22  June,  1874:,  §  20).— That  in  addition  to  the 
officers  now  authorized  to  take  proof  of  debts  against  the  estate 
of  a  bankrupt,  notaries  public  are  hereby  authorized  to  take  such 
proof,  in  the  manner  and  under  tlic  regulations  provided  by  law; 
such  proof  to  be  certified  by  the  notary  and  attested  by  his  signa- 
ture and  official  seal. 

The  impression  of  a  notarial  seal  can  not  be  received  as  evidence  unless 
the  name  of  the  notary  is  engraved  on  the  seal  so  as  to  make  it  his  official 
seal.  {In  re  Henry  Nebe,  11  B.  R.  289 ;  in  re  Port  Huron  Dry  Dock  Co.  14  B. 
R.  263.) 

The  requisites  of  a  notarial  seal  are  determined  by  the  law  of  the  locality 
from  which  he  derives  his  authority.  {In  re  Wm.  W.  Phillips,  14  B.  R.  219; 
a.  c.  8  C.  L.  N.  409.) 

An  official  seal  is  an  impression  on  the  paper  directly  or  on  wax  or  wafer 
attached  thereto,  made  by  the  official  as  and  for  his  seal.  {In  re  Wm.  W. 
Phillips,  14  B.  R.  219 ;  s.  c.  8  C.  L.  N.  409.) 

In  the  absence  of  express  legislation,  an  official  seal  need  not  contain  the 
name  of  the  official.  {In  re  Wm.  W.  Phillips,  14  B.  R.  219;  8.  c.  8  C.  L.  N. 
409.) 

Any  impression  made  upon  sealing-wax  or  wafer  adhering  to  the  paper, 
without  any  device  or  words  indicative  of  the  particular  official,  is  entitled 
to  judicial  sanction  as  evidence  of  the  official  character  of  the  individual  who 
aigna  the  jurat.  {In  re  William  W.  Phillips,  14  B.  R.  219;  s.  o.  8  C.  L.  N. 
409.) 
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It  is  the  seal,  and  not  its  composition  or  character  of  words  and  devices, 
which  raises  the  presumption  of  ofScial  character  of  which  the  coarts  take 
judicial  notice,  (in  re  WilUam  W.  PhilUps,  14  B.  R  319 ;  s.  c.  8  C.  L.  N. 
409,) 

The  presumption  is  that  a  seal  is  the  oflScial  seal  of  the  person  it  purports 
to  be,  and  who  subscribed  the  jurat.  (In  re  William  W.  Phillips,  14  B.  R 
219;  s.  c.  8C.  L.  N.  409.) 

The  power  given  to  notaries  to  take  proof  of  debts  carries  with  it  the  in* 
cidental  power  to  take  acknowledgments  of  letters  of  attorney,  (/n  re  Butter- 
field  &  Burr,  14  B.  R  195;  in  re  McDuffee,  14  B.  R  836.) 

Sec.  5076  b  (Act  of  August  15,  1876). — Be  it  enacted  hy  the 
Senate  and  House  of  Hepreaentatives  of  the  United  States  oj 
America  in  Congress  assemhled^  Tliat  notaries  public  of  the 
several  States,  Territories,  and  the  District  of  Columbia  be,  and 
they  are  hereby,  autliorized  to  take  depositions,  and  do  all  other 
acts  in  relation  to  taking  testimony  to  be  used  in  the  courts  of  the 
United  States,  take  acknowledgments  and  affidavits,  in  the  same 
manner  and  with  the  same  effect  as  commissioners  of  the  United 
States  circuit  court  may  now  lawfully  take  or  do. 

Sec.  5077. — To  entitle  a  claimant  against  the  estate  of  a  bank- 
rupt to  have  his  demand  allowed,  it  must  be  verified  by  a  deposi- 
tion in  writing,  under  oath,  and  signed  by  the  deponent,  setting 
forth  the  demand,  the  consideration  therfeof,  whether  any  and  what 
securities  are  held  therefor,  and  whether  any  and  what  payments 
have  been  made  thereon  ;  that  the  sum  claimed  is  justly  due  from 
the  bankrupt  to  the  claimant;  that  the  claimant  has  not,  nor  has 
any  otiier  person,  for  his  use,  received  any  security  or  satisfaction 
whatever  other  than  that  by  him  set  forth  ;  that  the  claim  was  not 
procured  for  the  purpose  of  influencing  the  proceedings  in  bank- 
ruptcy ;  and  that  no  bargain  or  agreement,  express  or  implied,  has 
been  made  or  entered  into,  by  or  on  behalf  of  such  creditor,  to 
sell,  transfer,  or  dispose  of  the  claim,  or  any  part  thereof,  or  to 
take  or  receive,  directly  or  indirectly,  any  money,  property,  or 
consideration  whatever,  whereby  the  vote  of  such  creditor  for 
assignee,  or  any  action  on  the  part  of  such  creditor,  or  any  other 
person  in  the  proceedings,  is  or  shall  be  in  any  way  affected,  in- 
fluenced, or  controlled.  No  claim  shall  be  allowed  unless  all  the 
statements  set  forth  in  such  deposition  shall  appear  to  be  true. 

The  Proof. 

The  statement  of  the  debt  in  the  schedule  is  not  a  proof  of  it.  It  may  be 
stated  in  fraud,  and  may  not  exist.  The  bankrupt  may  have  made  payments, 
or  may  have  counter-claims  and  oflfeets.  The  debt  must  be  proved  by  the 
oath  of  the  creditor.  This  applies  to  a  lien  creditor  as  well  as  to  an  an- 
secured  creditor.     (Davis,  assg.  of  Bittel  est  al.  2  B.  R.  892.) 

A  creditor  need  not  wait  until  the  first  meeting  of  creditors  to  prove  his 
claim,  nor  is  it  the  duty  of  the  register  to  notify  the  bankrupt  of  the  filing  of 
the  proof.     (Tn  re  Patterson,  1  B.  R  100;  s.  o.  1  Ben.  448.) 
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A  '^  deposition  "  by.  a  debtor,  proving  bis  claim  against  tbe  estate  of  tbe 
bankrupt,  is  neitber  an  affidavit  nor  a  deposition,  as  known  in  the  ordinary 
practice  of  law.  It  is  the  result  of  an  examination  of  the  creditor  made  by 
tbe  officer  of  tbe  law  authorized  to  make  it.  The  creditor  is  not  only  re- 
quired to  testify  to  tbe  amount  of  his  claim,  but  be  must  testify  to  its  con- 
sideration, and  whether  be  has  received  any  payment,  or  holds  any  security 
whatever  for  the  same,  and  to  other  facts  required  by  tbe  act.  In  no  other 
court  of  justice  is  sucb  testimony  required  for  the  due  proof  of  any  debt,  and 
it  is  evident  tbat  Congress  intended  that  the  court  and  its  officers  should,  by 
a  careful  examination  of  the  creditor,  purge  bis  conscience,  and  ascertain  tbe 
real  nature  of  bis  claim,  and  tbat  no  fraud  or  combination,  either  for  or  against 
tbe  bankrupt,  exists.  (In  re  Strauss,  2  B.  R.  48 ;  in  re  Elder,  8  B.  R.  670 ; 
8.  c.  1  Saw.  73 ;  8.  c.  1  L.  T.  B.  198 ;  8.  c.  3  L.  T.  B.  140.) 

There  is  no  requirement  that  the  deposition  shall  be  written  by  the  officer 
taking  it,  or  by  some  disinterested  person  in  his  presence,  or  by  the  witness. 
Keither  is  it  of  so  much  importance  in  view  of  the  fact  that  what  tbe  creditor 
must  swear  to  is  clearly  anc  explicitly  pointed  out  in  the  act,  and  the  exact 
form  in  which  he  shall  do  it  is  also  prescribed.  It  is  a  practice,  however,  not 
to  be  commended.  It  is  far  preferable,  and  more  in  accordance  with  the 
spirit  of  the  act,  that  the  officer,  with  tbe  act  and  the  form  before  him,  should 
examine  tbe  creditor  on  oath  touching  tbe  matter  specified,  and  himself  re- 
duce the  depositions  to  writing,  or  fill  up  tbe  printed  blank,  if  sucb  is  used. 
(In  re  W.  D.  Merrick,  7  B.  R.  459.) 

The  proof  of  a  debt  against  a  firm  should  state  tbat  the  firm  or  company, 
describing  it  by  its  firm  name,  and  the  individuals  who  composed  it,  was  in- 
debted to  tbe  creditor,  and  how  and  for  what  amount.  It  should  not  be  un- 
certain whether  the  demand  is  a  firm  debt,  or  a  joint  claim  against  the  indi- 
viduals who  compose  the  firm.     (In  re  Walton  et  al.  1  Deady,  510.) 

When  partners  are  adjudged  bankrupts,  the  result  is,  or  may  be,  tbat  sev- 
eral distinct  estates  are  to  be  administered  in  that  proceeding.  There  is  the 
estate  and  debts  of  the  partnership,  and  tbe  separate  estate  and  debts  of  each 
individual  included  in  the  partnership.  Proof  of  a  debt  against  either  of 
these  estates  ought  not  to  include  or  be  joined  with  the  proof  of  a  debt 
against  either  ot  the  others.  Two  distinct  debts  against  different  estates  can 
not  be  included  in  one  proof  or  deposition.  (In  re  Walton  etal,  1  Deady, 
510.) 

A  proof  of  debt  can  not  be  filed  unless  it  is  correctly  entitled  in  the  cause. 
(/»  re  Pius  Walther  et  al,  14  B.  R.  273.) 

Tbe  proof  should  contain  at  least  one  full  christian  name  of  the  creditor 
as  well  as  his  surname.  {In  re  William  II.  Valentine,  12  B.  R.  389 ;  s.  c.  4 
Bias.  817.) 

As  a  general  rule,  the  proof  of  a  claim  must  be  established  by  the  same 
degpree  and  character  of  evidence  as  tbat  required  in  a  trial  at  law  or  a  bear- 
ing in  equity.    {In  re  Northern  Iron  Company,  14  B.  R.  856.) 

If  the  deposition  refers  to  an  annexed  account  which  merely  gives  dates 
and  amount  without  stating  the  subject-matter  of  the  account,  that  is  not 
sufficient.     {In  re  Port  Huron  Dry  Dock  Co.  14  B.  R.  253.) 

The  amount  of  interest  to  which  a  claimant  is  entitled  is  not  to  be  deter- 
mined by  himself,  but  the  data  must  be  furnished  by  him  under  oath,  and 
the  computation  is  to  be  made  by  the  register.  {In  re  Port  Huron  Dry  Dock 
Co.  14  B.  R.  253.) 

A  proof  in  due  form  makes  out  a  prima  facie  case  against  an  indorser, 
although  there  is  no  evidence  of  a  protest,  for  the  creditor  is  not  obliged  by 
the  mere  interposition  of  an  objection  to  produce  such  evidence  as  would 
be  necessary  at  an  ordinary  trial.     {In  re  W.  A.  Saunders,  13  B.  R.  164.) 
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Where  a  claim  consists  of  a  promissory  note,  the  creditor  most  prodace 
the  note,  or  a  copy  thereof.     (In  re  Northern  Iron  Co.  14  B.  R.  856.) 

Where  a  note  appears  to  have  been  discounted  afler  the  commencement 
of  the  proceedings  in  bankruptcy,  the  holder  must  show  something  more 
from  which  his  good  faith  may  be  inferred  than  a  bare  assertion  that  he  has 
discounted  it  for  a  specified  sum.  {In  re  Port  Huron  Dry  Dock  Co.  14  B.  R. 
253.) 

A  statement  that  a  note  has  been  regularly  protested  on  an  indorser  does 
not  stat€  a  fact,  and  hence  does  not  prove  that  the  liability  of  the  bankrupt 
has  been  fixed  by  demand  and  notice.  {In  re  Port  Huron  Dry  Dock  Co.  14 
B.  R.  253.) 

When  the  debt  is  evidenced  by  a  promissory  note,  the  note  must  be  pro- 
duced and  exhibited  when  required  by  the  register,  the  assignee,  or  the  bank- 
rupt, on  proper  occasions.  Forms  Nos.  31  and  33  distinctly  show  that  a  bill 
or  note  or  security  held  for  a  debt  is  to  be  exhibited  at  the  time  the  proof  of 
debt  is  handed  in ;  and  Forms  Nos.  27  and  81  show  that  it  is  to  be  again  ex- 
hibited before  a  dividend  is  paid  on  it.  When  the  note  is  merged  in  a  jud^^- 
ment,  it  need  not  be  produced.  {In  re  Knoepfel,  1  B.  R.  70;  s.  c.  1  Ben.  398; 
in  re  Jay  cox  &  Green,  7  B.  R.  303.) 

The  proof  need  not  anticipate  the  defense  of  the  statute  of  limitations, 
or  give  any  facts  to  lake  the  debt  out  of  the  statute.  The  statute  may  be 
waived,  and,  when  relied  on  as  a  defense,  must  be  set  up  affirmatively  by  the 
party  making  the  defense.     {In  re  Knoepfel,  1  B.  R.  70 ;  s.  c.  1  Ben.  898.) 

A  transfer  of  a  claim  is  valid  unless  it  is  fraudulent  or  oppressive.  {In 
re  Morris,  12  B.  R.  170.) 

One  object  of  the  law  in  requiring  the  consideration  to  be  stated  is,  to 
enable  the  register  to  say  whether  it  is  legal  in  its  nature,  and  will  support  a 
demand  or  promise ;  another,  to  show  him  whether  or  not  the  demand  is 
unliquidated,  and  must  be  ascertained  by  assessment  before  its  allowance; 
another,  to  afford  the  assignee  means  for  comparing  the  books  of  the  bank- 
rupt with  the  proof.  But  the  chief  object,  no  doubt,  is  to  put  a  check  upon 
the  proof  of  fraudulent  and  fictitious  claims,  by  requiring  the  claimant  to 
give  such  a  particular  and  definite  statement  of  the  consideration  as  will 
enable  other  creditors  to  trace  out,  discover,  and  expose  the  fraud  or  illegality 
of  the  claim,  if  any  exist.  The  requirement  is  intended  to  be  for  the  benefit 
of  all  other  creditors  of  the  estate  and  the  bankrupt,  and  to  prevent  fraud. 
If  the  statement  of  the  consideration  is  so  general  and  indefinite  as  to  afford 
no  aid  to  the  creditors  in  their  inquiry  as  to  the  fairness  and  legality  of  the 
claim,  it  does  not  effect  the  object  of  the  law,  and  must  be  held  insufficient. 
A  general  statement  that  the  consideration  of  a  demand  is  goods,  wares,  and 
merchandise,  or  hay,  barley,  and  board,  is  not  sufficient.  The  kind  of  goods, 
the  quantity,  the  price,  and  the  time  of  delivery,  if  delivered  at  one  time,  or 
if  delivered  continuously  through  a  period  of  time,  that  period  should  be 
stated.  If  the  proof  falls  short  of  this,  the  register  ought  not  to  consider  it 
satisfactory,  and  should  withhold  his  approval.  {In  re  Elder,  3  B.  R.  670; 
s.  c.  1  Saw.  73;  a  c.  1  L.  T.  B.  198;  8.  c.  3  L.  T.  B.  140;  in  re  Northern 
Iron  Co.  U  B.  R.  356.) 

When  the  debt  consists  of  a  promissory  note,  the  proof  should  set  forth 
the  congideration  of  the  note,  and  state  whether  any  and  what  payments 
have  been  made  thereon.  {In  re  Loder,  2  B.  R.  512;  s.  c.  3  Ben.  211 ;  s,  c. 
1  L.  T.  B.  159 ;  in  re  Javcox  &  Green,  7  B.  R.  303 ;  in  re  Lake  Superior  S.  C. 
R.  R.  &  I.  Co.  7  B.  R.  376.) 

The  proof  of  a  claim  for  contribution  by  a  partner  should  set  forth  the 
amount  paid  by  him  for  the  debt  on  account  of  which  the  claim  is  made. 
{In  re  E.  R.  Stephens,  6  B.  R.  533 ;  s.  c.  3  Biss.  387.) 
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The  assignee  of  a  Bimple  chose  in  action  or  contract  for  the  payment  of 
money  must  state  the  consideration  which  passed  between  the  original  par- 
ties.    {In  re  Lake  Superior  8.  C.  R.  R.  &  I.  Co.  10  B.  R.  76.) 

The  holder  of  a  negotiable  paper,  who  took  it  for  value  in  good  faith  be- 
fore the  maturity  thereof,  need  only  state  the  consideration  which  he  gave 
for  such  paper.     (In  re  Lake  Superior  S.  C.  R.  R.  &  I.  Co.  10  B.  R.  76.) 

The  creditor  must  make  the  proof  simplidter,  and  he  is  not  at  liberty  to 
interpose  any  protest  or  qualification  or  reservation.  {DutUm  v.  Weeman^  5 
Law  Rep.  447.) 

Where  a  party  has  a  demand  by  its  terms  payable  in  coin,  he  should 
prove  it  according  to  its  terms.  The  demand  should  then  be  entered  upon 
the  books  of  the  assignee,  as  payable  in  coin,  and  the  claimant  \inll  be  en- 
titled to  receive  his  dividend  thereon  in  the  stipulated  currency.  {In  re 
Eldjr,  3  B.  R.  670 ;  s.  c.  1  Saw.  73;  s.  c.  1  L.  T.  B.  198 ;  s.  c.  3  L.  T.  B.  140.) 

A  note  dated  March  18th,  18G1,  and  payable  three  years  after  date,  in 
current  money  of  the  State,  is  payable  in  lawful  currency,  and  not  in  State 
treasury  notes  subsequently  issued.  The  parties  conld  not  have  contemplated 
payment  in  treasury  notes.     {In  re  Whittaker,  4  B.  R.  160.) 

^  Proof  of  Seeured  Debt, 

A  secured  creditor  can  resort  to  one  of  three  remedies :  1st.  He  may  rely 
upon  his  security;  2d.  He  may  abandon  it,  and  prove  the  whole  debt  as  un- 
secured; 3d.  He  may  be  admitted  only  as  a  creditor  for  the  balance  remain- 
ing after  the  deduction  of  the  value  of  the  security.  Before  he  can  prove 
his  whole  debt  as  a  general  creditor,  he  must  surrender  the  security.  Any 
attempt  on  the  part  of  accreditor  to  prove  a  debt  before  a  register,  without 
complying  with  the  conditions  imposed  by  the  law,  should  be  disregarded 
by  him.     {In  re  Brand,  3  B.  R.  32i;  s.  c.  2  L.  T.  B.  66.) 

A  secured  creditor  should  always  prove  his  claim;  any  other  theory  is  en- 
tirely irreconcilable  with  the  provisions  of  the  bankrupt  act.  If  the  enforce- 
ment of  his  lien  satisfies  his  demand,  the  debt  will  be  discharged;  but  if  it 
does  not,  then  the  balance  remains  as  a  general  claim  against  the  estate,  like 
all  other  unsecured  claims.  (Davis,  assg.  of  Bittel  et  aL  2  B.  R.  392;  in  re 
Ruehle,  2  B.  R.  577;  s.  c.  1  L.  T.  B.  59;  a.  c.  1  C.  L.  N.  186;  s.  c.  16  Pitts. 
L.  J.  5;  in  re  Winn,  1  B.  R.  496;  s.  c.  1  L.  T.  B.  17.) 

The  bankrupt  court  has  iurisdiction  over  the  debtor  and  all  his  creditors, 
and  also  over  all  demands  affecting  the  bankrupt's  estate.  The  secured  cred- 
itor must  prove  his  demand,  and  obtain  the  aid  of  the  bankrupt  court  for  its 
enforcement,  and  can  not  wait  until  bankruptcy  proceedings  are  closed,  and 
then  enforce  his  lien  through  the  State  court.  {Davis  v.  Anderson^  6  B.  R. 
145.) 

The  word  **  debt,"  as  used  in  this  section,  means  the  amount  upon  which 
the  dividend  is  to  be  computed,  and  the  phrase  "  proved  his  debt,"  is  equiva- 
lent to  the  phrase  '*  share  in  the  distribution  of  the  assets."  {In  re  Bigelow 
et  al,  1  B.  R.  632;  s.  c.  2  Ben.  480 ;  s.  0.  1  L.  T.  B.  95 ;  Jeroie  v.  Bmith,  3  B. 
R.  594;  8.  c.  7  Abb.  Pr.  [N.  S.J  217.) 

This  rule  that  a  creditor,  having  security  for  his  debt,  is  to  bo  admitted  as 
a  creditor  only  for  the  balance  of  liis  debt,  remaining  after  the  deduction  of 
tlje  value  of  his  security,  had  its  origin  in  chancery,  and  probably  in  the 
doctrine  of  election.  The  debt  or  obligation  of  the  debtor  is  the  principal 
thing;  the  pledge,  the  collateral  or  incident.  If  the  debtor  makes  default, 
the  creditor  has  a  right  of  election  as  to  his  remedies  He  may  institute  a 
personal  action  against  his  debtor  upon  his  obligation,  and,  by  means  of 
judgment  and  execution  thereon,  collect  his  debt  out  of  the  estate  of  his 
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debtor,  or  he  may  proceed  to  make  his  coUateral  securities  available  to  the 
payment  of  his  debt.  The  natural  and  usual  course  is  to  proceed  against  the 
debtor,  in  the  firat  instance,  by  a  personal  action.  If  the  collateral  securities 
have  not,  by  some  conyentiouHl  act  or  intervening  equity,become  the  primary 
fund  forthe  payment  of  the  debt,  there  is  nothing  in  reason  or  natural  pB- 
tice  Tvhich  requires  the  creditor  to  proceed  against  the  securities  in  the  fiist 
place.  But  the  lord  chancellor,  in  the  exercise  of  his  summary  iiowers  orer 
suitors  and  the  commissioners  of  bankruptcy,  long  before  any  statutory  pro- 
vision, was  accustomed  to  compel  creditors  to  elect  between  the  commissian 
and  the  other  remedies  they  might  have  for  the  recovery  of  their  debts,  and 
to  stand  to  the  election  ;  and  he  restrained  the  commissioner  from  admitting 
a  lien  creditor,  or  pcnnitting  him  to  prove  his  debt,  until  he  bad  exhausted 
his  lien  or  security.  Subsequently,  the  practice  of  valuing  securities  was 
adopted  to  avoid  delays.  {JercU  v.  Smithy  8  6.  R.  594 ;  s.  c.  7  Abb.  Pr.  [N. 
S.]  217.) 

A  deposition,  according  to  Form  No.  21,  is  such  a  proof  as  is  allowed  by 
this  section,  even  though  the  value  of  the  security  is  not  determined,  nor  the 
property  sold.  {In  re  Bridgman,  1  B.  R.  812 ;  in  re  Bigelow  et  al,  1  B.  R 
682 ;  B.  c.  2  Ben.  480 ;  s.  c.  1  L.  T.  B.  95 ;  in  re  Ruchle,  2  B.  R  577 ;  8.  c.  1 
L.  T.  B.  59 ;  s.  c.  1  C.  L.  N.  186 ;  s.  c.  16  Pitts.  L.  J.  5.) 

The  value  of  the  securities  held  by  the  creditor  is  not  required  by  th« 
bankrupt  act  to  be  set  forth  in  the  deposition,  and  Form  No.  21  only  requires 
an  estimate  of  that  value  to  be  made.  A  creditor  does  not  prove,  as  against 
the  estate,  or  offer  to  prove,  the  whole  indebtedness  of  the  bankrupt  exhib- 
ited in  his  deposition,  when  against  that  indebtedness  are  set  out  securiries 
held  therefor,  the  value  of  which,  when  ascertained,  the  court  is  asked  to 
deduct  from  the  indebtedness,  in  order  to  arrive  at  the  balance,  for  which 
balance  alone  the  creditor  seeks  to  be  admitted  to  share  in  the  distributioo 
of  the  assets.  {In  re  Bigelow  et  al.  1  B.  R.  682 ;  s.  c.  2  Ben.  480 ;  s.  c.  1  L. 
T.  B.  96.) 

The  proof  of  a  claim  by  a  secured  creditor  differs  from  that  of  an  unse- 
cured creditor  in  this :  the  latter  at  once  steps  into  the  column  of  general 
creditors  who  are  to  be  paid  out  of  the  assets  of  the  bankrupt  pro  raUu  ac- 
cording to  the  amount  of  their  claims  ;  while  the  former,  or  secured  creditor, 
halts  awhile  to  have  the  value  of  his  security  determined  in  such  manner  aa 
the  court  may  direct,  and  then  becomes  a  general  creditor,  or  shares  in  the 
bankrupt's  assets  for  the  balance,  after  deducting  the  value  of  his  seconties. 
{In  re  Bridgman,  1  B.  R.  812.) 

The  proof  of  a  secured  claim,  according  to  Form  No.  21,  does  not  invali- 
date the  right  of  the  creditor  to  the  securities  which  ho  is  found  to  hold. 
{In  re  Bigelow  et  al  1  B.  R.  632 ;  s.  c.  2  Ben.  480;  s.  c.  1  L.  T.  B.  95;  in  ft 
Snedaker,  8  B.  R.  629 ;  King  v.  Botoman,  24  La.  An.  506.) 

A  collateral  consisting  of  a  policy  of  insurance  upon  the  life  of  the  bank- 
rupt is  not  a  mortgage  or  pledge  of  real  or  personal  property  of  the  back- 
runt,  or  a  lien  thereon,  but  nevertheless,  the  creditor  must  credit  the  prc83Dt 
value  of  the  security  on  the  debt.  The  present  value  of  the  policy  is  its  cash 
surrender  value,  and  the  creditor  is  entitled  to  prove  for  the  balance  after 
deducting  this  amount  from  his  debt.  {In  re  New  land,  7  B.  R.  477 ;  8.  c.  6 
Ben.  842.) 

If  a  secured  creditor  also  has  an  unsecured  claim,  he  may  prove  such 
claim,  and  vote  for  an  assignee.  {In  re  8.  Uanna,  7  B.  R.  602;  s.  c.  5  Ben.o; 
in  re  J.  F.  &  C.  R.  Parkes,  10  B.  R.  82.) 

An  pstimate  of  the  value  of  the  securities  made  by  the  secured  creditor  is 
not  sufficient  for  the  purpose  of  adjusting  the  amount  on  which  he  may  be 
admitted  to  vote  for  assignee.    The  ascertainment  of  such  value  must  rest  in 
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abeyance  until  after  the  election  of  an  assignee.     (In  re  S.  Hanna,  7  B.  R, 
502;  s.  c.  5  Ben.  5.) 

The  clainfi  of  a  creditor  who  has  sold  his  collaterals  can  not  be  rejected 
absolutely,  but  may  be  allowed  for  such  amount  as  may  be  found  to  be  actu- 
ally due.     (In  re  Nounnan  &  Co.  6  B.  R.  579;  s.  c.  4  L.  T.  B.  228.) 

The  holder  of  a  promissory  note,  the  indorser  of  which  is  secured  by  a 
mortgage  upon  the  property  of  the  bankrupt,  may  release  and  surrender  his 
security,  and  (hen  prove  his  debt  ars  wholly  unsecured.  This  may  be  done 
by  a  direct  and  formal  release,  or  by  such  acts  as,  either  in  law  or  equity, 
are  equivalent  to  such  express  release.  As  the  beneficiary  of  the  trust,  created 
or  implied  f6r  his  sole  benefit,  he  can  release  and  discharge  the  trust,  the 
trustee,  and  the  trust  property,  without  the  aid  or  intervention  of  a  trustee 
halving  no  interest  in  the  continuance  of  the  trust;  and  as  such  release  and 
discharge,  without  the  consent  of  the  surety,  must  release  and  discharge  the 
surety,  at  least  to  the  extent  of  the  full  value  of  the  trust  property  released, 
the  surety  has  no  interest  in  opposition  to  the  release.  (In  re  Jaycox  &  Green, 
8  B.  R.  241;  8.  c.  7  B.  R.  303.) 


Effect  of  Proving  Secured  Claim  as  Unsecured. 

• 
A  secured  creditor  who  proves  his  claim  without  reference  to  his  lien  or 
security,  and  without  apprising  the  bankrupt  court  of  its  existence,  thereby 
waives  his  lien,  and  relinquishes  it  to  the  assignee.  (Stewart  v.  Isklor  et  at.  1 
B.  R.  485 ;  8.  c.  5  Abb.  Pr.  [N.  S.]  68  ;  in  re  Bloss,  4  B.  R.  147 ;  s.  c.  2  L.  T. 
B.  126  ;  in  re  Stansell,  6  B.  R.  183 ;  in  re  Granger  &  Sabin,  8  B.  R.  30 ;  in  re 
Javcox  &  Green,  8  B.  R.  241;  Eoadley  v.  Gatoood^  40  Ind.  289;  Briggs  v. 
SiepTiem,  7  Law  Rep.  281.) 

A  secured  creditor,  who  in  his  proof  claims  a  lien  upon  the  entire  estate  of 
the  bankrupt,  when  he  only  has  a  lien  upon  a  certain  portion  thereof,  does 
not  thereby  lose  the  real  lieu  to  which  he  is  entitled,  nor  is  his  proof  vitiated. 
{McKinsey  et  al,  v.  Harding^  4  B.  R.  39.) 

The  proof  without  a  release  or  conveyance  is  contrary  to  law,  but  does  not 
of  itself  operate  to  discharge  a  mortgage.  It  may  prevent  the  creditor  from 
setting  up  the  mortgage  against  the  assignee,  but  the  assignee  alone  cin  avail 
himself  of  the  rights  which  this  provision  is  intended  to  secure.  Third  par- 
ties can  derive  no  right  or  advantage  therefrom.  (Cook  v.  Farrington^  104 
Mass.  212.) 

•There  is  no  provision  in  the  bankrupt  act  that  the  claim  of  a  proving  cred- 
itor against  joint  debtors  with,  or  sureties  for,  the  bankrupt,  shall  be  assigned 
or  given  up  by  the  creditor  to  the  assignee  Indeed,  such  a  provision  would 
be  manifestly  absurd.  The  claim  of  the  creditor  against  the  surety  of  the 
b  lukrupt  is,  in  no  '^ense,  the  property  of  the  bankrupt.  The  bankrupt  has  no 
right  or  interest  in  it,  and,  consequently,  can  transfer  none  to  his  assignee. 
A  creilitor  who  hiis  proved  a  claim  against  the  bankrupt's  estate,  arising  from 
a  contract  mide  by  the  bankrupt  and  certain  others,  as  joint  contractors,  with- 
out stating  in  his  proof  that  the  same  was  in  any  manner  secured,  may,  never- 
theless, maintain  an  action  upon  such  contract  against  the  other  joint  con- 
tractors. (Hoyt  et  al,  v.  Freel  et  of..  4  B.  R.  131 ;  s.  c.  7  Abb.  Pr.  [N.  S.]  220; 
s.  c.  2  U  T.  B.  144.) 

Before  a  secured  creditor  can  prove  his  full  claim  as  an  unsecured  debt, 
he  mu3t  surrender  his  security.  Such  a  provof  should  not  be  received  until  a 
release  or  conveyance  is  filed.  (In  re  Brand,  3  B.  R.  324 ;  s.  c.  2  L.  T.  B.  66 ; 
U'itck  V.  Sedy,  13  B.  R.  380;  s.  c.  37  Iowa,  493.) 

But  where  a  release  has  not  been  made,  and  the  title  to  the  property  comes 
in  question  in  a  controversy  between  the  assignee  and  other  parties,  that  will 
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be  considered  as  having  been  done  which  ought  to  have  been  done.    {WaUaet 
V.  Conrad,  3  B.  R.  41 ;  8.  c.  3  Brews.  339;  s.  c.  7  Phila.  114.) 

IF  an  indorser  takes  a  mortgage  from  the  maker  to  secu'-c  the  payment  of 
nil  notes  indorsed  by  him  and  to  indemnify  him  against  his  indorsements  for 
tlie  maker,  and  the  creditor  is  not  a  party  to  the  transaction,  it  is  optional 
with  the  creditor  to  seek  and  take  the  benefit  of  any  trust  or  equitable  lien 
which  the  law  may  give  him,  or  to  waive  such  right  and  re^t  content  with  the 
personal  responsibility  of  the  indorser.  He  can  not  be  coerced  to  avail  him- 
t?elf  of  the  security.  If  the  maker,  therefore,  becomes  bankrupt,  the  holder 
docs  not  lose  his  right  of  action  against  the  indorser  by  proving  the  debt 
as  unsecured.  {MerchanU^  lialH  Bank  v.  ComstocK  11  B.  R.  235;  s.  c.  oo  K 
Y.  24.) 

If  the  holder  of  a  note,  the  indorser  whercof  is  protected  by  a  mortgage, 
proves  his  claim  as  unsecured,  this  does  not  extinguish  the  mortgage,  for  the 
assignee  is  subrogated  to  the  rights  of  the  holder.  {HUeock  y.  Green,  12  B. 
R.  607.) 

It  will  not  be  presumed  that  a  creditor  fraudulently  concealed  the  fict  of 
his  lien  in  proving  his  claim.  {Hatch  v.  Seelpy  13  B.  R.  880;  s.  c.  37  Iowa, 
493.) 

Merely  proving  a  secured  claim  as  a  general  claim  does  not  waive  the 
security.     {Hatch  v.  Seely,  13  B.  R.  380 ;  8.  o.  37  Iowa,  493.) 

Amendment  of  Proof. 

Proofs  of  debt  can  not  ba  taken  from  the  file.  {In  re  Loweree,  1  B.  R. 
74;  s.  0.  1  Ben.  403;  in  re  Mcintosh.  2  B.  R.  506;  in  re  Emison,  2  a  R.  595; 
contra^  Morse  v.  Lowell^  48  Mass.  152.) 

A  secured  creditor,  who  inadvertently  proves  his  debt  as  an  unsecured 
claim,  will  not  be  required  to  surrender  his  lien  and  participate  in  the  gen- 
eral distribution  of  assets,  but  will  be  allowed,  it' he  elects  to  do  so,  to  witb- 
.draw  or  amend  the  proof,  and  rely  upon  his  security.  {In  re  Brand,  3  B.  R. 
324;  8.  c.  2  L.  T.  B.  66;  see  Rule  I;  in  re  Clark  &  Binninger,  5  B.  R.  255;  » 
re  Hope  Mining  Co.  1  Saw.  710;  in  re  Harwood,  Crabbe,  496;  in  re  Lapsley, 
1  Penn.  L.  J.  245.) 

Participating  in  the  election  of  an  assignee  will  not  preclude  a  creditor 
from  amending  his  proof  from  unsecured  to  secured,  when  there  ia  no  evi- 
dence that  he  gained  any  advantage  thereby,  or  that  the  other  creditors  have 
been  in  any  wise  prejudiced  in  consequence  of  it,  or  that  he  was  infiuenced 
by  any  fraudulent  intent.  In  the  absence  of  evidence,  the  presumption  is 
that  none  existed.  {In  re  William  McConnell,  9  B.  R.  387;  s.  o.  31  Leg. 
Int.  61 ;  King  v.  Bawmttn^  24  La.  An.  506;  in  re  J.  F.  &  C.  R.  Parkes,  10  B. 
R.  82.) 

If  the  secured  creditor  has  received  a  dividend,  he  may  be  allowed  to 
amend,  upon  condition  that  he  refunds  the  dividend,  with  interest  {Inrei. 
P.  &  C.  R.  Parkes,  10  B.  R  82.) 

Where  a  creditor  has  been  guilty  of  laches  in  claiming  his  security,  the 
court  may,  as  a  condition  for  allowing  an  amendment,  require  that  there  dhull 
be  n  deduction  from  the  proceeds  realized  by  selling  the  security,  of  a  portion 
of  the  costs  and  expenses  of  the  proceedings.  {In  re  William  McConnell,  9 
B.  R.  887;  s.  c.  31  Leg.  Int.  61.) 

Where  proof  has  been  made  under  a  mistake  of  fact,  or  even  of  law,  it 
may  be  corrected,  almost  as  a  matter  of  course,  if  neither  the  bankrupt  nor 
other  creditors  who  have  proved  will  be  injured.  Even  where  the  rights  of 
others  will  be  afiected,  if  the  only  efifect  is  to  restore  all  parties  to  the  position 
they  were  in  before  the  debt  was  proved,  it  would  be  proper  to  allow  the 
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withdrawal,  if  there  has  been  a  mistake  and  no  want  of  diligence.  The 
proof  may  be  withdrawn  for  the  purpose  of  proceeding  against  a  dormant 
partner  of  the  bankrupt.  {In  re  Edward  Hubbard,  1  B.  B.  679;  s.  c.  Lowell, 
190.) 

An  order  allowing  a  withdrawal  of  a  proof  may  be  passed  by  the  regis- 
ter, if,  after  due  notice,  no  opposition  is  made ;  otherwise,  by  the  court.  (In 
re  Edward  Hubbard,  1  B.  R.  679;  s.  o.  Lowell,  190.) 

Where  a  proof  is  sworn  to  and  filed,  and  afterwards,  upon  the  objection 
of  other  creditors,  is  postponed,  the  creditor  has  no  tight  to  withdraw  it  upon 
his  mere  demand.     {In  re  Abraham  Halle,  7  Ben.  182.) 

A  creditor  will  not  be  allowed  to  withdraw  a  proof  merely  for  the  pur- 
pose of  continning  an  arrest  of  the  bankrupt,  which  was  mnde  before  the 
commencement  of  the  proceedings  in  bankruptcy.  {In  re  Wiener,  14  B.  R. 
218.) 

The  power  of  the  court  to  allow  a  creditor  to  withdraw  a  proof  that  has 
been  tiled  inadvertently,  is  wholly  discretionary.  {In  re  Wiener,  14  B.  R, 
218.) 

It  is  the  policy  and  purpose  of  the  act  to  do  equal  and  exact  justice  be- 
tween the  estate  of  the  bankrupt  and  creditors.  Tiie  court  has  ample  power 
to  investigate  a  claim  at  any  stage  of  the  proceedings,  and  to  make  auy  cor- 
rection equity  and  justice  demand,  not  only  to  reduce  the  amount  if  it  is  too 
large,  but  also  to  increase  it  if,  through  inadvertence,  it  is  smaller  than  bv 
light  it  should  be.  Questions  of  amendment  address  themselves  to  the  equi- 
table consideration  of  the  court,  and  great  discretion  is  exercised  in  disposing 
of  them.     (In  re  Montgomery,  2  B.  R  429 ;  s.  c.  8  Ben.  565.) 

A  creditor  can  not  authorize  an  attorney  to  alter  a  proof  without  having 
it  sworn  to  again  after  such  alteration.  {In  re  Pius  Walther  et  cU,  14  B.  R. 
273.) 

So  long  as  the  right  to  prove  continues,  the  right  to  amend  a  proof  filed 
should  not  be  denied.  {In  r^  Myrick,  3  B.  R.  154;  in  re  Montgomery,  8  B.  R. 
429 ;  s.  c.  3  Ben.  565.) 

When  the  proof  is  defective,  a  party  may  be  allowed,  and  ought  to  be  re- 
quired, to  amend  it.  (In  re  Loweree,  1  B.  R.  74;  s.  c.  1  Ben.  406  ;  in  re  My- 
nck,  3  B.  R.  154.) 

The  register  has  the  right,  and  it  is  his  duty,  to  permit  and  require  a  de- 
fective proof  to  he  amended;  but  if,  in  such  case,  an  issue  of  law  or  fact  is 
raised,  he  must  adjourn  the  same  into  court  for  deci>ion.  {In  re  Elder,  3  B.  R 
670;  s.  c.  1  Saw.  73;  1  L.  T.  B.  198;  8  L.  T.  B.  140.) 

When  the  amendment  sought  relates  to  a  new  and  different  claim  from  any 
one  of  those  embraced  in  the  existing  proof  of  debt,  leave  to  amend  the  exist- 
ing proof  must  be  denied.  The  proper  course  is  for  the  creditor  to  prove  his 
newly  discovered  debt  independently,  (/n  ?•«  Montgomery,  3  B.  R.  429;  s.  c. 
3  Ben.  565.) 

Sec.  5078. — Such  oath  shall  he  made  hy  tlie  claimant,  tostifj- 
in«:  of  his  own  knowIed<;e,  unle.-s  he  is  absent  from  the  United 
States,  or  prevented  hy  some  otlicr  <r<H)d  cause  from  testifying,  in 
which  case  the  demand  may  he  verified  by  the  attorney  or  author- 
ized agent  of  the  claimant  testifying  to  the  best  of  his  knowledge, 
information  and  belief,  and  sitting  forth  his  means  of  knowledge. 
Corporations  may  verify  their  claims  hy  the  o:ith  of  their  presi- 
dent, cashier,  or  treasurer.     The  court  may  require  or  receive 
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further  pertinent  evidence  either  for  or  against  the  admission  of 
any  claim. 

In  the  proof  of  debts  by  a  creditor  firm  composed  of  several  members,  the 
firm  is  to  be  treated  as  one  creditor,  and  any  one  member  may  act  fur  all  in 
proving  the  debts.  (In  re  Barrett,  2  B.  R.'533;  s.  c.  1  L.  T.  B.  144;  s.  c.  1 
C.  L.  N.  202.) 

A  receiver  appointed  in  one  State  may  file  a  proof  of  claim  in  the  district 
court  in  another  State.  Any  person  who  is  authorized  to  give  an  acquittance 
of  a  debt  is  entitled  to  prove  the  debt  in  bankruptcy,  if  he  be  acting  in  a 
representative  capacity  as  trustee,  assignee,  receiver,  executor,  administrator 
or  in  any  other  of  the  various  representative  capacities  which  the  law  pro- 
vides for  the  administration  of  human  atfairs.  {In  re  Republic  Ins.  Co.  8  B. 
R.  197;  8,  c.  3  Biss.  604.) 

A  deposition  by  an  assignee  for  value,  before  bankruptcy,  of  a  chose  t* 
action^  is  sufficient  to  entitle  him  to  be  considered  the  creditor  in  respect  to 
such  debt,  to  all  intents  and  tor  all  purposes.  His  deposition  should  show 
the  facts  and  the  date  of  the  transfer,  and  the  name  of  the  original  creditor. 
It  is  not  necessary  that  the  assignor  should  join  in  making  the  deposition. 
Such  assignee  of  a  chose  in  <iction^  so  proving,  should  have  the  right  to  take 
any  such  action  or  proceeding  in  the  cause  in  the  name  of  his  assignor,  at  his 
own  expense,  as  he  may  be  advised.  An  appeal  from  the  disallowance  of  such 
a  claim  ought,  perhaps,  to  be  taken  in  tlic  name  of  the  original  creditor,  (h 
re  Fortune,  3  B.  U.  312 ;  s.  c.  Lowell,  384;  s.  c.  2  L.  T.  B.  99.) 

A  party  to  whom  a  debt  has  been  assigned  after  the  commencement  of 
proceedings  in  bankruptcy,  may  prove  it.  It  is  true  that  the  Forms  require 
that  the  debt  shall  be  due  to  the  creditor  at  the  time  of  the  commencement 
of  proceedings  in  bankruptcy,  but  these  may  be  modified  to  suit  the  facts  of 
each  particular  case.  Taken  literally,  they  would  exclude  administrators^  or 
other  assignees,  by  mere  operation  of  law,  which  certainly  can  not  have  been 
intended.  There  is  nothing  in  this  section  to  avoid  a  real  and  honest  tTansfer 
without  any  purpose  of  influencing  the  proceedings  in  bankruptcy,  but  rather 
an  implication  that  it  may  be  done  if  there  is  no  such  purpose.  (In  re  Mur- 
dock,  3  B.  R  146 ;  s.  c.  Lowell,  362 ;  s.  c.  2  L.  T.  B.  97;  in  re  Frank,  5  B.  R. 
194 ;  s.  c.  5  Ben.  164;   s.  0.  2  L.  T.  B.  188.) 

If  the  holder  of  a  negotiable  not*  indorses  it  after  the  bankruptcy  of  the 
maker,  the  indorsee  may  prove  the  debt.  {Humphreys  v.  Blight,  4  Dall.  370; 
8.  c.  1  Wash.  44.) 

A  party  who  in  good  faith  undertakes  to  buy  up  all  the  claims  against  the 
bankrupt,  with  the  intention  of  stopping  the  proceedings  and  giving  the 
debtor  time  to  pay  them,  does  not  violate  any  of  the  provisions  of  the  bank- 
rupt act.  The  banlorupt  act  should  not  be  construed  so  strictly  as  to  prevent 
the  bankrupt  from  making  efibrts  to  extricate  himself  from  the  bankruptxjy 
proceedings,  and  if  he  can  find  a  friend  to  buy  up  his  debts,  for  the  purpose 
of  giving  him  time  to  convert  his  property  into  money  to  pay  them,  he  uiaj 
do  so.  The  bankrupt  act  encourages  all  honest  efibrts,  and  sustains  all  honest 
transactions  of  a  debtor.  The  clause  which  provides  that  the  creditor  most 
prove  that  the  cluim  w^as  not  procured  for  the  purpose  of  influencing  the  pro- 
ceedings under  this  net,  does  not  relate  to  transfers  after  the  filinsr  of  thi^  peti- 
tion any  more  than  l)efore,  and  is  not  intended  to  interfere  with  ordinarj 
transfers,  but  only  of  notes  and  demands,  such  transfers  as  are  procured  for 
the  purpose  of  influencing  the  proceedings  in  bankruptcy.  If  the  person  who 
honestly  undertakes  to  purchase  up  the  debts,  fails,  he  may  prove  the  claim 
and  participate  in  the  estate.  {J?i  re  Strachan,  3  Biss.  181 ;  in  ie  Pease  <<«'• 
6  B.  R.  173.) 

There  must  be  an  assignment  of  the  claim.     A  receipt  of  payment  is  not 
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sufficient.  If  the  claimant  bis  paid  the  claim,  he  may  have  a  demand  for 
money  paid  against  the  bankrupt,  but,  when  such  payment  is  made  after  the 
filing  of  the  petition,  the  demand  is  not  a  provable  debt.  {In  re  Strachan,  3 
Biss.  181.) 

The  true  mode  of  proving  an  assigned  claim,  is  that  the  holder  should 
himself  miike  the  affidavit,  else,  the  statement  that  the  claim  was  not  pro- 
cured, etc.,  becomes  merely  illusory,  for  it  is  not  made  by  the  party  who  hr.s 
bought  the  claim,  and  might  be  entirely  true  in  respect  to  the  affiant,  and 
false  as  to  the  real  party  \h  interest.     {In  re  Pease  et  al.  6  B.  R.  173.) 

An  agent  can  not  make  oath  to  the  deposition  in  proof  of  his  principars 
debt,  without  showinsf  that  the  creditor  is  absent  from  the  United  States,  or 
prevented  by  some  other  good  cause  from  testifying.  This  cause  is  to  be 
proved  to  the  satisfaction  of  the  judge  or  register  before  whom  the  debt  is 
offered  for  proof.  The  law  requires  the  oath  of  some  person  having  knowl- 
edge, and  the  creditor  himself  is  presumed  to  have  it,  and  unless  he  is  absent, 
or  in  some  way  prevented  from  testifying,  no  one  can  do  so  for  him.  unless 
he  is  a  person  having  actual  knowledge,     {hi  re  H.  F.  Barnes,  Lowell,  560.) 

If  one  partner  is  sick  and  the  other  is  out  of  the  State,  this  is  not  a  suffi- 
cient reason  for  allowing  an  agent  to  make  the  proof,  although  his  knowl- 
edge is  superior  to  that  of  the  absent  partner.  {In  re  William  Whyte,  9  B. 
R.  267.) 

If  an  agent  has  personal  knowledge  of  all  the  facts  necessary  to  make 
proof  of  it.  and  the  creditor  h^s  no  knowledge  of  the  matter  at  all,  the  former 
may  prove  the  debt.     {In  re  Martin  VVatroas  et  al.  14  B.  R.  258.) 

An  agent  holding  negotiable  paper  can  not  prove  it  when  the  owner  is  in  a 
situation  to  make  the  proof  himself.     {In  re  W.  8.  Saunders,  13  B.  R.  164.) 

Mere  absence  from  the  State  or  the  locality  where  the  proof  is  made,  is 
not  alone  regarded  as  cause  for  proof  by  an  agent.  {In  re  George  Jackson  et 
al.  14  B.  R.  449.) 

If  the  creditor  is  confined  to  his  house  by  sickness,  so  that  he  is  unable  to 
testifv,  this  is  a  sufficient  reason  for  allowing  an  agent  to  make  the  proof.  {In 
re  William  Whyte,  9  B.  R.  267.)    . 

When  an  agent  testifies  positively  of  his  own  knowledge,  the  proof  need 
not  show  any  reason  why  the  croditor  himself  coald  not  have  made  the  de- 
position, nor  need  he  testify  to  the  best  of  his  knowledge,  information  and 
belief,  nor  set  forth  his  means  of  knowledge  as  to  the  claim.  {McKinsey  et 
ul.  V.  Harding,  4  B.  R.  39.) 

A  person  who*  has  acted  as  the  agent  of  the  bankrupt  in  purchasing 
claims  against  the  bankrupt's  estate,  can  not  prove  them.  {In  re  Lathrop  et 
al,  3  B.  R.  413  ;  s.  c.  3  Ben.  490.) 

A  creditor  who  makes  the  proper  depositjon,  but  retains  the  proof  in  his 
own  hands,  can  not  be  considered  a  creditor  who  has  proved  his  debt  within 
the  technical  meaning  of  the  bankrupt  act.  {In  re  Sheppard,  1  B.  R.  439; 
».  c.  1  L.  T.  B.  49;  s.  c.  7  A.  L.  Reg.  484.) 

A  bankrupt  may  testify  to  support  a  claim  of  his  wife  against  the  estate, 
where  such  testimony  would  be  competent  under  the  State  laws.  {In  re  Levi 
Bean,  14  B.  R.  182;  s.  c.  1  \V.  N.  432.) 

Sec.  5079. — Such  oatli  may  be  taken  in  any  district  before  any 

register  or  any  comtnissioner  of  the  circuit  court  authorized  to 

administer  oaths;  or,  if  tlic  creditor  is  in  a  foreign  country,  bt'foro 

.any  minister,  consul,  or  vice-consul  of  the  United  States.     When 


630  THE  BANKRUPT  LAW.  [§508O. 

the  proof  is  so  made  it  shall  be  delivered  or  sent  by  mail  to  iLe 
register  having  charge  of  the  case. 

Skc.  50S0. — If  the  proof  is  satisfactory  to  the  regit?ter  it  Bhall 
be  delivered  or  sent  by  mail  to  the  assignee,  who  shall  examinu 
the  same  and  compare  it  witii  the  books  and  accounts  of  the  batik- 
ru|)t,  and  shall  register,  in  a  book  to  be  kept  by  him  for  that  pur- 
pose, the  names  of  creditors  who  have  proved  tlieir  claims,  Id  the 
order  in  which  such  proof  is  received,  stating  tlie  time  of  receipt  of 
such  pi  oof,  and  the  amount  and  nature  of  the  debts.  Such  books 
shall  be  open  to  the  inspection  of  all  the  creditors.  The  court  may 
require  or  receive  further  pertinent  evidence  either  for  or  against 
the  admission  of  any  claim. 

The  officer  tAkiDg  the  proof,  should  append  it  to  a  certificate,  that  it  is  sat- 
isfactory to  him.     (ih  re  Belden  &  Hooker,  4  B.  R.  1 04  ) 

The  register  who  has  charge  of  the  proceedings  in  bankruptcy,  may  reject 
a  proof  taken  before  another  register,  when  the  same  does  not  appear  to  be 
in  conformity  to  law,  but  if  an  issue  of  law  or  of  fact  is  raised  and  contested 
thereon,  the  question  must  be  adjourned  into  court  for  the  decision  of  the 
judge.  Proofs  so  rejected  should  be  returned  for  amendment.  (In  re  Loder, 
3  B.  R.  665 ;  s.  c.  4  Ben.  125.) 

The  register  has  the  power  to  pass  upon  the  satisfactoiy  or  unsatisfactory 
character  of  a  proof,  but  the  power  is  to  be  exercised  in  sut)ordination  to  the 
provision  of  section  5009,  which  requires  that  an  issue  of  law  or  fact  raised, 
and  contested  by  a  party  to  the  proceedings  before  the  register,  shall  be  ad- 
journed into  court  for  a  decision.  {In  re  Bogert  et  al.  2  B.  R.  435;  8.  c.  38 
How.  Pr.  111.) 

A  register,  in  examining  proofs  of  debt  for  admission,  acts  not  only  as  a 
judicial  officer  y?ho  is  to  decide  all  the  questions  arising  in  the  discharge  of 
his  duty  according  to  law,  but  sitting  also  as  an  administrative  officer  in  the 
intcrpBt  and  service  of  all  the  creditors,  he  is  to  take  care  that  defective  and 
insufficient  proofs  are  not  allowed  to  j)ass,  through  partiality  to  any  creditor 
or  inattention  which  would  produce  all  the  mischievous  effects  of  partiality. 
{In  re  Port  Huron  Dry  Dock  Co.  14  B.  R.  253.) 

A  claim  may  be  said  to  be  duly  proved,  when  the  statements  of  the  depo- 
nent, if  true,  establish  prima  facie,  the  existence  of  the  debt,  and  the  present 
right  of  the  creditor  to  payment  of  the  same  out  of  the  estate  of  the  bankrupt. 
But  a  claim  is  not  duly  proven  when  any  allegation  which  the  act  requires  to 
be  made  in  the  proof  concerning  it  is  omitted,  or  where  the  proof  is  not 
made  in  conformity  with  the  forms  prescribed,  and  the  rules  and  practice  of 
the  court.     {In  re  Walton  et  al,  1  Deady,  510.) 

The  formal  proof  of  the  debt  is  prima  facie  sufficient.  It  is  always  a 
question  of  fact  whether  the  debt  has  been  paid  or  secured  in  whole  or  in 
part,  or  whether  it  is  provable,  and  a  question  as  to  which  pertinent  evidence 
is  always  admissible.  But  the  prima  facie  case  is  made  out  by  the  affidavit 
of  the  creditor.  {In  re  Colman,  2  B.  R.  563 ;  in  re  Fortune,  3  B.  R  312 ;  8.  c. 
2  L.  T.  B.  99.) 

QucBre,  Can  a  creditor  who  has  omitted  to  take  his  appeal  from  the  re- 
jection of  his  proof  within  the  prescribed  time,  set  up  the  rejected  claim  in  any 
other  action?  {Catlin  v.  Foster^  3  B.  U.  540;  a.  c.  1  Saw.  87;  8.  c.  1  L.  T- 
B.  192.) 

All  proofs  of  debts  are  to  be  sent  to  the  assignee  for  him  to  report  tbem 
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as  required  id  ibis  section.  When  the  assignee  has  completed  his  lists,  he 
must  return  them  to  the  register,  and  they  must,  under  Rule  YII,  be  filed  in 
the  clerk's  office  with  the  papers  in  the  case.  (Anon.  1  B.  R  219;  2  B.  R. 
68 ;  in  re  Sheppard,  1  B.  R  439 ;  s.  c.  1  L.  T.  B.  49 ;  s.  c.  7  A.  L.  Reg.  484.) 

A  creditor  may  prosecute  an  action  against  a  surety  before  a  final  dis- 
tribution, although  he  has  proved  the  note  against  the  principal.  {Oregg  v. 
WUson,  50  Ind.  490.) 

If  a  treasurer  of  a  bank  fraudulently  gives  a  certificate  in  his  own  name  to 
a  depositor,  instead  of  in  the  name  of  the  b»nk,  the  latter  is  bound  to  be 
prompt  in  disaffirming  the  contract,  and  demanding  his  money  or  a  certificate 
m  proper  form  to  bind  the  bank,  and  can  not  do  so  after  he  has  proved  his 
claim  against  the  treasurer,  and  received  a  dividend  thereon.  (Shields  v. 
Niagara  Bank,  10  N.  Y.  Supr.  477;  s.  c.  5  T.  &  0.  585.) 

A  certificate  of  deposit,  after  the  bankruptcy  of  the  maker,  is  dishonored 
paper,  and  after  it  is  proved  and  filed,  has  no  longer  the  qualities  of  negotiable 
paper.  The  claim  is  transferable  neither  by  delivery  nor  indorsement;  it  may 
still  be  assigned,  but  not  delivered  or  taken  from  the  files.  A  purchaser  of 
the  claim  takes  it  subject  to  all  equities  that  exist  against  his  vendor.  {In  re 
John  Sime  &  Co.  12  B.  R.  315.) 

Sec.  5081. — ^Thc  court  may,  on  the  application  of  the  assisjiice, 
or  of  any  creditor,  or  of  the  bankrupt,  or  witliout  any  application, 
examine  upon  oatli  tlie  bankrupt,  or  any  ])erson  tendering  or  who 
has  made  proof  of  a  claim,  and  may  sunmion  any  person  capable 
of  giving  evidence  concerning  such  proof,  or  concerning  the  debt 
sought  to  be  proved,  and  shall  reject  hU  claims  not  duly  proved, 
or  where  the  proof  shows  the  claim  to  be  founded  in  fraud,  11  le- 
gal it}',  or  mistake. 

Under  this  clause  the  court  has  at  all  times  full  control  of  all  proofs  of 
debts,  and  the  right  to  entertain  objections  to  the  validity  of  the  debts  or 
the  proofs  thereof.  {In  re  Patteraon,  1  B.  R.  100;  s.  c.  1  Ben.  448;  in  re 
Jones,  2  B.  R.  59.) 

The  objection  to  the  proof  of  a  claim  must  be  by  a  written  allegation 
specifying,  with  reasonable  certainty  and  brevity,  the  grounds  of  such  objec- 
tion.    {In  re  Walton  et  al.  1  Deady,  442.) 

The  creditor  stands  before  the  court  in  the  attitude  of  a  plain tiflf  invoking 
its  jurisdiction,  and  ample  provision  is  made  for  adjudication  and  determina- 
tion of  his  claim  in  a  court  of  law  and  by  a  jury,  of  which  he  may  avail  him- 
self by  taking  an  appeal  to  the  circuit  court,  [in  re  Paddock,  6  B.  R.  132; 
8.  c.  2  L.  T.  15.  214.) 

The  claim  of  the  petitioning  creditor  is  open  to  contention.  His  debt 
must  be  established.  The  mere  fact  that  he  is  a  petitioner  is  not  conclusive 
upon  other  creditors  that  he  is  to  be  allowed  in  the  distribution  of  the  estate 
just  what  he  claims  in  his  petition,  nor  is  it  conclusive  upon  the  assignee. 
If  this  were  not  so,  collusion  between  a  debtor  and  a  petitioner  setting  up  a 
pretended  but  fictitious  claim  would  work  the  grossest  injustice.  {In  re 
ComwuU,  6  B.  R.  305;  s.  c.  9  Blatch.  114.) 

Any  creditor  has  the  right  to  serve  a  notice  on  the  register,  protesting 
against  the  proof  of  any  claims  by  certain  persons,  and  requesting  that  he 
may  be  notified  if  such  persons  should  tender  their  claims  for  proof.  {In  re 
J.  O.  Smith,  1  B.  R.  243;  s.  c.  2  Ben.  113.) 


632  THE  BANKRUPT   LAW.  [§  5081. 

Persons  who  are  not  creditors  can  not  question  the  right  of  another  to 
prove  a  claim.  That  right  must  be  questioned  otherwise.  (/»  re  Latbrop  rf 
al  8  B.  R.  413;  8.  c.  3  lien.  490.) 

The  court  alone  has  the  power  to  pass  an  order  requiring  a  creditor  to 
show  cause  why  proof  should  not  be  vacated  and  annulled.  The  register 
can  not  make  such  an  order.  (  Comstock  v.  Wheeler^  2  B.  R  561 ;  s.  c.  3  Ben. 
236.) 

The  court  may  make  an  examination  of  a  creditor  without  any  applica- 
tion therefor,  and  when  it  sees,  from  testimony  before  it,  that  certain  claims 
are  improperly  proved,  it  will  reject  them.  {In  re  Lathrop  et  al.  3  B.  R.  413; 
8.  c.  8  Ben.  490.) 

A  creditor  who  does  not  reside  in  the  judicial  district  in  which  tbc  court 
of  bankruptcy  sits,  may  be  required  by  an  order  duly  served  upon  him  to 
attend  and  be  examined  in  regard  to  his  debt.  A  creditor  who  has  proved 
his  debt  becomes  subject  to  the  jurisdiction  of  the  court  without  regari  to 
his  place  of  residence,  and  is  bound  to  obey  all  the  orders  of  the  court  touch- 
ing his  alleged  debt.  In  case  of  his  disobedience  of  its  orders,  Ihe  court  can 
deprive  him  of  all  the  benefits  of  the  bankrupt  act  given  to  creditors,  and 
can  reject  and  expunge  his  claims.  In  case  it  shall  be  made  to  appear  that 
any  creditor  whose  debt  is  contested  can  not  personally  attend,  to  be  exam- 
ined in  the  district  where  proceedings  are  pending,  without  hardship  to 
him,  owing  to  the  distance  of  his  residence,  or  other  similar  reasons,  the 
court  will  provide  by  order  for  the  taking  of  his  examination  before  a  regis- 
ter of  the  district  in  which  he  resides.     {In  re  Kyler,  2  Ben.  414.) 

Where  the  assignee  appears  under  an  order  of  reference  procured  on  the 
petition  of  a  creditor  alleging  that  he  and  the  assignee  object  to  a  certain 
claim,  and  states  that  he  is  satisfied  with  the  proof  filed  with  him  since  hii 
election,  no  further  proceedincrs  should  be  taken  under  the  reference.  (In  re 
Theodore  E.  Baldwin,  6  Ben.  196.) 

The  words  **any  creditor"  must  be  held  to  mein  not  only  a  creditor  who 
has  proved  a  debt,  but  a  creditor  who  has  tendered  proof  of  a  debt  which 
has  not  yet  been  allowed.     {In  re  Rajr,  1  B.  R.  203  ;  s.  c.  2  Ben.  58.)    • 

A  note  given  by  the  bankrupt  for  more  than  was  actually  due,  in  pursu- 
ance of  acombinatitm  between  the  bankrupt  and  the  creditor  for  the  purpDse 
of  enlarging  the  creditor's  dividend,  is  illegal,  and  this  illegality  of  a  portion 
of  the  consideration  makes  the  whole  note  void  and  unavailable,  st»  far  at 
least  as  the  interests  of  creditors  are  concerned.  {In  re  Elder,  3  B.  R  CTO; 
s.  c.  1  Saw.  73;  s.  c.  1  L.  T.  B.  198;  s.  c.  3  L.  T.  B.  140.) 

In  a  proper  case,  a  claim  may  be  allowed  in  part,  or  allowed  or  disallowed 
as  a  whole.  But  when  a  creditor,  by  a  combination  with  the  bankrupt,  and 
in  view  of  the  commencement  of  proceedings  in  bankruptcy,  fraudulently <'n- 
larges  his  claim  by  taking  fictitious  notes,  both  the  real  and  fictitious  claims 
will  be  disallowed.  Fraud  corrupts  and  destroys  the  whole  debt.  Every 
party  to  proceedings  under  the  bankrupt  law  must  be  held  to  the  utmost 
good  faith;  and  he  who  attempts  a  fraud  can  not,  if  discovered,  complain 
when  he  is  made  to  abide  by  the  legal  consequences  of  his  act.  {In  re  Elder, 
3  B.  R.  670 ;  s.  c.  1  Saw.  78;  s.  c.  1  L.  T.  B.  198;  s.  c.  3  L.  T.  B.  140.) 

A  claim  which  has  its  origin  in  a^transaction  entered  into  by  the  claimant 
with  the  bankrupt,  for  the  puipose  of  delaying,  hindering,  or  defrauding  the 
creditors  of  the  latter,  is  not  provable.  {In  re  E.  R.  Stephens,  6  B.  R.  533; 
8.  c.  3  Biss.  387.) 

A  claim  which  is  valid  independently  of  a  fraudulent  transfer,  is  not 
merged  thereby.  When  the  transfer  is  set  aside,  the  claim  is  revived,  and 
may  be  proved.     {In  re  E.  R.  Stephens,  6  B.  R.  538 ;  s.  c.  3  Bias.  387.) 
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Claims  which  are  purchased  by  an  agent  of  the  bankrupt  are  ille^il  and 
mast  be  rejected.  (In  re  Lathrop  et  al.  3  B.  R.  413;  s.  c.  3  Ben.  490  ;  s.  c.  5 
B.  R.  43;  8.  c.  5  Ben.  199.) 

ir  a  creditor  who  has  advanced  a  certain  sum  to  a  member  of  a  firm  to  be 
pat  into  the  business  as  capital,  subsequently  takes  a  note  of  the  firm  there- 
for, and  falsely  claims  that  it  as  well  as  other  sums  were  advanced  to  the 
firm,  he  forfeits  his  right  to  prove  for  hia  real  advanC3s.  {Marrett  v.  Atter- 
hury,  11  B.  R.  225;  s.  c.  3  Dillon,  444.) 

A  proof  of  a  judgment  which  is  subsequently  set  aside  should  be  expunged. 
(In  re  Cosmore  G.  Bruce,  6  Ben.  515.) 

If  a  party  who  took  a  bill  of  sale  as  security  deliberately  proves  a  debt 
which  assumes  that  he  is  the  ebsolute  owner  of  the  goods,  and  persists  in 
such  false  claim  in  an  action  by  the  assignee  to  recover  the  goods,  and  attempts 
to  support  it  by  his  own  oath,  he  is  estopped  from  claiming  them  as  security. 
{Willis  V.  Carpenter  et  al.  14  B.  R.) 

Afler  the  claims  of  all  hmaflde  creditors  and  all  the  expenses  have  been 
paid,  the  money  expended  by  the  agents  of  the  b  mkrupts  may  be  refunded 
to  them.  When  the  purchase  has  been  made  by  one  partner,  his  copartner 
must  share  the  burden  if  he  desires  the  benefit.  The  balance  will  not  be 
turned  over  to  the  bankrupts  without  providing  for  such  money  so  used  in 
the  purchase  of  the  claims.     {In  re  Lathrop  etal,  5  B.  R.  43 ;  s.  c.  5  Ben.  199.) 

The  prohibition  of  the  allowance  of  a  claim  founded  in  illegality  is  only 
in  affirmance  of  the  common  law.  What  is  or  is  not  an  illegal  transaction 
depends  upon  the  law  of  the  place  where  the  contract  wasm:ideor  the  trans- 
action had.     {In  re  Robert  Pittock,  8  B.  R.  78;  s.  c.  2  Saw.  416.) 

If  a  mortgage  is  merely  constructively  fraudulent,  the  mortgagee  may 
prove  for  his  actual  advances  when  the  mortgage  is  set  aside.  {Kappner  v. 
Bt.  Louis  <&  St.  J.  R.  R.  Co.  3  Dillon,  228.) 

It  is  not  competent  for  the  district  dourt  to  go  behind  the  judgment  of  a 
State  court  and  inquire  into  the  consideration  of  the  debt  upon  which  the 
judgment  is  founded.  A  judgment  rendered  upon  a  usurious  contract  can 
not  be  set  aside  by  the  court  of  bankruptcy.  If  insanity  or  any  matter  of 
fact  constitutes  the  ground  on  which  a  review  of  the  judgment  is  sought,  the 
proper  remedy  isby  a  writ  of  error  coram  nobis  in  the  court  wherein  the  judg- 
ment was  rendered.     {MoKinsey  et  al.  v.  Harding^  4  B.  R.  89.) 

Creditors  whose  interests  are  affected  by  a  judgment  against  their  debtor, 
may  avoid  it  collaterally,  because  they  have  no  right  to  have  it  reviewed 
directly.  In  bankruptcy,  the  creditors  are  interested  in  contesting  a  judg- 
ment which  is  offered  for  proof  in  competition  with  their  own  debts,  and  may 
fihow,  by  any  appropriate  evidence,  that  the  judgment  is  void  or  voidable 
for  fraud  or  irregularity.  A  debtor  might  suffer  judgment  against  him  for 
the  very  purpose  of  affecting  the  proceedings  in  bankruptcy,  or  a  judgment 
may  be  obtained  for  a  just  debt,  but  under  circumstances  which  would  make 
it  a  fraudulent  preference.  In  all  such  cases  it  must  be  open  to  other  cred- 
itors to  object  to  the  judgment  when  offered  for  proof  against  the  assets.  On 
the  other  hand,  whore  the  court  rendering  the  judgment  has  iurisdiction,  and 
there  has  been  no  fraud  and  no  preference,  no  ome  can  examine  into  the  con- 
sideration of  a  judgment,  and  show  by  evidence  outside  of  the  record  that 
the  judgment  ought  not  to  have  been  rendered,  or  not  for  so  large  a  sum. 
While  the  debtor  is  not  bankrupt,  nor  acting  in  contemplation  of  bankruptcy, 
be  binds  all  the  world  by  his  acts  and  omissions  in  relation  to  his  own  affairs, 
and  if  he  does  not  choose  to  defend  an  action  to  which  he  has  a  legal  defense, 
and  of  which  he  has  had  full  notice,  his  estate  will  be  committed  by  his  act 
or  neglect,  just  as  it  would  be  by  any  improvident  bargain  he  might  make,  or 
by  any  new  promise  to  pay  a  debt  barred  by  the  lapse  of  time  or  a  former 
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discharge  in  bankruptcy.  When,  therefore,  the  judgment  is  either  void  or 
voidable  as  of  right,  by  the  debtor  or  by  creditors,  it  may  be  examiDed  into 
when  offered  for  proof.  Where  it  is  valid  against  the  debtor,  and  no  fraud 
on  creditors  is  shown,  it  is  valid  for  the  purpose  of  proof.  If  there  is  an  in- 
termediate.case  in  which  it  would  be  discretionary  with  the  court  vvbicb  ren- 
dered the  judgment  to  vacate  it  upon  the  ground  of  mistake,  the  assignee 
might  be  allowed  to  pursue  that  remedy,  the  proof  in  the  mean  time  being 

Eostponed.     (Ex  parte  O'Neil,  1  B.  B.  677;  s.  c.  Lowell,  163;  in  re  James  H. 
►unn,  11  B.  B.  270.) 

Evidence  is  not  admissible  to  impeach  a  judgment  merely  on  the  grouDd 
of  an  excessive  assessment  of  damages.  (Ex  parte  O'Neil,  1  B.  B.  677 ;  s.  a 
Lowell,  168.) 

Under  section  4998  and  Bule  V,  the  register  has  the  power  to  take  the  evi- 
dence required  by  this  clause.  When  a  question  is  raised  as  to  the  validity 
of  a  claim  tendered  for  proof,  and  evidence  is  oflfered  in  regard  to  it,  the  reg- 
ister ought  to  investigate  the  question  so  raised,  and  not  allow  the  claim 
merely  because  the  creditor  swears  to  it.  (In  re  Orne,  1  B.  B.  57 ;  s.  c.  1  Ben. 
361.) 

The  register  has  no  power  to  set  on  foot  the  inquiry  provided  for  in  this 
section,  except  for  the  purpose  of  ascertainiug  whether  or  not  a  claim  sha/i 
be  postponed.     (In  re  Herman  et  al.  3  B.  B.  618;  s.  c.  4  Ben.  126.) 

When  the  question  of  due  proof  or  not  comes  up  before  the  court  upon  the 
application  of  creditors  to  have  the  claim  rejected,  if  the  evidence  taken  be- 
fore the  court  shows  the  consideration  to  be  legal  and  sufficient,  the  claim 
will  not  be  rejected.  If  defects  in  the  deposition  have  justified  the  applica- 
tion, costs  can  be  imposed  upon  the  party  in  fault.  (In  re  Elder,  3  B.  B.  670: 
s.  c.  1  Saw.  73 ;  s.  c.  1  L.  T.  B.  198  ;  s.  c.  3  L.  T.  B.  140.) 

When  a  creditor  presents  his  claim  for  proof,  he  at  once  subjects  himself 
and  his  claim  to  the  power  and  jurisdiction  of  the  court,  and  botli  thereby 
become  subject  to  the  orders  of  the  court  under  and  within  the  provisions  of 
the  bankrupt  act.  When  he  is  examined  in  respect  to  his  claim,  he  is  ex- 
amined as  a  party  to  the  proceedings,  and  is  in  no  sense  a  witness  in  the  sense 
in  which  that  word  is  used  in  the  act  of  Congress  allowing  fees  to  witnesses. 
A  claim  for  fees  will,  therefore,  be  disallowed.  (In  re  S.  Paddock,  6  B.  R. 
132;  8.  c.  2  L.  T.  B.  214  ;  in  re  Kyler,  2  Ben.  414.) 

When  the  claim  of  a  creditor,  who  has  proved  his  debt  without  Rurrendcr- 
ing  his  collaterals,  is  stricken  out  as  illegal  and  void  on  account  of  usury,  the 
court  will  not  also  compel  him  to  surrender  the  collaterala  (Dallas  v.  Flua 
&  Go,  8  Phila.  150.) 

The  decree  of  the  district  court  in  expunging  a  proof  is  in  the  nature  of 
a  judgment  binding  upon  all  the  parties  to  it,  and  prevents  a  subsequent 
prosecution  of  the  claim  in  a  State  court.     (Pease  v.  Bennett^  17  N.  H.  124.; 


111- 
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Skc.  5082. — A  bill  of  exchange,  promissory  note,  or  other  i 
strmnent  used  in  evidence  upon  the  proof  of  a  claim,  and  lelt  i 
court  or  de|)Osited  in  the  clerk's  office,  may  be  delivered,  by  tl»e 
register  or  clerk  having  the  custody  thereof,  to  the  person  who 
U8e<i  it,  upon  his  filing  a  copy  thereof,  attested  by  the  clerk  of  tlie 
court,  wiio  shall  indorse  upon  it  the  name  of  the  party  against 
whose  estate  it  has  been  proved,  and  the  date  and  amount  of  any 
dividend  declared  thereon. 

The  instrument  proven  may  be  withdrawn,  in  pursuance  of  the  provisions 
of  this  section.     (In  re  Emison,  2  B.  R.  595  ) 
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The  court  may,  upon  cause  shown,  order  the  withdrawal  of  exhibits  filed 
in  a  cause,  bat  it  will  not  order  or  allow  them  to  ba  withdrawn,  except  upon 
the  application  of  some  person  hnying  an  interest  in  them,  who  can  show  the 
proper  use  for  which  he  desires  them.     {In  re  McNair,  2  B.  R.  219,  341.) 

Sec.  6083. — When  a  claim  is  presented  for  proof  before  the 
election  of  the  assis^nee,  ani  the  judge  or  register  entertains  doubtji 
of  its  validity  or  of  the  right  of  the  creditor  to  prove  it,  and  is  of 
opinion  that  such  validity  or  right  onght  to  be  investignted  by  the 
assignee,  he  may  postpone  the  proof  of  the  claim  until  the  assignee 
is  chosen. 

The  purport  of  this  section  is  that  it  is  the  duty  of  a  register,  when  he- 
entertains  a  doubt  of  the  validity  of  a  claim,  or  of  the  right  of  a  creditor  to 
prove  it,  and  is  of  opinion  that  such  validity  or  right  ought  to  be  investigated 
by  the  assignee,  to  postpone  the  proof  of  a  claim  until  the  assignee  is  chosen. 
(In  re  Ome,  1  B.  R.  57 ;  s.  c  1  Ben.  881 ;  in  re  Herman  et  al,  3  B.  R.  018;  s. 
c.  4  Ben.  120;  in  re  Noble,  3  B.  R.  93;  s.  c.  3  Ben.  332;  in  re  Bartusch,  9  B. 
R.  478;  in  re  Jacoby,  1  W.  N.  15.) 

The  claim  may  be  postponed,  although  the  deposition  for  the  proof  there- 
of has  been  produced  to,  and  tiled  with,  the  register.  {In  re  Stevens,  4  B.  R. 
307;  s.c.  4  Ben.  513;  s.  c.  2  L.  T.  B.  121.) 

A  claim  of  questionable  character,  and  in  dispute,  should  be  postponed. 
{In  re  Jones,  2  B.  R.  59.) 

The  claim  of  a  creditor  who  has  accepted  a  preference  should  be  post- 
poned.    {In  re  Herman  et  al,  3  B.  R.  018 ;  a.  c.  4  Ben.  120;  in  re  Stevens,  4 
*  B.  R  807;  s.  c.  4  Ben.  513;  s.  c.  2  L.  T.  B.  121 ;  in  re  Walton  et  al  1  Deady, 
442.) 

A  creditor  who  has  accepted  a  conveyance  prohibited  by  the  bankrupt 
law  should  not  be  allowed  to  prove  his  debt  until  an  assignee  is  chosen.  {In^ 
re  Chamberlain  et  al.  8  B.  R.  710.) 

When  a  conveyance  prohibited  by  the  bankrupt  law  has  been  made  to  a 
third  person,  for  the  benefit  of  creditors,  creditors  who  had  no  knowledge 
whatever  of  the  facts  that  make  up  the  intent  to  defeat  the  bankrupt  act 
until  after  the  conveyance  was  executed  and  delivered,  and  who  were  not 
consulted  concerning  it,  and  who  did  not  in  any  way  accept  of  it,  except  to 
declare  verbally  that  they  were  satisfied  with  it,  may  prove  their  claims  and 
participate  in  the  election  of  an  assignee.  In  no  seuse  can  it  be  said  that 
they  received  the  conveyance.  The  conveyance  was  not  to  them  directly  or 
indirectly;  it  was  complete  before  they  had  any  knowledge  of  it.  {In  re 
Chamberlain  et  al.  3  B.  R.  710;) 

In  order  to  justify  the  postponement  of  a  claim  until  after  the  election  of 
an  assignee,  it  is  not  necessary  that  the  register  shall  be  satisfied  or  have  be- 
fore him  positive  evidence  that  the  claim  is  invalid  or  that  the  creditor  has 
no  right  to  prove  it.     {In  re  George  Jackson  et  al,  14  B.  R.  449.) 

In  order  to  postpone  a  claim,  there  must  be  such  investigation  as  will  in- 
^uencc  the  mind  to  a  conclusion  as  to  whether  there  is  such  doubt  of  the 
validity  of  the  claim  or  of  the  creditor's  right  to  prove  it.  {In  re  George 
Jackson  et  al,  14  B.  R.  449.) 

Upon  facta  and  circumstances  being  laid  before  the  register  which  create 
in  his  mind  a  substantial  doubt  upon  the  question  of  the  validity  of  the  cred- 
itor's right,  it  is  his  duty  to  postpone  the  claim  for  investigation.    {In  re 
George  Jackson  et  al.  14  B.  R.  449.) 
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Mere  relationship  to  the  banknipt  Will  not  alone  justify  the  postponement 
of  a  claim.     {In  re  George  Jackson  et  at.  14  B.  R  449.) 

The  register  can  not  postpone  a  claim  on  mere  objections.  [In  re  George 
Jackson  et  al.  14  B.  R.  449 ;  in  re  Bartusch,  9  B.  R.  478.) 

The  doubt  in  the  mind  of  the  register  should  be  a  reasonable  substantial 
doubt  resulting  from  a  judicial  consideration  of  the  question.  {In  re  George 
Jackson  et  al  14  B.  R.  449.) 

The  proof  of  a  claim  which  is  not  stated  in  item^,  and  does  not  appear  on 
the  schedule,  may  be  postpcmed.  {In  re  Elijah  Milwain,  12  B.  R.  358 ;  s.  c.  'J 
Pac.  L.  R.  230.) 

The  register  has  no  right  to  postpone  any  claim  unkss  he  has  suspicion 
that  it  is  unfounded.  Such  suspicion  can  not  be  entertained  judicially  unless 
predicated  upon  facts  which  legitimately  excite  it.  •  If  they  exist,  the  cred- 
itor should  be  accorded  the  opportunity  to  explain  them.  A  suspicion  wiifiin 
the  statute  arises  when  the  claim  is  not  susceptible  of  a  ready  and  simple 
explanation.     {In  re  Northern  Iron  Company,  14  B.  R.  356.) 

When  a  creditor  objects  to  the  postponement  of  his  claim  he  should  have 
the  objection  entered  and  the  question  certified  before  any  further  action 
transpires  before  the  register.     {In  re  George  Jackson  tt  al.  14  B.  R.  449.) 

When  the  power  of  postponement  is  erroneously  exercised  by  a  register, 
the  creditor  may  have  the  judgment  of  the  court  «n  the  question.  {In  re 
George  Jackson  et  al.  14  B.  R.  449.) 

The  proof  of  the  claim  of  an  officer  of  a  bankrupt  corporation,  who  i-* 
also  a  stockholder,  should  bo  postponed  when  the  claim  appears  6Ui^picious. 
Such  a  debt  ought  to  be  investigated  by  an  assignee  who  has  been  nominated 
by  other  creditors.  {In  re  Lake  Superior  S.  C.  R.  R.  &  I.  Co.  7  B.  R  370; 
in  re  Northern  Iron  Co.  14  B.  R.  356.) 

The  proof  of  a  claim  which  has  been  postponed  is  to  be  treated  in  all  re- 
spects as  if  the  claim  had  not  been  tendered  before  the  election  of  an  assignee 
and  postponed.     {In  re  Herman  et  al.  3  B.  R.  649.) 

Seo.  5084:.— -Any  person  who,  since  the  second  day  of  March, 
eiii^hteun  hundred  and  sixtj^-seven,  has  accepted  any  preference, 
having  reasonable  cause  to  believe  that  the  same  was  made  or 
given  by  tlie  debtor,  contrary  to  any  provisions  of  the  act  of 
March  two,  eigiiteen  hundred  and  sixty-seven,  chapter  one  hun- 
dred and  seventy-six,  to  establish  a  uniform  system  of  bankruptcy, 
or  to  any  provisions  of  this  Title,  shall  not  prove  the  debt  orclaiia 
on  account  of  which  thu  preference  is  made  or  given,  nor  shall  he 
receive  any  dividend  therefrom  until  he  shall  first  surrender  to 
the  assignee  all  property,  money,  benefit,  or  advantage  received' 
by  him  under  such  preference. 

Payment  of  a  judgment  or  decree  recovered  against  a  creditor  on  account 
of  a  fraudulent  preference,  is  not  a  surrender  within  the  meaning  of  this  sec- 
tion. To  surrender,  clearly  implies  action  on  the  part  of  the  psrson  receiving 
the  preference.  To  recover,  as  clearly  implies  action  against  the  person  re- 
ceiving the  preference.  Under  this  section,  it  is  left  to  the  option  of  the  per- 
son receiving  the  preference  whether  he  will  give  up  the  property  he  has  re- 
ceived by  the  way  of  preference,  or  whether  he  win  hold  on  to  it;  the  only 
consequence  being  that  he  can  not  prove  his  debt  or  receive  any  dividend 
upon  it,  in  case  he  chooses  to  pursue  the  latter  course.  In  case  of  a  recoTeij 
he  has  no  such  option.  From  this  analysis  it  clearly  appears  that  the  recoTery 
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provided  for  in  section  5128  is  the  alternative  of  the  surrender  provided  for 
lu  this  section.  But  when  does  this  alternative  arise,  and  in  what  case  may 
it  he  resorted  to  ?  Clearly  in  those  cases,  and  those  only,  in  which  there  is 
a  failure,  refusal  or  neglect  to  surrender.  A  surrender  naay,  probably,  be  made 
so  as  to  fully  answer  the  requirements  of  this  section  at  any  time  before  judg- 
ment, because  the  word  **  recover"  is  evidently  used  in  its  strict  legal  sense, 
and,  in  thut  sense,  the  obtaining  of  a  judgment  by  the  assignee  in  his  favor, 
is  the  recovery  meant.  But  after  the  rendition  of  the  judgment  there  can  be 
no  surrender.  The  recovery  is  then  complete,  and  anything  done  after  that 
in  satistnction  of  the  judgment  or  decree  can  in  no  sense  be  deemed  a  surren- 
der. (In  re  Tonkin  &  Trewartha,  4  B.  R.  52;  s.  c.  1  L.  T.  B.  232;  s.  c.  3  L. 
T.  B.  221 ;  in  re  Richter's  Estate,  4  B.  R.  221 ;  s.  c.  1  Dillon,  544;  in  re  John 
F.  Lee,  14  B.  R.  89;  inre  Cramer,  13  B.  R.  225;  s.  c.  8  C.  L.  N.  106.) 

The  provisions  of  this  section  must  be  construed  in  connection  with  the 
clause  in  section  5021  which  prohibits  certain  creditors  from  proving  their 
debts,  in  such  a  manner  that,  if  possible,  both  may  stand.  The  construction 
which  attains  this  end  is  that  the  clause  in  section  5021  applies  only  to  cases 
in  which  the  assignee  is  compelled  to  resort  to  legal  proceedings  to  recover 
the  property;  that  the  creditor  who  claims  to  retain  the  property  makes  him- 
self conclusively  a  party  to  the  fraud  by  resisting  the  claim  of  the  assignee  to 
recover  the  property,  in  case  the  assignee  is  successful ;  but  that,  where  the 
creditor  avails  himself  of  the  hcus  posnitentUB^  by  voluntarily  surrendering  the 
property  to  the  assignee,  he  ceases  to  be  a  party  to  the  fraud,  and  may  prove 
bis  debt.  (In  re  C.  A.  Davidson,  3  B.  R.  418;  s.  c.  4  Ben.  10;  in  re  H.  B. 
Montgomery,  3  B.  R.  429;  b.  c.  3  Ben.  565;  in  re  Scott  &  McCarty,  4  B.  R. 
414  ;  in  re  Hunt  &  Hornell,  5  B.  R.  433 ;  in  re  Reece  «fc  Brother,  2  Bond,  359  ; 
inreE.  R.  Stephens,  6  B.  R.  533;  s.  c.  3  Biss.  387;  in  r<?  Walton  et  al.  1 
Deady,  442;  Coxe  v.  Hale^  8  B.  R.  562;  s.  c.  10  Blatch.  56;  in  re  Clark  & 
Daughtrey.  10  B.  R.  21 ;  in  re  John  T.  Drummond,  4  Biss.  149 ;  contra^  Bing^ 
ham  V.  Richmondy  6  B.  R.  127-,  Bingham  v.  Frost,  6  B.  R  130.) 

A  claim  on  account  of  which  'a  preference  has  been  accepted,  would,  but 
for  this  section,  undoubtedly  be  provable.  This  section  operates  to  suspend 
the  right  until  the  creditor  holding  a  preferred  claim  shall  first  have  surren- 
dered to  the  assignee  the  preference  received  by  him.  When  such  surrender 
is  made  the  suspension  ceases.  The  office  of  this  clause,  therefore,  is  in  the 
first  instance  that  of  suspension  merely,  to  ripen,  however,  into  absolute  pro- 
hibition in  case  of  a  refusal  or  neglect  to  surrender.  Upon  such  surrender 
being  made,  the  right  of  .such  creditor  to  prove  his  debt  revives,  and  is  in 
full  force  the  same  as  if  such  suspension  had  never  existed.  (In  re  Scott  & 
McCurty,  4  B.  R.  414.) 

It  will  not  do  to  say  that  this  clause  is  to  be  given  effect  in  voluntary  and 
not  in  involuntary  cases,  because  that  would  involve  the  absurdity  of  saying 
that  the  quality  and  consequences  of  the  act  of  the  creditor  in  accepting  a 
preference  are  to  be  measured  nnd  judged  of  not  by  the  statute  itself,  but  by 
what  the  debtor  may  see  fit  subsequently  to  do.  It  must  be  a  strong  neces- 
sity growing  out  of  positive  and  unmistakable  provisions  of  the  law  that 
would  induce  a  court  to  adopt  a  construction  leading  to  such  unreasonable 
and  inconsistent  results.  (In  re  Scott  &  McCarty,  4  B.  R.  414 ;  in  re  E.  R. 
Stevens,  6  B.  R.  533;  s.  c.  33  Biss.  387.) 

Where  there  is  nothing  but  a  constructive  fraud,  and  the  creditor  has  acted 
in  good  faith  and  under  the  conviction  that  he  has  a  valid  right  to  retain  the 
property,  he  may  do  so,  and  allow  a  suit  to  be  prosecuted  against  him  and 
proof  to  be  introduced  against  him  without  being  deprived  of  his  right  to 
surrender  before  the  actuad  entry  of  a  judgment.  {Burr  v.  Hopkins,  12  B.  R. 
211;  s.  c.  7C.  L.  N.  266.) 

It  makes  no  difference  whether  the  transfer  is  constructively  fraudulent 
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under  the  statute  of  Elizabeth  or  under  the  special  provisions  of  the  bankrupt 
law.     (liwT  V.  Hopkins,  13  B.  R.  211;  s.  c.  7  C.  L.  N.  336.) 

Until  a  recovery  has  been  had  by  judgment  or  decree,  a  preferred  cred- 
itor may  surrender,  and  his  right  to  prove  his  debt  against  tho  bankrupt':! 
estate  and  to  receive  dividends  therefrom  will,  by  such  surrender,  be  revived 
and  become  binding  on  all  concerned,  regardless  of  the  question  whether  a 
fiuit  shall  or  shall  not  have  been  commenced  against  him  by  the  assig^nee  and 
be  pending  at  the  time  of  such  surrender.  It  is  immaterial  whether  there 
was  a.  demand  and  refuFal  before  suit  was  brought.  (7n  r^  Kipp,  4  B.  R. 
593 :  8.  c.  1  L.  T.  B.  346 ;  s.  c.  4  L.  T.  B.  60 ;  in  re  Simeon  Leland  et  al.  9  B. 
R.  309.) 

Mere  possession  of  the  property  by  the  assignee  is  not  a  recovery  of  it 
unless  he  obtains  such  an  adjudication  as  to  the  preference.  {In  re  Simeon 
Leland  et  al.  9  B.  R.  209.) 

It  is  not  necessary  that  there  shall  be  a  direct  suit  by  the  assignee  against 
the  preferred  creditor,  and  a  recovery  of  property  from  him  and  out  of  his 
possession,  in  order  to  constitute  the  recovery  referred  to  by  the  statute.  An 
adjudication  in  any  proceeding  where  the  court  has  jurisdiction  over  the  sub- 
ject and  the  parties  is  suillcient.     (In  re  Simeon  Leland,  9  B.  R.  209.) 

Where  the  fraud  is  only  constructive  and  not  actual,  the  creditor  should 
in  equity  have  a  reasonable  opportunity  of  considering  whether  he  wall  sur- 
render his  preferences  and  pay  all  the  costs  and  charges,  but  his  decisioD 
must  precede  the  final  decree.  The  entry  of  the  final  decree  may  be  sus- 
pended for  a  brief  period  to  give  him  such  an  opportunity.  {Hood  v.  Karper, 
6  B.  R.  358 ;  8.  c.  8  Phila.  160 ;  s.  c.  3  L.  T.  B.  301 ;  Zahm  v.  Fry,  9  B.  R.  546; 
8.  c.  31  Pitts.  L.  J.  165;  s.  c.  61  Leg.  Int.  197.) 

It  may  be  a  matter  of  discretion  with  the  court  whether  a  party  shall  l>e 
allowed  to  surrender  after  suit  brought,  and  particularly  at^er  the  testimony 
is  taken,  and  tho  party  becomes  satisfied  it  is  enough  to  defeat  him.  The 
spirit  of  the  act  does  not  warrant  a  practice  of  the  kind.  A  party  should 
not  be  allowed  to  experiment  and  speculate  upon  the  ability  of  the  assignee 
to  prove  a  case  against  him,  and  when  he  sees  that  he  has  succeeded,  then 
to  plead  guilty  and  make  a  surrender.  Such  a  practice  ought  not  to  be  tol- 
erated. A  party  ought  to  elect,  and  having  elected,  will  he  held  to  his  elec- 
tiun.  A  surrender  can  not  be  made  after  suit  brought  except  under  very 
peculiar  circumstances.  {In  re  £.  R.  Stephens,  6  B.  R.  583;  s.  c.  3  Biss.  387.) 

In  order  to  be  allowed  to  prove  a  debt  unlawfully  preferred,  the  party 
must  surrender  the  unlawful  preference  wholly,  and  wipe  out  the  security  en- 
tirely, even  though  a  part  of  property  is  exempt  from  execution.  {In  re  E. 
R.  S'tephens,  6  B.  R.  533;  s.  c.  8  Biss.  887.) 

A  creditor  may,  of  course,  if  he  chooses,  accept  a  preference.  In  doing 
so,  however,  he  takes  the  chances  of  his  debtor  going  into  bankruptcy  either 
voluntarily  or  involuntarily,  and  thus  losing  the  advantage  obtained.  In  such 
cases,  all  he  has  to  do  to  remove  the  obstacle  to  proving  his  claim  in  bank- 
ruptcy, and  to  his  standing  on  an  equal  footing  with  the  other  creditors, 
is  siraplv  to  surrender  euch  advantage  to  the  assignee.  {In  re  Forsyth  & 
Murtha,'7  B.  R.  174.) 

The  creditor  contemplated  by  this  clau.<;e  is  a  creditor  who  has  received  a 
payment  or  conveyance  giving  him  a  preference.  A  creditor  who  is  appointed 
an  assignee  by  a  voluntary  assignment  of  the  debtor's  property  for  equal 
distribution  pro  rata  among  all  tlie  creditors  of  the  debtor  does  not  thereby 
receive  a  preference,  and  consequently  is  not  debarred  from  proving  his  debt. 
{In  re  Joseph  H.  Uorton  et  al,  5  Ben.  663.) 

If  a  creditor  who  has  proved  bis  claim  as  unsecured,  afterwards  unites  in 
a  proceeding  to  assert  the  validity  of  a  security  held  by  him  for  the  claim 
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Tvithout  amendmg  his  proof,  he  stands  as  if  he  never  had  filed  any  proof  of 
<3ebt.  The  objeccion  toat  the  proof  is  a  surrender  of  the  security  is  one  that 
tlie  assignee  may  waive.  If  the  creditor  fails  to  sustain  h^s  right  to  the  se- 
ourity,  hs  can  not  atlsrwards  set  up  his  proof  to  avoid  the  forfeiture  imposed 
by  the  statute.     (Jare  Simeon  Lslancl  et  al,  9  B.  R.  209.) 

The  court  will  not,  in  a  proceeding  to  recover  the  preference,  enter  a  de- 
oree  prohibiting  the  prefarred  creditor  from  proving  hia  debt.  {Wager  v.  H^iU 
^t  al.  5  B.  K.  181;  s.  c.  3  Biss.  23 ;  s.  c.  10  Wall.  584.) 

A  creditor  who  has  received  a  preference  may  surrender  it  and  prove  his 
<;laim  at  the  first  meeting.     {In  re  W.  A.  Saunders,  13  B.  R.  164.) 

A  creditor  who  has  been  preferred  by  a  deed  of  trust  to  which  he  has  never 
assented,  may  renounce  it  and  prove  his  debt  at  the  first  meeting.  {In  re  W. 
A.  Saunders,  13  B.  R.  104.) 

If  the  preferred  creditor  asks  leave  to  prove  his  debt,  the  court  can  not  in 
sach  proceeding  render  a  ju>igm3nt  or  decree  directing  the  pajmont  to  the 
assignee  of  the  money  received  as  a  preference.     {In  re  V7illiam  D.  Forb3S,  5 
Biss.  510.) 

If  the  assignee  accepts  the  amount  received  by  a  preferred  creditor  after 
be  has  put  in  his  proof,  and  the  creditor  has  put  in  considerable  proof  b3fore 
the  spacial  examiner  to  whom  the  action  has  been  referred,  and  dismis3es  his 
suit  upon  payment  of  costs,  this  is  a  surrender  and  the  creditor  may  prove  his 
debt.     {In  To  John  Riorden,  14  B.  R.  332.) 

The  law  has  not  determined  the  manner  in  which  a  surrender  shall  be 
made.*  An  agreement  that  other  creditors  may  share  in  the  proceeds  of  a 
sale  thereof  may  be  treated  as  a  surrender.  (//*  re  Detert,  11  B.  R.  393;  s.  c. 
7  C.  L.  N.  130;  s.  c.  14  A.  L.  Reg.  106.) 

"Where  the  creditor  is  allowed  to  surrender  after  the  bringing  of  a  suit, 
he  may  be  required  to  pay  the  compensation  of  the  assiignee^s  counsel  and  the 
expenses  to  which  the  assignee  may  have  been  subjected  in  consequence  of 
the  suit,  before  he  is  allowed  to  prove  his  debt.  {Burr  v.  Hopkine^  12  B.  R 
211  ;  8.  c.  7  C.  L.  N.  206.) 

No  part  of  the  debt  can  be  proved,  although  a  prior  mortgage  securing 
the  debt  in  part  was  surrendered  when  the  mortgage  was  taken.  {In  re 
James  Jordan,  9  B.  R.  410;  s.  c.  7  Pac.  L.  R.  194.) 

The  attempt  of  an  indorsee  to  avail  himself  of  a  security  given  to  the 
payee  by  proving  his  debt  as  secured,  will  not  defeat  his  claim  upon  the  note. 
{In  re  Kansas  City  Manuf.  Co.  9  B.  R.  76.) 

When  payments  have  been  made  upon  a  debt  as  an  entirety,  and  after- 
ward applied  to  certain  notes  constituting  only  a  portion  thereof,  the  prefer- 
ence affects  the  whole  debt.  To  permit  a  creditor  to  avoid  the  effects  of  the 
acceptance  of  such  a  preference,  by  a  subsequent  application  and  indorse- 
ment of  the  amount  of  such  preference  upoa  particular  notes,  nearly  paying 
the  same  in  full,  would  defeat  the  provisions  of  the  law.  (In  re  Kingsbury 
€t  al  8  B.  R.  318.) 

If  the  preferred  debt  is  single  and  entire,  the  illegal  preference  affects  the 
whole  of  it,  though  the  property  received  does  not  equal  it  in  value.  But 
otherwise,  if  in  their  origin,  or  by  contract,  the  debts  of  the  creditor  are  not 
single  and  entire,  but  divided,  or  divisible  and  disconnected,  and  the  cred- 
itor receives  a  preference  distinctly  as  to  one,  and  not  the  other.  A  claim 
consisting  of  a  running  and  apparently  continuaus  account,  made  up  of  items 
of  goods  purchased  at  various  times,  constitutes  prima  facie  but  one  debt  or 
claim  wi'hin  the  meaning  of  the  bankrupt  act.  The  creditor  may  show  that 
the  debt  preferred  is  disconnected  from,  and  not  the  same  debt  as,  that  which 
is  offered  for  proof.    An  application  for  this  purpose  may  be  made,  even  after 
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a  decisioD  upon  an  appeal  from  an  order  disallowing  the  claim.  The  effect 
of  a  recovery  by  the  assignee  is  to  establish,  as  an  adjudicated  fact,  that  the 
creditor  has  received  a  fraudulent  preference  in  respect  to  the  preferred 
claim.  (In  re  Richter's  Estate,  4  B.  R.  221 ;  s.  c.  1  Dillon,  544 ;  in  re  John  F. 
Lee,  14  B.  R.  89.) 

Where  a  creditor  has  separate  and  disconnected  debts,  as  to  which  he  has 
received  separate  and  distinct  preferences,  he  may  surrender  as  to  some,  tnd 
prove  and  receive  dividends  as  to  them,  without  surrendering  as  to  the 
others.     {In  re  D.  G.  Holland,  8  B.  R.  190.) 

If  a  party  proves  a  claim  consisting  of  .two  items,  an  account  and  a  note, 
he  can  not,  when  objection  is  made  to  the  proof  on  account  of  a  preference, 
divide  the  proof  into  two  parts.  (In  re  Barnes,  Brother  &  Herron,  1  W.  K 
21.) 

Where  there  is  no  allegation  of  bad  faith  agaipst  the  preferred  creditor, 
he  may  be  allowed  a  reasonable  sum  for  his  care  in  selling  ihe  goods.  {Inrc 
William  D.  Forbes,  5  Biss.  510.) 

When  the  conduct  of  a  creditor  in  holding  on  to  his  preference  is  witbont 
excuse,  his  proof  may  be  expunged  with  costs,  including  an  attorney's  fee. 
{In  re  Forsyth  &  Murtha,  7  B.  R.  174;  in  re  James  Jordan,  9  B.  R.  416;  s.  c 
7  Pac.  L.  R.  194  ) 

When  the  unprovable  character  of  the  claim  is  founded  largely  upon  pre- 
sumptions, the  proof  may  be  expunged,  without  costs  to  either  party.  {In  rt 
Forsyth  &  Murtha,  7  B.  R.  174.) 

Sec.  5085. — ^Tlie  court  shall  allow  all  debts  duly  proved,  and 
fihall  cause  a  list  thereof  to  be  made  and  certified  by  one  of  the 
registers. 

The  district  court  has  the  power,  upon  the  petition  of  a  creditor  whose 
claim  has  been  rejected,  to  revise  the  decision  of  the  assignee  rejecting  it.  It 
is  irregular  to  act  upon  such  a  petition  without  giving  notice  thereof  to  the 
assignee.  He  should  have  an  opportunity  to  answer  the  petition  and  contest 
the  claim.  If  the  claim  is  allowed,  the  order  should  only  require  the  assignee 
to  place  it  upon  the  list  of  admitted  claims,  and  pay  dividends  accordingly. 
(In  re  Mittledorfer  &  Co.  3  B.  R.  39;  s.  o.  Chase,  276.) 

The  list  is  the  list  shown  by  Forms  Nos.  82  and  33.  That  list  is  to  be 
given  to  the  assignee.  The  list*  can  be  made  irom  the  register  kept  by  the 
assignee  under  section  5080.     {In  re  Dean,  1  B.  R.  249 ;  s.  c.  1 L.  T.  B.  9.) 

Seo.  5086. — The  court  may,  on  the  apy)licatioTi  of  the  assignee, 
<»rof  any  creditor,  or  without  any  aj)plication,  at  all  times  require 
the  bankrupt,  upon  reasonable  notice,  to  attend  and  submit  to  an 
examination  on  oath,  upon  all  matters  relating  to  the  disposal  or 
condition  of  his  property,  to  his  trade  and  dealings  with  otIierSjto 
his  accounts  concerning  the  same,  to  all  debts  due  to  or  claimed 
from  him,  and  to  all  other  matters  concerning  his  property  and 
estate  and  the  due  settlement  thereof  according  to  law.  Such  ex- 
amination shall  1)0  in  writing,  and  shall  be  signed  by  the  bankrupt 
and  tiled  with  the  other  proceedings. 

Application  for  an  Examination. 

The  words  '*any  creditor"  mean  any  creditor  who  has  proved  his  claim. 
Before  a  creditor  can  apply  for  an  order  to  examine  the  bankrupt,  he  mutt 
prove  his  claim.     {In  re  Ray,  1  B.  R.  203;  s.  c.  2  Ben.  58.) 
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Such  order  may  be  made,  and  such  examination  may  be  had,  on  the  appli- 
cation of  the  assignee,  or  of  any  creditor,  or  on  the  suggestion  of  the  court  or 
register,  withoat  any  application.  The  bankrupt  and  all  other  persons  are 
subject  to  examination  at  all  times,  at  the  instance  of  the  assignee,  or  of  any 
creditor,  or  of  the  court,  or  of  the  register.  A  creditor  may  make  an  applica- 
tion at  any  time  after  he  has  proved  his  debt.  (In,  re  Baum,  1  B.  R.  5;  s.  c. 
1  Ben.  274;  in  re  Patterson,  1  B.  R.  100;  s.  c.  1  Ben.  448 ;  in  re  Brandt,  2 
B.  R.  215.) 

If  a  protest  is  entered  against  the  allowance  of  the  claim  of  a  creditor  who 
asks  for  an  examination,  the  register  or  the  court  may  make  the  order,  ks  they 
haye  the  power  to  make  it  at  all  times  without  any  application.  {Tfi  re  Bel- 
den  &  Hooker,  4  Ben.  225.) 

The  granting  of  an  order  for  an  examination  of  the  bankrupt  is  not  a 
matter  of  course,  but  should  only  be  done  in  a  proper  case,  on  application  of 
a  party  entitled  to  apply.  The  court  or  register  has  a  discretion  to  require 
good  cause  for  granting  the  order  by  a  petition  or  affidavit,  duly  verified,  and 
the  exercise  of  this  discretion  by  the  register  may  be  revised  by  the  court. 
But  the  application  need  not  be  in  writing  unless  required.  (In  re  Solis,  4 
B.  R.  68;  8.  c.  4  Ben.  143;  s.  c.  2  L.  T.  B.  158;  in  re  Adams,  2  B.  R.  95 ;  8. 
€.  36  How.  Pr.  51;  s.  c.  2  Ben.  503;  in  re  Vetterlein,  4  B.  R.  599;  a.  c.  5 
Ben.  7.) 

The  proper  way  to  make  application  is  by  a  petition.  (In  re  Adams,  2 
B.  R.  95;  8  0.  2  Ben,  503;  s.  c.  86  How.  Pr.  51 ;  in  re  Brandt,  2  B.  R.  215; 
in  re  Lanier,  2  B.  R.  151.) 

The  petition  need  not  specify  the  particular  matters  to  which  the  examin- 
ation is  to  be  directed.     {In  re  Lanier,  2  B.  R.  154.) 

The  petition  on  the  part  of  a  creditor  should  show  good  cause  for  grant- 
ing the  order,  and  be  verified  by  affidavit.  (In  re  Adams,  2  B.  R.  95;  s.  c.  2 
Ben.  503;  s.  c.  36  How.  Pr.  61.) 

The  petition  on  the  part  of  the  assignee  need  not  show  the  grounds  for 
the  proposed  examination,  nor  be  verified  by  affidavit.  As  the  bankrupt  is, 
theoretically,  the  ward  of  the  court,  and  the  assignee  a  quasi  officer  of  the 
court  in  each  case,  it  is  only  necessary  that  the  court  should  be  satisfied  of 
the  5(ma./Se2£«  of  the  a83igiiee^s  application.  (In  re  Lanier,  2  B.  R.  154;  in  re 
McBrien,  2  B.  R  197;  s.  c.  2  Ben.  518.) 

The  application  may  be  made  to  the  court  or  to  the  register.  If  the  ap- 
plication is  made  to  the  court,  it  is  not  necessaiy  that  the  application  should 
be  sustained  by  any  certificate  of  the  register  as  to  the  propriety  of  granting 
the  order.     (In  r<?  Brandt,  2  B.  R.  215.) 

Every  creditor  has  the  right  to  examine  the  bankrupt.  Such  examination 
inures  to  the  benefit  of  all  the  creditors.  But  the  fact  that  one  creditor  has- 
examined  the  bankrupt  is  no  reason  for  withholding  the  privilege  from  an- 
other creditor.  Tet  the  time,  manner,  and  course  of  the  examination  should 
be  Ko  regalated  as  to  protect  the  bankrupt  from  annoyance,  oppression,  and 
mere  delay,  while  at  the  same  time  full  and  fair  opportunity  is  allowed  to  the 
creditors  to  inquire  as  to  the  matters  specified  in  this  section.  (In  re  Adams, 
2  B.  R.  272;  s.  c.  36  How.  Pr,  270;  8.  c.  3  Ben.  7;  in  re  Gilbert,  8  B.  R.  152; 
B.  c.  Lowell,  340.) 

If  a  full  examination  has  been  already  had  either  upon  the  application  of 
the  assignee  or  of  any  other  creditor,  a  subsequent  application  may  be  denied, 
unless  it  is  made  to  appear  that  the  first  examination  was  either  collusive  or 
deficient  in  some  material  and  specified  particulars.  (In  re  James  W.  Frisbie, 
13  B.  R.  849.) 

Whether  the  court  in  the  exercise  of  its  discretion  will  direct  a  second 

41 


642  THE  BANKRUPT  LAW.  [§  5086. 

examination,  depends  on  the  facts  of  each  particular  case.     (In  re  James  W. 
Frisbie,  13  B.  R.  849.) 

The  assignee  and  a  creditor  stand  upon  the  same  footing  as  to  their  rights 
under  this  section.  The  particular  province  of  the  assignee  is  to  examine  the 
bankrupt  as  to  the  disposition,  condition,  and  amount  of  his  property,  and 
the  debts  due  and  owinsr  by  him,  so  as  to  get  in  the  assets  properly.  A 
creditor  examines  the  bankrupt,  not  only  for  the  purpose  of  discovering  prop- 
erty, but  more  especially  to  elicit  facts  upon  which  objections  to  the  discbarge 
ol  the  bankrupt  can  be  alleged.  A  creditor,  therefore,  has  the  right  to  ex- 
amine the  bankrupt,  althougn  the  assignee  may  have  already  exammed  him. 
Where  two  creditors,  or  the  assignee  and  a  creditor,  examine  the  bankrupt 
at  (iifferent  times,  the  statute  does  not  impose  any  regulations  or  restrictions 
upon  the  party  asking:  for  the  second  examination.  The  statute  would  be  of 
little  or  no  practical  efficacy  if  every  creditor  should  be  required  to  investi- 
gate all  previous  examinations  of  the  bankrupt,  and  so  to  shape  every  ques- 
tion as  not  to  be  liable  to  an  objection  that  the  bankrupt  has  answered  that 
question  on  a  previous  examination.  Each  creditor,  without  reference  to  any- 
thing which  may  have  been  done  by  *any  other  creditor,  has  the  right  to  put 
his  question  in  his  own  way.  In  view  of  the  object  for  which  the  bankrupt 
invokes  the  statute,  he  is  not  warranted  in  regarding  it  as  oppressive  or  un- 
duly annoying,  if  every  one  of  his  creditors  exercises  his  rights,  under  the 
statute,  of  investigating  the  condition,  affairs,  and  dealings  ot  the  bankrupt, 
and  ascertaining  whether  he  has  brought  himself  within  the  remedial  pro- 
visions of  the  act,  and  is  entitled  to  its  benefit.  An  answer  to  the  same  ques- 
tion on  a  previous  examination  does  not  exempt  him  from  answering  again 
when  the  question  is  put  by  another  creditor  on  a  subsequent  examinatioa 
(In  re  Vogel,  5  B.  R.  893.) 

When  a  party  inadvertently  makes  default  under  one  order,  he  may  apply 
for  a  second  order,  and  proceed  to  examine  the  bankrupt.  The  right  to  ex- 
amine the  bankrupt,  however,  is  not  to  be  abused.  (In  re  Van  Tuyl,  2  B.  R. 
70 ;  in  re  Robinson  et  al.  2  B.  R.  516.) 

When  the  bankrupt  has  been  examined  at  considerable  length  by  the  as- 
signee, and  none  of  the  creditors  ask  for  an  examination  until  the  day  ap- 
pointed to  show  cause  against  the  discharge,  it  would  be  uA reasonable  to 
require  the  bankrupt  to  submit  to  a  new  examination,  especially  when  no 
reason  for  doing  so  is  shown  by  the  petition.  (In  re  Isidor  et  a/.  1  B.  R  264; 
B.  c.  2  Ben.  123 ;  in  re  Frizelle  et  al.  5  B.  R.  122.) 

A  party  will  not  be  entitled  to  a  second  order  for  examination,  except 
upon  notice  and  cause  shown.     (In  re  Gilbert,  3  B.  R.  152 ;  s.  c.  Lowell,  340.) 

A  voluntary  bankrupt  may  be  examined,  even  prior  to  an  adjudication  of 
bankruptcy.  (In  re  Thomas  D.  Lee,  1  N.  Y.  Leg.  Obj*.  83 ;  s.  c.  4  Law  Kep. 
486;  »ttr«  Parker  et  al.  1  Penn.  L.  J.  870.) 

A  debtor  against  whom  proceedings  in  involuntary  bankruptcy  have  b?eit 
commenced  may  be  examined,  even  before  adjudication,  when  sufficient 
foundation  is  shown  for  the  application.  After  due  t^erviceof  copies  of  the 
petition,  and  of  the  orders  made  in  the  case  upon  him,  he  may  be  examined 
when  he  is  shown  prima  facie  to  have  property  which  he  has,  in  disobedience 
to  an  order  of  the  court,  refused  to  surrender  to  the  mars^hal.  For  some  pur- 
poses, the  distinction  between  **  debtor"  and  **  bankrupt " — the  former  ap- 
plying to  a  defendant  before  adjudication,  and  the  latter  to  a  defendant  after 
adjudication — is  used  and  observed  in  the  banknipt  act ;  yet,  for  other  pur- 
poses, these  two  terms  are  used  as  synonymous  terms.  (In  re  Bromley  &  Co. 
3  B.  R.  086;  in  re  Srtlkcy  &  Gerson,  9  B.  R.  107;  s.  c.  5  Biss.  486;  in  re  Mend- 
enhull,  9B.  R.  285;  in  re  Ileusted,  5  Law  Rep.  510.) 

The  power  to  examine  a  debtor  prior  to  an  adjudication  of  bankruptcj 
should  not  be  exerted,  unless  in  case  of  actual  necessity.     It  is  not  as  of 
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coarse,  but  only  under  such  exigences  as  seem  to  require  its  exercise  for  the 
purpose  of  promoting  justice  and  the  rights  of  creditors.  (In  re  Balkey  & 
Qerson,  9  B.  R.  107 ;  s.  c.  5  Biss.  486.) 

The  time  to  examine  the  bankrupt  does  not  expire  with  the  making  of 
his  application  for  his  discharge,  (/n  re  Solis,  4  B.  R.  68 ;  s.  c.  4  Ben.  143 ; 
8.  c.  2  L.  T.  B.  158 ;  in  re  Long,  3  B.  R.  quarto,  66.) 

The  words  **  at  all  times  "  must  be  read  in  connection  with  the  subsequent 
clauses  of  the  statute.  AH  these  provisions  tend  to  show  that  it  is  only  until 
bis  discharge  that  the  bankrupt  is  under  the  summary  jurisdiction  of  the 
court,  to  be  proceeded  against  by  order  in  its  discretion,  and  to  be  punished 
for  neglect  or  refusal  to  obey  by  imprisonment,  as  for  a  contempt  of  court. 
He  can  not,  therefore,  be  required  to  submit  to  an  examination  after  he  has 
obtained  his  discharge.  {In  re  Nathaniel  Dole,  7  B.  R.  538 ;  s.  c.  9  B.  R.  193; 
8.  c.  11  Blatch.  499 ;  iri  re  G.  0.  Jones,  6  B  R.  386;  in  re  0.  Dean,  8  B.  R. 
T69 ;  in  re  Witkowski,  10  B.  R.  209 ;  cmtra,  in  re  Heath  &  Hughes,  7  B.  R. 
448.) 

The  law  provides  the  means  by  which  an  absent  bankrupt  may  be  brought 
forward,  at  a  given  day  and  place,  to  be  examined.  But  when  he  appears 
without  this  coercive  power  at  a  regular  meeting,  a  party  who  happens  to  be 
present  may  ask  for  leave  to  examine  him,  and  should  be  permitted  to  do  so, 
unless  there  is  no  ground  or  reason  for  the  request.  {In  re  Brandt,  2  B.  R. 
215  ;  in  re  Bromley  &  Co.  3  B.  R.  686.) 

No  previous  notice  is  required  to  be  given  to  any  person  of  the  application 
for  the  order.  The  order  is  to  be  made  ex  parte,  i^In  re  Mackintire,  1  B.  R 
11;  8.  c.  1  Ben.  277.) 

The  order  may  be  made  by  the  register.  {In  re  ifackintire,  1  B.  R.  11 ;  s. 
O.  1  Ben.  277;  in  re  Lanier,  2  B.  R.  154;  in  re  Brandt,  2  B.  R.  216;  in  re 
Vetterlein,  4  B.  R.  599 ;  s.  c.  5  Ben.  7 ;  in  re  Pioneer  Paper  Co.  7  B.  R.  250.) 

Form  No.  45  is  the  proper  order.  {In  re  Lanier,  2  B.  R.  154 ;  in  re  Brandt, 
2  B.  R.  216.) 

The  register  is  not  entitled  to  charge  any  fee  for  making  the  order.  {In  re 
Mackintire,  1  B.  R.  11 ;  s.  c.  1  Ben.  277.) 

Form  No.  45  is  a  summons,  and,  under  Rule  II,  blanks  not  filled  up,  but 
bearing  the  signature  of  the  clerk  and  the  seal  of  the  court,  should,  on  applica- 
tion, be  furnished  to  the  register.  {In  re  Bellamy,  1  B.  R.  64 ;  s.  c.  1  Ben. 
890 ;  s.  c.  1  L.  T.  B.  22.) 

It  is  not  necessaiT  that  a  subpoena  for  a  witness  should  be  served  by  the 
marshal.  It  may  be  served  by  any  one.  The  party  making  the  service  is 
entitled  to  the  fees.  {Gordon,  McMillan  <fc  Go.y,  Scott  &  Allen,  2  B.  R.  86;  s. 
c.  1  L.  T.  B.  99 ;  B.  c.  7  A.  L.  Reg.  749.) 

The  service  of  the  order  should  be  personal.  (In  re  Joseph  Hodges,  11  B. 
R.  369.) 

If  the  bankrupt  is  in  another  district,  and  the  order  is  served  on  him  there, 
the  district  court  has  no  authority  to  arrest  him  for  not  appearing  to  answer 
process  so  served.     (In  re  Joseph  Hodges,  11  B.  R.  369.) 

The  bankrupt  is  most  certainly  entitled  to  reasonable  lime,  after  notice  of 
the  application  for  his  examination ;  but  such  time,  or  the  length  of  such  time, 
always  depends  upon  circumstances  and  facts  surrounding  the  bankrupt;  the 
dii»tance  he  is  from  court  or  the  place  of  his  examination,  and  also  upon 
what,  if  any,  particular  facts  he  is  to  be  examined.  If  the  bankrupt  is  a 
merchant,  and  has  been  doing  a  large  and  complicated  business,  and  he  is 
notified  that  his  examination  is  to  cover  his  entire  business  operations,  a  rea- 
sonable time  would,  manifestly,  be  much  longer  than  in  a  case  where  the  no- 
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tice  of  examiDation  was  in  regard  to  a  few  items  of  his  property  pertainiog 
to  his  own  person,  such  as  watch,  ring,  and  naoney  in  his  pockets  when  serv- 
ice was  made  upon  him.  A  reasonable  notice  is  snch  time  as  will  enable  him 
to  appear  before  the  court  with  such  knowledge  as  may  be  under  his  control 
upon  the  matters  of  the  Investigation  or  information  asked  for.  An  oppor- 
tunity to  study  under  the  tutelage  of  counsel  is  not  required,  and  will  iic»t  be 
granted  when  the  interrogatories  are  plain  and  simple,  and  do  not  call  for  the 
exercise  of  any  skill.     {In  re  Bromley  &  Co.  8  B.  R  €86.) 

fliode  of  Conducting  the  Examination. 

The  examination  may  be  had  before  the  register.  C-^;*  re  Tanner,  1  B.  R 
816;  s.  c.  2  Ben.  211 ;  s.  c.  Lowell,  215 ;  in  re  Lanier,  2  B.  R.  154.) 

The  court  may  direct  the  examination  to  be  taken  before  a  register  in  an- 
other district.     {In  re  Joseph  Hodges,  11  B.  R.  869.) 

The  bankrupt  is  bound  to  appear,  and  is  not  entitled  to  fees  as  a  witness. 
{In  re  Okell,  1  B.  R.  803;  s.  c.  2  Ben.  144;  s.  c.  1  L.  T.  B.  32;  in  re  McNair, 
2  B.  R.  219.) 

As  an  order  for  an  examination  is  made  ez  parte,  the  bankrupt,  on  appear- 
ing in  pursuance  to  the  order,  may  make  any  objection  or  raise  any  question 
which  would  haye  been  proper  if  un  opportunity  had  been  afforded  him  be- 
fore the  order  was  granted.     {In  re  James  W.  Frisbie,  1^  B.  R.  349. ) 

It  is  for  the  creditor  to  see  that  due  appointments  are  made  with  the  reg- 
ister for  the  purpose  of  examining  the  bankrupt,  and  to  give  the  other  party 
notice  of  them.  The  bankrupt's  duty  is  performed  by  being  ready  to  be  ex- 
amined on  due  notice.  {In  re  Littletield,  8  B.  R.  57;  s.  c.  Lowell,  331 ;  s.  c. 
1  L.  T.  B.  164 ;  in  re  Gilbert,  8  B.  R.  152 ;  s.  c.  Lowell,.  840.) 

The  testimony  of  the  bankrupt  taken  on  his  examination  is  a  deposition. 
{In  re  Levy  et  al  1  B.  R.  136 ;  a.  c.  1  Ben.  496 ;  in  re  Dean,  1  B.  R.  249;  s.  c. 
i  L.  T.  B.  9.) 

The  bankrupt  is  a  witness,  and  subject  to  cross-examination  like  any  other 
witness.  {In  re  Levy  et  al.  IB.  R.  136;  s.  c.  1  Ben.  496;  in  re  Leachman,  1 
B.  R.  891 ;  in  re  Maynard  Bragg,  1  N.  Y.  Leg.  Obe.  119 ;  6.  c.  5  Law  Rep. 
823.) 

The  statute  does  not  intend  that  the  bankrupt  shall  become  a  competent 
witness  in  all  respects,  so  as  to  be  enabled  to  give  testimony  on  his  own  be- 
half beyond  and  out  of  the  subject-matter  of  his  examination.  {In  re  May- 
nard Bragg,  1  K.  T.  Leg.  Obs.  119 ;  s.  c.  5  Law  Rep.  828.) 

The  bankrupt  is  to  answer  substantially  like  a  witness,  and  not  merely  to 
have  interrogatories  filed  and  propounded  after  the  manner  adopted  in  equity 
and  admiralty.  It  is  not  intended  that  the  bankrupt,  or  his  attorney,  sbsil 
write  the  answers,  but  merely  that  the  deposition  shall  be  reduced  to  writing. 
(In  re  Tanner,  1  B.  R  816;  s.  c.  2  Ben.  211 ;  8.  o.  Lowell,  215.) 

The  answers  of  the  bankrupt  are  to  be  made  orally  to  the  court  or  to  i 
duly  appointed  officer  of  the  court,    {In  re  Bromley  &  Co.  8  B.  R.  636.) 

The  register  has  no  power  to  decide  upon  the  competency,  materiality,  or 
relevancy  of  a  question.  {In  re  Levy  et  ul,  I  B.  R  136;  B.  c.  1  Ben.  496;  w 
re  Rosenfield,  1  B.  R  819;  s.  c.  1  L.  T.  B.  81 ;  a  c.  15  Pitts.  L.  J.  245;  in  re 
Koch,  1  B.  R  549;  in  re  Lyon,  6  I.  R  R  135.) 

The  manifest  intention  of  Rule  X  is,  that  when  a  question  is  objected  to, 
the  question  and  the  fact  and  grounds  of  objection  shall  be  ta\cn  down  b; 
the  register,  and  that  the  question,  although  incompetent,  immaterial,  or 
irrelevant,  shall .  be  answered,  and  that  when  the  deposition  is  closed,  tJi0 
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coart  shall  deal  with  it  as  a  whole,  and  then  pass  apon  the  question  as  to 
what  parts  of  it  are  incompetent,  immsteria],  or  irrelevant.  The  bankrupt 
or  other  witness  has  the  power,  in  a  clear  case  of  abuse,  to  refuse,  under  the 
advice  and  responsibility  of  couusel,  to  answer  a  question.  Then,  on  appli- 
cation to  punish  the  party  for  contempt,  which  must  come  before  the  court, 
the  whole  question  as  to  competency,  relevancy,  and  materiality,  will  be 
raised  in  a  proper  way  for  adjudication.  The  good  sense  of  Hule  X  is,  that 
it  extends,  not  only  to  objections  to  questions,  but  also  to  objections  to 
answers  and  testimony,  on  the  grounds  of  competency,  materiality,  and  rele- 
vancy, and  thnt  neither  question,  nor  answer,  nor  testimony,  is  to  be  held 
nltimntely  incompetent,  immaterial,  or  irrelevant,  unless  objected  to  on  the 
record  for  some  ground  of  incompetency,  immateriality,  or  irrelevancy,  stated 
on  the  record.  {In  re  Levy  et  cU,  1  B.  R.  136 ;  s.  c.  1  Ben.  496 ;  in  re  Bund, 
3  B.  R  7.) 

The  register  should  declare  his  opinion  when  an  objection  is  made,  and 
should  order  the  party  to  answer  the  question,  if  he  so  decides.  If  an  i-x- 
ception  is  taken,  he  should  certify  it  for  the  summary  consideration  of  the 
court,  the  examination  proceeding  in  its  other  parts.  If  the  party  without 
such  exception  refuses  to  answer  the  question,  his  contumacy  should  be  re- 
ported.    (In  re  Reakirt,  7  B.  R.  829.) 

The  register  is  required  to  note  the  objection  on  the  deposition — ^that  is, 
not  merely  the  fact  of  objection;  hut  the  ground  of  objection;  and,  if  no 
ground  of  objection  is  assigned,  he  is  not  bound  to  note  the  fact  of  oi)jection ; 
and  the  ground  of  objection  must  be  directed  to  the  competency,  materiality, 
or  relevancy  of  that  which  is  objected  to.  (In  re  Levy  et  ah  1  B.  R.  186 ; 
8.  G.  1  Ben.  496.) 

Questions  arising  in  the  course  of  the  examination  may  be  certified  to  the 
court,  under  section  5011,  when  put  in  proper  form.  (In  re  Patterson,  1  B. 
R.  125;  s.  c.  1  Ben.  508;  in  re  Levy  et  at.  1  B.  R.  136;  s.  c.  1  Ben.  496.) 

Whether  the  bankrupt  has  properly  answered  a  question,  is  a  point  that 
may  be  certified  to  court  for  decision  at  the  request  of  the  creditor.  (In  re 
Holt,  3  B,  R.  241.) 

No  rule  can  be  laid  down  which  will  enable  the  register  to  determine 
whether  the  bankrapt  under  examination  ous^ht  or  ought  not  to  be  allowed 
to  consult  counsel.  The  solution  of  the  matter  must  be  left  to  the  register  to 
decide  according  to  the  circumstances  of  each  particular  case.  Generally,  he 
should  not  allow  consultation.  (In  re  Patterson,  1  B.  R.  147 ;  s.  c.  1  Ben.  508 ; 
in  re  Tanner,  1  B.  R.  816 ;  s.  c.  2  Ben.  211 :  s.  c.  Lowell,  815;  in  re  Judson, 
1  B  R.  364  ;  s..c.  2  Ben.  210;  s.  c.  35  How.  Pr.  15  ;  in  re  Collins,  1  B.  R.  551 ; 
in  re  Lord,  8  B.  R.  243.) 

One  creditor  has  no  right  to  interpose  any  objection  to  the  examination  of 
a  bankrupt  by  another  creditor.     (In  re  Edwin  K.  Winship,  7  Ben.  194.) 

The  examination  of  the  bankrupt  maybe  adjourned  for  good  cause  shown. 
(In  re  Mawson,  1  B.  R.  271*.) 

The  bankrupt  is  exempt  from  arrest  while  obeying  the  order  to  appear  for 
examination.     (In  re  G.  W.  Kimball,  1  B.  R.  193  ;  s.  c.  2  Ben.  88.) 

A  bankrupt  who  obeys  the  process  of  the  court,  and  places  himself  within 
its  jurisdiction,  may  file  a  preliminary  objection,  which  goes  to  the  right  to 
examine  him,  and  may  refuse  to  be  sworn  upon  that  ground.  (In  re  Nathaniel 
Dole,  7  B.  R.  538 ;  s.  c.  9  B.  R.  193 ;  s.  c.  11  Blatch.  499.) 

When  the  bankrupt  refuses  to  be  sworn  on  account  of  a  preliminary  ob- 
jection which  goes  to  the  right  of  the  party  to  examine  him,  a  certificate  will 
not  be  given  to  court  so  that  he  may  be  declared  in  contempt,  for  he  has  a 
right  to  have  the  question  decided,  and  his  declining  to  be  sworn  after  raising 
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tbe  objection  is  not  an  act  constituting  a  contempt  of  court.     (In  re  Nathaniel 
Dole,  7  B.  R.  538;  s.  c.  9  B.  R.  193;  s.  c.  11  Blatch.  499.) 

So  long  as  tbe  debt  of  a  creditor  stands  proved  and  unimpeacbed,  the 
claim  that  it  has  been  extinguished  by  an  offset,  or  does  not  exist,  fumiabes 
no  ground  for  a  refusal  by  the  bankrupt  to  l>e  sworn  and  examined.  {In  re  N. 
W.  Kingsley,  7  B.  R.  558 ;  s.  c.  6  Ben.  800 ;  in  re  Edwin  K.  Winship,  7  Ben. 
194.) 

When  satisfied  that  an  examination  has  been  sought,  or  is  being  carried  od, 
to  gradfy  malice  or  mere  curiosity,  it  is  the  duty  of  the  court  to  arrest  it. 
(In  re  Salkey  &  Gerson,  9  B.  R.  lo7;  s.  c.  5  Biss.  486.) 

Upon  i¥hat  Topics  the  Bankrupt  may  be  Examined. 

The  bankrupt  may  decline  to  answer  a  question  where,  by  answering,  be 
<\ould  criminate  himself.  (In  re  Patterson,  1  B.  R.  147;  s.  c.  I  Ben.  608;  w 
re  Koch,  1  B.  R.  549.) 

Contra.  The  power  given  to  the  court  to  examine  the  bankrupt  at  all 
times,  upon  reasonable  notice,  is  a  fundamental  as  well  as  an  important  ele- 
ment in  the  administration  of  the  bankrupt  law.  Without  such  power,  pro- 
ceedings in  bankruptcy,  in  many  cases,  would  be  ineffectual,  thereby  defeating 
the  equity  designed  by  the  act.  While  it  is  true,  from  the  necessity  of  the 
case,  that  difficult  questions  are  liable  to  arise  upon  the  examination  of  all 
bankrupts,  yet  it  is  also  true  that  the  bankrupt  can  not  cover  up  his  fraud 
behind  the  shield  that  if  he  answers  he  will  criminate  himself,  by  proxnngup 
his  fraud  in  testifying  as  to  the  distribution  of  his  property.  Though  sacb 
examination  may  expose  him  to  penalties  for  fraudulent  concealment,  or 
fraudulent  disposition  of  his  property,  he  is  left  to  the  judgment  of  tbe  law. 
Notwithstanding  it  may  be  possible,  naj^  probable,  that  he  may  be  protected 
from  disclosing  some  distinct  criminal  net,  yet  even  in  such  case  he  can  not 
be  protected  in  refusing  to  discover  all  his  estate  and  effects,  and  the  full  par- 
ticulars rebiting  to  them,  though  thereby  he  may  show  that  he  has  been  guilty 
of  fraud  or  of  fraudulent  concealment,  or  that  he  owns  property  which  be  has 
illegally  obtained,  and  will  thus  be  liable  to  penalties.  It  has  been  held  that 
a  bankrupt  is  bound  to  answer  questions  relating  to  particular  property, 
though  at  the  time  an  indictment  was  pending  ngainst  him  for  the  corccal- 
ment  of  such  property.  It  has  been  held  also,  that  a  bankrupt  is  compelled 
to  answer  questions  touching  his  estate  and  effects,  although  such  answer  or 
answers  might  tend  to  convict  him  of  perjury  committed  by  him  upon  a 
former  occasion,  and  also  be  evidence  against  him  that  he  had  incurred  pen- 
alties by  concealing  his  effects.  And  it  has  also  been  held  tJiat  he  can  not 
refuse  to  answer  questions  tending  to  show  that  he  has  committed  the  act  of 
bankruptcy  charged  in  the  involuntary  petition.  (In  re  Bromley  &  Co.  3  B. 
R.  686.) 

The  bankrupt  must  state  whether  or  not  he  has  played  cards,  faro,  or  any 
other  game  of  chance  with  a  certain  person  named  in  the  interrogatory,  and 
whether  he  has  lost  any  money  at  games  of  chance,  even  though  he  declines 
to  answer  on  the  ground  that  bis  answers  would  criminate  or  degrade  him- 
self.    (In  re  Richards,  4  B.  R.  93 ;  s.  c.  4  Ben.  303.) 

If  the  purpose  of  the  examination  be  to  elicit  facts  to  be  used  in  oppos- 
ing the  bankrupt's  discharge,  it  is  not  competent  for  the  register  to  summon 
any  witness  or  pei"son  who  may  know  or  be  suspected  of  knowing  facts  per- 
tinent, or  that  might  be  serviceable  in  the  preparation  of  specifications.  In 
regard  to  such  facts,  a  creditor  should  be  left  to  establish  them  on  the  trial 
of  the  issues,  as  parties  do  in  ordinary  trials  at  law.  Such  information  no 
one  has  the  right  to  demand  or  obtain  otherwise  than  it  m:iy  be  voluntarily 
given,  unless  it  be  upon  the  trial  of  issues  or  questions  made  up.     But  it  is 
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not  80  with  the  bankrupt.  In  relation  to  such  of  his  creditors  as  prove  their 
debts,  he  stands  upon  different  grounds  al together.  When  he  files  his  peti- 
tion, he  asks  that  in  consideration  of  his  complying  with  every  requirement 
of  the  law,  he  may  be  absolved  from  every  legal  obligation  to  his  creditors. 
This  is  an  extraordinary  exemption,  and  the  law  only  allows  it  when  he  sur- 
renders himself  to  be  dealt  with  in  an  extraordinary  way,  if  the  court  shall 
see  proper  to  exercise  that  power  to  the  ends  of  justice,  (/n  re  Brandt,  2  B. 
R.  215 ;  in  re  Vogel,  5  B.  R.  393.) 

The  bankrupt  can  not  be  examined  in  regard  to  property  which  does  not 
belong  to  him.     {In  re  Van  Tuyl,  1  B.  R.  636 ;  in  re  Carson  etal.2R.  R.  107.) 

But  he  may  be  examined  in  regard  to  property  in  which  it  may  possibly 
be  shown  that  he  has  an  interest.  {In  re  Bouesteel,  2  B.  R.  330;  irt  re  Car- 
son et  al.  2  B.  R.  107.) 

The  bankrupt  must  answer  questims  in  relation  to  his  wife's  property 
when  it  is  shown  that  he  may  possibly  have  an  interest  in  it.  {In  re  Craig,  4 
B.  R.  quarto,  50;  in  re  Clark,  West  ei  al  4  B.  R.  237.) 

The  bankrupt  can  not  be  examine<i  as  to  property  acquired  or  business 
done  after  the  date  of  the  filing  of  the  petition  In  bankruptcy,  unless  it  can 
be  shown  that  the  same  has  some  connection  with  his  property  or  business 
before  that  time.  {In  re  Rosenfield,  Jr.,  1  B.  R"  319;  s.  c.  1  L.T.  B.  81;  in 
re  Patterson,  1  B.  R.  125;  s.  c.  1  Ben.  508;  in  re  Levy  etcd.  1  B.  R.  136;  s.  c. 
3  Ben.  496.) 

Interrogatories  in  regard  to  money  in  the  possession  of  the  bankrupt  soon 
after  the  commencement  of  proceedings  in  bankruptcy,  are  relevant  and 
must  be  answered.  The  assignee  is  entitled  to  any  facts  directly  or  circum- 
stantially tending  to  show  that  the  bankrupt,  before  filing  his  petition  in 
bankruptcy,  was  in  possession  of  money  which  he  had  concealed,  but  which 
should  have  gone  to  the  assignee.  The  point  of  inquiry  in  such  cases  is, 
when  did  the  bankrupt  acquire  it,  and  how  ?  The  assignee  will  have  to  show 
that  it  was  acquired  before  bankruptcy,  and  he  may  ali^o  show  that,  though 
acquired  after,  still  it  is  the  proceeds  of  property  or  effects  belonging  to  the 
nssignee.     (In  re  McBrien,  3  B.  R.  345;  s.  c.  3  Ben.  481.) 

The  bankrupt  may  be  examined  in  regard  to  matters  which  transpired  be- 
fore the  creation  of  the  debt  of  the  creditor.  (In  re  D.  Craig,  3  B.  R.  100; 
8.  c.  3  Ben.  353.) 

Evidence  can  not  be  introduced  to  prove  that  the  debt  of  a  creditor  was 
contracted  by  fraud.  The  questi(m  of  fraud  in  the  creation  of  a  debt  can  not 
be  litigated  in  the  proceedings  in  bankruptcy.  (In  re  J.  S.  Wright,  2  B.  R. 
142;  s.  c.  36  How.  Pr.  167;  s.  c.  2  Ben.  609;  in  re  Tallman,  1  B.  R.  462:  s. 
c.  2  Ben.  348;  contra^  in  re  Koch,  1  B.  R.  549.) 

The  conduct  of  the  bankrupt,  in  withdrawing  from  the  office  of  the  regis- 
ter before  the  completion  of  his  examination,  is  a  contempt  of  court.  (In  re 
Vogel,  5  B.  R.  393.) 

The  examination  of  the  bankrupt  is  not  competent  evidence  against  him 
in  a  criminal  action.  Evidence  given  or  statements  made  by  a  party,  under 
compulsion  or  order  of  court,  tending  to  criminate  himself,  can  not  be  put  in 
evidence  in  a  criminal  proceeding  against  him.  (CT.  JS,  v.  Prescotty  2  Dillon, 
405;  in  re  Brooks,  5  Pac.  L.  R.  191.) 

The  State  courts  have  no  jurisdiction  to  punish  a  party  for  the  crime  of 
peijury  committed  in  the  course  of  an  examination  before  a  register.  (State 
V.  Pike,  15  N.  H.  83.) 

An  examination  of  a  bankrupt  by  a  creditor  does  not  bar  an  action  by  the 
assignee  against  the  vendee  of  the  bankrupt  to  recover  property  fraudulently 
conveyed  by  the  bankrupt  to  such  vendee.     {Bradley  v.  Hunter^  60  Ala.  205.) 
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Sec.  6086  a  (22  June,  1874,  §  8).— That  in  all  causes  and  trial* 
arising  or  ordered  under  this  act,  the  alleged  bankrupt,  and  any 
party  thereto,  shall  be  a  competent  witness. 

This  section  only  applies  to  civil  causes.  The  bankrupt  ie  not  a  compe- 
tent Tvitnegs  in  a  criminal  proceeding  against  him.  {U.  3.  v,  BUick,  12  B.  R. 
840;  8.  c.  10  Pac.  L.  R.  41.) 

Sec.  5087. — The  court  raay,  in  like  manner,  require  the 
attendance  of  any  other  person  as  a  witness,  and  if  such  person 
fails  to  attend,  on  being  summoned  thereto,  the  court  may  com- 
pel his  attendance  by  warrant  directed  to  the  marshal,  comlnand- 
ing  him  to  arrest  such  person,  and  bring  him  forthwith  before  the 
court,  or  before  a  register  in  bankruptcy,  for  examination  as  a 
witness. 

It  is  not  necessary  to  give  the  bankrupt  notice  of  the  time  and  the  place 
of  the  examination  of  a  ivitness  summoned  by  the  assignee.  An  examination 
by  an  assignee,  and  an  examination  by  creditors,  are  two  independent  pro- 
ceedings, and  one  may  be  conducted  without  reference  to  the  other.  (In  re 
Levy  et  ah  1  B.  R.  107 ;  s.  c.  1  Ben.  454.) 

A  mere  witness  may  be  examined  before  the  bankrupt  himself,  and  there 
need  not  be  any  matter  of  controversy  to  be  settled  by  testimony.  {In  re 
Fredenburg,  1  B.  R.  268;  s.  c.  2  Ben.  138;  in  re  Blake,  2  B.  R.  10.) 

A  receiver  appointed  by  a  State  court  may  be  examined  as  a  witness.  (In 
re  William  W.  Hulst,  7  Ben.  40.) 

An  assignee  may  be  subpoenaed  and  required  to  testify  in  the  same  man- 
lier as  any  other  witness,  and  the  register  has  authority  to  make  the  requisite 
order.    (In  re  Elmer  C.  Smith,  14  B.  R.  432.) 

An  assignee  is  not  subject  as  of  course  to  an  examination  by  any  creditor 
whenever  the  latter  may  desire  it,  but  will  be  protected  against  unnecessary 
annoyance  by  refusing  an  application  for  his  examination  unless  upon  some 
issue  regularly  referred  to  the  register.     (In  re  Elmer  G.  Smith,  14  B.  R.482.) 

One  creditor  has  no  right  to  interpose  objections  to  the  course  of  the  ex- 
amination of  a  witness  by  another  creditor.  The  only  person  who  properly 
has  an  opposing  interest  in  such  an  examination  is  the  bankrupt  himself,  and 
to  him  is  preserved  and  allowed  the  right  of  cross-examination.  (In  re  Stoy- 
vesant  Bank,  7  B.  R.  445 ;  s.  c.  6  Ben.  33.) 

A  party  whose  transactions  with  the  bankrupt  are  being  investigated  can 
not  appear  by  counsel  at  the  examination  of  a  witness.  (In  re  Comstock  & 
Co.  13  B.  R.  193;  s.  c.  8  C.  L.  N.  82.) 

'  A  witness  is  bound  to  attend  before  the  register,  although  the  summons  i* 
served  on  him  out  of  the  district,  if  he  does  not  live  more  than  one  hundred 
miles  from  the  place  where  he  is  required  to  attend.  (In  re  Wm.  S.  Wood- 
ward, 12  B.  R  297;  s.  c.  7  C.  L.  N.  87.) 

The  witness  may  be  examined,  even  though  he  is  a  party  to  proceedings 
instituted  by  the  assignee  to  recover  property  alleged  to  belong  to  the  bank- 
rupt's estate.     (In  re  Feinberg  et  al.  2  B.  R.  475 ;  s.  c.  8  Ben.  162.) 

A  witness  must  answer  questions  put  to  him  so  far  as  they  relate  to  any 
matter  of  examination  specified  in  this  section.  (In  re  Belden  &  Hooker,  4 
B.  R.  194  ;  in  re  Stuyvesant  Bank,  7  B.  R.  445;  s.  c.  6  Ben.  33.) 
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A  witness  must  state  where  he  got  the  money  with  which  he  parchased 
certain  claims  against  the  bankrupt's  estate.  {In  re  Lathrop,  Cady  &  Burtis, 
4  B.  R.  quarto,  89.) 

The  right  to  refuse  to  answer  a  question  on  the  ground  of  privilege  does 
not  warrant  a  refusal  to  be  sworn  as  a  witness.  The  privilege  can  not  be  in- 
terposed until  a  question  is  asked  which  invades  the  privilege.  {In  re  Wood- 
ward et  al,  3  B.  R  710.) 

An  attorney  who  took  charge  of  an  auction  sale  for  the  bankrupt  must 
testify  in  regard  to  the  amount  and  disposition  of  the  proceeds.  It  is  a  mis- 
take to  suppose  that  an  attorney  is  privileged  from  answering  as  to  eyerything 
ivhich  comes  to  his  knowledge  while  he  is  acting  as  attorney.  The  privilege 
only  extends  to  information  derived  from  his  clients  as  such.  Questions  in 
regard  to  the  amount  and  disposition  of  the  proceeds  of  a  sale  only  c^U  upon 
him  to  state  his  own  proceedings  in  the  disposition  of  the  stock  of  goods, 
and  the  amount  he  received  therefor.  It  is  solely  his  own  acts  which  he  ia 
required  to  disclose,  and  not  any  thing  whatever  which  his  clients  ever  com- 
municated to  him.  These  acts  were  not  professional,  and  did  not  appertain 
to  the  duty  of  an  attorney,  but  were  such  as  any  agent  could  have  done,  being 
the  ordinary  proceedings  of  an  agent  in  selling  the  property  of  his  principal, 
and  paying  over  tlie  proceeds  which  were  the  subject  of  investigation  and 
inquiry.     {In  re  O'Donohue,  3  B.  R.  245.) 

An  attorney  who  has  received  a  convey  an  ce  of  land  from  a  bankrupt,  and 
has  shortly  afterward  conveyed  the  property  to  the  wife  of  the  bankrupt, 
must  answer  questions  touching  such  conveyances.  In  such  a  case  the  rights 
and  privileges  of  the  attorney,  and  his  duty  'to  his  client,  are  entirely  separate 
and  distinct  from  his  rights  and  duties  as  purchaser  and  vendor,  the  transac- 
tion in  relation  to  the  real  estate  not  being  a  part  and  parcel  of,  or  in  and 
about,  any  lawsuit  in  which  he  was  counsel  for  either  the  bankrupt  or  his- 
wife.  {In  re  Belis  tt  al.  3  B.  R.  199 ;  s.  c.  38  How.  Pr.  79 ;  s.  c.  3  Ben.  886 ;  s. 
c.  1  L.  T.  B.  178.) 

An  attorney  for  the  bankrupt  may  be  required  to  state  whether,  at  a  cer- 
tain date,  he  received  any  checks  drawn  to  the  order  of  the  bankrupt  by  a 
certain  person,  and  what  disposition  was  made  of  any  such  checks  so  received. 
{In  re  Aspinwall,  10  B.  R.  448 ;  s.  c.  7  Ben.  433.) 

An  attorney  for  the  bankrupt  may  be  required  to  state  whether  he  drew 
or  directed  the  drawing  of  a  certain  deed  from  the  bankrupt.  {In  re  Aspin- 
wall,  10  B.  R.  448;  s.  c.  7  Ben.  438.) 

An  attorney  of  the  bankrupt  may  be  required  to  state  what  effairs  of  the 
bankrupt  were  the  subject  of  a  conversation  between  him  and  other  persons 
than  the  bankrupt,  although  he  can  not  be  compelled  to  disclose  information 
about  such  atfairs  imparted  to  him  by  the  bankrupt  or  received  from  persons 
to  whom  he  was  referred  by  the  bankrupt  for  the  purpose  of  obtaining  such 
information  as  counsel  for  the  bankrupt.  {In  re  Aspinwall,  10  B.  R.  448;  s. 
c.  7  Ben.  433.) 

A  witness  must  answer  all  proper  questions  on  matters  relating  to  his  trade 
and  dealings  with  the  bankrupt  prior  to  the  commencement  of  pioceedings  in 
bankruptcy ;  and  if,  to  answer  properly,  fully,  and  truthfully  any  such  ques- 
tion, it  is  necessary  that  lie  shall  produce  a  copy  of  any  transaction  of  his 
with  the  bankrupt,  as  contained  in  any  book  of  the  witnes.s,  such  copy  must 
be  produced.     {In  re  Earle,  8  B.  R.  564.) 

It  is  no  sufficient  reason  for  a  refusal  to  state  the  consideration  paid  by 
the  witness  for  certain  claims  assigned  to  him,  that  the  consideration  did  not 
come  from  the  bankrupt  or  his  estate,  or  that  to  testify  would  reveal  his  own 
private  business,  or  that  an  answer  might  prejudice  him  in  a  suit  then  pend- 
ing.    {In  re  Benjamin  J.  H.  Trask,  7  Ben.  60.) 
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A  witness  can  not  refuse  to  answer  questions  concerning  liig  dealing,  etc., 
with  the  bankrupt,  on  the  ground  that  hi»  answer  may  furnish  evidence 
against  him  in  a  civil  case  brought,  or  to  be  brought,  on  behalf  of  the  as- 
signee. The  main,  if  not  the  only,  purpose  of  the  statute  authorizing  such 
an  examination,  is  to  enable  the  assignee  to  obtain  evidence  for  civil  suits, 
or  to  ascertain  that  there  is  no  such  evidence.  {In  re  Fay  et  al.  3  B.  R  660; 
in  re  Dan  forth,  1  Penn.  L.  J.  148.) 

The  assignee  can  compel  the  examination  of  a  preferred  creditor,  and  ol>- 
tain  a  full  disclosure.     {Garrison  v.  Markley^  7  B.  R.  246.) 

The  president  of  a  corporation  may  be  compelled  to  state  what  was  the 
-consideration  of  a  judgment  obtained  by  the  corporation  against  the  bank- 
rupt, although  the  purpose  is  to  impeach  it  as  iraudulent.  {In  re  Pioneer 
Paper  Co.  7  B.  R.  260.) 

A  witness  on  cross-examination  is  not  bound  to  answer  a  question  not  re- 
lating to  any  matter  of  fact  in  issue,  nor  to  any  matter  contained  in  his  diref  t 
testimony,  when  an  answer  thereto  would  tend  to  degrade  him.  {In  re  H. 
Lewis,  8  B.  R.  621 ;  s.  c.  4  Ben.  67.) 

A  mere  witness  can  not  have  the  assistance  of  counsel.  {In  re  Freden- 
burg,  2  B  R.  268 ;  s.  c.  2  Ben.  133 ;  in  re  Feinberg  et  al.  2  B.  R.  475 ;  a  c  3 
Ben.  162 ;  in  re  Stuyvesant  Bank,  7  B.  R.  445 ;  s.  c.  6  Ben.  33 ;  in  re  Comstock 
A  Co.  13  B.  R.  193;  s.  c.  8  C.  L.  N.  82.) 

The  fees  to  which  witnesses  are  entitled  are  5  cents  a  mile  for  coming  and 
returning,  and  $1  50  for  each  day's  attendance.  The  **  traveling  expense^" 
mentioned  in  Rule  XXIX,  mean  no  more  than  the  traveling  fees  allowed  by 
section  848.     {In  re  Griffen,  1  B.  R.  371 ;  8.  c.  2  Ben.  209.) 

The  time  for  examining  witnesses  is  not  terminated  by  the  application 
for  a  discharge.  Tlie  time  for  filing  specifications  against  a  discharge  may 
be  kept  open  by  adjournment  until  a  reasonable  opportunity  is  afforded  for 
the  examination  of  witnesses.  {In  re  Seckendorf,  1  B.  R.  620 ;  s.  c.  2  Ben. 
462;  in  re  Mawson,  1  B.  R.  271.) 

The  answers  of  a  witness  made  by  him  in  an  examination  under  oath  be- 
fore a  r»'gister  in  bankruptcy  are  admissible  to  contradict  him.  They  fall 
within  the  rule  which  allows  a  witness  to  be  impeached  by  proof  that  he  hw 
made  conflicting  statements  at  other  times.  The  fact  that  the  examination 
was  not  completed,  and  the  answers  not  signed,  affects  the  weight  of  the  tes- 
timony, but  does  not  render  it  incompetent.  The  answers  which  are  reduced 
to  writing  by  his  agent  at  his  dictation  are  admissible  as  his  statemeots. 
(Knowlton  v.  Mosdy^  105  Mass.  136.) 

Sec.  5088. — For  good  cause  shown,  the  wife  of  any  bankrupt 
may  be  required  to  attend  before  the  court  to  the  end  that  she 
may  be  examined  as  a  witness;  and  if  slie  does  not  attend  at  the 
time  and  place  specified  in  the  order,  the  bankrupt  shall  not  be 
entitled  to  a  discharge  unless  he  proves  to  the  satisfaction  of  the 
court  that  he  was  unable  to  procure  her  attendance. 

The  examination  of  the  wife  of  the  bankrupt  ie  not  a  matter  of  rigbt, 
And  where  an  application  for  such  an  examination  is  made  merely  for  delay, 
it  may  be  refused.     {In  re  Selig,  1  B.  R.  186.) 

An  examination  of  the  bankrupt's  wife  will  only  be  ordered  when  « 
prima  fade  case  is  made  out  by  athdavit ;  and  such  a  case  is  not  made  out 
by  showing  that  the  bankrupt  has  committed  frauds  of  which  the  wife  is 
l>robably  cognizant.    It  is  not  the  intention  of  the  statute  to  destroy  the 
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usual  and  proper  confideDCe  between  husband  and  wife  any  more  than  be- 
tween attorney  and  clients.  The  cases  in  which  the  wife  may  be  examined 
are,  where  she  is,  on  reasonable  grounds,  suspected  of  having,  or  of  having 
had,  property  in  her  possession  which  should  have  been  surrendered  to  the 
assignee,  or  to  have  participated  actively  in  other  frauds  upon  the  8t:itute. 
In  that  case,  conversations  may  be  of  the  res  geatcB^  and  may  be  inquired  into. 
She  is  a  party  to  a  fraud,  and  may  be  fully  examined  concerning  it.  When 
she  professes  to  be  a  creditor  of  her  husband's  estate,  and  offers  her  debt  for 
proof,  she  can  be  fully  examined  in  regard  to  it,  like  any  other  pers<m  under 
similar  circumstances.     {In  re  Gilbert,  3  B.  R.  153 ;  s.  c.  Lowell,  840.) 

The  wife  of  the  bankrupt  is  entitled  to  witness  fees  for  attendance  and 
travel,  the  same  as  anv  other  witness.  {In  re  Griffen,  1  B.  R.  371 ;  s.  c.  3 
Ben,  209.) 

The  wife  of  the  bankrupt  is  not  bound  to  appear  unless  the  fees  are  paid 
or  tendered  to  her  at  the  time  of  the  service  of  the  summon;*.  {In  re  Van 
Tuyl,  2  B.  R.  70.) 

The  order  for  the  bankrupt's  wife  to  appear  for  examination  may,  in  cer- 
tain cases,  be  served  on  the  bankrupt  himself,  and  when  she  fails  to  attend, 
the  bankrupt  is  not  entitled  to  a  discharge,  unless  he  can  prove  that  he  was 
unable  to  procure  her  attendance.  {In  re  Van  Tuyl,  2  B.  R.  579 ;  s.  c.  3  Ben. 
237.) 

The  wife  of  the  bankrupt  must  attend  and  submit  to  an  examination,  the 
same  as  any  other  witness.  If  she  does  not  attend  on  being  summoned,  her 
attendance  may  be  compelled  by  a  warrant  to  the  marshal,  under  which  she 
may  be  brought  before  the  register  and  detained  until  her  examination  is 
concluded.  If,  when  she  comes,  or  is  brought  before  the  register,  she  refuses 
to  answer,  she  may  be  punished  for  contempt.  {Tn  re  Wooltord,  3  B.  R.  444; 
fi.  c.  4  Ben.  9.) 

When  the  reasons  assigned  for  the  non-attendance  of  the  bankrupt's  wife 
relate  to  the  legal  right  of  the  court,  under  the  circumstance  of  the  case,  to 
compel  her  to  attend,  the  proper  proceeding  to  enforce  attendance  is  to  pass 
an  order  to  show  cause  why  a  warrant  should  not  issue.  {In  re  Belis  et  al.  8 
B.  R.  270 ;  s.  c.  38  How.  Pr.  88.) 

The  bankrupt's  wife  is  not  entitled  to  the  aid  of  counsel  on  her  examina- 
tion.    {In  re  J.  A.  Schonberg,  7  Ben.  211.) 

The  counsel  for  the  bankrupt  is  not  entitled  to  advise  the  wife  of  the 
1>ankrupt  while  on  examination.     {In  re  J.  A.  Schonberg,  7  Ben.  211.) 

When  a  bankrupt's  wife  alleges  the  advice  of  counsel  as  her  only  reason 
for  refusing  to  produce  a  letter,  she  should  produce  it  if  it  pertains  to  a 
transaction  between  her  and  the  bankrupt.  {In  re  J.  A.  Schonberg,  7  Ben. 
211.) 

If  the  bankrupt  contracted  for  a  house,  but  took  the  title  in  his  wife's 
name,  she  may  be  examined  fully  concerning  all  the  facts  and  circumstances 
of  the  transaction,  and  concerning  the  money  used  to  pay  for  the  house.  {In 
re  J.  A.  Schonberg,  7  Ben.  211.) 

The  bankrupt's  wife  must  answer  questions  in  regard  to  her  property 
when  it  is  shown  that  her  husband  may  possibly  have  an  interest  in  it.  {In 
re  Craig,  4  B.  R.  quarto,  50,  52.) 

Sec.  5089. — If  the  bankrupt  is  imprisoned,  absent,  or  disabled 
from  attendance,  the  court  may  order  liim  to  be  produced  by  the 
jailer,  or  any  officer  in  whose  custody  he  may  be,  or  may  direct 
the  examination  to  be  had,  taken,  and  certified  at  such  time  and 
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place  and  in  such  manner  as  the  court  may  deem  proper,  and 
with  like  effect  as  if  such  examination  had  been  had  in  court. 

Sec.  5090. — If  the  debtor  dies  after  the  issuing  of  the  warrant, 
the  proceedings  may  be  continued  and  concluded  in  like  manner 
as  if  he  had  lived. 

The  word  "proceedings'*  does  not  include  a  discbarge,  unless  there  i§  a 
compliance  with  the  requirements  of  section  5118,  in  regard  to  the  applica- 
tion for  the  discharge  and  the  oath.  No  discharge  can  be  grranted  where 
the  debtor  dies  before  these  requirements  are  complied  with.  This  clause 
must  be  taken  as  applying  to  such  proceeding  as  may  be  taken  by  the  as- 
signee or  other  parties  in  settling  the  estate.  {In  re  OTarrell  et  al,  2  B.  R. 
484 ;  s.  c.  8  Ben.  191 ;  s.  c.  1  L.  T.  B.  159 ;  in  re  Quinike,  4  B.  R.  92  ;  «.  c.  3 
Biss.  854.) 

The  decease  of  one  partner  prior  to  any  adjudication  upon  the  question 
in  bankruptcy  under  an  involuntary  petition,  is  not  a  legal  cause  for  a  dis- 
missal of  the  petition  as  against  the  suryiving  partners.  {Hunt  y.  Podkt,  5 
B.  R.  161.) 

If  the  debtor  in  a  case  of  involuntary  bankruptcy  dies  after  the  issuing  of 
the  order  to  show  cause,  and  before  trial,  the  proceedings  abate.  Proceed- 
ings in  involuntary  bankruptcy  are  analogous  to  actions  at  law  for  torts, 
which  abate  on  the  death  of  the  party.  {In  re  John  V.  McDonald,  8  B.  R. 
237;  s.  c.  80  Leg.  Int.  883;  s.  c.  20  Pitts.  L.  J.  185;  s.  c.  5  C.  L.  N.  504;  s.  c. 
6  Pac.  L.  R.  94.) 

Proceedings  in  involuntary  bankruptcy  do  not  abate  by  the  death  of  the 
bankrupt  after  the  entry  of  the  order  of  adjudication,  but  before  the  actual 
issuing  of  the  warrant.  The  warrant  is  required  to  be  issued  forthwith.  It 
is,  in  judgment  of  law,  issued  simultaneously  with  the  entry  of  the  order  of 
adjudication.  Whenever  it  is  actually  issued,  it  relates  back,  for  the  purposes 
of  this  section,  to  the  entry  of  the  order  of  adjudication.  This  section  con- 
templates the  issuing  of  the  warrant  in  a  yoluntary  case  simultaneously  with 
the  entry  of  an  order  of  adjudication,  and  the  same  intent  exists  in  regard  to 
an  involuntary  case.     {In  re  E.  C.  Litchfield,  9  B.  R.  506;  s.  c.  7  Ben.  259.) 

There  is  no  party  to  a  creditor's  petition,  except  the  petitioning  creditor 
and  the  bankrupt.  A  person  who  does  not  claim  any  riglit  or  interest  m  the 
property  of  the  debtor,  or  seek  to  assert  any  claim  to  any  specific  property  in 
the  hands  of  the  assignee,  can  not,  merely  because  an  injunction  has  been 
issued  against  him,  move  to  vacate  the  adjudication  on  the  ground  of  the 
death  of  the  debtor  prior  to  the  adjudication.  {Karr  v.  Whit<tJcer^  5  B.  R. 
123.) 

Sec.  5091. — All  creditors  whoso  debts  are  duly  proved  and 
allowed  sliall  be  entitled  to  share  in  the  bankrupt's  property  and 
estate,  pro  rata^  without  any  priority  or  preference  whatever,  ex- 
cept as  allowed  by  section  lifty-one  hundred  and  one.  No  debt 
proved  by  any  person  liable,  as  bail,  surety,  guarantor,  or  other- 
wise, for  the  bankrupt,  shall  be  paid  to  the  person  so  proving  the 
same  until  satisfactory  evidence  shall  be  produced  of  the  payment 
of  such  debt  by  such  person  so  liable,  and  the  share  to  which 
such  debt  would  be  entitled  may  be  paid  into  court,  or  otherwise 
held  for  the  benefit  of  the  party  entitled  thereto,  as  the  court  may 
direct. 
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This  section  simply  provides  that  when  the  creditors  who  are  entitled  to 
share  m  the  distribution  are  determined  they  shall  take  pro  rata,  {In  re 
Byrne,  1  B.  R.  464;  s.  c.  7  A.  L.  Reg.  499.) 

The  State  laws  in  relation  to  the  distribution  of  the  estates  of  decedents 
do  not  govern  in  the  distribution  of  the  estate  of  a  bankrupt.  The  bank- 
rupt's assets  must  be  divided  in  accordance  with  the  provisions  of  the  bank- 
rupt act.     (/n  re  Erwin  et  al,  3  B.  R.  580.) 

The  claim  of  a  trustee  of  a  bankrupt  corporation  who  has  rendered  him- 
self individually  liable  to  the  creditors,  can  not  be  postponed  until  the  other 
creditors  are  paid  in  full.  {Bristol  v.  Sanford,  13  B.  R.  78;  s.  o.  12  Blatch. 
341.) 

Sec.  5092. — At  the  expiration  of  three  months  from  the  date 
of  the  adjudication  of  bankruptcy  in  any  case,  or  as  mucli  earlier 
as  the  court  may  direct,  the  court,  upon  request  of  the  assignee, 
shall  call  a  general  meeting  of  the  creditors,  of  which  due  notice 
shall  be  given,  and  the  assignee  shall  then  report,  and  exhibit  to 
the  court  and  to  the  creditors  just  and  true  accounts  of  all  his 
receipts  and  payments,  verified  by  his  oath,  and  he  shall  also  pro- 
duce and  file  vouchers  for  all  payments  tor  which  vouchers  are 
required  by  any  rul.e  of  the  court ;  he  shall  also  submit  the  sched- 
ule of  the  bankrupt's  creditors  and  property  as  amended,  duly 
verified  by  the  bankrupt,  and  a  statement  of  the  whole  estate  of 
the  bankrupt  as  then  ascertained,  of  the  property  recovered  and 
of  the  property  outstanding,  specifying  the  cause  of  its  being  out- 
standing, and  showing  what  debts  or  claims  are  yet  undetermined, 
and  what  sum  remain?  in  his  hands.  The  majority  in  value  of 
the  creditors  present  shall  determine  whether  any  and  what 
part  of  the  net  proceeds  of  the  estate,  after  deducting  and  retain- 
ing a  sum  sufficient  to  provide  for  all  undetermined  claims  which, 
by  reason  of  the  distant  residence  of  the  creditor,  or  for  other 
sufficient  reason,  have  not  been  proved,  and  for  other  expenses 
and  contingencies,  shall  be  divided  among  the  creditors;  but  un- 
less at  least  one-half  in  value  of  the  creditors  attend  the  meeting, 
either  in  person  or  by  attorney,  it  shall  be  the  duty  of  tlie  assignee 
so  to  determine. 

It  is  not  essential  that  the  second  and  third  meetings  should  be  held  at 
any  particular  time,  but  only  that  they  should  be  held  at  the  expiration  of 
certain  months,  &c, ;  and  unless  this  means  on  the  very  day  that  the  month 
runs  out,  there  is  no  day  on  which  it  can  be  said  that  it  is  too  late  to  hold 
these,  meetings,  unless,  possibly,  it  may  be  said  that  the  second  meeting 
should  be  called  before  the  end  of  six  months.  (In  re  Littlefield,  8  B.  R.  67 ; 
8.  c.  Lowell,  331 ;  s.  c.  1  L.  T.  B.  164.) 

No  second  meeting  of  creditors  under  section  5092,  and  no  third  or  other 
meeting  under  section  6093,  ought  to  be  called  unless  the  assignee  has  in  his 
hands  some  money  out  of  which  a  dividend  can  be  made.  {In  re  Son,  1  B.  R. 
310 ;  s.  c.  2  Ben.  153;  in  re  Dean,  1  B.  R.  249;  s.  c.  1  L.  T.  B.  9.) 

But  they  can  not  be  dispensed  with  except  by  an  order  of  court  predicated 
upon  a  report  of  the  assignee  showing  that  there  are  no  assets.  {In  re  A. 
Alexander,  8  B.  R.  quarto,  20.) 
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Where  the  assignee,  at  the  expiration  of  three  months  from  the  date  of  the 
adjudication  of  bankruptcy  requests  the  court  so  to  do,  a  second  general  meet- 
ing of  the  creditors  must  be  eaiied.     {In  re  Louis  H.  Rosey,  6  Ben.  137.) 

When  the  register  states  at  the  meeting  that  the  accounts  of  the  assi^ee 
will  be  filed,  and  that  they  can  be  examined  thereafter  bj  any  of  the  creditors 
who  desire  to  examine  the  same,  and  that  they  will  not  be  audited  or  passed 
until  the  final  meeting  of  creditors,  and  thereupon  makes  an  entry  U)  that 
efiect  without  objection  from  any  one,  an  order  allowing  the  credits  claimed 
by  the  assignee  may  be  postponed  to  the  final  meeting  of  creditors,  (/a  re 
Clark  &  Binninger,  6  B.  R.  204 ;  in  re  Abraham  B.  Clark,  9  B.  R.  67.) 

The  register  has  the  power,  and  it  is  his  duty,  to  audit  and  pass  any  ac- 
counts reported  and  exhibited  at  the  second  meeting.  Creditors  must  be 
prepared  to  object,  if  they  desire,  to  such  accounts  as  the  assignee  shall  re- 
port and  exhibit.  In  order  to  arrive  at  the  net  sum  to  be  divided,  the  out- 
standing claims  not  disputed  or  objected  to,  must  be  ascertained,  and  their 
amount  deducted.  If  they  are  not  disputed,  it  is  the  duty  of  the  register  to 
direct  their  payment  as  part  of  the  business  of  auditing  aijd  passing  the  ac- 
counts, even  though  they  have  not  been  actually  paid  by  the  assignee.  They 
may  properly  come  under  the  head  of  ^^  other  expenses,"  the  amount  of  which 
is  to  be  retained  by  the  assignee,  such  reteniion  being  specifically  authorized 
by  the  meeting  and  the  register,  to  meet  the  specific  items  as  expenses,  iln 
re  Clark  &  Binninger,  6  B.  H.  197;  s.  o.  5  Ben.  3B9.) 

If  the  assignee  employs  an  attorney  who  renders  legal  services  for  him, 
the  bill  of  the  attorney  therefor  should  be  presented  by  the  assignee  as  part 
of  his  accounts,  at  the  meeting  of  creditors  where  the  assignee's  accounts  are 
required  to  be  presented.  The  intention  is  that  the  disbursements  of  the 
assignee  in  administering  the  estate,  whether  only  incurred  and  not  yet  paid, 
or  whether  incurred  and  paid,  shall  be  submitted  to  the  creditors  at  a  gen- 
eral meeting,  and  be  audited  by  the  register  as  a  part  of  the  business  of  audit- 
ing the  accounts  of  the  assignee.  {In  re  Hubbell  &  Chapel,  9  B.  R.  523;  s.  c. 
19  L  R.  R.  160.) 

Under  special  circumstances  the  court  may  properly,  on  due  notice  to  all 
creditors  who  have  proved  their  debts,  institute  an  inquiry  into  the  services 
rendered  to  an  assignee  by  an  attorney,  with  a  view  to  payment  of  them  prior 
to  the  holding  of  any  second  general  meeting  of  creditors,  but  the  practice  is 
one  not  to  be  encouraged.  {In  re  Hubbell  &  Chappel,  9  B.  R.  52^  \  s.  c.  19 
L  R  R.  150.) 

At  the  second  meeting  the  creditors  may  dispose  of  the  funds  to  those 
who  have  proved  their  claims,  without  leaving  in  the  hands  of  the  asi<igi)ee  a 
sum  sufiSicient  to  pay  a  similar  percentage  upon  the  claims  set  forth  in  the 
schedules,  but  which  have  not  been  proved.  The  whole  fund  in  the  hands  of 
the  assignee,  less  such  sum  as  may  be  retained  for  expenses  and  contingencies, 
should  be  distributed,  unless  good  cause  to  the  contrary  is  shown.  {Iiit6 
William  Mills,  11  B.  R.  117;  s.  c.  7  Ben.  45C.) 

It  is  the  duty  of  the  register  to  deduct  and  retain  in  the  hands  of  the 
assignee  a  sum  sufficient  to  provide  for  undetennined  claims  when  in  con- 
troversy, and  for  un proven  claims  when  it  shall  be  made  to  appear  probuble 
that,  by  reason  of  the  distance  or  for  any  other  good  cause  they  have  not  been 
proved,  for  it  is  the  duty  of  the  court  and  not  of  the  creditors  to  guard  the 
rights  of  the  absent.     {In  re  William  Mills,  1 1  3.  R.  117 ;  s.  c.  7  Ben.  452.) 

When  a  receiver  has  been  appointed  in  a  suit  pending  between  the  as- 
signee and  trustees  claiming  under  a  deed  of  trust  for  the  benefit  of  creditoi^* 
the  divi<iend  ought  to  be  made  directly  to  such  creditors  by  the  special  re- 
ceiver as  part  of  the  proceedings  in  such  suit,  and  not  by  the  assignee  in 
bankruptcy  as  part  of  the  proceedings  in  bankruptcy  after  a  transfer  to  him 
by  the  special  receiver  of'  the  proper  sum  to  be  divided.     There  must  be  a 
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reference  to  a  master  to  ascertain  and  report  the  proper  sam  to  be  divided, 
and  to  prepare  a  schedule  of  the  distributees,  and  of  the  amounts  of  their 
debts  which  ought  to  share  in  the  dividend,  and  of  the  rate  of  dividend,  and 
of  the  amount  to  be  paid  to  each  creditor.  The  rate  of  dividend  should  not 
exceed  the  rate  that  would  be  allowed  in  case  all  the  creditors  named  in  the 
schedule  annexed  to  the  deed  of  trust  had  proved  their  debts  in  bankruptcy, 
in  addition  to  such  debts  proved  in  bankruptcy  as  do  not  appear  in  such 
schedule.     {Sedgwick  v.  Plciee  et  al.  8  B.  R.  302.) 

Sec.  5093. — Like  proceedings  shall  be  liad  at  the  expiration 
of  the  next  three  months,  or  earlier,  if  practicnble,  and  a  third 
meeting  of  ereditore  shall  then  be  called  by  the  court,  and  a  final 
dividend  then  declared,  unless  any  suit  at  law  or  in  equity  is 
pending,  or  unless  some  other  estate  or  effects  of  the  debtor  after- 
ward come  to  the  hands  of  the  assignee,  in  which  case  the  assignee 
shall,  as  soon  as  may  be,  convert  such  estate  or  effects  into  money, 
and  within  two  months  after  the  same  shall  be  so  converted,  they 
shall  be  divided  in  manner  aforesaid.  Further  dividends  shall  be 
made  in  like  manner  as  often  as  occasion  requires;  and  alter  the 
third  meeting  of  creditors  no  further  meeting  shall  be  called,, 
unless  ordered  by  the  court. 

The  court  of  bankruptcy,  for  all  purposes  of  the  auditing,  settlement,  and 
adjustment  of  the  assignee's  account,  and  of  distributton,  is  held  provision- 
ally by  the  register,  whose  acts  are,  of  course,  subject  to  exception.  Full 
opportunity  for  exception  at  the  public  meeting,  or  at  an  adjourned  meeting,, 
should  be  afforded  to  all  parties  interested.  The  assignee  should  see  that 
proper  special  notice  be  given  to  creditors  who  have,  and  to  those  who  have 
not,  proved  their  debts;  and  the  register  should  see  that  this  moral  and  legal 
duty  of  the  assignee  has  not  been  neglected.  A  banki*upt  who  allows  omis- 
sions to  occur  in  these  respects  may.  through  neglect  of  his  duty  to  creditors, 
lose  the  right  to  a  discharge.  After  all  due  precautions  have  been  thu» 
adopted,  exceptions  must  be  taken  before  the  register,  and  certified  by  him 
to  the  court  with  his  report.  Exceptions,  unless  upon  special  cause  shown, 
are  not  afterward  received  by  the  court.  If  no  exception  is  certified,  the 
acts  of  the  register  are,  in  themselves,  acts  of  the  court  without  any  formal 
judgment  of  confirmation.  In  all  cases,  the  register  should  so  report  as  t<y 
show  particularly  how  notices  and  opportunity  for  exception  have  been 
given.     {In  re  Bushey,  3  B.  R.  685.) 

Rule  V  makes  it  the  duty  of  the  register  to  '*take  proceedings  for  the 
declaration  and  payment  of  dividends. '^  When  the  assignee  makes  an  ap- 
plication for  a  third  meeting,  the  register  has  the  power  to  make  an  order 
requiring  the  assignee  to  furnish  information  in  regard  to  the  funds  for  dis- 
tribution. It  is  the  duty  of  the  register  to  ascertain  for  what  purpose  the 
meeting  is  to  be  called,  and  whether  there  are  any  funds  for  distribution. 
Without  such  information  the  register  can  not  be  called  upon  to  exercise 
the  discretion  devolved  upon  him  by  the  act  upon  such  an  application.  When 
creditors  make  a  request  lor  a  meeting,  it  is  the  practice  to  order  the  assignee 
to  file  an  account,  or  otherwise  inform  the  register  in  regard  to  the  funds  in 
his  hands.  When  this  is  ascertained,  the  register  exercises  a  discretion  call- 
ing or  not  calling  a  meeting,  as  the  facts  may  warrant.  {In  re  Binninger,  6 
B.  R.  193.) 

The  court  may  restrain  the  register  and  the  assignee  from  taking  any 
further  steps  toward  making  or  paying  dividends,  with  a  view  to  give  an 
opportunity  to  any  person  interested  to  apply  to  the  court  on  proper  papers 
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and  on  proper  notice,  to  yacate  the  order  of  dividend.     {In  re  N.  Y.  Mail 
Steamship  Co.  8  B.  R.  280.) 

Skc.  5094. — The  assignee  shall  ^ive  such  notice  to  all  known 
creditors,  by  mail  or  othervvise,  of  all  meetings,  after  the  first,  as 
may  be  ordered  by  the  court. 

The  notice  to  be  given  by  mail  is  not  confined  to  creditors  who  hare 
proved  their  debts.    Notice  must  be  sent  by  mail  to  all  known  creditonL 
Creditors  who  have  proved  their  debts  may  not  be  all  the  known  creditors. 
{In  re  William  Mills,  11  B.  R.  117;  s.  c.  7  Ben.  462.) 

If  notice  is  not  sent  to  a  creditor  whose  name  is  on  the  schedule,  the 
meeting  must  be  adjourned  and  a  proper  notice  sent  to  him,  although  he  has 
not  proved  his  debt.     {In  re  William  Mills,  11  R.  R.  117;  s,  c.  7  Ben.  452.) 

Sec.  5095. — Any  creditor  may  act  at  all  meetings  by  his  dalj 
constituted  attorney  the  same  as  though  personally  present. 

In  order  to  vote  for  an  assignee,  the  attorney  must  be  an  attorney  in  fact, 
and  must  be  appointed  by  a  power  of  attorney.  {In  re  Purvis,  1  B.  R  163; 
fl.  c.  1  L-  T.  B.  19.) 

One  mejnber  of  a  firm  may  execute  a  power  of  attorney  authorizing  a  per- 
son to  vote  for  assignee  in  the  name  of  the  firm,  and  bind  all  the  other  mem- 
bers thereby.  It  is  often  inconvenient  to  bring  together  all  the  members  of 
a  firm  to  execute  a  deed  of  this  character.  If  such  was  not  the  law  gre%t  in- 
jury might  result  to  a  firm  in  prosecuting  their  claims  against  a  debtor,  when 
It  is  important  to  proceed  without  delay.  {In  re  Barrett,  2  B.  Bi.  533;  s.  c. 
1  L.  T.  B.  144 ;  8.  0.  1  C.  L.  N.  202.) 

When  an  agent  executes  a  power  of  attorney  in  the  name  of  the  principal 
he  must  produce  legal  evidence  that  he  is  duly  authorized  to  execute  the 
power  of  attorney.  The  certificate  of  the  register  before  whom  the  power  o( 
attorney  was  executed,  as  to  the  identity  of  the  agent,  does  not  supply  the 
place  of  such  proof.     {In  re  Knoepfel,  1  B.  R.  23 ;  s.  c.  1  Ben.  330.) 

A  power  of  attorney,  made  before  the  passage  of  the  bankrupt  act,  may 
authorize  an  agent  to  represent  his  principal  in  proceedings  under  it,  if  its 
teims  are  broad  enough.  A  power  of  attorney  authorizing  an  agent  to  sign 
the  name  of  the  principal  to  any  paper  necessary  for  the  purpose  of  collecting 
or  receiving  any  debt  due  to  the  pnncipal,  authorizes  the  agent  to  execute  a 
power  of  attorney  according  to  Form  No.  14.  {In  re  Knoepfel,  1  B.  R  70; 
fi.  0. 1  Ben.  898.) 

There  is  no  law  which  requires  powers  of  attorney  of  this  sort  to  be  ac- 
knowledged. It  is  true  thit  the  foot  note  to  Form  No.  26  provides  that  they 
may  be  acknowledged,  but  the  supreme  court  would  have  prescribed  some 
rule  upon  the  subject,  if  they  had  intended  to  make  such  action  obligatorr. 
The  forms  are  largely  advisory.  Any  duly  executed  writing  which  expresses 
the  essential  fact  of  the  appointment  of  the  attorney,  and  the  powers  confided 
to  him,  must  be  respected  by  the  judge  or  register.  If  the  supreme  court 
ordered  the  foot  note  to  be  appended  to  Form  No.  20,  it  must  have  been  in 
anticipation  that  some  question  of  acknowledgment  might  arise  under  the 
municipal  law  of  some  particular  State ;  and  it  is.  therefore,  pointed  out  that, 
in  case  of  acknowledgment,  it  may  be  before  certain  officers.  The  foot  note  is 
not  a  rule  that  the  letter  appointing  such  an  attorney  must  be  acknowledged, 
nor  even  that  it  must  be  a  deed.  {In  re  H.  F.  Barnes,  Lowell,  560;  m  ^ 
Powell,  2  B.  R.  45.) 
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The  power  of  attorney  does  not^req»iire  a  stamp.  {In  re  Myrick,  8  B.  R^ 
154 ;  eontray  see  6  I.  R.  R.  68.) 

Where  the  authority  is  joint,  it  must  be  exercised  by  all  to  whom  it  is 
given,  but  forms  Nos.  14  and  26  do  not  confer  a  joint  authority.  {In  re 
Phelps,  Caldwell  &  Co.  1  B.  R.  525 ;  s.  c.  2  L.  T.  B.  25.) 

When  a  letter  of  attorney  addressed  to  a  firm  does  not  authorize  either  of 
the  partners  to  act  separately,  one  partner  can  not  act  alone  and  without  the 
co-operation  of  his  copartner.  {In  re  Frank,  5  B.  R.  194;  s.  c.  6  Ben.  164  ;  a. 
o.  2  L.  T.  B.  188.) 

A  power  of  attorney,  not  containing  a  power  of  substitution,  docs  not  con- 
fer any  authority  upon  any  other  Ihan  the  person  duly  constituted  agent 
thereby  to  act  for  the  creditor,  i>or  can  any  one  else  sign  the  name  of  such 
agent  to  a  paper  on  behalf  of  the  creditor.     {In  re  C.  N.  Palmer,  8  B.  R.  801.) 

Only  the  bankrupt  or  a  creditor  can  appear  by  attorney,  unless  where  a 
witness  is  made  a  party  to  a  new  collateral  proceeding  by  being  cited  to  an- 
swer for  an  alleged  contempt.  {In  re  Fredenburg,  1  B.  R.  268;  s.  c.  2  Ben. 
133;  in  re  FeiBh&rgetal  2  B.  R.  475;  s.  c.  SBen.  162.) 

The  register  can  not,  at  the  instance  of  the  bankrupt,  inquire  into  the  au- 
thority'given  to  an  attorney  at  law  who  has  been  admitted  to  practice  in  the 
circuit  or  district  court.     {In  re  W.  D.  Hill,  1  B.  R.  16;  s.  c.  1  Ben.  321.) 

The  statement  of  an  attorney  in  regard  to  his  authority  must  be  taken  as 
conclusive,  unless  some  proof  to  the  contrary  is  shown.  {Alabama  R,  R,  Co, 
▼.  Jones^  5  B.  R.  97.) 

An  attorney  who  has  appeared  for  a  defendant  can  not  withdraw  his  ap- 
pearance so  as  to  divest  the  court  of  jurisdiction,  without  the  consent  of  the 
court  or  prosecuting  party.  When  an  appearance  is  entered  by  mistake,  if  the 
mistake  is  one  of  law,  the  party  making  it  must  abide  by  ils  consequences.  If 
it  is  one  of  fact,  the  court  must  pass  upon  the  existence  and  pertinence  of  the 
fact,  and  aUow  or  refuse  the  withdrawal  upon  notice  to  the  prosecuting  party. 
{In  re  Ulrich,  3  B.  R.  133;  s.  c.  3  Ben.  355.) 

When  an  attorney  unreasonably  refuses  to  proceed,  the  case  must  proceed 
without  him.  {In  re  Hyman,  2  B.  R.  833;  s.  c.  36  IIow.  Pr.  282;  s.  o.  3  Ben. 
28.) 

Seo.  5096. — Preparatory  to  the  final  dividend,  tlie  assignee 
shall  submit  his  account  to  the  court  and  file  the  same,  and  give 
notice  to  the  creditors  of  such  filing,  and  shall  also  give  notice 
that  he  wUl  ai)ply  for  a  settleuicnt  of  his  account,  and  for  a  dis- 
charge from  all  liability  as  assignee,  at  a  time  to  bo  specified  in 
such  notice,  and  at  such  time  the  court  shall  audit  and  pass  the 
accounts  of  the  assignee,  and  the  assignee  shall,  if  required  by  the 
court,  be  examined  tis  to  the  truth  of  his  account,  and  if  it  is  found 
correct  he  shall  thereby  be  discharged  from  all  liability  as  assignee 
to  any  creditor  of  the  bankrupt.  The  court  shall  thereupon  order 
a  dividend  of  the  estate  and  efiects,  or  of  such  part  thereof  as  it 
sees  fit,  among  such  of  the  creditors  as  have  proved  their  claims, 
in  proportiou  to  the  respective  amount  of  their  debts. 

Where  no  assets  have  come  to  the  hands  of  the  assi^ee,  Form  No.  85  is 
the  account.  Where  assets  have  come  to  the  hands  of  the  assignee,  Forms 
Nos.  37  and  38  constitute  the  account.  {In  re  Bellamy,  1  B.  R.  64 ;  s.  c.  1 
Ben.  890 ;  s.  c.  1  L.  T.  B.  22.) 
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The  return  is  a  deposition,  and  the  register  is  entitled  to  charge  for  it  as 
such.     (In  re  Dean,  1  B.  R.  249:  s."c.  1  L.  T.  B.  9.) 

If  the  assignee  has  been  discharged  without  being  substituted  as  a  party 
plaintiff  to  an  action  pending  at  the  time  of  the  filing  of  the  petitiou,  the  suit 
may  be  prosecuted  in  the  name  of  the  bankrupt  for  the  use  of  whoever  may 
be  entitled  to  the  proceeds.  {Conner  v.  Ej^resa  Co.  9  B.  R.  138 ;  s.  c.  42  Geo. 
37.) 

Sec.  5097. — No  dividend  already  declared  shall  be  disturbed 
by  reason  of  debts  being  subsequently  proved,  but  the  creditors 
proving  such  debts  sliall  be  entitled  to  a  dividend  equal  to  those 
already  received  by  tlie  other  creditors  before  any  further  payment 
is  made  to  the  latter. 

Sec.  5098. — If,  by  accident,  mistake,  or  other  cause,  without 
fault  of  the  assignee,  either  or  both  of  the  second  and  third  meet- 
ings should  not  be  held  witliin  the  times  limited,  the  court  raav, 
upon  motion  of  an  interested  party,  order  such  meetings,  with 
like  effect  as  to  the  validity  of  the  proceedings  as  if  the  meeting 
had  been  dulv  held. 

Sec.  5099. — The  assignee  shall  be  allowed,  and  may  retain  out 
of  money  in  his  hands,  all  the  necessary  disbursements  made  by 
liim  in  the  discharge  of  his  duty,  and  a  reasonable  compensation 
for  his  services,  in  tiie  discretion  of  the  court. 


Application  for  Allowance. 

This  allowance  is  in  the  discretion  of  the  court,  and  can  be  made  only 
upon  a  specific  application  to  the  court,  and  a  showing  that  the  disbursements 
and  services  for  which  such  allowance  is  asked  were  necessary  and  are  reason- 
able in  amount.  It  is  preferable  that  the  hearing  should  be  had  bafore  the  reg- 
ister, because,  haying  the  proceedings  all  before  him,  he  is  better  able  to  judge 
of  the  exigencies  upon  which  the  necessity  for  the  disbursements  and  services, 
and  the  reasonableness  of  the  ahiount  charged  depend.  (In  re  B.  B.  Noyes, 
6  B.  R.  277.) 

This  allowance  can  not  be  made  till  after  the  services  have  been  rendered, 
because,  until  the  court  is  advised  what  the  services  have  been,  it  can  not  de- 
termine whether  any  particular  amount  of  compensation  is  or  is  not  reasonable. 
If  there  is  any  money  in  the  hands  of  the  assignee,  the  allowance  may  be  re- 
tained out  of  the  money.  If  there  is  no  money  in  the  hands  of  the  assignee, 
the  allowance  may  le  secured  by  withholding  the  discharge  until  the  tenk- 
rupt  pays  it,  on  the  ground  that  until  then  he  has  not  in  all  things  conformed 
to  his  duty  under  the  act.  (In  re  Hughes,  1  B.  R.  226  ;  s.  c.  2  Ben.  85;  s.  c. 
1  L.  T.  B.  45 ;  in  re  Dean,  1  B.  R.  249 ;  s.  c.  1  L.  T.  B.  9.) 

The  court  will  determine  ivhether  or  not  the  disbursements  are  necessary. 
{In  re  Noakes,  1  B.  R.  592.) 

The  assignee  is  not  at  liberty  to  charge  the  assets  of  the  estate  in  his  hands 
for  professional  and  clerical  services  rendered  him  in  the  execution  of  hisirurt 
until  the  same  shall  have  been  first  duly  allowed  bv  the  court.  (In  re  B.  B. 
Noyes,  6  B.  R.  277.) 

The  assignee  may  apply  to  the  court,  in  the  first  instance,  for  authority  to 
employ  professional  or  clerical  assistance,  but  in  such  case  the  court  could  do 
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but  little  more  than  grant  such  authority  in  general  terms,  leaving  the  instances 
in  and  to  which  such  assistance  may  be  employed  largely  to  the  discretion  of 
the  assignee,  as  emergencies  may  arise  making  such  assistance  necessary. 
Such  authority  the  assignee  already  possesses  under  his  general  powers,  sub- 
ject, however,  to  the  control  of  the  court.  Such  power  must  be  used  by 
him  cautiously,  and  in  the  exercise  of  a  sound  discretion,  and  with  the  under- 
standing that  any  a^buse  of  it  will  be  corrected  by  the  court  when  applied  to 
for  authority  to  charge  the  estate  for  such  assistance.  {In  re  B.  B.  Noyes,  6 
B.  R.  277.) 

It  would  be  diflScult  and  impracticable  to  prescribe  any  general  rule  defin- 
ing the  circumstances  under  which  and  the  extent  to  which  an  assignee  is  at 
liberty  to  charge  the  assets  of  the  estate  in  his  hands  for  professional  and  cler- 
ical services  in  the  execution  of  his  trust.  This  must  be  left  to  be  decided  in 
each  individual  case  according  to  its  peculiar  exigencies.    {Inrs  B.  B.  Noyes, 

6  B.  R.  277.) 

When  the  assignee  desires  to  pay  for  any  professional  or  clerical  assist- 
ance out  of  funds  in  his  hands  belonging  to  the  estate,  before  submitting  his 
final  account,  he  should  apply  to  court  lor  the  allowance  of  the  same,  or  the 
person  rendering  the  service  may  himself  apply.  In  either  case,  the  assignee 
would  be  at  liberty  to  charge  the  amount  allowed  to  the  estate  at  once,  on 
payment  of  the  same.  If  no  such  application  is  made,  or  if  he  has  incurred 
liabilities,  or  made  disbursements  for  such  assistance,  or  otherwise,  in  regard 
to  which  no  allowance  has  been  made,  or  if  he  makes  a  claim  other  than  his 
commissions  for  services,  then  the  assignee  must  accompany  his  final  account 
with  a  separate  and  distinct  application  for  an  allowance  of  the  same,  and 
submit  to  such  examination  and  furnish  such  proofs  as  may  be  required 
touching  the  necessity  of  such  disbursements  and  services,  and  the  reasona- 
ableness  of  the  amounts  charged.    {In  re  B.  B.  Noyes,  6  B.  R.  277.) 

The  application  for  an  allowance  for  professional  or  clerical  assistance,  or 
disbursements,  or  personal  services,  should  contain  a  brief  statement  of  the 
circumstances  out  of  which  the  necessity  for  the  disbursements,  and  the  pro- 
fessional or  cleriol  assistance,  and  the  assignee's  own  services  arose,  and  from 
which  the  reasonableness  of  the  amounts  claimed  therefor  may  appear,  and 
should  be  verified  by  the  assignee.     {In  re  B.  B.  Noyes,  6  B.  R.  277.) 

If  the  application  accompanies  the  final  account,  it  will  be  laid  before  the 
creditors  at  the  same  time,  and  if  they  assent,  or  fail  to  object  to  the  same, 
and  the  items  and  amounts  appear  to  be  jusi  and  reasonable,  all  further  in- 
quiry may  be  dispensed  with.     {In  re  B.  B.  Noyes,  6  B.  R.  277.) 

What  may  be  Allonrcd. 

An  allowance  by  the  day  is  a  convenient  mode  of  getting  at  a  proper 
allowance  for  the  services  of  an  assignee,  but  it  is  hardly  a  fair  mode  where 
the  time  charged  for  is  very  large,  and  the  estate  very  small.  Five  dollars  is 
the  maximum,  but  this  should  not  be  allowed  where  the  time  charged  for  is 
unusually  large  and  the  estate  small.  The  assignee  should  also  be  held  to  the 
exercise  of  a  reasonable  judgment  as  to  the  amount  of  time  to  be  devoted  to 
the  execution  of  the  trust.    {In  re  Jones,  9  B.  R.  491.) 

The  following  decisions  have  been  made  in  regard  to  fees  and  expenses  ot 
assignees.  The  abbreviations  used  are  as  follows:  a,  allovyed;  ^,  disallowed ; 
r,  reduced: 

Drafting  certificates  of  exempted  property $5  00  ) 

Drafting  acceptance  and  notice  of  appointment. . .  8  00  >  r  to  $5  00 

Drafting  petition  for  sale  of  property 5  00  ) 

Publishing  notice  of  appointment 6  00  a 

Advertising  sale  of  property 1  60  a 
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Recording  assignraent 1  25  a 

Stationery,  postage,  etc 1  60  a 

Writing  and  delivering  deed  to  purchaser 5  00  d 

Commission  at  the  rate  of  five  per  cent 60  50  a 

For  each  day  employed  in  selling  property,  collect- 
ing accounts,  examining  papers,  and  preparing 

advertisements 7  00  r  to  proper  comp. 

Services  of  auctioneer 2  00  d 

Attorney's  fees  proper  compensation. 

{In  re  Davenport,  3  B.  R.  77;  a.  c.  2  L.  T.  B.  136;  in  re  Pegues,  3  B.  R  80; 
8.  c.  2  L.  T.  B.  133;  in  re  TuUey,  3  B.  R.  82;  s.  c.  2  L.  T.  B.  137.) 

The  computation  of  the  amount  due  to  printers  for  advertising  a  sale  of 
real  estate  should  be  in  accordance  with  the  following  rates : 

Each  square  of  eigiit  lines,  first  time $1  0(> 

Each  subsequent  insertion,  per  square 50 

{In  re  Downing,  3  B.  R.  741.) 

The  assignee  can  not  employ  an  auctioneer  without  first  obtaining  an 
order  authorizing  such  employment.  {In  re  Pegues,  3  B.  R.  80 ;  s.  c.  2  L.  T. 
B.  136;  in  re  Tulley,  3  B.  R.  82;  s.  c.  2  L.  T.  B.  137.) 

The  assignee  must  make  the  necessity  for  the  aid  of  an  auctioneer  and 
the  reasonableness  of  the  amount  paid  therefor  to  appear  before  he  can  hare 
a  charge  for  such  services  allowed.  (In  re  Sweet  et  oL  9  B.  R.  48;  inn 
Pegues.  3  B.  R  80 ;  8.  c.  2  L.  T.  B.  136 ;  in  re  Tulley,  3  B.  R.  82 ;  s.  c.  2  L.  T. 
B.  137.) 

Fees  for  the  assistance  of  an  attorney  will  not  be  allowed  without  the 
most  satisfactory  evidence  going  to  show  the  necessity  for  legal  aid  on  the 
part  of  the  assignee  and  the  actual  rendition  of  the  servic&s  charged  for.  (l^ 
re  Davenport.  3  B.  R  77;  s.  o.  2  L.  T.  B.  136;  in  re  Pegues,  3  B.  R  80;  s.  c. 
2  L.  T.  B.  136;  in  re  TuUey,  3  B.  R  82;  s.  c.  2  L.  T.  B.  137;  in  re  Warshing, 
6  B.  R.  350.) 

The  compensation  of  the  assignee's  attorney  must  be  reasonable  and  pro- 
portioned to  the  value  of  the  estate.  {In  re  Priscilla  G.  Drake,  14  B.  R. 
160.) 

As  a  general  rule,  no  charge,  for  professional  services  of  counsel  can  bs 
allowed  against  the  assets  in  the  hands  of  the  assignee  for  payment  in  full, 
and  as  expenses  of  the  assignee  in  the  administration  of  his  trust,  which 
were  rendered  prior  to  the  appointment  of  the  assignee.  Under  special  cir 
cumstaoces,  services  may  be  included  which  are  rendered  as  far  back  as  the 
adjudication  of  bankruptcy.  {In  re  New  York  Mail  Steamship  Co.  2  B.  R 
554.) 

The  assignee  should  pay  all  reasonable  and  necessary  expenses  incarrcd 
after  the  date  of  the  filing  of  the  petition,  because  his  tide  relates  to  tbat 
time,  and  he  is  the  debtor  by  relation  for  all  such  expenses.  The  bankrupt  is 
bound  to  see  that  his  estate  is  kept  together,  and  preserved  for  the  assignee, 
and  all  the  necessary  charges  for  the  fulfilment  of  his  duty  must  be  allowed 
him.     {Jnre  Fortune,  2  B.  R.  662;  s.  c.  Lowell,  306.) 

Assignees,  except  in  cases  of  fraud,  are  affected  with  all  the  equities  which 
would  uficct  the  bankrupt,  if  he  were  asserting  his  rights  and  interests  in  the 
property.  But  this  principle  can  only  operate  on  the  title  as  it  stood  when 
the  property  passed  irom  the  bankrupt  to  the  assignee,  and  not  to  any  rights 
attempted  to  be  obtained  subsequently.  Advances  and  expenditures  made 
to  discharge  liens,  and  preserve  and  benefit  the  estate  after  the  commencemeni 
of  proceedings  in  bankruptcy,  by  a  party  whose  relation  to  the  propert/ 
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justified  such  advances  and  expenditures,  are  an  equitable  claim  and  lien  upon 
the  estate.     (In  re  Gregg,  3  B.  R.  529 ;  s.  c.  1  L.  T.  B.  298.) 

The  bankrupt  court  may,  in  the  exerciae  of  its  equitable  jurisdiction,  re- 
quire the  assignee  to  pay  such  charges  as  appear  to  have  benefited  the  estate 
in  his  hands,  though  incurred  before  the  petition  was  filed,  and  not  protected 
"by  any  absolute  lien.  Equitably  considered,  the  assignee  receives  the  benefit, 
and  should  sustain  the  burden.  (In  re  Fortune,  2  B.  R.  662;  s.  c.  Lowell, 
206.) 

A  party  who  is  employed  in  the  prosecution  of  a  claim  for  the  debtor, 
after  the  filing  of  an  involuntary  petition,  and  before  the  filing  of  the  volun- 
tarjupetition  under  which  the  proceedings  are  held,  is  entitled  to  priority 
out  of  the  proceeds  of  such  claim,  when  such  employment  was  made  with  the 
consent  of  the  creditors.  (In  re  Nounnan  &  Co.  6  B.  R.  579 ;  s.  c.  4  L.  T.  B. 
228.) 

The  claim  of  a  referee  rests  in  contract  between  himself  and  the  parties 
before  him.  If  he  decides  in  favor  of  the  deiendant,  who  was  declared  bank- 
rupt after  the  taking  of  the  testimony,  but  prior  to  the  rendering  of  the 
decision,  his  claim  for  fees  is  a  debt  which  may  be  proved  in  bankruptcy. 
Such  claim  is  not  entitled  to  priority,  if  the  assignee  has  not  become  a  party 
to  the  suit.  Perhaps  the  assignee  might  be  justified  in  taking  up  the  report 
and  docketing  judgment.  And  in  such  case,  the  payment  of  the  referee's 
fees  might  be  allowed  as  a  necessary  disbursement.  (In  re  Louis  Rosey,  43 
How.  Pr.  471.) 

The  estate  is  liable  for  the  keeping  of  cattle  from  the  institution  of  bank- 
ruptcy proceedings.  (In  re  J.  C.  Mitchell,  8  B.  R.  47;  s.  c.  5  C.  L.  N.  271 ; 
Jl£(/ran  v.  Bogart,  14  B.  R.  393;  s,  c.  10  N.  Y.  Supr.  603 ;  s.  c.  16  Abb.  Pr.  [N. 
8.]  303.) 

The  sheriff  has  no  claim  for  services  rendered  under  executions  issued  after 
the  filing  of  the  petition  in  bankruptcy.     (Piatt  v.  Stewart,  11  B.  R.  191.) 

The  sheriff  may  be  allowed  a  compensation,  not  exceeding  his  legal  fees, 
for  services  rendered  under  an  execution  issued  prior  to  the  filing  of  the  peti- 
tion in  bankruptcy,  although  the  judgment  and  execution  is  not  a  lien. 
(Piatt  V.  Stewart,  11  B.  R  191.) 

If  the  bankrupt  was  interested  in  the  defense  of  a  suit,  and  agreed  to  pay 
one  half  of  the  expense,  although  his  share  was  only  one-tenth,  and  the  as- 
signee with  knowledge  of  the  contract  appears  and  continues  the  defense,  he 
will  be  assumed  to  have  acquiesced  in  the  terms,  and  the  estate  will  be 
charged  with  that  proportion  of  the  expense.  (In  re  Samuel  II.  Babcock,  1 
W.  &  M.  26.) 

The  usual  and  ordinary  expenditures  made  in  the  delivery  of  the  cargo  of 
a  vessel  owned  by  the  bankrupt  in  order  to  enable  her  to  free  herself  from 
liability  on  her  existing  contract  of  affreightment,  and  to  collect  her  freight, 
are  entitled  to  priority  out  of  the  freight  and  the  proceeds  of  the  vessel  com- 
ing into  the  hands  of  the  assignee.     (The  Trimountain,  5  Ben.  246.) 

The  assignee  may  allow  the  bankrupt  a  reasonable  sum  for  taking  charge 
^f  the  property  prior  to  his  appointment.     (In  re  Benjamin  B.  Grant,  2  Story, 
312.) 

The  liability  of  the  assignee  for  rent  depends  on  whether  he  has  accepted 
the  lease  or  not.  Mere  neglect  by  the  assignee  is  of  no  importance,  for  in 
the  absence  of  a  positive  acceptance  he  is  not  liable.  (In  re  Washburn,  11 
B.  R.  66.) 

Rent  for  the  use  of  premises  to  store  goods  of  the  bankrupt,  from  the  time 
of  the  commencement  of  proceedings  in  bankruptcy  to  the  date  of  surrender, 
Bhould  be  paid  by  the  assignee  and  charged  as  a  part  of  his  expenses.    (In  re 
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Walton,  1  B.  R.  557;  in  re  Appold,  note,  1  B.  R.  621  ;  s.  c.  6  Phila.  469;  s, 
c.  1  L.  T.  B.  83;  Walker  v.  Bart4)n,  3  B.  R.  265;  in  re  Merrifield,  8  B.  R.  98; 
in  re  Laurie  et  al.  4  B.  R.  82 ;  b.  c.  Lowell.  404 ;  Buckntr  v.  Jewell^  14  B.  R. 
286 ;  s.  c.  8  C.  L.  N.  330;  s.  c.  1  L.  L.  J.  176  ;  contra,  McGrath  &  Hunt,  5  B. 
R.  254;  8.  0.  5  Ben.  183.) 

As  Boon  as  the  marshal  takes  possession,  it  is  the  duty  of  the  Itmdlord  to 
apply  to  the  court  to  have  the  goods  removed  and  the  premises  vacated  by 
the  marshal.     {In  re  McGrath  &  Hunt,  5  B.  R.  254;  s.  c.  5  Ben.  183.) 

Where  the  assignee  occupies  the  premises  after  the  commencement  of  ihe 
proceedings  in  bankruptcy,  the  landlord  is  entitled  to  be  paid  out  of  the  pro- 
ceeds of  the  goods  on  the  premises,  whether  they  are  sufficient  to  pay  the 
other  expenses  of  the  proceedings  or  not.  {BucJcner  v.  Jeicell,  14  B.  R  286; 
8.  c.  8  C.  L.  N.  330 ;  s.  c.  1  L.  L.  jj.  176.) 

Compensation  Jo  the  bankrupt  for  extraordinary  services  rendered  in 
order  to  make  the  property  available  can  only  be  allowed  as  a  matter  of 
grace  by  the  creditors.     (Barnes  Brother  &  Herron,  1  W.  N.  21.) 

Expenses  incurred  by  the  assignee  in  putting  property  into  a  salable  con- 
dition may  be  allowed.     {Foster  v.  Ames  et  al.  2  B.  R.  455;  s.  c.  Lowell,  813.) 

Courts  deal  with  assignees  as  the  representatives  of  the  bankrupt's  estate 
from  the  commencement  of  proceedings  in  barkruptcy,  and  in  the  settlemeni 
it  is  their  duty  to  look  after  the  payment  of  all  proper  expenses  incurred  sab- 
sequent  to  that  date.  Before  they  consent  to  a  dividend  to  the  creditors,  they 
should  retain  under  their  own  control  a  sufficient  sum  of  the  assets  to  coTer 
expenses  and  costs,  and  their  failure  so  to  do — such  failure  being  of  their  own 
wrong,  or  the  result  of  their  own  neglect — can  not  be  made  the  basis  of  an 
appeal  to  the  court  to  relieve  them  from  the  consequences.  If  they  do  not 
pay  such  expenses,  an  order  may  be  passed  requiring  the  payment  of  them, 
even  after  a  dividend  of  all  the  assets  has  been  declared  and  paid.  (/"  '"* 
Dunham  &  Hawks,  27  Leg.  Int.  404.) 

When  the  sheriff,  by  an  amicable  arrangement,  is  allowed  to  remain  in 
possession  of  goods  duly  attached  after  the  dissolution  of  the  attachment  the 
expenses  so  incurred  should  be  allowed  and  paid  in  full  as  incident  to  the  set- 
tlement of  the  estate.  {In  re  Williams,  2  B.  R.  229;  s.  c.  1  L.  T,  B.  107, 113; 
8.  c.  3  A.  L.  Rev.  374.) 

No  expenditure  by  a  third  party  can  be  allowed  unless  it  is  shown  that  it 
was  necessary,  or  resulted  in  a  benefit  to  the  estate.     {In  re  George  8.  Ward, 
/  9  B.  R.  349.) 

A  State  court  has  no  jurisdiction  to  direct  that  a  judgment  in  an  action 
against  the  assignee  shall  be  paid  in  full  out  of  the  estate.  {In  re  Central 
Bank,  12  B.  R.  286;  s.  c.  7  C.  L.  N.  871.) 

An  agreement  by  the  creditors  to  pay  a  person  a  certain  sum  in  addition 
to  his  legal  fees  if  he  will  act  as  assignee  is  illegal  and  void.  {Cowing'^' 
Altmnn,  1  T.  &  C.  494;  s.  c.  12  N.  Y.  Supr.  556.) 

No  State  can  tax  the  funds  belonging  to  a  bankrupt's  estate  in  the  hands 
of  the  assignee.     {In  re  John  K.  Booth,  14  B.  R.  232.) 

Siic.  5100. — In  addition  to  all  expenses  necessarily  incurred  by 
liini  in  the  execution  of  his  trust,  in  any  case,  the  assignee  shall  be 
entitled  to  an  allowance  for  his  services  in  such  case  on  all  monevs 
received  and  paid  out  by  him  therein,  for  any  sum  not  excecdi"? 
one  thousand  dollars,  live  per  centum  thereon ;  for  any  larger 
sum,  not  exceeding  live  thousand  dollars,  two  and  a  half  p<-T 
centum  on  the  excess  over  one  thousand  dollars ;   and  for  any 
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larger  sum,  one  per  Centura  on  the  excess  over  five  thousand  dol- 
lars. If,  at  any  time,  there  is  not  in  his  hands  a  sufficient  amount 
of  money  to  defray  the  necessary  expenses  required  for  the  furtlier 
execution  of  his  trust,  he  shall  not  be  obliged  to  proceed  therein 
until  the  necessary  funds  are  advanced  or  satisfactorily  secured  to 
liim. 

This  clause  does  not  conflict  with  the  provision  in  the  preceding  section, 
except  so  far,  perhaps,  as  to  limit  the  allowance  for  receiving  and  paying  out 
money  to  a  certain  per  centum^  graduated  by  the  amouDt.  {In  re  Dean,  1  B. 
R.  249;  s.  c.  1  L.  T.  B.  9.) 

The  commission  of  five  per  cent  can  only  be  allowed  on  the  amount  of 
debt  canceled,  and  not  on  the  amount  of  debt  proved.  (In  re  Davenport,  8 
B.  R.  77 ;  8.  c.  2  L.  T.  B.  136.J 

When  the  assignee  reigns,  he  may  be  allowed  his  commissions  on  the 
moneys  received  and  paid,  or  to  be  paid.  But  it  would  not  be  just  or  reason- 
able to  allow  him  commissions  based  upon  the  speculative  idea  that  possibly, 
if  continued  in  office  and  permitted,  for  the  mere  purpose  of  earning  comis- 
sions,  to  litigate  the  validity  of  a  mortgage  against  the  will  of  all  who  are 
interested  in  that  question,  he  might  establish  its  invalidity.  The  bankrupt 
law  was  not  enacted  for  the  purpose  of  enabling  an  assignee  to  earn  fees  by 
unnecessary  litigation,  where  no  interest  of  the  parties  to  be  affected  thereby 
requires  it,  and  where,  on  the  contrary,  every  beneficial  interest  involved 
therein  forbids  it.     {In  re  Sacchi,  6  B.  R.  497  ;  s.  c.  43  How.  Pr.  250.) 

When  the  register  takes  possession  of  property  and  sells  it  under  a  special 
order  of  court,  he  may  receive  a  commission  similar  to  that  allowed  to  as- 
signees under  this  section.  {In  re  Loder  Brothers,  2  B.  R.  517;  s.  c.  3  Ben. 
211;  s.  c.  1  L.  T.  B.  159.) 

The  necessary  funds  for  the  performance  of  a  duty  are  to  be  advanced  by 
the  party  for  whom  the  services  are  to  be  performed.  (//*  re  Hughes,  1  B.  R. 
226 ;  s.  c.  2  Ben.  85  ;  s.  c.  1  L.  T.  B.  45.) 

Sec.  5101. — In  the  order  for  a  dividend,  the  folio wini^  claims 
shall  be  entitled  to  priority,  and  to  be  first  paid  in  full,  iu  the  fol- 
lowing order : 

First.  The  fecB,  costs  {a)  and  expenses  of  suits,  and  of  the 
several  proceedings  in  bankruptcy  under  this  Title,  and  for  the 
custody  of  property,  as  herein  provided. 

Second.  All  debts  due  (5)  to  the  United  States,  and  all  taxes 
and  assessments  under  the  laws  thereof. 

Tliird.  All  debts  due  to  the  State  (c)  in  which  the  proceedings 
in  bankruptcy  are  pending,  and  all  taxes  and  assessments  made 
under  the  laws  thereof. 

Fourth.  Wages  {(I)  due  to  any  operative,  clerk,  or  house-serv- 
ant, to  an  amount  not  exceeding  tifty  dollars,  for  labor  performed 
within  six  months  next  preceding  the  first  publication  of  the  no- 
tice of  proceedings  in  bankruptcy. 

Fifth.  All  debts  due  to  any  persons  {e)  who,  by  the  laws  of 
the  United  States,  are,  or  may  be,  entitled  to  a  priority,  in  like 
manner  as  if  the  provisions  of  this  Title  had  not  been  adopted. 
But  nothing  contained  in  this  Title  shall  interfere  with  the  assess- 
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ment  and  collection  of  taxes  by  the  authority  of  the  United  States 
or  any  State. 

Costs  and  Expenses  In  Toluntary  Bankruptejr. 

(a)  The  fees,  costs,  and  expenses  named  in  the  first  of  the  five  subdivisions 
are  those  incurred  by  and  due  to  the  register,  clerk,  assignee,  and  marshal, 
and  not  those  incurred  by  the  bankrupt,  or  due  to  his  attorney  in  the  pro- 
ceedings for  services  or  disbursements  in  connection  with  such  proceedinsfs 
in  voluntary  bankruptcy.  {In  re  Heirschberg,  1  B.  U.  642;  s.  c.  2  Ben.  46i5; 
in  re  New  Lamp  Chimney  Co.  2  A.  L.  J.  343;  in  re  Hale  &  Wiggins,  5  Law 
Rep.  403;  in  re  R.  Frederick  Gies,  12  B.  R.  179  ;  s.  o.  7  C.  L.  N.  379;  contra, 
Kennedy  et  al  20  Pitts.  L.  J.  193.) 

Money  advanced  as  security  for  the  fees  of  the  register,  marshal,  and  clerk 
is  not  to  be  refunded  to  the  bankrupt.  It  is  part  of  the  bankrupt's  estate, 
and  should  be  credited  to  the  assignee.    (Anon.  1  B.  R.  123.) 

The  bankrupt's  attorney  may  be  allowed  the  money  advanced  to  pay  the 
marshal  for  his  fees  in  giving  the  notices  required  by  law.  (//*  re  R.  Fred- 
erick Gies,  12  B.  R.  179;  s.  o.  7  C.  L.  N.  379.) 

An  application  by  the  attorney  for  the  bankrupt  to  have  certain  sums  ad- 
vanced as  costs  in  the  case  refunded  to  him  out  of  the  estate,  should  be  by 
petition.     (In  re  Rosenberg,  3  B.  R.  73.) 

In  cases  of  voluntary  bankruptcy,  the  docket  fee  of  $20  to  the  attorney  of 
the  successful  party  is  not  allowable.  {Gordon  McMillan  db  Co.  v.  SeoU  d 
Allen,  2  B.  R.  86;  s.  c.  1  L.  T.  B.  99 ;  s.  c.  7  A.  L.  Reg.  749.) 

An  attorney  is  a  general  creditor  in  respect  to  services  rendered  in  the 
preparation  of  the  petition  and  schedules,  and  consultation  therefor,  and 
must  prove  his  debt  m  the  usual  form,  and  take  his  dividend  in  concurrence 
with  the  other  creditors  of  the  bankrupt.  (In  re  Jaycox  &  Green,  7  B.  R 
140.) 

In  order  to  justify  an  order  that  the  assignee  pay  the  claim  of  an  attorney 
for  services  rendered  to  the  bankrupt  after  the  adjudication,  it  must  be 
clearly  shown  that  the  alleged  services  were  properly  and  necessarily  rendered 
for  the  purpose  of  benefiting  or  preserving  the  estate  of  the  bankrupt  in  the 
interest  of  the  general  creditors,  and  not  in  the  interest  of  any  creditor  or 
class  of  creditors.  It  is  the  duty  of  the  bankrupt  to  see  that  his  property  \s 
preserved  until  the  appointment  of  an  assignee,  and  if  it  is  necessary  that 
other  persons  should  render  similar  services,  the  extent  and  value  and  neces- 
sity of  such  services  should  be  clearlv  shown.  {Iji  re  Jaycox  &  Green,  7  B. 
R.  140.) 

If  there  is  no  satisfactory  proof  upon  which  the  court  can  fix  and  allow 
any  specific  sum  for  services  rendered  by  an  attorney  after  the  adjudication, 
the  petition  may  be  dismissed,  without  prejudice  to  any  subsequent  applic*- 
tion  for  payment  for  services  necessarily  rendered  in  protecting  the  estate  of 
the  bankrupt.     (In  re  Jaycox  &  Green,  7  B.  R.  140.) 

All  the  costs  of  the  whole  proceedings  in  bankruptcy  are  not  to  be  paid 
before  the  proceeds  of  the  sale  of  property  subject  to  a  lien  can  be  applied 
toward  the  payment  of  the  lien.  The  only  costs  that  are  entitled  to  priority 
out  of  that  fund  are  the  costs  incurred  in  enforcing  the  lien,  {In  re  Ham- 
bright,  2  B.  R.  498 ;  B.  c  2  L.  T.  B.  61 ;  s.  c.  1  C.  L.  N.  201 ;  in  re  Whitehead, 
2  B.  R.  599;  in  re  Davenport,  3  B.  R.  77;  s.  c.  2  L.  T.  B.  Idi).) 

No  fee  can  be  allowed  out  of  the  fund  to  the  counsel  of  a  lien  creditor  for 
services  rendered  in  supporting  the  lieu  against  the  assignee.  (In  re  Hope 
Mining  Co.  2  Saw.  351.) 
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€o§t§  and  Expenfte§  in  Involuntary  Bankruptcy. 

The  reasonable  expenses  incurred  by  the  petitioning  creditor  in  the  pros- 
ecution of  the  petition  may  be  allowed  out  of  the  fund.  (In  re  Mittledorl'er, 
3  B.  R.  1 ;  s.  c.  Chase,  288 ;  in  re  Schwab,  3  B.  R.  488 ;  s.  c.  3  Ben.  231 ;  8.  c. 

2  L.  T.  B.  106.) 

In  involuntary  proceedings,  counsel  fees  for  the  attorneys  of  the  petition- 
ing creditors  may  be  allowed  out  of  the  estate.  The  creditors  who  seek  to 
share  in  the  estate  must  bear  their  due  proportion  of  the  costs.  Section  824 
is  only  intended  to  reach  taxable  costs,  and  may  have  its  full  effect  without 
being  construed  to  take  awiiy  the  power  from  the  court  to  allow  counsel  fees 
to  successful  creditors  in  appropriate  cases  out  of  funds  that  have  been  gained 
by  their  diligence.  Even  since  the  passage  of  that  statute,  counsel  fees  for 
all  parties  have,  in  some  cases,  been  allowed  out  of  the  fund.  Without  such 
an  allowance,  there  can  not  be  such  a  due  distribution  of  the  assets  as  is  pro- 
vided for  by  the  statute.  {In  re  D.  Williams,  2  B.  R.  83 ;  in  re  O'Hara,  1  L. 
T.  B.  123;  8.  c.  8  A.  L.  Reg.  113;  s.  c.  16  Pitts.  L.  J.  134;  in  re  Waite  & 
Crocker.  %  B.  R.  452;  s.  c.  Lowell,  321;  s.  c.  2  L.  T.  B.  77;  in  re  Schwab,  2 
B.  R.  488 ;  s.  c.  3  Ben.  281 ;  s.  c.  2  L.  T.  B.  100 ;  in  re  Mittledorl'er  H  al.  3  B. 
P.  1 ;  s.  c.  Chase,  288 ;  in  re  New  York  Mail  Steamship  Co.  2  B.  R.  5o4 ;  s.  o. 

3  B.  R.  627;  s  c.  7  Biatch.  178;  in  re  Eugene  Comstock,  9  B.  R.  88;  in  re 
John  C.  King,  4  Biss.  319.) 

What  are  reasonable  expenses  must  depend  upon  the  circumstances  of  each 
cage.  The  expression  has  reference  to  necessary  disbursments  made  in  con- 
neetion  with  the  steps  proper  to  be  taken  by  the  petitioning  creditor  prelimi- 
nary  to,  and  attendant  upon  the  adjudication  of  bankruptcy.  No  allowance 
can  be  made  to  the  petitioning  creditor  for  his  time  and  services.  {In  re 
Mead  &  Co.  8  Phila.  174 ;  in  re  John  G.  King,  4  Biss.  319.) 

Allowance  for  counsel  fees  should  be  guarded  by  the  most  cautiou*^  regard 
for  the  rights  and  interests  of  the  creditors  at  large,  lest,  under  the  form  of 
necessary  expenses,  undue  liberality  to  counsel  should  be  sanctioned  in  reduc- 
tion of  the  fund.  {In  re  New  York  Mail  Steamship  Co.  3  B.  R.  627 ;  s.  c.  7 
Biatch.  178;  Tripletty,  Hanley,  1  Dillon,  217.) 

Where  the  estate  is  small,  charges  for  services,  whether  professional  or 
otherwise,  will  be  limited  to  what  the  court  considers  a  bare  compensation. 
{Jn  re  Jones,  9  B.  R.  491.) 

Fifty  dollars  may  be  allowed  to  the  attorney  for  the  petitioning  creditor, 
and  twenty-five  dollars  for  the  necessary  preliminary  investigations.  {In  re 
Jones,  9  B.  R.  491.) 

The  allowance  should  only  be  for  services  rendered  by  the  attorney  in  pro- 
ceedings for  the  common  benefit  of  all  the  creditors.  Where  the  petitioning 
creditor  attempts,  after  adjudication,  to  exclude  other  creditors  from  partici- 
pating either  in  the  choice  of  an  assignee,  or  in  the  assets  of  the  estate,  and 
fails,  the  allowance  will  be  refused.  The  question  is  not  whether  the  attor- 
ney has  acted  with  a  proper  sense  of  delicacy  and  honor,  but  whether  the 
petitioning  creditor  has  incurred  a  liability  in  instituting  proceedings  for  the 
pecuniary  advantage  of  the  other  creditors.  A  reasonable  fee  for  filing  the 
petition  and  obtaining  the  order  of  adjudication  should  be  allowed.  When 
there  is  no  denial  and  no  contest,  sixty  dollars  is  a  reasonable  compensation 
for  such  services.     {In  re  Mead  &  Co.  8  Phila.  174.) 

One  thousand  dollars  has  been  considered  too  extravagant,  and  the  allow- 
ance refused,  unless  the  assignee  and  the  bankrupt,  and  all  the  creditors  who 
had  proved  their  debts,  would  assent  thereto  in  writing.  {In  re  Sanger  & 
Scott,  6  B.  R.  54.) 

After  adjudication  the  petitioning  creditor  has  no  preference  over  any 
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other  creditor  as  to  the  allowance  of  expenses  incurred  by  him  in  connection 
MTith  the  proceedings.     (/»  re  Eugene  Oomstock  etal.^B,  R.  88.) 

The  expenses  of  a  creditor  in  attending  meetings  of  creditors  to  vote  for 
assignee  or  otherwise  are  not  allowed  as  charges  against  the  estate.  (/«  rt 
Geo.  8.  Ward,  0  B.  R.  349.) 

The  register  can  not  entertain  an  application  for  such  an  allowance. 
There  must  be  a  petition  to  the  court  by  the  party,  setting  oat  the  facts  and 
asking  the  relief  desired.     {In  r^  Diblee  et  al,  3  B.  R.  754 ;  s.  c.  4  Ben.  137.) 

The  petition  may  be  filed  with  the  register,  and  upon  proper  notice  to  the 
assignee,  the  register  may  take  such  testimony  as  may  be  offered  on  both 
sides,  and  then,  if  desired  by  either  party,  may  certify  the  whole  matter  to 
the  judge  for  decision.  The  register  has  the  power  to  take  the  testimonr 
^vithout  a  special  order  from  the  judge.  (In  re  Julius  A.  Robinson,  43  How. 
Pr.  25.)  -^     *        ^ 

An  opportunity  should  be  allowed  to  the  assignee  to  examine  and  con- 
test the  claim  or  any  items  thereof,  {/n  re  Mittledorfer  ef  a/.  3  B.  R.  1 ;  s.  c. 
Chase,  288 ;  in  re  Montgomery,  3  B.  R.  426 ;  s.  c.  3  Ben.  364  ;  in  re  Hale  & 
Wiggin,  5  Law  Rep.  403.) 

Only  the  fees  for  two  counsel  can  generally  be  allowed.  {In  re  Waite  4 
Crocker,  2  B.  R.  452 ;  s.  c.  Lowell,  821 ;  s.  c.  2  L.  T.  B.  77 ;  in  re  New  York 
Mail  Steamship  Co.  2  B.  R.  554.) 

The  court  can  not  allow  the  repayment  of  the  gross  sum  advanced  by  the 
petitioning  creditor  to  secure  the  fees  of  the  register,  marshal,  and  clerk,  hut 
it  may  direct  the  assignee  to  pay  those  fees  out  of  the  estate,  but  they  must 
be  regular  bills  of  legal  fees  properly  taxed,  and  not  the  gross  sum  advanced. 
{In  re  Smith  et  al.  2  Ben.  122.) 

The  amount  which  the  bankrupt  gets  by  exemption  is  in  most  cases  tri- 
fling, and  in  no  case  is  it  so  much  but  that  he  and  his  family  are  dependent 
for  support  on  his  personal  eflbrts  and  earnings.  Thus  the  law  takes  the  bank- 
rupt's property,  and  leaves  him  in  no  condition  to  pay  an  attorney  for  serr- 
ices  rendered  in  contesting  any  doubtful  questions  as  to  the  acts  of  bank- 
ruptcy charged  in  the  petition,  and  yet  the  same  law  gives  to  the  debtor  the 
right  to  oppose  before  a  judge  or  jury  the  petition  for  adjudication.  When 
the  debtor  is  given  the  right  to  appear  and  defend,  and  when  the  exercise  of 
that  right  depends  on  the  right  to  have  enough  of  bis  property  appropriated 
to  pay  the  expenses  incident  to  appearing  and  defending,  the  rourt  has  the 
power,  and  of  right  ought  to  allow  such  expenses  as  may  be  just  and  proper, 
to  be  paid  from  the  assits  in  the  hands  of  the  assignee.  Before  alloci'ia? 
anything,  the  court  should  be  satisfied  that  the  defense  was  fairly  justified, 
and  should  scrutinize  the  charges  made  for  such  defense.  Twenty-five  dol- 
lars may  be  allowed  for  resisting  the  adjudication.  For  servicc>s  in  securing 
the  allowance  of  an  exemption  refused  by  the  assignee,  the  sum  of  twenty-five 
dollars  has  been  allowed.  {In  re  Corastock  &  Young,  5  B.  R.  191 ;  s.  c.  2  L 
T.  B.  180;  in  re  Portsmouth  Siivinga  Fund  Society,  11  B.  R.  303;  inreioki 
Mansfield,  6  Ben.  284.) 

The  payment  of  $1,500  by  the  debtor  to  his  attorney  after  the  filing  of  the 
petition  is  excessive,  when  the  attorney  knows  that  it  is  useless  to  oppose  the 
proceeding,  and  the  amount  may  be  recovered  by  the  assignee.  An  allowance 
of  $200  may  be  made  for  all  necessary  advice,  expanditures,  and  8cr?ic2^. 
{Triplett  v.  Uanley,  1  Dillon,  217.) 

Services  rendered  by  counsel  for  the  bankrupt  in  opposing  the  petition  in 
involuntary  proceedings  are  rendered  prior  to  the  adjudication  of  bankruptcy, 
and  the  claim  for  them  is  provable  like  an  ordinary  debt.  The  services  were 
not  rendered  to  the  assignees.  {In  re  New  York  Mail  Steamship  Co.  %  B. 
R.  74.) 
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In  order  to  obtain  an  allowance  out  of  the  fund,  it  must  be  shown  that 
the  efforts  of  counsel  were  not  directed  towards  obtaining  delay  or  hindering 
the  bankruptcy  proceedings.     (In  re  John  Mansfield,  0  Ben.  2$4.) 

When  it  is  shown  that  the  services  rendered  by  the  counsel  for  the  bank- 
rupt saved  the  estate  considerable  expense,  and  expedited  the  conversion  of 
the  same  into  money,  the  counsel  may  be  allowed  compensation  for  such  serv- 
ices out  of  the  funds  in  the  hands  of  the  assignee.  (In  re  H.  B.  Montgomery, 
3  B.  R.  426 ;  8.  c.  3  Ben.  364 ;  in  re  Abraham  B.  Clark,  43  How.  Pr.  70 ;  in  re 
John  Mansfield,  6  Ben.  284.) 

A  bill  by  counsel  for  the  bankrupt,  for  services  in  attending  on  the  return 
of  the  order  to  show  cause,  and  resisting  the  grounds  on  which  the  adjudica- 
tion was  sought,  and  also  for  services  in  preparing  the  inventories  and  sched- 
ules, is  not  chargeable  against  the  estate  of  the  bankrupt  in  the  hands  of  the 
assignee.  (In  re  Bigelow  et  al.  2  B.  H.  371 ;  s.  c.  3  Ben.  146;  s.  c.  2  L.  T.  B. 
41.) 

Where  a  firm  is  in  bankruptcy.  $100  may  be  allowed  to  an  attorney  as 
compensation  for  preparing  the  individual  and  partnership  schedules.  In  re 
Andrews  &  Jones,  11  B.  R.  59 ;  s.  c.  22  Pitts.  L.  J.  41.) 


Claims  Entitled  to  Priority, 

(b)  The  priority  allowed  by  section  3466  attaches  to  a  penalty  incurred  in 
selling  matches  without  stamps.  (In  re  Louis  H.  Rosey,  8  B.  R.  509;  s.  c.  6 
Ben.  137;  V.  S.  v.  Fisher,  2  Cranch,  358.) 

The  right  to  priority  is  not  waived  by  proving  the  debt.  This  section  in- 
troduced an  exception  from  the  general  nile,  and  leaves  to  the  United  States 
the  right  to  full  satisfaction  of  their  debts,  to  the  exclusion  of  other  creditors. 
(Harrison  v.  Sterry,  5  Cranch,  289  ;  s.  c.  Bee,  244.) 

An  assignment  which  was  made  under  circumstances  that  make  it  void  un- 
der the  bankrupt  law,  is  no  bar  to  the  claim  of  the  United  States  to  priority. 
(Harrison  v.  Sterry,  5  Cranch,  289 ;  s.  c.  Bee,  244.) 

Where  the  United  States  holds  a  claim  against  a  firm  of  which  some  of 
the  partners  are  aliens,  it  may  claim  priority  of  payment  out  of  the  estate  of 
the  resident  individusd  partners  without  first  resorting  to  the  partnership 
effects.  (Ijeicis  v.  U.  8,  14  B.  R.  64;  s.  c.  13  B.  R.  33  ;  s.  c.  2  W.  N.  31 ;  s.  c. 
32  Leg.  Int.  371.) 

The  United  States  is  entitled  to  priority  of  payment  without  regard  to  the 
form  of  the  indebtedness.  (Lewis  v.  V,  S,  14  B.  R.  64 ;  s.  c.  13  B.  R.  33 ;  s. 
c.  2  W.  N.  31 ;  8.  c.  32  Leg.  Int.  371.) 

The  United  States  need  not  exhaust  collaterals  held  by  it  before  claiming 
priority  of  payment  out  of  a  bankrupt  estate.  (Lewis  v.  U.  8.  14  B.  R.  64 ; 
8.  c.  13  B.  R.  33;  s.  c.  2  W.  N.  31 ;  s.  c.  32  Leg.  Int.  371.) 

The  United  States  is  entitled  to  priority,  although  it  does  not  prove  its 
claims.  (Uwift  v.  U.  8.  14  B.  R.  64 ;  s.  c.  13  B.  R.  33;  s.  c.  2  W.  N.  31 ;  s.  c. 
32  Leg.  Int.  371.) 

If  a  party  purchases  an  imported  article,  duty  free,  and  is  subsequently 
compelled  to  pay  the  duty  in  order  to  get  possession  of  the  article,  he  is  en- 
titled to  be  subrogated  to  the  priority  of  the  United  States.  (In  re  Eirkland, 
Chase  &  Co.  14  B.  R.  139.) 

A  party  who  purchased  an  imported  article,  duty  free,  and  was  compelled 
to  pay  the  duty  in  order  to  get  possession  thereof,  is  entitled  to  priority, 
although  he  has  proved  his  claim  as  unsecured.  (In  re  Kirkland,  Chase  & 
Co.  14  B.  R.  157;  s.  c.  22  Pitts.  L.  J.  207;  s.  c.  8  C.  L.  N.  410.) 
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(c)  A  Btate  may  come  into  the  binkrapt  court  and  claim  taxes  due  to  it, 
but  it  can  nob  be  compsUed  to  do  so.  (S'oJsjs  v.  Stite^  9  B.  R.  191 ;  s  c.  46 
Oeo.  412.) 

In  We9t  Virginia,  the  State  ha3  a  prior  lien  on  all  realty  for  toies,  an  J 
the  undoubted  right  to  enforce  it  to  the  prejudice  of  any  claim  due  to  a  cin- 
zen,  although  such  lien  may  be  subsequent  in  point  of  time.  If  the  lien  is 
tor  a  debt  other  than  taxes,  the  State  is  not  entitled  to  any  preference  oTJf 
other  creditors  of  the  same  class.  (//*  re  Brand,  3  B.  R.  321;  a.  c.  3  L.  T. 
B.  66.) 

The  failure  of  the  binkrupt  to  comply  with  his  covenant  to  pay  the  tax» 
assessed  upon  the  demised  prijmises,  does  not  give  ths  lessor  a  right  to  claim 
a  priority  upon  the  payment  thereof.     (In  re  Parker  &  Peck,  6  Ben.  2S6.) 

(d)  This  section  does  not  refer  to  any  part  of  the  estate  derived  from  the 
aale  of  property  on  which  creditors  may  have  a  specific  lien.  Operatives  cm 
not  therefore  claim  a  priority  over  lien  creditors  in  the  distribution  of  sach  a 
ftind.     (In  re  William  McConnell,  9  B.  R.  387;  s.  c.  31  Leg.  Int.  61.) 

Where  the  fund  derived  from  the  sale  of  property  in  a  manufactory  is  not 
sufficient  to  pay  both  the  landlord  and  the  operatives,  they  will,  under  the 
laws  of  New  Jersey,  be  allowed  to  share  j>r<?  rata.  (In  re  William  McConneii, 
9  B.  R.  387;  s.  0.  31  Leg.  Int.  61.) 

Laborers  employed  by  a  brickmaker  are  entitled  to  a  priority  tinder  thii 
flection.  A  party  who  has  taken  an  assignment  of  the  claims  of  sevenl 
laborers,  as  security  for  money  advanced  by  him  to  them,  is  entitled  to  de- 
mand this  priority  on  each  claim  so  held  by  him,  and  the  balance  that  re- 
mains after  the  payment  of  his  advances  will  be  paid  to  the  laborers.  (In  re 
S.  Brown,  3  B.  R.  720;  s.  c.  4  Ben.  142.) 

A  claim  by  a  father  for  services  rendered  by  his  minor  son  as  an  operatire 
to  the  bankrupt  is  entitled  to  priority  to  the  amount  of  fifty  dollars,  (hre 
Harthorn,  4  B.  R.  103.) 

A  surveyor  of  wood  is  not  entitled  to  a  preference  as  an  operative  for  his 
services.     (In  re  Blackman  Bros.  6  C.  L.  N.,18.) 

If  the  claim  arises  under  an  entire  contract  for  the  labor  of  the  claimant 
and  the  services  of  his  team,  it  can  not  be  apportioned,  and  the  claimant  ii 
not  entitled  to  a  preference  as  an  operative.  (In  re  Blackman  Bros.  6  0.  L. 
N.  18.) 

The  claim  of  an  apprentice  for  work  done  beyond  the  time  fixed  by  the 
master  as  reasonable,  under  an  agreement  for  a  specific  compensation  is  en- 
titled to  priority  as  the  claim  of  an  operative.  (In  re  Steiner,  1  Penn.  L.  J. 
868.) 

(e)  This  is  limited  to  priorities  or  preferences  created  by  the  laws  of  the 
United  States.  It  does  not  extend  to  priorities  or  preferences  created  by  the 
laws  of  a  State.  (Ja  re  Stuyvesunt  Bank,  9  B.  R.  318;  s.  o.  10  B.  K.  3;)9; 
s.  c.  49  How.  Pr.  133 ;  8.  c.  12  Blatch.  179.) 

An  agreement  that  a  creditor  shall  have  priority  of  payment  out  of  the 
assets,  is  contrary  to  the  entire  spirit  and  purpose  of  the  statute,  and  is  in- 
valid. {In  re  Stuyvesant  Bank,  9  B.  R.  318;  s.  c.  10  B.  R.  899;  s,  c.  49  How. 
Pr.  183;  s.  c.  12  Blatch.  179.) 

The  surety  on  a  custom  house  bond  is  entitled  to  priority  of  payment  out 
of  the  estate  of  the  principal.  (MoU  v.  Maria,  9  Wash.  196;  Champney$r. 
Lyle,  1  Binn.  327.) 

The  surety  on  a  custom  house  bond  is  entitled  to  priority,  aithouj^h  be 
paid  it  after  the  commencement  of  proceedings  in  bankruptcy.  {MiM^^ 
Maria,  2  Wash.  196.) 
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If  the  trustee  of  the  principal  in  a  dnty  bond  receives  the  fands  of  the 
principal  and  then  mingles  them  with  his  own,  the  surety  can  not  claim  pri- 
ority of  payment  out  of  the  estate  of  the  trustee  in  bankruptcy.  (FoUocts  v. 
Pj-aU,  2  Wash.  490  ) 

A  surety  upon  a  custom  house  bond  can  not  lay  an  attachment  in  th& 
hands  of  the  assignee,  for  Congress  did  not  consider  the  same  person  in  rela- 
tion to  the  same  property  indifferently  as  the  assignee  holding  the  property 
adversely  to  the  bankrupt,  and  as  a  trustee  holding  it  under  and  for  him. 
(Oliver  V.  Smith,  5  Mass.  183.) 

Taxes,  whether  Federal  or  State,  may  be  collected  in  the  ordinary  way» 
but  if  not  collected,  and  the  property  passes  to  aud  is  administered  by  the 
assignee,  the  taxes  are  then  entitled  to  prioritv  ftnd  preference  under  tliia 
Motion.  (U.  S,  V.  Berron,  9  B.  R.  535  ;  s.  c.  20  Wall.  251 ;  s.  c.  1  A.  L.  T. 
[N.  S.]274.). 

Sec.  6102. — Whenever  a  dividend  is  ordered,  the  register  shall,. 
Ti-ithin  ten  days  after  the  meeting,  prepare  a  list  of  creditors  en-' 
titled  to  dividend,  and  shall  calenlate  and  set  opposite  to  the- 
name  of  each  creditor  who  has  proved  his  claim  the  dividend  to 
which  he  is  entitled  out  of  the  net  proceeds  of  the  estate  set  apart 
for  dividend,  and  shall  forward,  by  mail,  to  every  creditor  a  state- 
ment of  the  dividend  to  which  he  is  entitled,  and  snch  creditor 
shall  be  paid  by  the  assignee  in  such  manner  as  the  court  may 
direct. 

The  list  is  the  list  shown  bv  Forms  Nos.  82  and  33.  (Anon.  1  B.  R.  219; 
in  re  Dean,  1  B.  R.  249  ;  s.  c.  "l  L.  T.  B.  9.) 

There  is  no  warrant  in  the  statute  for  paying  dividends  to  creditors  who 
have  not  proved  their  claims ;  on  the  contrary,  all  the  sections  on  the  subject 
expressly  or  by  necessary  intendment  refer  to  creditors  who  have  verified 
their  debts  in  the  mode  required  by  law.    (In  reKoyt,  3  B.  R.  55.) 

The  passing  of  the  order  of  dividend  is  the  period  that  fixes  the  rights  of 
creditors  in  respect  to  that  particular  dividend.  Creditors  who  prove  their 
claims  after  that  time  can  not  participate  in  the  dividend,  although  the  proofs 
are  made  previous  to  the  payment  of  the  money  out  of  the  hands  of  the  as- 
signee. This  coDstruction  is  the  only  one  that  can  give  consistency  to  the 
proceedings.  If  additional  debts  may  be  brought  into  the  computation,  nO' 
pro  rata  can  ever  be  fixed,  as  it  would  be  subject  to  incessant  fluctuations 
and  renewals.     (In  re  Edmund  H.  Miller,  1  N.  Y.  Leg.  Obs.  180.) 

Every  creditor  who  proves  his  debt  is  entitled  to  a  dividend,  whether  he 
is  an  individual  creditor  or  a  creditor  of  a  firm  of  which  the  bankrupt  was  a 
member.     (Tucker  v.  OxLey,  5  Cranch,  34;  s.  c.  1  Cranch  C.  C.  419.) 

If  a  writ  of  error  is  pending,  and  a  bond  has  been  filed  to  stay  execution, 
no  dividend  can  be  paid  on  the  judgment  until  the  writ  of  error  is  deter- 
mined, when  the  debt  will  be  ordered  to  be  paid  or  expunged,  or  further  sus- 
pended, as  shall  be  indicated  by  the  exigencies  of  the  judgment  on  the  writ 
of  error.     (In  re  Daniel  Sheehan,  8  B.  R.  845.) 

Where  only  one  creditor  has  proved  his  claim,  he  is  entitled  to  be  paid  in 
full,  if  there  is  enough  for  that  purpose ;  if  there  is  not  enough,  he  takes  the 
whole.  (In  re  Hayhes,  2  B.  R.  227 ;  s.  c.  1  L.  T.  B.  121 ;  in  re  James,  2  B.'R. 
227;  s.  C.  IL.  T.  B.  121.) 

If  there  is  a  surplus  fund  after  the  payment  of  all  the  debts  of  a  bankrupt 
bauk,  the  holders  of  its  bills  may  be  allowed  interest  from  the  date  of  the 
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adjudication.     (In  re  Bank  of  North  Carolina,  10  B.  R.  289;  s.  c.  13  B.  R 
129.) 

If  the  assets  are  more  than  sufficient  to  pay  all  the  claims  in  full  that  have 
been  proved  against  the  estate,  interest  may  be  allowed  up  to  the  day  of  thf 
payment  of  the  claims  respectively.  (In  re  Edward  Hagan,  10  B.  R  88'3 ; 
2 71  re  R.  M.  &  8,  R.  Town,  8  B.  R.  40.) 

After  a  dividend  has  been  declared,  an  attachment  of  the  sum  due  to  a 
creditor  may  be  laid  in  the  hands  of  the  assignee.  (Deeoster  v.  JArermort,  4 
Mass.  101 ;  contra,  in  re  Bridgman,  2  B.  R.  252;  Jackwa  v.  Miller^  9  B.  R.  143: 
8.  c.  6  L.  T.  B.  85.) 

The  assignee  in  an  action  to  recover  a  dividend  can  not  deny  the  authoritv 
of  the  court  to  declare  the  dividend.     (Oulick  v.  Melcer,  3  Cranch  C.  C.  650, i 

Unclaimed  dividends  can  not  be  turned  over  to  the  bankrupt  so  long  as 
any  creditor  remain  unpaid  and  choose  to  insist  upon  payment,  (/a  r»  Peter 
Blight,  1  Penn.  L.  J.  225.) 

If  dividends  remain  unclaimed,  they  will,  after  a  certain  time,  fall  into 
the  general  fund,  and  a  new  dividend  may  be  made.  (In  re  Peter  Blight,  1 
Penn.  L.  J.  225.) 

If  the  holder  of  a  note  which  is  indorsed  by  two  persons  receives  paymeat 
in  full  from  the  second  indorser,  and  subsequently  accepts  a  dividend  from 
the  estate  of  the  second  indorser,  he  must  be  considered  as  holding  such  din- 
dend  for  the  use  of  the  second  indorser.     {Sdf  ridge  v.  OiU^  4  Mass.  95.) 

Where  a  balance  remains  in  hand,  after  paying  all  the  creditors  who  bare 
proved  their  claims,  it  should  be  held  for  those  who  have  failed  to  prove  their 
claims,  {[n  re  Haynes,  2  B.  R.  227 ;  s.  c.  1  L.  T.  B.  121 ;  in  re  James,  2  B.  R. 
227;  s.  c.  IL.  T.  B.  121.) 

After  the  debts  are  paid,  the  assignee  is  trustee  for  the  bankrupt;  and  the 
debts  are  those  which  have  been  duly  proved  to  be  such.  The  balance  that 
remains  after  such  debts  are  paid  may  be  given  to  the  bankrupt.  {SteetefU  t. 
Eurles,  25  Mich.  40;  in  re  Hoyt,  3  B.  R.  55;  in  re  Lathrop  et  al  5  B.  R  43: 
8.  c.  5  Ben.  199;  Steen  v.  AyUaworth,  18  Conn.  244;  Cromwell  v.  Comegy^  7 
Ala.  498.) 

An  omission  of  property  from  the  schedule  will  not  estop  the  bankrupt  or 
his  heirs  from  claiming  any  title  or  interest  in  it.  (Steevens  v.  EarU4^  25 
Mich.  40.) 

It  can  make  no  special  difference  whether  the  rights  of  the  assignee  are 
regarded  as  powers  or  trusts.  In  most  respects  they  are  quite  analogous  to 
the  former.  Under  the  statute,  the  rights  of  the  bankrupt  to  what  remains 
to  him  as  surplus  is  the  same  in  either  case,  whether  regarded  as  the  residaum 
of  a  trust  or  as  a  title  discharged  of  the  burden  of  a  power  of  disposal.  The 
statute  makes  no  provision  for  a  reconveyance,  and  without  it  the  title  to 
land  that  remained  undisposed  of  after  the  termination  of  the  proceedings, 
and  the  payment  of  all  expenses,  and  all  the  claims  that  have  been  prove(i, 
vests  in  the  bankrupt,  because  the  estate  of  a  trustee  who  receives  land  for 
particular  purposes  terminates  when  they  are  fulfilled.  {Sfeecens  v.  Earla,  25 
Mich.  40 ;  Colie  v.  Jamison,  13  B.  R.  1 ;  s.  c.  0  N.  Y.  Supr.  566  ;  s.  c.  11  N.T. 
Supr.  284.) 

The  bankrupt  should  file  a  petition,  on  oath,  showing  his  reasons  to  be- 
lieve that  no  other  creditors  desire  to  prove  their  claims,  and  asking  to  have 
the  fund  paid  to  him.  Before  such  a  payment  is  made  it  should  be  ebowo 
that  the  creditors  have  had  due  notice  of  the  proceedings,  and  an  opportunity 
to  prove  their  claims.  {In  re  Hoyt,  3  B.  R.  65 ;  in  re  Lathrop  et  ai  5  B.  R 
48;  B.  c.  5  Ben.  199.) 
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"When  the  declaration  of  a  dividend  was  on  the  face  of  the  deposition  un- 
authorized, the  assignee  may  withhold  its  payment.  {In  re  Hugh  T.  Her- 
rick,  13  B.  R  812.) 

Sec.  5103. — If,  at  tlie  first  meeting  of  creditors,  or  at  any  meet- 
ing of  creditors  specially  called  for  that  purpose,  and  of  which 
previous  notice  shall  have  been  given  for  such  length  of  time  and 
in  such  manner  as  the  court  may  direct,  three-fourths  in  value  of 
the  creditors  whose  claims  have  been  proved  shall  resolve  that  it 
is  for  the  interest  of  the  general  body  of  the  creditors  that  the  es- 
tate of  the  bankrupt  shall  be  settled  by  trustees,  under  the  inspec- 
tion and  direction  of  a  committee  of  the  creditors,  the  creditors 
may  certify  and  report  such  resolution  to  the  court,  and  may 
nominate  one  or  more  trustees  to  take  and  hold  and  distribute  the 
estate,  under  the  direction  of  such  committee.  If  it  appears,  after 
hearing  the  bankrupt  and  such  creditors  as  desire  to  be  heard,  that 
the  resolution  was  duly  passed,  and  that  the  interests  of  the  cred- 
itors will  be  promoted  thereby,  the  court  shall  confirm  it;  and 
upon  the  execution  and  filing,  by  or  on  behalf  of  three-fourths  in 
value  of  all  the  creditors  whose  claims  have  been  proved,  of  a 
consent  that  the  estate  of  the  bankrupt  shall  be  wound  up  and 
settled  by  trustees  according  to  the  terms  of  such  resolution, 
the  bankrupt,  or  if  an  assignee  has  been  appointed,  the  as- 
signee shall,  under  the  direction  of  the  court,  and  under  oath, 
convey,  transfer,  and  deliver  all  the  property  and  estate  of 
the  bankrupt  to  the  trustees,  who  shall,  upon  such  convey- 
ance and  transfer,  have  and  hold  the  same  in  the  same  manner, 
and  with  the  same  powers  and  rights,  in  all  respects,  as  the  bank- 
rupt would  have  had  or  held  the  same  if  no  proceedings  in  bank- 
ruptcy had  been  taken,  or  as  the  assignee  in  bankruptcy  would 
have  done  had  such  resolution  not  been  passed.  Such  consent  and 
the  proceedings  under  it  shall  be  as  binding  in  all  respects  on  any 
creditor  whose  debt  is  provable,  who  has  not  signed  the  same,  as 
if  he  had  signed  it,  and  on  any  creditor  whose  debt,  if  provable, 
is  not  proved,  as  if  he  had  proved  it.  The  court,  by  order,  shall 
direct  all  acts  and  things  needful  to  be  done  to  carry  into  eflTect 
such  resolution  of  the  creditors,  and  the  trustees  shall  proceed  to 
wind  up  and  settle  the  estate  under  the  direction  and  inspection 
of  such  committee  of  the  creditors,  for  the  equal  benefit  of  all  such 
creditors:  and  the  winding  up  and  settlement  of  any  estate  under 
the  provisions  of  this  section  shall  be  deemed  to  be  proceedings  in 
bankruptcy ;  and  the  trustees  shall  have  all  the  rights  and  powers 
of  assignees  in  bankruptcy.  The  court,  on  the  application  of  such 
trustees,  shall  have  power  to  summon  and  examine,  on  oath  or 
otherwise,  the  bankrupt  or  any  creditor,  or  any  person  indebted 
to  the  estate,  or  known  or  suspected  of  having  any  of  the  estate 
in  his  possession,  or  any  other  person  whose  examination  may  be 
material  or  necessarv  to  aid  the  trustees  in  the  execution  of  their 
trust,  and  to  compel  the  attendance  of  such  persons  and  the  pro- 
duction of  books  and  papers,  in  tlie  same  manner  as  in  other  pro- 
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ceedingsin  bankruptcy;  and  the  bankrupt  sliall  have  the  like  ri<jlit 
to  appi}  for  and  obtain  a  discharge  after  the  passage  of  such  reso- 
lution and  the  appointment  of  such  trustees  as  if  such  resolu- 
tion had  not  been  passed,  and  as  if  all  the  proceedings  had  con- 
tinued in  tlie  manner  provided  in  the  preceding  sections  of  this 
Title.  If  the  resolution  is  not  duly  reported,  or  the  consent  of 
tlie  creditors  is  not  duly  filed,  or  if,  upon  its  tiling,  the  court  does 
not  think  fit  to  approve  thereof,  the  bankruptcy  shall  proceed  as 
if  no  resolution  liad  been  passed,  and  tlie  court  may  make  all 
necessar}'  orders  for  resuming  the  proceedings.  And  the  period 
of  lime  which  shall  have  elapsed  between  the  date  of  the  reso- 
lution and  the  date  of  the  order  for  resuming  proceedings  shall 
ni>t  be  reckoned  in  calculating  periods  of  time  prescribed  by  this 
Title. 

The  creditors  may  avail  themselves  of  the  provisions  of  this  section  either 
at  the  fifiit  meeting  or  at  any  time  subsequent  to  the  first  meeting.  {In  n 
Jones,  2  B.  R.  69.) 

Parties  desiring  the  confirmation  of  the  resolution  are  the  moving  parties, 
and  should  serve  papers  in  support  of  their  motion  on  the  opposing  parties. 
The  opposing  parties  may  then,  in  turn,  serve  papers  in  opposition  thereto. 
(//I  re  American  Water  Proof  Cloth  Co.  3  B.  R.  285;  s.  c.  1  Ben.  526.) 

The  bankrupt  must  mnke  affidavit  that  creditors  holding  three-fourths  of 
all  the  debts  proven  have  signed  the  appointment  of  the  trustees.  It  is  an 
objection  to  the  trustee  that  he  is  a  relative  of  the  hankmpt,  and  to  a  member 
of  the  committee  that  he  bus  become  a  creditor  by  the  purchase  of  claims.  It 
is  an  insuperable  objection  that  the  trustee  is  one  of  the  committee,  which 
consists  only  of  two.  The  action  of  the  trustee  would  neutralize  the  opposi- 
tion of  the  other  member,  and  there  is  in  substance  no  committee.  {In  n 
Still  well,  2  B.  R.  52G.) 

The  mere  fact  of  relationship  in  the  ninth  degree,  or  to  a  less  degree,  on 
the  part  of  a  proposed  trustee,  to  the  bankrupt,  or  to  a  creditor,  even  the 
largest  in  amount,  of  the  bankrupt,  or  to  a  proposed  member  of  the  com- 
mittee, or  on  the  part  of  a  proposed  member  of  the  committee  to  such  cred- 
itor or  to  the  bankrupt,  cun  not  be  regarded  as  a  disqualification.  Other 
facts  may,  however,  concur  with  such  relationship  to  make  a  confirmation 
improper.  If  the  proposed  member  of  the  committee  has  a  place  of  bufflDeas 
in  the  district  which  he  visits  daily,  the  fact  that  he  resides  out  of  the  dis- 
trict is  immaterial.  {In  re  Zinn  et  uL  4  B.  R.  486 ;  a.  c.  4  Ben.  500 ;  a.  c.  40 
How.  Pr.  461 ;  s.  c.  43  How.  Pr.  64.) 

The  court  has  the  power  to  protect  the  interests  of  those  who  do  not  vote 
in  favor  of  the  resolution.  The  will  of  three-fourths  in  value  of  the  creditors 
whose  claims  have  been  proved,  is  not  to  control  in  respect  to  the  claims  of 
those  who  do  not  vote  fur  the  resolution,  unless  the  court  sees  that  the  inter- 
ests of  the  latter  will  be  promoted  by  carrying  the  resolution  into  eflfect.  A 
trustee  who  has  obligated  himself  by  a  private  agreement  to  wind  up  the 
estate  for  his  own  benefit  and  that  of  the  signing  creditors,  to  the  exclusioo 
of  the  non-signing  creditors,  will  not  be  approved.  {In  re  Theodore  U.  Vet- 
terlein,  6  B.  R.  618.) 

A  person  who  has  been  appointed  a  receiver  in  a  proceeding  in  a  State 
court,  which  is  voidable  under  the  bankrupt  law,  can  not  be  a  trustee.  If  be 
is  to  account  to  the  bankrupt  court  at  all,  he  must  account  to  the  trustee  or 
assignee  to  be  appointed  by  that  court.  It  is  not  proper  that  he  should  as 
trustee  be  plaintiff,  and  as  receiver  be  defendant.     This  is  a  positive  incom- 
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patibility  which  the  conrt  can  not  permit  one  of  its  officers  to  occapy.  If  he 
is  to  be  trustee,  he  must  look  to  the  bankrupt  court  alone  as  the  source  of  his 
authority.  If  he  is  to  hold  and  administer  as  receiver  under  the  State  laws 
the  property  which  he  received  as  receiver,  be  must  so  administer  it  without 
loolang  to  the  bankrupt  court  for  any  authority  or  direction.  If  he  is  to  ad- 
minister such  property  as  trustee,  he  must  so  administer  it  without  looking 
to  the  State  court  or  any  other  court  but  the  bankrupt  court  for  authority  or 
direction.  {In  re  Stuyvesant  Bank,  6  B.  R.  272;  riaXt  v.  Archer^  6  B.  R.  465 ; 
a.  c.  9  Blatch.  559.) 

The  action  of  the  creditors  in  selecting  a  trustee  and  a  committee  is  a 
unit,  and  the  resolutions  must  be  confirmed  as  a  whole  or  not  at  all.  If  one 
of  the  proposed  committee  is  the  president  of  a  corporation  which  claims  a 
preference  that  is  disputed  by  other  creditors,  the  resolution  will  not  be  ap- 
proved. {In  re  Stuyvesant  Bank,  6  B.  R.  272 ;  Piatt  v.  Archer,  6  B.  R.  465 ; 
8.  c.  9  Blatch.  559.) 

When  the  order  of  the  court  directs  that  a  conveyance  shall  be  executed 
by  the  bankrupt  and  the  assignee  to  the  trustee,  subject  to  the  approval  of 
the  court,  the  title  will  not  pass  until  the  conveyance  is  so  approved.  {Potter 
V.  Wright,  1  W.  N.  637.) 

The  title  vested  in  a  trustee  chosen  under  this  section  is  the  same  in  all 
re&pects  as  the  title  vested  in  an  assignee  regularly  appointed  in  proceedings 
in  bankruptcy.  {In  re  Williams,  2  B.  R.  229;  s.  c.  1  L.  T.  B.  107,  113;  s.  c. 
3  A.  L.  Rev.  874.) 

When  a  trustee  departs  from  his  actual  duty,  and  volunteers  to  do  some- 
thing outside  of  his  duty  for  the  benefit  of  the  estate,  he  incurs  a  personal 
liability.     {Hallam  v.  Maopwell,  2  Cin.  136.) 

When  a  trustee  acts  lonajide  in  the  discharge  of  a  duty  imposed  upon  him 
by  law,  he  does  not  incur,  at  least,  a  primary  personal  liability.  {Hallam  v. 
Maxweil,  2  Cin.  136.) 

The  bankrupt  may  be  examined  by  a  creditor,  although  the  proceedings 
have  been  superseded  by  the  appointment  of  a  trustee.  {In  re  Jay  Cook  & 
Co.  10  B.  R.  126.) 

The  intent  and  effect  of  this  section  is  that  all  the  ordinary  processes  and 
proceedings  under  the  act  are  for  the  time  being  absolutely  superseded  and 
suspended,  excepting  so  far  as  such  processes  and  proceedings  are  retained 
by  express  words  or  necessary  implication.     {In  re  Trowbridge,  9  B.  R.  274.) 

The  power  and  jurisdiction  of  the  court  are  retained  over  the  proceeding, 
in  order  that  it  may  interfere  whenever  it  may  become  necessary  for  the  pre- 
servation and  enforcement  of  the  rights  of  all  parties  concerned.  The  trustee 
and  committee  have  full  power  to  arrange,  and  by  mutual  agreement  to  ad- 
just everything  relating  to  the  settlement  and  winding  up  of  the  estate,  but 
they  can  not  adjudicate  or  decide  any  disputed  matter.  They  have  no 
judicial  powers.  Those  are  all  reserved  to  the  court.  {In  re  Trowbridge,  9 
B.  R.  274.) 

A  creditor  who  proves  his  claim  before  the  selection  of  a  trustee  and  com- 
mittee, thereby  establishes  his  right  prima  facie  to  participate  in  the  distri- 
bution of  assets  under  those  proceedings.  If,  in  such  a  case,  the  claim  is 
disputed,  the  only  way  in  which  the  dispute  can  be  adjudicated  is  by  an 
application  to  the  court  to  expunge  or  abate  the  claim,  in  which  application  the 
trustee  must,  of  course,  be  the  moving  party.   {In  re  Trowbridge,  9  B.  R.  274.) 

The  trustees,  under  direction  of  the  committee,  may,  if  so  ordered  by  the 
court,  proceed  to  settle  the  estate  just  as  if  there  had  l>een  no  adjudication  of 
bankruptcy,  and  the  bankrupt  was  managing  his  own  affairs,  taking  care 
always  to  secure  legal  protection  to  each  of  the  creditors.  If  under  such  a 
jg^eueral  order,  the  interposition  of  the  court  is  needed  for  the  examination  of 
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witnesses  under  oath,  &c.,  application  therefor  may  be  made  to  the  judge  or 
register.  And,  if  made  to  the  judge,  he,  on  granting  the  same,  will  order 
the  examination  to  be  had  before  the  re^ster  or  otherwise.  In  other  words, 
wherever  the  trustees  and  committee  are  satisfied  that  demands  are  correct, 
and  need  no  testimony  to  be  tak«n,  they  can  allow  the  same.  When  they  are 
not  satisfied,  the  demand  should  be  proved  before  the  register  on  notice  to 
the  trustees.  They  can  dispose  of  assetfi  and  settle  the  estate  without  especial 
orders  in  each  matter  before  them;  keep  their  own  accounts  and  records  of 
their  proceedings;  have  the  aid  of  the  register  or  judge  when  needed,  and 
finally  have  their  action  ultimately  closed  by  the  formal  decree  of  the  court. 
The  register  should  allow  no  claims  except  such  as  are  disputed  or  arc  sub- 
mitted  to  him  for  decision  by  the  trustees.  {In  re  Darby,  4  B.  B.  211,  809; 
in  re  Zinn  et  al,  4  B.  R.  486;  s.  c.  40  How.  Pr.  461 ;  s.  c.  4  Ben.  600;  s.  c.  48 
How.  Pr.  64 ;  in  re  Trowbridge,  9  B.  R.  374 ;  contra^  in  re  Bakcwell,  4  B.  R 
€19;  8.  0.  2  L.  T.  B.  212;  s.  c.  18  Pitts.  L.  J.  289.) 

If  a  claim  which  was  not  proved  before  the  selection  and  appointment  of 
the  trustee  is  disputed,  the  creditor  should  proceed  by  petition  directly  to 
the  court  setting  forth  the  fact,  nature,  and  consideration  of  his  claim,  and 
praying  for  leave  to  prove  the  same  and  for  its  allowance.  If  the  facts  stated 
in  the  petition  make  out  a  prima  facie  case,  the  court  will  make  an  order  re- 
quiring the  trustee  to  answer  the  same.  Upon  the  coming  in  of  the  answer, 
the  court  will  proceed  by  reference  to  take  proofs  or  otherwise  to  a  final  dis- 
position or  determination  of  the  matter  as  may  be  deemed  most  expedient. 
(In  re  Trowbridge,  9  B.  R.  274.) 

By  providinq;  that  over  the  settlement  and  distribution  the  committee 
shall  have  the  direction,  the  statute  has  withdrawn  control  over  them  from 
every  other  power,  and  to  that  extent  has  superseded  the  ordinary  proceed- 
ings in  bankruptcy.  The  ordinary  proceedings  are  intended  to  be  summary. 
Such  hurried  settlement  of  estates  is  sometimes  prejudicial  to  the  interests  of 
the  creditors ;  for  this  reason  the  power  to  administer  the  estate  is  given  to  cer- 
tain representatives  of  the  creditors.  The  district  court  can  not,  therefore, 
direct  the  calling  of  a  meeting  for  purposes  of  distribution.  {In  re  Jay 
Cooke  &  Co.  11  B.  R.  1;  s.  c.  31  Leg.  Int.  857;  s.  c.  1  Cent.  L.  J.  580;  a.  C. 
22  Pitts.  L.  J.  69;  s.  o.  1  W.  N.  51.) 

If  the  committee  exercise  their  discretion  malafitle^  they  may  be  controlled 
but,  in  the  absence  of  fraud,  their  direction  to  the  trustee  in  regard  to  the 
settlement  of  the  estate  is  conclusive.  Certainly  the  discretion  vested  in 
them  can  not  be  controlled  by  any  meeting  of  creditors  called  after  their  ap- 
pointment. {In  re  Jay  Cooke  &  Co.  11  B.  R.  1 ;  s.  c.  31  Leg.  Int.  357;  ft.  o. 
1  Cent.  L.  J.  580;  s.  c.  22  Pitts.  L.  J.  59;  s.  c.  1  W.  N.  51.) 

Where  a  creditor  has  been  guilty  of  unreasonable  delay  in  preparing  his 
claim  for  proof,  the  court  will  not  restrain  the  trustee  from  declaring  a  dividend. 
{Gibson  v.  LewiSy  11  B.  R.  247;  s.  c.  32  Leg.  Int.  22;  s.  c.  9  Pac.  L.  R.  75.) 

If  a  creditor,  who  has  not  proved  his  debt,  has  a  lien  on  certain  stock  in 
the  hands  of  the  trustee,  he  may  be  restrained  from  disposing  of  that  stock 
until  the  claim  can  be  proved.  {Gibson  v.  Lswis^  11  B.  R  247;  s.  c.  82  Leg. 
Int.  22;  s.  c.  9  Pac.  L.  R.  75.) 

The  committee  are  entitled  to  compensation  for  their  services.  {In  re 
Treat,  10  B.  R.  810.) 

The  compensation  of  the  committee  should  be  limited  to  such  an  amount 
as  will  afford  a  reasonable  compensation  for  the  services  required  and  rendered 
to  a  person  of  ordinary  standing  and  ability  competent  for  such  duties.  (/> 
re  Treat,  10  B.  R.  310.) 

The  estate  in  the  hands  of  a  trustee  is  not  liable  for  the  register's  fees  in- 
cident to  a  second  general  meeting  of  creditors.  {In  re  Richard  H.  Hinsdale, 
12  B.  R.  480 ;  s.  c.  6  Ben.  281.) 
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Sec.  6103  a  (22  June,  1874,  §  17).— That  in  all  cases  of  bank- 
ruptcy now  pending,  or  t3  bi^  hereafter  pending,  by  or  against 
any  person,  whether  an  adjudication  in  bankruptcy  shall  have 
been  had  or  not,  the  creditors  of  such  alleged  bankrupt  may,  at  a 
meeting  called  under  the  direction  of  the  conrt,  and  upon  not  less 
than  ten  days'  notice  to  eacli  known  creditor,  of  the  time,  place, 
and  purpose  of  such  meeting,  such  notice  to  be  personal  or  other- 
wise, as  the  court  may  direct,  resolve  that  a  composition  proposed 
by  the  debtor  shall  be  accepted  in  satisfaction  of  the  debts  due  to 
them  from  the  debtor.  And  such  resolution  shall,  to  be  operative, 
have  been  passed  by  a  majority  in  number  and  three-fourths  in 
value  of  the  crcditoi*s  of  the  debtor  assembled  at  such  meeting 
either  in  person  or  by  proxy,  and  shall  be  confirmed  by  the  signa- 
tures thereto  of  the  debtor  and  two-thirds  in  number  and  one-half 
in  value  of  all  the  creditors  of  the  debtor.  And  in  calculating  a 
majority  for  the  purpose  of  a  composition  under  this  section, 
creditors  whose  debts  amount  to  sums  not  exceeding  fifty  dollars 
shall  be  reckoned  in  the  majority  in  value,  but  not  in  the  majority 
in  number;  and  the  value  of  the  debts  of  secured  creditors  above 
the  amount  of  such  security,  to  be  determined  by  the  court,  shall, 
as  nearly  as  circumstances  admit,  be  estimated  in  the  same  way. 
And  creditors  whose  debts  are  fully  secured  shall  not  be  entitled 
to  vote  upon  or  to  sign  such  resolution  without  first  relinquishing 
fiuch  security  for  the  benefit  of  the  estate. 

The  debtor,  unless  prevented  by  sickness  or  other  cause  satis- 
factory to  such  meeting,  shall  be  present  at  the  same,  and  shall 
answer  any  inquiries  made  of  him ;  and  he,  or,  if  be  is  so  pre- 
vented from  being  at  such  meeting,  some  one  in  his  behalf,  shall 
produce  to  the  meeting  a  statement  showing  the  whole  of  his  as- 
sets and  debts,  and  the  names  and  addresses  of  the  creditors  to 
whom  such  debts  respectively  are  due. 

Such  resolution,  together  with  the  statement  of  the  debtor  as 
to  his  assets  and  debts,  shall  be  presented  to  the  court;  and  the 
court  shall,  upon  notice  to  all  the  creditors  of  the  debtor  of  not 
less  than  five  days,  and  upon  hearing,  inquire  whether  such  reso- 
lution has  been  passed  in  the  manner  directed  by  this  section  ; 
and  if  satisfied  that  it  has  been  so  passed,  it  sliall,  subject  to  the 
provisions  hereinafter  contained,  and  upon  being  satisfied  that  the 
same  is  for  the  best  interest  of  all  concerned,  cause  such  resolution 
to  be  recorded  and  statement  of  assets  and  debts  to  be  filed ;  and 
until  such  record  and  filing  shall  have  taken  place,  such  resolu- 
tion shall  be  of  no  validity.  And  any  creditor  of  the  debtor  may 
inspect  such  record  and  statement  at  all  reasonable  times. 

The  creditors  may,  by  resolution  passed  in  the  manner  and 
under  the  circumstances  aforesaid,  add  to,  or  vary  the  provisions 
of,  any  composition  previously  accei)ted  by  them,  without-preju- 
dice to  any  person  taking  interests  under  such  provisions  who  do 
not  assent  to  such  addition  or  variation.  And  any  such  additional 
resolution  shall  be  presented  to  the  court  in  the  same  manner  and 
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proceeded  with  in  the  same  way  and  with  the  same  consequences 
as  the  resolution  by  which  the  composition  was  accepted  in  the 
first  instance.  The  provisions  of  a  composition  accepted  by  such 
resohition  in  pnrsnancc  of  this  section  shall  be  binding  on  all  the 
creditors  whose  names  and  addresses  and  the  amounts  of  the  debts 
due  to  whom  are  shown  in  tlie  statement  of  tlie  debtor  produced 
at  the  meeting  at  which  the  resolution  shall  have  been  passed, 
but  shall  not  affect  or  prejudice  the  rights  of  any  other  creditors. 

Where  a  debt  arises  on  a  bill  of  exchange  or  promissory  note, 
if  the  debtor  shall  be  ignorant  of  the  holder  of  any  such  bill  of 
exchange  or  promissory  note,  he  shall  be  required  to  state  the 
amount  of  such  bill  or  note,  the  date  on  which  it  falls  due, 
the  name  of  the  acceptor  and  of  the  person  to  whom  it  is  payable, 
and  any  other  particulars  within  his  knowledge  respecting  the 
same;  and  the  insertion  of  such  particulars  shall  be  deemed  a  suf- 
ficient description  by  the  debtor  in  respect  to  such  debt. 

Any  mistake  made  inadvertently  by  a  debtor  in  the  statement 
of  his  debts  may  be  corrected  upon  reasonable  notice,  and  with  the 
consent  of  a  general  meeting  of  his  creditors. 

Every  sucli  composition  sliall,  subject  to  priorities  declared  in 
said  act,  provide  for  Rpro  rata  payment  or  satisfaction,  in  money, 
to  the  creditors  of  such  debtor,  in  proportion  to  the  amount  of  their 
unsecured  debts,  or  their  debts  in  respect  to  which  any  such  secu- 
rity shall  have  been  duly  surrendered  and  given  up. 

The  provisions  of  any  composition  made  in  pursuance  of  this 
section  may  be  enforced  by  the  court,  on  motion  made  in  a  sum- 
mary  manner  by  any  person  interested,  and  on  reasonable  notice ; 
and  any  disobedience  of  the  order  of  the  court  made  on  such  mo- 
tion shall  be  deemed  to  be  a  contempt  of  court.  Kules  and  regu- 
lations of  court  may  be  made  in  relation  to  proceedings  of  compo- 
sition herein  provided  for  in  the  same  manner  and  to  the  same 
extent  as  now  provided  by  law  in  relation  to  proceedings  in  bank- 
ruptcy. 

If  it  shall  at  any  time  appear  to  the  court,  on  notice,  satisfac- 
tory evidence,  and  hearing,  that  a  composition  under  this  section 
can  not,  in  consequence  of  legal  difficulties,  or  for  any  sufiicient 
cause,  proceed  without  injustice  or  undue  delay  to  the  creditors  or 
to  the  debtor,  the  court  may  refuse  to  accept  and  confirm  such 
composition,  or  may  set  the  same  aside ;  and,  in  either  case,  the 
debtor  shall  be  proceeded  with  as  a  bankrupt  in  conformity  with 
the  provisions  of  law,  and  proceedings  may  be  had  accordingly; 
and  the  time  during  which  such  composition  sliall  have  been  in 
force  shall  not,  in  such  case,  be  computed  in  calculating  periods 
of  time  prescribed  by  said  act, 

A  cq^poration  as  well  as  a  natural  person  is  entitled  to  the  benefits  of  the 
provisions  for  a  composition.  {In  re  Weber  Furniture  Co.  13  B.  R.  529;  s. 
c.  13  B.  R.  559.) 

A  case  in  bankruptcy  must  be  pending  to  authorize  proceedings  for  a 
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'Composition.      {In  re  Reiman  &  Friedlander,  11  6.  R.  21 ;  s.  c.  13  B.  R.  128; 
«.  c.  7  Ben.  455  ;  s.  c.  12  Blatch.  682.) 

A  meeting  to  consider  a  composition  may  bo  called  in  an  involuntary  case, 
altbongh  the  petition  is  defective,  for  the  d3fect  does  not  affect  the  jurisdic- 
tion of  the  court.     {In  re  Morris,  11  B.  R.  443.) 

When  an  application  is  filed,  an  order  will  be  made  directing  the  register 
to  call  a  meeting  and  giy«  the  proper  notices.  {In  re  Michael  H.  Spades,  13 
B.  R.  72 ;  fl.  c.  8  C.  L.  N.  32.) 

The  register  should  keep  a  docket  and  minutes,  but  need  not  send  mem- 
oranda to  the  court,  because  the  report  includes  them.  {In  re  Benjamin  F. 
Spiliman,  13  B.  R.  214.) 

The  course  of  proceedings  pointed  out  by  the  law  seems  to  be  for  the 
creditors  to  meet  and  discuss,  the  debtor  being  present  and  answering  all 
questions,  and  then  they  may  not  only  accept  or  reject  a  proposition  which 
was  made  and  filed  ten  days  before,  but  the  debtor  may  make  and  they  may 
accept  quite  a  different  proposition  from  that  which  he  came  prepared  to 
•offer.  The  creditors  are  to  be  notified  of  the  time,  place  and  purpose  of  the 
meeting,  but  not  necessarily  of  the  precise  proposition  to  be  made.  {In  re 
Haskell,  11  B.  R.  164;  s.  c.  9  Pac.  L.  R.  86;  s.  c.  1  Cent.  L.  J.  531.) 

Where  the  sworn  schedules  have  been  filed,  they  may  be  used  as  the 
written  statement.  (In  re  Haskel,  11  B.  R.  164;  s.  c.  9  Pac.  L.  R.  36;  s.  c. 
1  Cent.  L.  J.  631.) 

The  testimony  of  the  debtor  given  at  the  meeting  constitutes  a  part  of  his 
statement.  {In  re  Reiman  &  Friedlander,  11  B.  R.  21 ;  s.  c.  13  B.  R.  128;  s. 
€.  7  Ben.  455 ;  s.  c.  12  Blatch.  662.) 

The  inquiry  may  be  made  by  any  person  entitled  to  inquire,  although  the 
other  creditors  object.     {In  re  Morris,  11  B.  R.  443.) 

The  examination  of  the  debtor  is  for  the  purpose  of  arriving  at  a  true  ex- 
hibit of  his  affairs,  and  the  inquiries  to  be  maiie  must  be  only  such  as  will  be 
in  furtherance  of  such  object,  and  such  as  will  aid  in  determining  whether 
9ny  composition  at  all  ought  to  be  accepted  or  the  terms  of  the  one  which 
ought  to  be  accepted.  {In  re  Holmes  &  Lissberger,  12  B.  R.  86;  s.  c.  49 
How.  Pr.  142.) 

If  any  creditor  desires  a  postponement  of  the  vote  until  afler  the  examina- 
tion is  completed,  it  should  be  postponed.  {In  re  Holmes  &  Lissberger,  12 
B.  R.  86 ;  s.  c.  49  How.  Pr.  142.) 

If  the  debtor  has  kept  books  in  his  business,  they  must  be  produced  on 
the  demand  of  any  inquiring  creditor,  and  the  debtor  must  answer  all  in- 
Quiries  in  reference  to  any  entry  in  such  books  which  bears  upon  the  ques- 
tion of  the  exact  condition  of  his  affairs.  {In  re  Holmes  &  Lissberger,  12  B. 
R.  86 ;  s.  c.  49  How.  Pr.  142.) 

The  course  of  examination  must  be  regulated  by  the  sound  discretion  of 
the  register.  The  taking  of  the  vote  may  be  postponed  to  a  definite  day  in 
order  to  allow  the  examination  to  be  completed.  {In  re  Holmes  &  Lissberger, 
12  B.  R.  86  ;  s.  c.  49  How.  Pr.  142.) 

If  it  seems  necessary  that  time  shall  be  given  to  have  the  books  examined 
by  an  expert,  the  register  must  regulate  the  matter  of  adjournment  in  his 
.sound  discretion.  {In  re  Holmes  &  Lissberger,  12  B.  R.  86 ;  s.  c.  49  How. 
Pr.  142.) 

When  the  books  have  been  previously  examined  by  a  committee  of  cred- 
itors, that  circumstance  is  entitled  to  consideration  on  the  question  of  grant- 
ing time  for  a  further  examination  of  the  books.  {In  re  Holmes  &  Lissberger, 
12  B.  R.  86;  s.  c.  49  How.  Pr.  142.) 
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The  examination  of  the  debtor  should  be  conducted  as  the  examination  of 
a  witness  is  conducted  in  court,  and  he  should  answer  the  inquiries  made  of 
him  by  an  examining  creditor  and  do  no  more  until  the  examining  creditor 
has  closed,  after  which  he  may  of  his  own  volition  or  in  answ^er  to  inquiriea 
by  his  own  counsel,  make  such  explanations  as  are  relevant  The  examina- 
tion should  be  reduced  to  writing  and  be  signed  and  sworn  to  by  him.  {In 
re  Holmes  &  Lissberger,  12  B.  R.  86 ;  s.  o.  49  How.  Pr.  142.) 

The  register  has  the  power  to  regulate  the  form  and  order  of  proceedings 
at  the  meeting,  and  to  decide  questions  that  arise  subject  to  review  by  the 
court.     (In  re  Holmes  &  Lissberger,  12  B.  R  86;  s.  c.  49  How.  Pr.  142.) 

The  register  must  decide  who  are  entitled  to  vote,  and  in  respect  to  what 
amount  of  debts,  and  pass  upon  the  regularity  and  propriety  in  form  of  the 
proofs  of  debts  and  of  letters  of  attorney.  (In  re  Holmes  &  Lissberger,  12 
B.  R.  86;  s.  c.  49  How.  Pr.  142.) 

A  creditor  who  has  bought  up  claims  against  the  debtor  may  vote  on 
them  against  the  adoption  of  the  resolution.     (In  re  Morris,  12  B.  R.  170.) 

A  secured  creditor  can  be  admitted  to  vote  only  on  the  excess  of  his  debt 
above  the  value  of  the  security.  (In  re  Michael  H.  Spades,  13  B.  R.  72 ;  &  c. 
8  C.  L.  N.  33.) 

A  creditor  who  has  personal  security  may  vote  as  an  unsecured  creditor. 
(In  re  Michael  H.  Spades,  13  B.  R.  72 ;  s.  c.  8  C.  L.  N.  33.) 

Where  a  partnership  proposes  a  composition,  all  the  creditors,  both  part- 
nership and  individual,  may  vote  without  any  classification,  if  no  objection 
is  made,  but  if  one  of  any  class  of  creditors  perceives  that  the  other  class  is 
about  to  force  an  unjust  composition  upon  him,  he  may  demand  a  separate 
vote.     (In  re  Michael  H.  Spades,  f3  B.  R.  72;  s.  o.  8  C.  L.  N.  33.) 

If  the  voting  of  all  the  creditors,  both  partnership  and  individual,  works 
injustice,  redress  may  be  obtained  at  the  hearing  before  the  court  for  a  ratifi- 
cation.    (In  re  Michael  H.  Spades,  13  B.  R.  72;  s.  c.  8  C.  L.  N.  83.) 

Where  the  letter  of  attorney  especially  authorizes  the  attorney  to  sign 
a  compromise  for  a  precise  sum,  and  the  attorney  has  but  a  ministerial  duty 
to  perform,  there  is  no  incompatibility  in  the  same  person  appearing  as  at- 
torney for  the  debtor  upon  the  record  and  also  as  attorney  in  fact  authorized 
to  compromise  for  the  sum  named  in  the  power  of  attorney  itself.  (In  re 
Weber  Furniture  Co.  13  B.  R.  529;  s.  c.  13  B.  R.  659.) 

The  proceedings  before  the  register  must  be  recorded  in  writing  as  they 
take  place,  in  order  to  be  in  a  shape  to  be  reported.  (In  re  Holmes  &  Liss- 
berger, 12  B.  R.  86;  s.  c.  49  How.  Pr.  142.) 

Li  the  expressions,  "in  calculating  a  majority,"  and  "the  majority  in 
value,"  and  **  the  majority  in  number,"  tlie  word  ** majority  "  refers  to  and 
embraces  everything  previously  spoken  of  in  the  section  as  a  result  to  be  ar- 
rived at  by  calculation.  It  embraces  the  **  majority  in  number  "  of  the  credit- 
ors assembled  at  the  first  meeting;  the  "three-fourths  in  value"  of  such 
creditors;  the  **  two-thirds  in  number  "  of  all  the  creditors ;  and  the  "oce- 
half  in  value"  of  all  the  creditors.  (In  re  John  B.  Gilday,  11  B. R.  108;  s. c. 
7  Ben.  491.) 

Creditors  whose  claims  do  not  exceed  fifty  dollars  are  to  be  disregarded  in 
computing  the  majority  who  must  pass  the  resolution,  as  well  as  in  ascertain- 
ing the  number  of  those  who  are  required  to  sign  the  confirmatory  paper. 
(In  re  Wald  &  Aehle,  12  B.  R.  491  ;  s.  c.  7  C.  L.  N.  26;  s.  c.  1  Cent.  L  J. 
531 ;  in  re  Michael  H.  Spades,  13  B.  R.  72 ;  s.  c.  8  C.  L.  N.  83.) 

The  statute  means  that  in  making  the  calculation  to  see  whether  the  twe- 
thirds  in  number  of  all  the  creditors  have  signed  the  composition,  the  cred- 
itors whose  debts  do  not  exceed  fifty  dollars  shall  not  be  reckoned  m  any  part 
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of  the  process  of  calcniating  whether,  as  a  part  of  the  whole  number  of  cred- 
itors, or  as  a  part  of  the  necessary  two-thirds  in  number.  (In  re  John  B. 
Gilday,  11  B.  R.  108;  s.  c.  7  Ben.  491.) 

Where  the  assets  are  undoubtedly  6u6Scient  to  pay  workmen  to  the  extent 
of  fifty  dollars  each,  they  can  not  vote  on  the  question*whether  a  resolution  of 
composition  shall  be  adopted  or  not,  except  to  the  extent  of  their  respective 
debts  above  fifty  dollars.     (In  re  O'Neil,  14  B.  R.  210.) 

Creditors  who  are  fully  secured  need  not  be  reckoned  in  computing  the 
proportion  who  must  join  in  a  composition.  (In  re  Aaron  Van  Anken,  14  B. 
R.  425.) 

Afler  the  resolution  has  been  adopted  it  must  be  confirmed.  This  pro- 
vision was  designed  to  protect  the  creditors  from  the  effect  of  a  resolution 
adopted  by  a  small  number  of  creditors  at  the  meeting.  A  reasonable  time 
may  be  given  to  secure  such  additional  signatures  as  may  be  required  to  con- 
firm it.     (In  re  Michael  H.  Spades,  13  B.  R.  72 ;  s.  o.  8  C.  L.  N.  33.) 

The  confirmation  of  a  resolution  of  composition  need  not  be  made  at  the 
meeting  or  presented  to  the  register.  The  debtor  may  procure  it  within  any 
reasonable  time  after  the  meeting.  (In  re  Benjamin  F.  Spillman,  13  B.  R. 
214.) 

The  court  has  a  discretion  to  accept  or  reject  the  composition,  as  may  l>e 
for  "  the  best  interests  of  all  concerned."  This  means  the  besi  interest  at  the 
time  being,  all  things  considered.  (In  re  Haskell,  11  B.  R.  164;  s.  c.  1  Cent. 
L.  J.  531  ;  s.  0.  9  Pac.  L.  R.  86.) 

Where  no  evidence  outside  of  the  statement  and  resolution  is  presented, 
the  resolution,  as  a  nearly  universal  rule,  should  be  recorded.  The  only  ex- 
ception is  where  it  manifestly  appears  there  was  some  fraud,  accident  or  mis- 
take. Such  a  contingency  as  would  incline  the  court  in  any  other  case  of 
ordinary  practice  to  refuse  tx  mero  motu  to  proceed,  and  upon  notice  to  all 
parties  concerned,  require  the  exceptional  and  suspicious  circumstances  to 
be  explained.     (In  re  Weber  Furniture  Co.  13  B.  R  529 ;  s.  c.  13  B.  R.  559.) 

Where  no  fraud  appears,  the  duty  is  cast  upon  the  objecting  creditors  to 
show  affirmatively  that  the  resolution  is  unwarranted,  and  the  court  should 
record  it,  unless  upon  notice  and  hearing,  it  inquires  into  the  testimony  which 
shows  that  it  ought  to  be  rejected.     (In  re  Weber  Furniture  Co.  13  B.  R.  559.) 

The  presumption  is  in  favor  of  the  resolution,  and  the  burden  rests  upon 
the  objecting  creditors  to  produce  the  testimony  to  show  that  it  ought  not  to 
be  recorded.     (In  re  Weber  Furniture  Co.  13  B.  B.  629 ;  s.  c.  13  B.  R.  559.) 

In  deciding  a  motion  to  confirm  a  resolution  of  composition,  the  court  will 
take  into  account  the  relations  of  the  creditors  favoring  the  compromise  to 
the  debtor,  and  the  relative  number  of  creditors  whose  individual  opinions  are 
expressed  in  person  by  the  resolution,  as  compared  with  those  who  dissent. 
(In  re  Weber  Furniture  Co.  13  B.  R,  529;  s.  c.  13  B.  R.  569.) 

Whether  a  great  or  small  number  of  creditors  assented  to  the  resolution 
is  only  a  circumstance  which  may  be  taken  into  consideration  in  connection 
with  others  in  a  doubtful  case  where  fraud  or  gross  inadequacy  appears.  (In 
re  Weber  Furniture  Co.  13  B.  R.  629;  s.  c.  13  B.  R.  559.) 

Where  there  is  no  fraud  or  concealment  the  omission  to  include  an  as- 
set in  the  statement,  is  no  ground  for  refusing  to  confirm  the  resolution,  if  the 
creditors  were  fully  informed  concerning  it,  and  its  value  was  such  as  would 
not  reasonably  require  an  alteration  of  the  terms  of  the  composition.  (In  re 
Reiman  &  Friedlaudcr,  11  B.  R.  21 ;  s.  c.  13  B.  R.  28;  s.  c.  7  Ben.  505  ;  s.  c. 
12  Blatch.  562.) 

A  resolution  can  not  be  recorded  where  the  statement  of  assets  and  of 
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debts  shows  that  the  requisite  proportion  of  creditors  have  not  confirmed  it» 
although  the  statement  is  inaccurate.    {In  re  B.  C.  Asten,  14  B.  R.  7.) 

If  a  creditor  is  induced  to  vote  or  sign  by  any  unfair  means,  whether 
known  to  the  debtor  or  not,  his  vote  so  influenced  operates  as  a  fraud  on  the 
other  creditors,  and  makes  the  composition  voidable  by  any  of  them.  {In  re 
James  M.  Sawyer,  14  B.  R.  241.) 

If  a  vote  is  influenced  by  the  expectation  of  advantage,  though  without 
any  positive  promise,  this  can  not  be  considered  an  unbiased  vote.  {In  re 
James  M.  Sawyer,  14  B.  R.  241.) 

Knowledge  that  the  opposition  of  a  creditor  to  a  composition  has  l>een 
bought  ofl*  must  be  imputed  to  the  debtor,  unless  there  is  clear  and  undoubted 
evidence  against  it.    {In  re  James  M.  Sawyer,  14  B.  R.  241.) 

The  omission  of  the  court  in  a  voluntary  case  to  adjudicate  the  debtor 
a  bankrupt,  does  not  defeat  a  composition  made  before  such  adjudication.  {In 
re  Aaron  Van  Anken,  14  B.  R.  425.) 

Where  a  composition  is  made  before  adjudication,  the  mere  fact  that  the 
debtor  retains  the  possession  of  his  assets  is  no  ground  for  refusing  to  ratify 
it.     {In  re  Aaron  Van  Anken,  14  B.  R.  425.) 

A  provision  that  the  debtor  may  retain  his  assets  does  not  defeat  a  compo- 
sition, for  it  is  surplusage,  and  on  the  application  of  a  creditor  a  warrant  may 
be  issued,  notwithstanding  the  terms  of  the  provision.  {In  re  Aaron  Van 
Anken,  14  B.  R.  425.) 

The  fact  that  the  debtor  has  preferred  a  creditor  does  not  necessarily  pre- 
vent the  ratification  of  the  resolution.  {In  re  Haskell,  U  B.  R.  104;  s.  c.  1 
Cent.  L.  J.  531 ;  s,  c.  9  Pac.  L.  R.  80.) 

If  the  debtor  does  not  substantially  appropriate  all  his  property  to  pay  his 
creditors  pro  rata  by  offering  a  composition  which  will  pay  at  least  as  much 
as  such  property  can  pay,  or  can  reasonably  be  expected  to  pay,  then  the 
composition  is  not  for  the  best  interest  of  all  concerned,  and  can  not  proceed 
without  injustice  to  the  creditors,  and  will  not  be  confirmed.  {In  re  Reiman 
&  Friedlander,  11  B.  R.  21 ;  s.  c.  13  B.  R.  128 ;  s.  c.  7  Ben.  455 ;  s.  c.  12  Blatch. 
502.) 

In  the  absence  of  fraud  and  concealment,  the  question  for  the  court  seems 
to  be  not  whether  the  debtor  might  have  offered  more,  but  whether  his  estate- 
will  pay  more  in  bankruptcy.    {In  re  Morris,  11  B.  R.  443;  iii  re  Whipple,  11 

B.  R.  524.) 

The  statute  does  not  intend  that  no  debtor  can  compound  with  his  cred- 
itors under  this  section,  who  would  not  be  able  to  obtain  a  discharge.  The 
law  seems  to  leave  it  very  much  to  the  requisite  number  and  amount  of  cred- 
itors, who,  if  all  the  facts  are  before  them,  may  decide  the  whole  matter. 
{In  re  Haskell,  11  B.  R.  104  ;  s.  c.  1  Cent.  L.  J.  581 ;  s.  c.  9  Pac.  L.  R  36.) 

A  composition  providing  for  a  payment  or  satisfaction  in  "  money,"  is 
placed  in  contradistinction  to  one  for  payment  or  satisfaction  in  property.  It 
does  not  prevent  the  payment  of  the  money  in  instalments.  A  composition 
may  well  provide  for  successive  payments  in  money  at  stated  future  times,  but 
if  so  there  can  be  no  good  reason  why  the  stated  payments  may  not  be  evi- 
denced by  notes,  to  be  indorsed  if  desired,  the  notes  being  paya!>le  in  money. 
{In  re  Reiman  &  Friedlander,  11  B.  R.  21  ;  s.  c.  13  B.  R  128;  s.  c.  7  Ben.  455; 
s.  c.  12  Blatch.  562;  in  re  Langdon,  13  B.  R  60.) 

A  composition  which  provides  for  a  payment  in  indorsed  notes  is  defect- 
ive and  will  not  be  ratified.     {In  re  Langdon,  13  B.  R.  60.) 

Although  a  resolution  provides  literally  for  payment  in  indorsed  notes,  yet 
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it  will  be  ratified  if  it  can  be  construed  to  mean  a  payment  in  cash.     {In  re 
James  T.  Hurst,  13  B.  R.  455 ;  s.  c.  8  0.  L.  N.  147 ;  8.  c.  3  Cent.  L.  J.  78.) 

When  the  notes  for  the  deferred  payments  are  to  be  indorsed,  the  resolu- 
tion should  provide  for  ascertaining  the  satisfactory  character  of  the  indorser, 
either  by  naming:  him  or  by  providing  for  his  being  definitely  named.  {In  re 
Reiman  k  Friedlander,  11  6.  R.  21  ;  s.  c.  18  B.  R.  128 ;  s.  c.  1  Ben.  455;  s.  c. 
12  Blatch.  562.) 

A  resolution  which  provides  that  the  payment  of  the  composition  shall  be 
secured  by  a  satisfactory  lx>nd  to  three  persons  who  are  styled  a  committee 
of  the  creditors  is  sufficient.  {In  re  Solomon  Louis,  14  B.  R.  144 ;  a.  c.  7 
Ben.  481.) 

A  resolution  of  composition  may  be  confirmed  although  it  does  not  pro- 
vide for  the  expenses  of  an  attachment,  if  there  has  been  no  first  meeting  of 
creditors,  and  no  appointment  of  an  assignee.     {In  re  W,  D.  Clapp  &  Co.  14 

B.  R.  191.) 

When  a  debtor  has  had  his  proposition  for  a  settlement  duly  considered 
and  pissed  upon,  he  should  abide  by  the  decision  then  had«  and  not  l^e  per- 
mitted to  annoy  creditors  by  requiring  their  attendance  at  further  meetings. 
{In  re  McDowell  &  Co.  10  B.  R.  430;  s.  c.  6  C.  L.  N.  413.) 

The  court  should  afford  all  proper  facilities  for  correcting  mistakes  or  en- 
abling the  parties  most  interested  to  carry  out  their  wishes.  Where  the  fail- 
ure to  accept  the  offer  arose  from  a  failure  to  properly  instruct  the  attorneys, 
a  new  meeting  may  be  called.     {In  re  McDowell  &  Co.  10  B.  R.  439 ;  s.  o.  6 

C.  L.  N.  413.) 

A  defect  in  the  resolution  can  only  be  cured  by  an  additional  resolution 
passed  in  the  same  way  as  the  original  resolution.  {In  re  Reiman  &  Fried- 
lander,  11  B.  R.  21 ;  8.  c.  13  B.  R.  128;  a.  c.  7  Ben.  455 ;  s.  o.  12  Blatch.  562; 
in  re  B.  C.  Asten,  14  B.  R.  7.) 

A  second  resolution  varying  the  provisions  of  a  previous  resolution  can 
not  be  recorded  until  a  meeting  on  notice  to  all  the  creditors  is  called  in  the 
same  manner  as  on  the  original  resolution  to  inquire  whether  such  second  res- 
olution has  been  passed  in  the  manner  directed  by  the  statute.  {In  re  Rei- 
man &  Friedlander,  11  B.  R.  21 ;  8.  c.  13  B.  R.  128 ;  a.  c.  7  Ben.  455 ;  s.  c.  12 
Blatch.  562.) 

Where  there  has  been  a  composition  in  an  involuntary  case  before  adjudi- 
cation, it  does  not  necessarily  follow  that  there  must  be  a  d'scontinuance 
upon  the  request  of  the  petitioning  creditors,  after  the  composition  has  been 
confirmed.  The  matter  must  be  regarded  with  reference  to  the  status  of  the 
property  in  each  case,  and  the  terms  of  the  resolution.  {In  re  Thomas  Mc- 
Keon,  11  B.  R.  182;  s.  c.  7  Ben.  513.) 

If  the  resolution  does  not  provide  for  a  surrender  of  the  property  to  the 
debtor,  the  property  will  not  be  surrendered,  if  there  has  been  an  adjudica- 
tion of  bankruptcy,  until  the  terms  of  the  composition  have  been  complied 
with.    {In  re  Thomas  McKeon.  11  B.  R.  182  ;  s.  c.  7  Ben.  613.) 

If  a  composition  is  accepted  in  an  involuntary  case  prior  to  an  adjudica- 
tion, the  proceedings  may  be  discontinued  upon  the  consent  of  the  debtor 
and  the  petitioning  creditois,  without  notice  to  other  creditors,  (/nr^  Thomas 
McKeon,  11  B.  R.  182;  s.  c.  7  Ben.  513.) 

A  composition  will  not  be  effective  to  discharge  a  debtor,  unless  the 
amount  agreed  upon  is  actually  paid.  (James  T.  Hurst,  13  B.  R.  455 ;  s.  c.  8 
C.  L.  N.  147 ;  s.  c.  3  Cent.  L.  J.  78 ;  in  re  Reiman  &  Friedlander,  11  B.  R.  21 ; 
8.  c.  13  B.  R.  128;  s.  o.  7  Ben.  455;  s.  c.  12  Blatch.  562.) 


682  THE  BANKRUPT  LAW.  [§  5103  A. 

No  further  recording  of  the  resolution  is  necessary  than  to  record  the  de- 
cree containing  the  resolution.     (Smith  y.  Engle,  9  C.  L.  N.  46.) 

If  a  resolution  of  composition  has  been  duly  ratified,  it  confines  the  se- 
cured creditor  to  his  security  and  discharges  the  debtor  from  personal  liabil- 
ity for  the  secured  debt.  (In  re  J.  L.  Lytle  &  Co.  14  B.  R.  457 ;  s.  c.  ^  Pitts. 
L.  J.  14;  8.  c.  33  Leg.  Int.  849.) 

If  a  composition  is  entered  into  for  cash  payments  secured  by  a  mortgage 
on  real  estate,  the  district  court  has  no  jurisdiction  to  restrain  a  creditor  from 
levying  an  execution  on  personal  property,  although  the  name  of  such  cred- 
itor was  properly  placed  on  the  list  of  creditors.  (In  re  J.  L.  Lytle  &  Co.  U 
B.  R  457  ;  s.  c.  24  Pitts.  L.  J.  14 ;  s.  c.  83  Leg.  Int.  849.) 

If  a  debtor  after  the  adoption  of  a  resolution  of  composition  omits  to 
plead  it,  he  is  not  entitled  to  relief  against  the  judgment  so  obtained  by  an 
injunction  from  the  district  court.     (J?i  re  Samuel  B.  Tooker,  14  B.  R.  85.) 

A  composition  discharges  the  debts  of  those  creditors  whose  names,  ad- 
dresses, and  debts  are  placed  on  the  statement,  and  no  other  discharge  is 
needed,  for  the  composition  is  a  substitute  for  the  ordinary  proceedings  and 
discharge.  (In  re  Alphonse  Bechet,  12  B.  R.  201;  s.  c.  7  C.  L.  N.  243;  s.c. 
10  Pac.  L.  R.  245 ;  in  re  Knight,  2  W.  N.  479.) 

Where  there  is  no  defect  in  the  proceedings  for  a  composition,  the  admis- 
sion of  a  discharge  in  evidence  does  not  prejudice  the  adverse  party.  (Smiik 
V.  Engle,  9  C.  L.  N.  46.) 

A  decision  that  a  proper  proportion  of  the  creditors  have  confirmed  a  reso- 
lution can  not  be  impeached  in  a  collateral  action.     (Smith  v.  EagU^  9  C.  L. 

N.  46.) 

A  decision  that  a  resolution  which  provides  for  payment  in  notes  is  valid, 
i8  conclusive  in  a  collateral  action.     (Smith  v.  Engle,  9  C.  L.  N.  46.) 

If  the  jurisdiction  of  the  bankrupt  court  is  shown  to  have  attached,  the 
subsequent  proceedings  are  presumed  to  be  regular,  and  its  decisions,  whether 
correct  or  otherwise,  upon  every  question  properly  arising  in  the  case,  are  bind- 
ing and  conclusive  in  a  collateral  action.     (Smith  v.  Engle,  9  C.  L.  N.  46.) 

If  the  notice  to  creditors  of  the  meeting  to  consider  a  proposition  of  com- 
promise was  properly  given,  the  omission  to  give  a  proper  and  sufficient  no- 
tice to  the  creditors  of  the  hearing  to  determine  whether  the  resolution  ha* 
been  properly  passed,  does  not  render  the  order  ratifying  the  resolution  void 
in  a  collateral  action.     (Smith  v.  Engle,  9  C.  L.  N.  46.) 

A  resolution  of  composition  will  be  deemed  valid  in  a  collateral  nction, 
although  the  signatures  of  the  bankrupt  and  the  creditors  in  confirmation  of 
the  resolution  were  attached  to  a  separate  paper,  and  not  to  the  resolution 
itself.     (Smith  v.  EngU,  9  C.  L.  N.  46.) 

Where  the  decree  requires  the  statement  of  debts  and  assets  to  be  filed, 
the  presumption  in  a  collateral  action  is  that  it  was  done  as  directed.  (Smith 
V.  Engle,  9  C.  L.  N.  46.) 

Where  the  district  court  determines  that  a  statement  of  debts  sufficiently 
states  the  address  of  a  creditor,  the  decision  is  conclusive  in  a  collateral 
action.     ('Stnith  v.  Engle,  9  C.  L.  N.  40.) 
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6 1 09. — Notice  to  creditors.  6 1 17. — Debts  not  released. 

5110. — Grounds  for  opposing  discharge.  6118. — Liability  of  other  persons  not  re- 
6111. — Specification  of  grounds  of  oppo-  leased. 

sition.  611 9. — Effect  of  discharge. 

6112. — Assets  eaual  to  thirty  per  cent.  6120. — Application  to  annul  discharge. 

requirea. 

Seo.  5104. — The  bankrupt  shall  at  all  times,  until  his  dis- 
charge, be  subject  to  the  order  of  the  court,  and  shall,  at  the  ex- 
pense of  the  estate,  execute  all  proper  writings  and  instruments, 
and  do  all  acts  required  by  the  court  touching  the  assigned  prop- 
erty or  estate,  ana  to  enable  tlie  assignee  to  aemand,  recover,  and 
receive  all  the  property  and  estate  assigned,  wherever  situated. 
For  neglect  or  refusal  to  obey  any  order  of  the  court,  the  bank- 
rupt may  be  committed  and  punished  as  for  a  contempt  of  courts 
If  the  bankrupt  is  without  the  district,  and  unable  to  return  and 
personally  attend  at  any  of  the  times  or  do  any  of  the  acts  which 
may  be  required  pni-suant  to  this  section,  and  if  it  appears  that 
such  absence  was  not  caused  by  willful' default,  and  if,  as  soon  as 
may  be  after  the  removal  of  sucli  impediment,  he  offers*  to  attend 
and  submit  to  the  order  of  the  court  in  all  respectp,  he  shall  be 
permitted  so  to  do,  with  like  effect  as  if  he  had  not  been  in  default. 

If  the  bankrupt  on  examination  admits  the  possession  of  property,  he 
must  clearly  account  for  the  same  to  the  satisfaction  of  the  court,  otherwise 
he  will  be  held  to  still  have  it  in  his  possession  and  to  be  able  to  hand  it 
over  to  his  assignee,  and  on  failing  or  refusing  to  account  in  a  reasonable 
manner  for  the  disposition  of  the  assets  which  are  traced  to  him,  he  may  be 
committed  for  contempt.  (In  re  Salkey  &  Qerson,  11  B.  R.  423,  516;  B.  c.  7 
C.  L.  N.  178,  195.) 

The  subjection  of  the  bankrupt  and  of  his  property  to  the  court  is  not  for 
the  purpose  of  punishment  in  any  sense,  but  to  enable  the  court  to  enforce  a 
distribution  of  the  bankrupt's  estate  according  to  the  provisions  of  the  act, 
and,. as  a  matter  of  necessity,  the  law  makes  the  bankrupt,  from  and  after  the 
first  preliminary  and  ex  parte  adjudication  upon  the  petition,  subject  to  any 
and  all  orders  that  may  be  deemed  necessary  under  the  act  to  secure  such  dis- 
tribution to  the  creditors.     (In  re  Bromley  <&  Co.  8  B.  R.  686.) 
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An  application  for  an  order  to  direct  the  bankrupt  to  execute  certain 
deeds  must  be  made  to  the  court.  The  register  has  no  power  to.  pass  such  an 
order.     {In  re  Anon.  3  B.  R.  quarto,  58.) 

Under  the  provisions  of  this  clause  the  court  may  direct  the  bankrupt  to 
execute  and  deliver  to  the  assignee  the  proper  papers  to  enable  him  to  be  ad- 
mitted to  prosecute,  in  his  own  name,  an  action  pending  in  a  State  court  to 
which  the  bankrupt  fs  a  party,  in  the  same  manner  and  with  the  like  effect  as 
it  might  have  been  prosecuted  by  the  bankrupt,  and  may  order  the  bankrupt 
to  refrain  from  prosecuting  said  action,  or  from  applying  for  pny  order  or  de- 
cree therein.     (In  re  Clark  et  al.  3  B.  R.  491 ;  s.  c.  4  Ben.  88.) 

Where  the  bankrupt  has  used  due  diligence  to  comply  with  the  orders  of 
the  court,  he  is  not  guilty  of  contempt.     (In  re  Carpenter,  1  B.  R.  299.) 

Seo.  5105. — No  creditor  proving  his  debt  or  claim  shall  be 
allowed  to  maintain  any  suit  at  law  or  in  equity  therefor  against 
the  bankrupt,  but  shall  bo  deemed  to  have  waived  all  right  of 
action  against  him,  and  all  proceedings  already  commenced  or 
unsatisfied  judgments  already  obtained  thereon  against  the  bank- 
rupt shall  be  deemed  to  be  discharged  and  surrendered  thereby.* 
But  a  creditor  proving  his  debt  or  claim  shall  not  be  held  to  have 
waived  his  right  of  action  or  suit  against  the  bankrupt  where  a 
discharge  has  been  refused  or  the  proceedings  have  been  deter- 
mined without  a  discharge. 

This  provision  does  not  interfere  with  the  right  of  any  creditor  to  proceed 
against  the  assignee  under  the  bankruptcy  to  have  the  benefit  of  any  mort- 
gage, pledge,  or  other  security  pro  tauto^  if  he  elects  to  do  so,  or  with  the 
right  of  the  assignee  to  redeem  the  same.  (In  re  William  Christy,  3  How. 
292.) 

This  clause  meets  and  provides  for  two  distinct  cases.  1st,  For  that 
where  the  creditor  has  proved  his  debt  before  a  suit  is  commenced.  The 
proving  the  debt  alone  is  a  bar  to  any  suit  at  law  or  in  equity  for  the  recor* 
ery  of  the  debt  so  proved.  2d.  Where  the  suit  has  been  commenced  before 
the  proof  of  the  debt  in  bankruptcy.  In  this  case  the  proving  of  the  debt 
operates  as  a  surrender  ipso  jure^  of  the  action,  and  is  a  bar  to  any  further 
proceedings  in  the  suit.     (Everett  v.  Derby^  5  Law  Rep.  225.) 

As  this  section  is  a  part  of  a  general  system  of  statutory  regulation,  it 
must  be  read  and  applied  in  connection  with  every  other  section  appertaining 
to  the  same  features  of  the  general  system,  so  that  each  and  every  other  sec- 
tion of  the  act  may,  if  possible,  have  their  due  and  conjoint  effect  without  re- 
pugnancy or  inconsistency.  (New  Lamp  Chimney  Go.  v.  Ansonia  Brass  and 
Copper  Co.  13  B.  R.  385 ;  s.  c.  10  B.  R.  855  ;  s.  c.  64  Barb.  435 ;  B.  c.  53  N.  Y. 
123.) 

The  provision  in  regard  to  debts  proved  must  be  construed  in  connection 
with  the  clause  of  section  5117.  8o  much  of  this  section  aa  imposes  a  pen- 
alty for  proving  a  debt,  can  not  be  construed  as  applying  to  a  debt  which,  by 
section  5117,  is  not  dischargeable.  Such  a  debt  is  not  surrendered  or  dis- 
charged by  proof  thereof.  (In  re  W.  E.  Robinson,  2  B.  R.  842 ;  s.  o.  6  Blatch. 
258;  s.  c.  36  How.  Pr.  176;  s.  c.  2  L.  T.  B.  18;  in  re  Rosenberg,  2  B.  R.  236; 
8.  c.  8  Ben.  14;  in  re  J.  8.  Wright,  2  B.  R.  142;  a.  c.  86  How.  Pr.  167;  s.  o. 
2  Ben.  509;  in  re  Migel,  2  B.  R.  481.) 

The  proof  of  the  debt  does  not  extinguish,  but  simply  suspends  the  right 


♦  So  amended  by  act  of  22  June,  1874,  §  7. 
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of  action.  {Hoyt  v.  Freel,  4  B.  R.  131 ;  B.  c.  8  Abb.  Pr.  [N.  8.]  220  ;  s.  c.  2 
L.  T.  B.  144 ;  Smith  v.  Dispatch  Co.  35  N.  J.  60 ;  Hamlin  v.  Hamlin^  3  Jones 
Eq.  191;  Haxtun  v.  Corne.A^  Edw.  Ch.  585;  s.  c.  2  Barb.  Ch.  606;  Brandon 
Manuf.  Co,  v.  Fraa&r,  13  B.  R.  362;  B.  c.  47  Vt.  88 ;  Gooh  v.  Coyle,  113  Masa. 
252 ;  contra^  Bennett  v.  Goldthwaite,  109  Mass.  494 ;  Oommercial  Bank  y. 
Buckner,  20  How.  108 ;  Pray  v.  Torr,  18  N.  H.  188.) 

Creditors  who  have  proved  their  claims  are  temporarily  barred  from  pur- 
suing their  claims  against  the  bankrupt  in  any  other  forum.  By  submitting 
themselves  to  the  jurisdiction,  and  becoming  parties  to  the  proceedings,  they 
preclude  themselves  from  proceeding  against  the  bankrupt  in  any  other  man- 
ner, without  the  leave  of  the  court  which  has  acquired  jurisdiction  of  their 
claims.  They  must  await  the  result  of  the  bankrupt's  application  for  his  dis- 
charge. If  it  is  refused,  they  are  then  free  to  pursue  their  claims  by  other 
means  and  in  other  tribunals.  If  the  bankrupt  unreasonably  delays  his  appli- 
cation for  a  discharge,  or  is  guilty  of  laches  in  his  efforts  to  bring  it  to  a  con- 
clusion, the  creditor  who  has  proved  his  debt  is  still  incapable  of  proceeding 
elsewhere,  without  the  permission  of  the  court  of  bankruptcy.  In  such  a 
case  he  must  expedite  the  proceedings  in  bankruptcy  or  obtain  leave  of  the 
bankrupt  court  to  proceed  to  collect  his  debt  by  due  course  of  law.  {Dinger 
V.  Becker,  9  B.  R.  508;  b.  c.  31  Leg.  Int.  156.) 

If  a  judgment  creditor  who  has  proved  his  debt  issues  a  Ji.  fa,  on  his 
judgment,  without  first  obtaining  leave  of  the  bankrupt  court,  the  Ji.  fa^ 
will  be  set  aside.  {Dingee  v.  Becker^  9  B.  R.  508;  s.  c.  81  Leg.  Int.  156; 
Frazier  v.  Barik^  11  La.  An.  31.) 

The  act  of  the  creditor  in  proving  his  debt  can  not  be  pleaded  in  bar  of  a 
subsequent  action  to  enforce  the  claim.  {Smith  v.  Dispatch  Go.  85  N.  J.  60 ; 
Buckner  v.  Oaloote,  28  Miss.  432;  contra,  Wilson  v.  Capuro,  4  B.  R.  714;  s.  o. 
41  Cal.  545.) 

The  proof  of  a  debt  against  a  corporation  does  not  bar  a  subsequent  action 
thereon  in  a  State  court.  (Ansonia  Co.  v.  iVeio  Lamp  Chimney  Co.  10  B.  R. 
855;  s.  c.  13  B.  R.  385;  b.  c  64  Barb.  435;  s.  c.  53  N.  Y.  123;  s.  c.  1  Otto^ 
656;  Chamberlain  v.  Hugttenot  Manuf.  Go,  118  Mass.  632.) 

The  power  of  the  State  courts  to  proceed  with  pending  suits  in  cases 
where  creditors  have  provable  debts,  but  which  they  do  not  prove  under  the 
proceedings  in  bankruptcy,  is,  under  certain  prescribed  limitations,  recog- 
nized by  the  bankrupt  act.  The  jurisdiction  of  the  State  courts  is  not  extin- 
guished except  in  those  cases  where  the  creditor  proves  his  debt.  Actions 
pending  therein,  which  were  brought  by  creditors  who  do  not  prove  their 
debts,  are  under  the  authority  of  the  State  courts.  They  have  jurisdiction  of 
the  parties  and  sabject-matters,  and  must  determine  all  questions,  as  they 
arise,  according  to  law,  subject  to  the  final  judgment  of  the  Supreme  Court  of 
the  United  States,  in  case  any  right  or  claim  is  set  up  under  any  statute  of 
the  United  States,  and  such  right  or  claim  is  denied  by  the  State  tribunals. 
In  no  other  way  can  their  decisions  be  reversed  or  revised.  The  district 
court  has  no  control  over  such  suits.  {Samson  v.  Burton  et  at.  4  B.  R.  1 ;  s.  c. 
5  Ben.  325.) 

There  is  a  distinction  between  persons  and  corporations  and  members 
thereof,  because  no  discharge  can  be  granted  to  any  corporation  or  joint  stock 
company,  or  any  person  or  officer  or  other  member  thereof.  The  proof  of  a 
debt,  therefore,  does  not,  per  se,  prevent  the  continuance  of  an  action  against 
it.  The  efix3ct  of  granting  a  stay  upon  an  action  against  a  corporation  before 
execution  returned,  or  setting  aside  an  execution  issued  thereon,  the  stock- 
holders of  which  are  personally  responsible,  would  be  to  discharge  "  a  person 
or  officer  or  member  thereof,"  where  such  liability  must  be  predicated  of  a 
judgment  and  execution  returned  unsatisfied,  and  thus  to  indirectly  accom- 
plish what  the  bankrupt  act  declares  shall  not  be  attained.     {AUenv,  Soldier&* 
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Buiinesa  Messenger  and  Dispatch  Co.  4  6.  R.  537;  s.  a  2  L.  T.  B.  158;  ShM- 
ington  v.  Howland,  58  N.  Y.  871;  Ansonia  Co.  v.  New  Lamp  Chtmney  Co.  10 
B,  R.  855 ;  8.  c.  13  B.  R.  885 ;  e.  c.  64  Barb.  435 ;  s.  o.  63  N.  Y.  123 ;  8.  c.  1  Otto, 
656.) 

The  proof  of  the  debt  against  the  corporation  does  not  bar  an  action 
against  a  stockholder  upon  liis  contingent  liability.  {ShelUngton  v.  Uawland^ 
53  N.  Y.  871 ;  AlUn  v.  Ward,  30  N.  Y.  Sup.  296.) 

The  proof  of  the  debt  against  the  corporation  is  partially  equivalent  to 
the  commencement  and  prosecution  of  an  action,  and  a  proximate  compliance 
-with  such  a  condition  imposed  by  statate  to  the  liability  of  the  stockholder, 
if  not  a  substitute  for  a  literal  compliance  with  such  condition.  {ShdUngton 
V.  Hoioland,  53  N.  Y.  371.) 

When  a  firm  has  proved  their  debt,  the  resident  members  may  be  re- 
strained from  further  prosecution  of  a  suit  in  a  foreign  country,  (in  re 
Schepeler  &  Co.  4  Ben.  68.) 

The  court  may  allow  a  proof  of  a  debt  provisionally,  and  authorize  the  con- 
tinuance of  a  pending  suit  for  the  purpose  of  liquidation,  although  the  ques- 
tion involved  is  whether  the  bankrupt  is  liable  at  all  upon  the  contract  al- 
leged to  have  been  broken.     {In  re  Jay  Cooke  &  Co.  1  W.  N.  80.) 

Sec.  5106. — ISo  creditor  whose  debt  is  provable  shall  be  al- 
lowed to  prosecute  to  final  judgment  any  suit  at  law  or  in  equity 
therefor  against  the  bankrupt,  until  the  question  of  the  debtor's 
discharge  shall  have  been  determined  ;  and  any  such  suit  or  pro- 
ceedings shall,  upon  the  application  of  the  bankrupt,  be  stayed  to 
await  the  determination  of  the  court  in  bankruptcy  on  the  ques- 
tion of  the  discharge,  provided  there  is  no  unreasouable  delay  on 
the  part  of  the  bankrupt  in  endeavoring  to  obtain  his  discharge, 
and  provided,  also,  that  if  the  amount  due  the  creditor  is  in  dis- 
pute, the  suit,  by  leave  of  the  court  in  bankruptcy,  may  proceed 
to  judgment  for  the  purpose  of  ascertaining  the  amount  due, 
which  amount  may  be  proved  in  bankruptcy,  but  execution  shall 
be  stayed. 

The  object  of  this  section  is  to  prevent  a  race  of  dili^nce  between  credit- 
ors, and  to  protect  the  bankrupt  from  being  harassed  with  suits  while  he  is 
proceeding  in  good  faith  to  obtain  his  discharge,  and  until  the  question  of 
his  discharge  is  determined,  and  he  either  obtains  it  or  is  refused  it.  It  ap- 
plies to  all  cases  where  the  personal  liability  of  the  debtor  is  sought  to  be 
fixed  or  ascertained  by  a  final  judgment,  pending  the  determination  of  the 
question  of  his  discharge.  {In  re  Rosenberg,  2  fi.  R.  236;  s.  c.  8  Ben.  1-1;  i» 
re  Metcalf  et  al.  1  B.  R.  201 ;  s.  o.  2  Ben.  78.) 

An  action  to  recover  a  provable  debt  is  to  be  stayed  until  a  determination 
is  had  as  to  the  discharge,  whether  the  debt  be  one  that  will  be  discharged 
or  one  that  will  not  be  discharged.  There  is  no  good  reason  why  the  bank- 
rupt court  should  enter  into  the  inquiry  whether  a  discharge  will  operate  to 
discharge  any  particular  debt.  The  inquiry  is  one  properly  to  be  made  only 
by  the  court  in  which  a  direct  suit  on  the  debt  is  pending,  and  whose  deter- 
mination will  be  a  binding  judgment  on  the  question  between  the  parties. 
{In  re  Rosenberg,  2  B.  R.  236 ;  s.  c.  3  Ben.  14 ;  tnre  Migel,  2  B.  R.  481 ;  tn  re 
Seymour,  1  B.  R.  29;  s.  c.  1  Ben.  348;  in  re  W.  B.  Duncan,  14  B.  R.  18.) 

Whether  a  discharge  will  release  a  particular  debt  is  a  question  that  can 
only  be  determined  properly  when  the  discharge  is  pleaded  in  an  action 
brought  to  enforce  it.    The  attempt  to  determine  in  advance  what  the  effect 
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will  be,  when  as  yet  it  is  not  known  whether  any  discharge  will  be  granted, 
is  premature  and  unnecessary.  The  act  does  not  in  terms  prohibit  the  com- 
mencement of  a  suit  to  enforce  a  provable  debt.  Whenever  it  appears  that 
the  suit  is  one  to  which  a  discharge  would  be  no  bar,  and  that,  if  not  com- 
menced forthwith,  the  statute  of  limitations  might  run  against  it,  or  that 
service  might  not  be  obtained  upon  the  bankrupt,  or  that  testimony  might  be 
lost,  the  court  may  permit  the  suit  to  commence  for  the  purpose  of  saving  the 
statute,  effecting  a  service,  or  securing  testimony.  When  these  objects  are 
attained,  the  suit  can  be  stayed  to  await  the  determination  of  the  question 
of  the  debtor's  discharge,  or  the  expiration  of  a  reasonable  time  therefor. 
But  in  order  to  obtain  such  permission,  the  creditor  must  show  special  reasons; 
and  leave  to  prosecute  will  be  granted  only  so  far  as  may  be  absolutely  neces^ 
sary  to  secure  his  rights.  (In  re  Ghiradelli,  4  B.  K.  164;  s.  c.  1  Saw.  343;  s. 
c.  2  L.  T.  B  1350 

When  a  creditor  applies  for  leave  to  institute  suit  against  the  bankrupt, 
the  court  will  direct  personal  service  of  notice  of  the  application  on  the  bank- 
rupt.   {In  re  George  R.  Magee,  1  W.  N.  21.) 

Where  there  is  an  unreasonable  delay  in  obtaining  a  discharge,  the  court 
may  allow  a  creditor  to  institute  a  suit  against  the  bankrupt,  provided  that 
no  execution  is  levied  upon  any  property  which  belonged  to  the  bankrupt  at 
the  commencement  of  the  proceedings  in  bankruptcy.  {In  re  Chester  M. 
Whiting,  1  W.  N.  30 ;  in  re  Samuel  S.  Scott,  1  W.  N.  30.) 

The  granting  of  leave  to  institute  a  suit  by  the  bankrupt  court  is  conclu- 
sive evidence  in  a  State  court  that  the  bankrupt  has  lost  his  immunity  from 
suit  by  misconduct  or  delay.     ( Williams  v.  WhUing^  1  W.  N.  94.) 

The  provisions  of  this  section  and  the  preceding  section  are  addressed 
quite  as  much  to  the  State  courts  as  to  the  bankrupt  tribunals,  and  are  to  be 
applied  and  enforced  by  the  former  quite  as  much  as  by  the  latter.  {In  re 
Rosenberg,  2  B.  R.  288;  s.  c.  3  Ben.  14;  in  re  Metcalf  et  aL  1  B.  R.  201 ;  s.  c. 
2  Ben.  78 ;  8amson  v.  Burton,  4  B.  R.  1 ;  s.  c.  5  Ben.  32.> ;  Deladergue  v.  Far- 
rand^  1  Mich.  N.  P.  90 ;  contra^  Garrett  v.  Oarow^  8  Houst.  652 ;  Oitens  v. 
Bobbins,  6  Ala.  676.) 

The  discharge  when  granted  relates  back  to  the  commencement  of  the 
procedings  in  bankruptcy,  and  protects  all  the  sub^quent  acquisitions  from 
coercive  appropriation  to  the  satisfaction  of  antecedent  debts.  The  State 
courts  may  therefore  grant  an  injunction  to  protect  the  bankrupt's  property 
until  he  can  obtain  a  discharge.  {Turner  v.  Gatewood,  8  B.  Mon.  618;  Afosby 
T.  Steele,  7  Ala.  299.) 

In  cases  of  voluntary  bankruptcy,  an  application  for  a  stay  may  be  made 
as  soon  as  the  petition  is  filed :  but  no  application  can  be  made  in  cases  of 
involuntary  bankruptcy  until  the  order  of  adjudication  is  passed.  {Maxwell 
et  al.  V.  Faxton  et  al.  4  B.  R.  210;  s.  c.  18  Pitts.  L.  J.  107;  contra,  in  re  Brom- 
ley &  Co.  3  B.  R.  686.) 

The  objects  and  purposes  of  this  section  are — 1st.  That  the  already  ac- 
quired property  of  the  bankrupt  shall  not  be  subjected  to  the  payment  of  his 
debts  by  means  of  a  judgment  recovered  after  the  filing  of  the  petition,  or  of 
proceedings  had  on  such  judgment.  2d.  That  the  bankrupt  shall  not  be  need- 
lessly subjected  to  actions  and  suits.  3d.  And,  perhaps,  to  enable  the  bank- 
rupt to  claim  protection  as  against  such  actions  and  suits  through  his  dis- 
charge, if  he  obtains  it.  These  are  the  only  purposes  and  objects  which  the 
provisions  for  a  stay  can,  .by  any  possibility,  be  supposed  designed  to  carry 
out.  But  such  provisions  must  be  construed  in  connection  with  the  clause  in 
section  5117,  which  provides  that  **  no  discharge  granted  under  this  act  shall 
release,  discharge,  or  affect  any  person  liable  for  the  same  debt  for  or  with  the 
bankrupt,  either  as  partner,  joint  contractor,  indorser,  surety,  or  otherwisa." 
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SiDce  it  is  necessary,  in  cases  of  partners  and  joint  contractors,  that  an  action 
shall  be  brought  against  all  the  partners  and  all  the  joint  contractors  to  pro- 
ceed against  them  all,  and  that  the  judgment  to  be  rendered  shall  be  a  joint 
judgment  against  all,  unless  one  or  more  of  them  shall  have  died,  or  been  dis- 
charged from  the  obligation  of  the  contract  or  indebtedness  by  operation  of 
law,  an  action  against  the  bankrupt  and  certain  other  parties,  upon  a  joint 
contract  made  by  them,  will  not  be  stayed,  but  may  be  prosecuted  to  judg- 
ment, and  an  order  entered  staying  all  proceedings  against  the  bankrupt  upon 
the  judgment.  This  course  does  not  interfere  with  the  attainment  of  the  ub* 
jects  sought  by  the  bankrupt  law.  Nor  will  a  stay  of  the  proceedings  against 
the  other  joint  defendants  be  granted,  since  the  filing  of  a  petition  in  bank- 
ruptcy can  Dot  have  a  greater  eifect  than  the  discharge.  {Iloyt  et  al.  v.  Freel 
etal  4  B.  R.  131 ;  s.  c.  8  Abb.  Pr.  [N.  8.]  220 ;  s.  c.  2  L.  T.  B.  144;  Gitemv, 
Iiobbin9, 5  Ala.  676;  contra,  Tinhim  v.  O'Nede,  5  Nev.  93.) 

If  one  of  two  partners  become  bankrupt  while  an  action  for  the  conversion 
of  property  is  pending,  the  suit  may  be  prosecuted  against  the  other  partner, 
although  it  is  stayed  as  to  the  bankrupt.  (HogendMer  v.  Lyon,  12  Kans. 
276.) 

Where  one  partner  is  bankrupt,  the  proceedings  may  be  stayed  as  to  him, 
and  a  judgment  may  be  entered  against  the  other  partner,  to  be  enforced 
against  the  partnership  property  and  the  property  of  the  solvent  partner. 
{Lomrne  v.  Kintting^  1  Mont.  29u.) 

This  clause  contemplates  application  by  the  debtor  for  a  stay  under  its 
provision,  unless  the  creditor  proves  his  debt,  which  operates  as  a  stay,  and 
in  strictness  he  should  apply  lor  such  a  stay.  But  where  he  has  omitted  to 
apply  for  such  a  stay,  and  judgment  has  been  rendered  against  him,  be  may, 
nevertheless,  interpose  his  discharge,  and  obtain  a  stay  of  proceedings  for 
an  examination  supplementary  to  the  judgment  founded  upon  a  debt  from 
which  he  is  released  by  his  discharge,  on  the  payment  of  the  costs  that  accrued 
in  the  suit  subsequent  to  the  filing  of  his  petition  in  bankruptcy,  and  the 
costs  of  the  motion  for  such  a  stay.  (World  Company  v.  Brooks,  3  B.  R.  588; 
B.  c.  7  Abb.  Pr,  [N.  8.]  212.) 

A  stay  may  be  granted  although  the  name  of  the  creditor  does  not  appear 
upon  the  proceedings,  and  no  notice  thereof  has  been  served  upon  him.  {In 
re  Wm.  Archenbraun,  11  B.  R.  149 ;  s.  c.  7  C.  L.  N.  99.) 

Qucere,  Do  the  words  *^any  such  suit  or  proceedings"  include  something 
more  tiian  any  suit  at  law  or  in  equity  ?  And  will  they  cover  any  legal  mode 
of  enforcing  payment  of  a  provable  debt  ?  Would  a  creditor  who  should 
uuilertake  to  prosecute  a  proceeding  in  admiralty,  or  to  seize  on  execution 
after-acquired  property  of  the  bankrupt,  be  within  the  scope,  as  he  clearly 
would  be  within  the  niischief,  of  this  section  ?  If  this  be  so,  no  creditor 
holding  a  provable  debt  can  prosecute  any  proceedings  for  its  recovery  pend- 
ing the  bankruptcy.  {Minon  v.  Van  Nostrand  et  al,  4  B.  R.  108;  s.  c.  Lowell, 
458.) 

The  district  court  can  not  stay  proceedings  upon  charges  filed  with  a 
magistrate,  before  whom  the  bankrupt  had,  prior  to  the  filing  of  his  petition, 
given  his  recognizance  to  appear  for  examination,  under  the  laws  for  the 
relief  of  poor  debtors,  in  order  to  release  himself  from  arrest.  The  bankrupt 
having,  before  his  bankruptcy,  given  a  recognizance  to  take  the  poor  debtor** 
oath,  or  surrender,  and  the  arrest  not  being  avoided  by  the  bankruptcy,  the 
district  court  has  no  right  to  avoid  it  indirectly  by  requiring  the  proocedings 
nndcr  it,  and  which  are  instituted  at  the  debtor^s  instance  to  be  conducted 
in  any  particular  manner,  or  to  be  stayed  in  part  for  his  further  advantage. 
The  filing  of  the  charges  does  not  appear  to  oe  a  suit  or  proceeding  for  the 
recovery  of  the  debt  more  than  would  be  a  renewal  of  the  execution,  or  the 
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charging  in  execution,  or  any  other  matter  incidental  to  the  lawful  arrest. 
{Minon  v.  Van  Nostrand  et  al,  4  B.  R.  108 ;  s.  c.  Lowell,  458.) 

A  claim  in  tort  for  a  personal  injury  can  not  be  stayed,  for  it  is  not  prov- 
able until  final  judgment  is  obtained.  {In  re  Hennocksburg  &  Block,  7  B.  K. 
37;  8.  c.  6  Ben;  150.) 

If  a  verdict  is  rendered  in  an  action  for  a  personal  tort  prior  to  the  com- 
mencement of  the  proceedings  in  bankruptcy,  the  proceedings  for  the  entry 
of  a  judgment  on  the  verdict  will  not  be  stayed.  {Zimmer  v.  Schleehauf^  11 
B.  R.  313;  s.  c.  115  Mass.  52.) 

A  suit  against  a  corporation  will  not  be  stayed-  {Meyer  v.  Aurora  Ins,  Co.. 
7  B.  R.  101.) 

A  proceeding  to  revive  a  judgment  so  that  it  may  operate  as  a  lien  on  real 
estate  is  a  proceeding  that  may  (^e  stayed.  {Bratton  v.  Anderson^  14  B.  R.  90 ; 
B.  c.  5  Rich.  [N.  S.]  504.) 

A  judgment  entered  after  a  motion  for  a  stay  of  proceedings  is  erroneous^ 
although  It  provides  that  no  execution  shall  issue  without  a  further  order  of 
the  court.     {McKay  v.  Funk,  13  B.  R.  334 ;  s.  c.  87  Iowa,  661.) 

If  a  motion  is  made  for  a  stay  of  the  proceedings  in  an  action  to  foreclose  a 
mortgage,  that  portion  thereof  looking  to  a  personal  judgment  against  the 
mortgagor  should  be  stayed.  {McKay  v.  Fank^  13  B.  R.  334 ;  s.  c.  87  Iowa, 
661.) 

Where  an  attachment  was  issued  more  than  four  months  before  the  com- 
mencement of  the  proceedings  in  bankruptcy,  the  proceedings  for  a  judgment 
in  rem  against  the  property  will  not  be  stayed.  {Mason  v.  Warthens^  14  B.  R. 
341 ;  8.  c.  7  W.  Va.  533.) 

If  the  creditor  institutes  his  suit  within  the  time  limited  by  the  State  law,, 
in  order  to  render  a  stockholder  liable  for  his  debt,  but  is  prevented  from 
obtaining  a  judgment  by  an  injunction  issued  from  the  district  court  at  the 
instance  of  the  stockholder,  the  latter  can  not,  in  a  suit  against  him,  object 
that  no  judgment  has  been  obtained.     {SheUingt^n  v.  Howland^  58  N.  Y.  871.) 

The  suggestion  of  bankruptcy  is  one  to  be  made  by  the  bankrupt.  The 
continuance  by  the  bankrupt  law  is  to  be  ^ranted  ^^  upon  the  application  of 
the  bankrupt."  The  plea  of  a  discharge  m  bankruptcy  is  a  personal  one, 
which  the  aefendant  may  make,  or  not,  at  his  own  election.  If  the  defendant 
declines  relying  upon  the  privilege  granted  by  the  statute,  the  cause  proceeds 
to  trial.  If  judgment  is  rendered  against  him,  it  is  a  valid  judgment,  and  is 
unaffected  by  his  discharge.  The  plaintiff  has  no  more  right  to  suggest  the 
bankruptcy  of  the  defendant  than  he  has  to  plead  his  certificate  of  discharge, 
if  he  obtains  one.  He  can  no  more  file  one  plea  for  him  than  he  can  another. 
The  defendant  is  the  judge  of  his  own  defense.  The  suggestion  of  bank- 
ruptcy is  not  like  the  suggestion  of  the  death  of  a  party ;  in  that  case  no 
valid  judgment  can  be  rendered  against  the  deceased.  But  notwithstanding 
the  defendant's  bankruptcy,  a  valid  judgment  can  be  rendered  against  him, 
unless  he  avails  himself  of  the  proceedings  in  bankruptcy.  {Palmer  v.  MerriUy 
57  Me.  26 ;  in  re  Leibenstein  et  al.  4  G.  L.  N.  309.) 

In  Maine  it  was  the  intention  of  the  legislature  in  enacting  the  act  of 
1868,  c.  157^  that  a  defendant,  whether  alone  or  one  of  many  defendants, 
taking  advantage  of  his  bankruptcy,  should  not  recover  costs  if  the  plaintiff 
should  elect  to  strike  his  name  from  the  writ.  The  striking  of  the  defend- 
ant's name  from  the  writ  is  a  discontinuance.  It  is  not  necessary  that  the 
technical  term  discontinuance  should  be  "used.  {Severy  v.  BarUett,  57  Me. 
416.) 

It  is  not  the  duty  of  the  court  to  stay  proceedings  upon  being  advised 
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that  the  debtor  has  filed  his  petition  in  bankraptcy,  whether  asked  to  do  so 
or  not.     Courts  seldom  act  ns  coansel  for  parties,  or  thrust  legal  rights  upon 
them.     It  is  the  duty  of  counsel  to  present  the  causes  of  their  clients,  and  of 
the  courts  to  pass  upon  such  matters  as  are  presented.     {Stone  y.  I^afl  Bank, 
39  Ind.  284.) 

Where  the  creditor  has  not  proved  his  claim  in  bankruptcy,  the  pendency 
of  the  proceedings  in  bankruptcy  can  not  be  pleaded  in  bar  of  an  action  to 
recover  the  claim  before  the  debtor^s  final  discharge.  {Stone  v.  NatH  BanJt^ 
30  Ind.  284.) 

A  suggestion  of  the  bankrupcy  of  the  appellee  on  the  information  and 
belief  of  the  appellant  is  not  such  evidence  as  will  justify  any  action  on  the 
part  of  the  appellate  court.     {Booker  v.  AdkinSy  48  Ala.  529.) 

The  motion  for  a  continuance  must  be  properly  presented,  and  an  adjudi- 
cation obtained  thereou,  before  the  entry  of  %  judgment.  A  motion  which  is 
not  served  upon  the  plaintifi*  nor  brought  to  the  notice  of  the  court  is  not 
sufficient.     {Dunbar  v.  Baker y  104  Mass.  211.) 

When  it  appears  from  the  record  in  the  appellate  court  that  a  cause 
against  several  defendants  was  continued  as  to  some  of  them,  on  their  plea 
of  bankruptcy,  the  appellate  court  will  presume  that  sufficient  eTidence  of 
the  truth  of  the  plea  was  shown  to  the  court,  unless  the  contrary  is  made  to 
appear.     {Mehin  v.  Clark,  46  Ala.  285.) 

The  suggestion  of  the  defendant's  bankruptcy  operates  as  an  injunction 
against  the  further  prosecution  of  the  suit,  and  such  further  proceeding  must 
be  deemed  void  while  the  injunction  continues.  {Penny  v.  Taylor,  10  B.  R. 
200.) 

This  provision  is  especially  addressed  to  the  bankrupt  court,  and  the  stay 
provided  for  is  to  be,  and  is  in  practice,  granted  by  that  court.  The  option 
to  endeavor  to  obtain  a  discharge,  and  failing  in  that,  to  defend  all  undeter- 
mined personal  actions,  is  a  right  given  to  a  debtor  by  the  bankrupt  act  under 
the  Constitution  of  the  United  States,  and  he  is  entitled  to  be  protected  in 
that  right  by  the  bankrupt  court,  (in  re  Rosenberg,  2  B.  R.  236 ;  B.  a  3 
Ben.  14;  in  re  Metcalf  «<  al  1  B.  R.  201 ;  s.  c.  2  Bea.  78:  in  re  Reed,  1  B.  R. 
\\  in  re  Jacoby,  IB.  R.  118;  in  re  Meyers,  1  B.  R.  681;  s.  c.  2  Ben.  424; 
SoTMon  V.  Burton,  4  B.  R.  1;  s.  c.  6  Ben.  826;  Stinwn  v.  MeMvrray,  6 
Humph.  889.) 

This  provision  was  intended  for  the  protection  of  the  debtor.  Still  it  is 
obvious  that  the  district  court  has  the  power  to  stay  creditors  from  proceed- 
ing at  all  in  a  State  court  until  the  question  of  discharge  is  determined. 
The  assignee  may  apply  for  the  stay,  but  the  granting  of  the  same  is  a  mat- 
ter resting  in  the  discretion  of  the  court,  and  will  be  refused  when  it  would 
lead  to  embarrassment  and  delay.  {Samson  v.  Burton,  4  6.  R.  1 ;  a.  c.  6  Ben. 
325.) 

The  stay  is  temporary.  The  object  of  the  stay  is  to  give  time  for  putting 
into  action  the  permanent  bar  to  the  debt.  If  the  discharge  is  refused,  the 
stay  ceases;  its  object  having  been  accomplished,  and  the  bankrupt  having 
had  an  opportunity,  unharassed  by  suits,  to  endeavor  to  obtain  his  discharge. 
If  the  discharge  is  granted,  the  stay  ceases.  The  bankrupt  is  then  able  to 
plead  his  discharge  in  any  suit.  When  the  discharge  is  pleaded,  the  question 
of  the  extent  of  its  operation  upon  the  debts  of  the  bankrupt  comes  up  for 
determination  by  the  court  in  which  it  is  pleaded.  {In  re  Rosenberg,  2  B. 
R.  236;  8.  c.  3  Ben.  14.) 

The  language  of  the  injunction  should  be  in  accordance  with  the  statute. 
The  injunction  only  continues  in  force  until  the  question  of  discharge  can  be 
determined.  The  effect  of  the  discharge  is  to  terminate  the  injunction.  No 
motion  for  a  dissolution  is  needed.    No  order  to  show  the  termination  is  ro- 
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quired.     The  bankrupt  mast  use  his  discharge  as  his  protection  in  cases 
thereby  affected.     (In  re.  Thomas,  8  B.  R.  88.) 

If  a  motion  was  made  for  a  continuance  npon  a  suggestion  of  the  defend- 
ant's bankruptcy  before  judgment,  a  discharge  may  be  pleaded  on  the  allow- 
ance of  a  writ  of  review.     {Todd  v.  Barton^  13  B.  R.  197;  s.  c.  117  Mass.  291.) 

If  the  court  is  satisfied  that  the  refusal  of  a  continuance  on  the  sugges- 
tion of  the  bankruptcy  of  the  defendant  has  worked  injustice  to  him,  it  may 
in  its  discretion  grant  him  a  review.  ( Todd  v.  Barton^  13  B.  R.  197 ;  s.  c.  117 
Mass.  291.) 

An  affirmance  of  a  judgment  by  an  appellate  court  where  no  suggestion  of 
the  bankruptcy  of  the  appellant  is  made,  is  valid  although  the  proceedings 
are  then  pending.     {Flanagan  v.  PearsoUy  14  B.  R.  37;  b.  c.  42  Tex.  1.) 

If  the  defendant  is  adjudged  bankrupt  after  the  rendition  of  a  judgment 
against^him  in  an  action  of  ejectment,  this  is  no  ground  for  staying  pro- 
ceedings in  an  appellate  court.     {Alston  y.  Wingfieldy  53  Geo.  18.) 

An  action  pending  in  the  court  of  appeals  of  the  State,  to  which  an  ap- 
peal was  taken  by  the  bankrupt  prior  to  the  commencement  of  proceedings 
in  bankruptcy,  may  be  stayed.  In  such  a  case  there  is  no  final  judgment 
within  the  meaning  of  the  bankrupt  act.  A  motion  for  further  security  in 
such  a  suit  on  the  part  of  the  creditor  is  a  proceeding  against  the  bankrupt. 
(In  re  Metcalf  et  al.  1  B.  R.  201 ;  s.  c.  2  Ben.  78;  in  re  Leszynski,  3  Ben. 
487.) 

A  judgment  in  a  subordinate  court,  from  which  an  appeal  is  taken,  is 
final  in  the  sense  of  this  section.  It  is  not  the  purpose  of  the  statute  to  sus- 
pend the  right  of  a  plaintiff  to  maintain  in  the  appellate  court  the  cor- 
rectness and  validity  of  a  judgment  from  which  the  bankrupt  may  choose  to 
take  an  appeal,  until  the  determination  of  the  question  of  his  discharge. 
Proceedings  in  the  appellate  court  will  not  be  stayed  when  the  defendant 
appeals  and  then  becomes  bankrupt.  {Merritt  v.  Olidden^  5  B.  R.  157 ;  s.  o. 
39  Cal.  559.) 

If  the  appellee  becomes  bankrupt  after  the  submission  of  the  case  in  the 
appellate  court,  the  judgment  will  oe  rendered  as  of  the  date  of  the  submis- 
sion.    {Booker  v.  Adklna^  48  Ala.  529.) 

If  the  sheriff,  acting  under  an  execution  issued  upon  a  judgment  rendered 
after  the  commencement  of  the  proceedings  in  bankruptcy,  proceeds  to  sell 
the  property  after  he  is  served  with  an  injunction  from  the  district  court,  he 
may  be  held  liable  in  an  action  of  trespass  for  the  damages.  {Stinson  v.  Mo- 
Murray,  6  Humph.  889;  Turner  t.  Oatetoood,  8  B.  Mon.  613.) 

Where  the  action  of  the  creditor  does  not  tend  to  enforce  any  demand 
against  the  bankrupt,  nor  deprive  the  assignee  of  any  property  or  right,  the 
stay  is  not  violated.  {In  re  Uirsch,  2  B.  R  8;  s.  c.  2  Ben.  498;  s.  o.  1  L.  T. 
B.  92.) 

The  power  conferred  upon  the  district  court  by  this  section,  of  granting 
injunctions  to  stay  suits  and  proceedings  to  recover  debts  from  a  bankrupt, 
is  not  granted  to  any  other  court  than  the  "court  in  bankruptcy, "  which 
means  the  court  where  the  proceedings  in  bankruptcy  are  pending.  When 
the  bankrupt  applies  for  the  benefit  of  the  bankrupt  act  in  one  district,  the 
district  court  of  another  district  has  no  power  to  grant  an  injunction  to  stay 
suits  brought  by  creditors  against  him.  {In  re  Richardson  et  al,  2  B.  R.  202 ; 
s.  c.  2  Ben.  517  ;  s.  o.  2  L.  T.  B.  20.) 

When  the  amount  of  the  debt  is  in  dispute,  the  suit  should  be  allowed  to 
proceed  to  judgment.  {In  re  Rundle  ^^  a^.  2  B.  R.  118;  i;i  re  Richardson  et 
al  2  B.  R.  202;  s.  c.  2  Ben.  517  ;  s.  o.  2  L.  T.  B.  20.) 
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So  long  as  the  adjudication  of  bankraptcy  stands  unrevoked,  all  inquiry 
as  to  the  validity  or  existence  of  the  debt  claimed  to  be  due  to  the  petition- 
ing creditor  in  involuntary  proceedings  is  precluded.  The  debt  due  to  such 
creditor  was  established  for  the  purposes  of  the  adjudication,  and  neither  the 
debt  nor  the  adjudication  can  be  attacked  upon  a  motion  to  vacate  an  order 
staying  proceedings  in  a  State  court.     (In  re  Fallon,  2  B.  R.  277.) 

The  order  staying  proceedings  will  be  vacated  when  there  is  unreasonable 
delay  in  procuring  a  discharge.  (Jn  re  W.  Belden,  6  B.  R.  443  ;  s,  c.  5  Ben. 
476.) 

A  creditor  who  has  not  proved  his  debt  has  no  status  in  the  court  of  bank- 
ruptcy. He  does  not  submit  himself  to  its  jurisdiction,  and  bis  right  to  pro- 
ceed is  no  farther  affected  than  it  is  affected  by  the  restraining  words  of  the 
statute.  But  this  restraint  is  by  the  very  terms  of  the  statute  subject  to  a  con- 
dition, and  that  condition  is  that  the  restraint  shall  not  exist  if  the  bankrupt 
does  not  use  reasonable  diligence  to  obtain  his  discharge.  But  the  suit  can 
only  be  stayed  by  the  court  in  which  it  is  pending.  There  is  no  reason  for 
sending  him  into  the  court  of  bankruptcy  to  apply  for  permission  to  proceed. 
If  there  has  been  unreasonable  delay,  the  proceedings  in  bankruptcy  do  not 
arrest  his  suit,  and  he  has  a  right  to  proceed,  which  has  not  been  surrendered 
by  any  act  of  his,  and  which  the  law  has  not  taken  away  from  him.  In  such 
a  case  the  question  of  unreasonable  delay  must  necessarily  be  a  question  to  be 
determined  by  the  court  in  which  the  creditor's  action  is  pending.  (Ding^ 
V.  Beckevy  9  B.  R.  508;  B.  c.  31  Leg.  Int.  156.) 

Sec.  5107. — No  bankrupt  shall  be  liable  during  the  pendency 
of  the  proceedings  in  bankruptcy  to  arrest  in  any  civil  action, 
unless  the  same  is  founded  on  some  debt  or  claim  from  which  his 
discharge  in  bankruptcy  would  not  release  him. 

The  district  courts  are  competent  to  relieve  the  bankrupt  from  arrest  on 
process  from  a  State  court,  provided  the  arrest  was  founded  upon  a  debt 
from  which  a  discharge  in  bankruptcy  would  release  him.     {In  re  L.  Glaser, 

1  B.  R.  336;  s.  c.  2  Ben.  180;  B.  c.  1  L.  T.  B.  67;  in  re  Boyst,  2  B.  R  171 ; 
State  Y.  Rollim,  13  Mo.  139;  U.  S,  v.  Dobbins,  1  Penn.  L.  J.  91;  s.  c.  5  Law 
Rep.  81 ;  in  re  Mifflin,  1  Penn.  L.  J.  146 ;  in  re  Qrenville  T.  Winthrop,  5  Law 
Rep.  24 ;  i)ide  in  re  Edson  Comstock,  22  Vt.  642 ;  HM  v.  Powers,  7  Ala.  658.) 

The  district  courts  must  necessarily  inquire  into  that  question  and  decide 
it  for  themselves.  The  question  is  one  of  fact,  which  can  not  be  decided  on 
ex  parte  testimony,  {In  re  L.  Glaser,  1  B.  R.  836;  s.  c.  2  Ben.  180;  s.  c.  1  L. 
T.  B.  57 ;  in  re  Boyst,  2  B.  R.  171.) 

The  proper  course  is  to  issue  a  writ  of  habeas  corpus,  and  on  the  hearing  to 
discharge  the  bankrupt  from  arrest.  {In  re  Williams  &  McPheeters,  1 1  B.  R. 
145 ;  s.  c.  7  C.  L.  N.  49.) 

The  bankrupt  should  apply  in  the  first  instance  to  the  State  court,  for  that 
wull  avoid  a  conflict  of  jurisdiction.     {In  re  Michael  O^Mara,  4  Biss.  506.) 

Evidence  can  not  be  introduced  to  show  that  the  averments  in  the  declara- 
tion upon  which  the  arrest  is  founded  are  false.  (In  re  Devoe,  2  B.  R.  27; 
s.  c.  Lowell,  251 ;  s.  o.  1  L.  T.  B.  90 ;   in  re  J.  H.  Kimball,  2  B.  R.  204 ;  s.  c. 

2  Ben.  554 ;  s.  c.  6  Blatch.  292.) 

When  it  appears  from  the  face  of  the  proceedings  that  the  debt  is  one 
from  which  a  discharge  will  not  release  the  debtor,  he  can  not  be  relieved. 
It  is  not  necessary  that  this  should  appear  from  the  declaration.  It  is  saffi- 
cient  if  it  appear  from  the  affidavit  and  order  of  arrest,  even  though  these  are 
ex  parte.     Their  verity  can  not  be  called  in  question  in  the  bankrupt  court. 
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They  are  entitled  to  as  much  credit  as  more  formal  and  specific  proceedings. 
{In  re  J.H.  Kimball,  2  B.  R.  204,  354;  s.  c.  2  Ben.  554;  s.  c.  6  Blatch.  292; 
in  re  W.  E.  Robinson,  2  B.  R.  342  ;  s.  c.  36  How.  Pr.  176;  s.  c.  6  Blatch. 
253;  s.  c.  2  L.  T.  B.  18;  in  re  Migel  2  B.  R.  481;  in  re  Leibenstein,  4  C.  L. 
N.  309;  contra,  in  re  Williams  &  McPheeters,  11  B.  R.  145;  s.  c.  7  C.  L.  N. 
49.) 

The  necessity  for  an  examination  by  the  district  court  of  the  papers  on 
which  the  arrest  is  founded,  is  not  to  determine  whether  the  bankrupt  was 
liable  by  the  State  law  to  arrest,  or  whether  he  was  arrested  on  a  debt  which 
is  in  fact  not  dischargeable,  in  bankruptcy,  but  solely  to  determine  whether 
the  State  court  intended,  in  ordering  the  arrest,  to  found  it  on  a  debt  or 
claim  which  would  not  be  discharged  by  a  discharge  in  bankruptcy.  The 
distinction  is  a  plain  one.  If  the  bankrupt  claims  that,  on  the  merits,  the 
facts  on  which  the  State  court  acted  in  ordering  his  arrest  did  not  exist,  he 
must  try  that  question  in  the  State  court.  The  district  court  can  not  go  into 
such  an  inquiry.  It  can  not  try  that  question  on  affidavits  or  by  proofs.  (In 
re  Valk  et  al.  3  B.  R.  278 ;  s.  c.  8  Ben.  481.) 

The  bankrupt  should  move  for  a  discharge  in  the  State  court,  and  contro- 
vert the  facts  on  that  motion.     (In  re  Migel,  2  B.  R.  481.) 

A  judgment  rendered  upon  a  complaint  setting  forth  all  the  facts  that 
make  up  the  fraud  is  conclusive  evidence  of  the  n-aud.      {In  re  Patterson,  1 

B.  R.  307;  s.  c.  2  Ben.  155;  in  re  Sevmour,  1  B.  R.  29 ;  s.  c.  1  Ben.  348;  in 
re  Pettis,  2  B.  R.  44;  s.  c.  7  A.  L.  Reg.  695.) 

A  judgment  rendered  in  an  action  for  deceit  does  not  so  merge  the  origi- 
nal cause  of  action  as  to  make  the  demand  dischargeable.  The  record  of  the 
action  in  which  the  execution  issues  may  be  looked  at,  and  if  it  shows  a  ma- 
terial and  traversable  allegation  of  fraud  as  its  sole  foundation,  the  debt  or 
•demand  may  fairly  be  said  to  be  one  founded  in  fraud,  and  the  action  to  be 
one  founded  upon  a  debt  or  claim  from  which  the  bankrupt's  discharge 
would  not  release  him.     {In  re  Whitehouse,  4  B.  R.  63;  s.  c.  Lowell,  429.) 

But  where  the  debt  is  one  from  which  a  discharge  in  bankruptcy  will  not 

release  the  bankrupt,  he  can  not  be  relieved.     {In  re  L  Glaser,  1  B.  R.  836 ; 

.8.  c.  2  Ben.  180  ;  s.  c.  1  L.  T.  B.  57 ;  in  re  Patterson,  1  B.  R.  307 ;  s.  c.  2  Ben. 

155;  in  re  Seymour,  1  B.  R.  29;  s.  c.  1  Ben.  348 ;  in  re  Pettis,  2  B.  R.  44  ;  s. 

C.  7  A.  L.  Reg.  695  ;  in  re  G.  W.  Kimball,  1  B.  R.  193 ;  s.  c.  2  Ben.  b8;  in  re 
Devoe,  2  B.  R.  27 ;  s.  o.  Lowell,  251 ;  s.  c.  1  L.  T.  B.  90 ;  Uorter  v.  Harlan,  7 
B.  R.  238 ;  8.  c.  29  Leg.  Int.  229.) 

Though  the  State  court  would  probably  release  the  debtf)r,  it  is  the  duty 
of  the  district  court  to  see  that  he  is  released,  and  to  protect  him.  {In  re 
Simpson,  2  B.  R.  47;  in  re  Wiggers,  2  Biss.  71.) 

The  refusal  of  a  previous  application  by  the  State  court  is  not  final  and 
binding.     {In  re  Wiggers,  2  Biss.  71.) 

It  was  obviously  the  object  of  the  law  to  bring  the  bankrupt  at  all  times 
within  the  control  and  disposition  of  the  district  court,  and  the  State  courts 
can  not  have  control  over  the  bankrupt  in  a  manner  dififerent  from  that 
authorized  by  the  law.  {In  re  Wiggers,  2  Biss.  71 ;  Bishap  v.  Laewen,  2  Penn, 
L.  J.  364.) 

There  is  no  distinction  between  an  arrest  on  mesne  and  final  process.  So 
far  as  the  arrest  is  concerned  the  object  and  intent  of  this  clause  are  the 
same.     {In  re  Wiggers,  2  Biss.  71 ;  in  re  Mifflin,  1  Penn.  L.  J.  146.) 

The  district  court  has  the  power  to  require  a  citizen  within  its  jurisdic- 
tion to  release  a  person  held  in  custody  beyond  its  jurisdiction.     {Htuleton  v. 
Valentine,  2  B.  R.  31 ;  s.  c.  Lowell,  270 ;  s.  c.  1  L.  T.  B.  105.) 
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Rule  XXVII  applies  only  to  the  court  in  which  the  proceed] Dgs  in  bank- 
ruptcy are  pending.     {In  re  Seymour,  1  B.  R.  29 ;  a.  c.  1  Ben.  348.) 

The  authority  of  the  district  courts  to  release  a  bankrupt  from  imprison- 
ment applies  only  to  cases  where  the  arrest  is  made  after  the  commencement 
of  proceedings  in  bankruptcy.  {In  re  W.  A.  Walker,  1  B.  R.  318;  s.  c. 
Lowell,  222;  Hadeton  v.  Valentine,  2  B.  R.  31  ;  s.  c.  Lowell,  270;  s.  c.  1  L. 
T.  B.  105 ;  Minon  v.  Van  Nosirand  et  al.  4  B.  R.  108 ;  s.  c.  Lowell,  458  ;  in  re 
Hoskins,  Crabbe,  466;  Shvlz  v.  Fieisher,  1  Penn.  L.  J.  11;  in  re  Rank, 
Crabbe,  493 ;  in  re  Jonathan  H.  Cheney,  5  Law  Rep.  19.) 

The  arrest  contemplated  is  manifestly  a  new  arrest  for  the  benefit  of  the 
creditor.  The  fact  that  the  debtor  was  not  found  guilty  by  the  magistrate  in 
the  proceedings  before  him  under  the  act  relating  to  poor  debtors,  and  was 
therefore  permitted  to  go  at  large  pending  the  appeal,  does  not  make  the 
taking  of  his  body  on  execution,  in  case  of  his  ultimate  conviction,  a  new 
arrest.  So  far  as  the  creditor  is  concerned,  it  is  a  restoring  of  the  debtor  to 
the  confinement  from  which  he  had  obtained  a  temporary  relief  pending  the 
appeal.  It  is  not  an  arrest  within  the  contemplation  of  this  clause.  {Staeb- 
well  V.  Silhway^  100  Mass.  287.) 

A  prisoner  out  on  bail  is  theoretically  and  practically  in  arrest,  substan- 
tially, to  all  intents  and  purposes,  the  same  as  if  he  had  not  been  released  on 
bail.  (Haeleton  v.  Valentine,  2  B.  R.  31 ;  s.  c.  Lowell,  270;  s.  c.  1  L.  T.  B. 
105;  in  re  Rank,  Crabbe,  493;  in  re  Jonathan  H.  Cheney,  5  Law  Rep.  19; 
tide  Foxall  v.  Leti^  1  Cranch  C.  C.  139;  Lingan  v.  Baytey^  1  Cranch  C.  C. 
112.) 

The  proceeding  to  discharge  a  debtor  from  arrest  is  very  limited  in  its 
scope.  The  action  of  the  district  court  is  confined,  in  point  of  time,  to  the 
pendency  of  the  proceedings  in  bankruptcy.  They  are  pending,  so  far  as  the 
debtor  is  entitled  to  relief  by  virtue  of  the  provisions  of  this  section,  only  imtil 
the  termination  of  proceedings  for  the  discharge  of  the  bankrupt.  {In  re  J, 
H.  Kimball,  2  B.  R.  204 ;  s.  c.  2  Ben.  554 ;  s.  c.  6  Blatch.  292  ;  in  re  Nathaniei 
Dole,  7  B.  R.  538;  s.  c.  9  B.  R  198;  s.  c.  11  Blatch.  499.) 

Where  a  debtor  files  his  petition  in  one  district,  the  district  court  of  an- 
other district  may,  in  a  proper  case,  release  him  from  arrest  under  the  pro^ 
visions  of  section  753.    {In  re  Seymour,  1  B.  R.  29 ;  s.  c.  1  Ben.  348.) 

Proceedings  in  voluntary  bankruptcy  by  an  imprisoned  debtor  is  a  fraad 
upon  the  State  laws,  and  will  prevent  his  obtaining  a  discharge  under  them. 
An  account  of  his  property,  which  only  includes  what  remains  after  the  as- 
signment in  bankruptcy,  is  defective  and  insufiScient.  {People  v.  Brooks,  40 
How.  Pr.  165.) 

If,  prior  to  being  charged  in  execution,  a  debtor  makes  a  valid  assignment 
of  his  property,  by  filing  his  petition  in  bankruptcy,  the  fact  of  his  having 
done  so  will  not  bar  his  discharge  under  the  State  laws ;  nor  can  he  be  re- 
quired to  assign  more  than  his  contingent  interest  in  such  property,  in  the 
event  of  its  being  more  than  sufficient  to  pay  his  debts,  or  of  the  bankruptcy 
proceedings  being  dismi^ed  or  discontinued.  {Eoswig  v.  Seymour^  7  Bobt. 
427.) 

The  State  court  will  release  the  party  from  arrest  as  well  as  the  district 
court.     {Jonee  v.  Emerson,  1  Caines,  487.) 

After  the  bankrupt  has  received  his  discharge,  the  State  Court  will,  on  a 
proper  application,  release  him  from  arrest.     {Comstoek  v.  Orout,  17  Vt  612) 

A  creditor  who  holds  the  bankrupt  under  arrest,  upon  process  issued  before 
the  commencement  of  the  proceedings  in  bankruptcy,  wnll  not  be  permitted 
to  prove  his  debt,  unless  he  consents  to  discharge  the  bankrupt  firom  custody. 
{In  re  Jonathan  H.  Cheney,  5  Law  Rep.  19.) 
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Sec.  5108.* — At  any  time  after  the  expiration  of  six  months 
from  the  adjudication  of  bankruptcy,  or  if  no  debts  have  been 
proved  against  the  bankrupt,  or,  if  no  assets  liave  come  to  the 
hands  of  the  assignee,  at  any  time  after  the  expiration  of  sixty 
days,  and  before  the  final  disposition  of  the  cause,  the  bankrupt 
may  apply  to  the  court  for  a  discharge  from  his  debts.  This 
section  shall  apply  in  all  cases  heretofore  or  hereafter  commenced. 

.  The  law  allows  the  bankrupt  to  apply  for  his  discharge  after  the  expira- 
tion of  sixty  days  from  the  adjudication,  and  within  six  months,  either  when 
no  debts  have  been  proved,  or  when  no  assets  have  come  to  the  hands  of  the 
assignee.  It  is  only  when  both  debts  have  been  proved  and  assets  have  come 
to  the  hands  of  the  assignee,  that  the  discharge  can  not  be  applied  for  until 
after  the  expiration  of  six  months.  {In  re  B.  W.  &  J.  H.  Woolums,  1  B.  R. 
496.) 

Where,  up  to  the  time  of  the  application  for  the  discharge,  the  assignee 
has  neither  received  nor  paid  any  moneys  on  account  of  the  estate,  the  case  is 
to  be  regarded  as  one  where  no  assets  have  come  to  his  hands,  even  though  he 
may  have  reason  to  believe  that  he  will  thereafter  receive  money  on  account 
of  the  estate  as  the  proceeds  out  of  the  assets  thereof.  {In  re  Dodge,  1  B.  R. 
435  ;  8.  c.  2  Ben.  347;  in  re  Hughes,  1  B.  R.  226;  s.  c.  2  Ben.  85 ;  s.  c.  1  L. 
T.  B.  45.) 

Certificates  of  stocks  or  claims  against  debtors  of  the  bankrupt,  which  up 
to  the  time  of  the  application  of  the  bankrupt  for  a  discharge  have  not  act- 
ually produced  anything,  and  for  which  the  only  offer  made  is  an  offer  of  a 
small  sum  of  money,  while  there  is  strong  evidence  that  these  stocks  and 
claims  are  absolutely  worthless,  may  very  justly  be  said  not  to  be  assets  at 
the  time  of  the  application  for  a  discharge,  whatever  they  may  be,  or  may  be- 
come afterward.     {In  re  Soils,  8  B.  R.  761 ;  s.  c.  4  Ben.  143.) 

Notes,  accounts,  and  claims  against  others,  on  which  no  money  has  been 
received,  are  not  considered  as  assets.  {In  r«  Dodge,  1  B.  R.  485 ;  s.  c.  2  Ben. 
847;  in  re  Hughes,  1  B.  R.  226 ;  s.  c.  2  Ben.  85  ;  s.  c.  1  L.  T.  B.  45.) 

The  interpretation  given  to  the  term  **no  assets"  by  the  justices  of  the 
Supreme  Court,  in  Form  No.  35,  is,  that  the  assignee  has  not  received  or  paid 
out  any  money  on  account  of  the  estate.  {In  re  Dodge,  1  B.  R.  435 ;  s.  c.  2 
Ben.  347.) 

Tt  is  not  necessary,  on  presenting  a  petition  for  discharge  to  produce  the 
assignee's  return,  nor  any  certificate  from  the  assignee  that  no  assets  have 
come  to  his  hands,  nor  any  other  evidence  than  the  mere  statement  in  the 
petition  that  no  debts  have  been  proved,  or  that  no  assets  have  come  to  the 
hands  of  the  assignee.  Of  course,  upon  the  return  of  the  order  to  show 
cause  made  upon  the  bankrupt's  application  for  his  dischart^e,  the  court  will 
not  grant  the  discharge  without  satisfactory  evidence  that  no  debts  have  been 
proved,  or  that  no  assets  have  come  to  the  hands  of  the  assignee.  The  high- 
est evidence  as  to  debts,  and  the  highest  evidence  as  to  assets,  are  in  the 
hands  of  the  assignee.  The  evidence,  therefore,  must  come  from  him.  {In 
re  Bellamy,  1  B.  R.  64 ;  s.  c.  1  Ben.  390 ;  s.  c.  1  L.  T.  B.  22.) 

The  assignee,  when  requested  by  the  bankrupt,  should  make  his  return  on 
Form  No.  85,  when  he  has  not  in  fact  received  or  paid  out  any  money  on 
account  of  the  estate,  even  though  he  may  have  reason  to  believe  that  he 
will,  at  some  future  time  receive  moneys  on  account  of  the  same.  {In  re 
Hughes,  1  B.  R.  226;  s.  c.  2  Ben.  85 ;  s.  c.  1  L.  T.  B.  45.) 

*  So  amended  by  Act  of  July  26,  1876. 
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The  register  has  the  power  to  pass  an  order  requiring  the  assignee  to  make 
a  return.     {In  re  Bellamy,  1  B.  R.  64  ;  s,  c.  1  Ben.  390 ;  s.  c.  1  L.  T.  B.  23 ) 

"When  debts  have  been  proved,  and  assets  have  come  to  the  bands  of  the 
assignee,  an  application  for  a  discharge  can  not  be  filed  before  the  expiration 
of  six  months  from  the  adjudication  of  bankruptcy.  The  six  months  is  to 
be  computed  from  the  date  of  adjudication— not  from  the  date  of  filing  the 
original  petition.  {In  re  Bodenheim  et  al.  2  B.  R.  419;  s.  c.  2  L.  T.  B.  64  ;  in 
re  D.  K.  Holmes,  14  B.  R.  209.) 

When  no  debts  have  been  proved  and  no  a'-sets  have  come  to  the  hands  of 
the  assignee,  the  bankrupt  may  apply  for  a  discharge  even  after  the  expira- 
tion of  BIX  months.  {In  re  Cannadav,  3  B.  R.  1 ;  s.  c.  2  Biss  75 ;  in  re  Vor- 
beck,  1  Pac.  L.  R.  100;  in  re  Donaldson,  11  B.  R.  460;  s.  c.  2  Dillon,  346; 
in  re  Wm.  H.  Pierson,  10  B.  R.  107 ;  contra,  in  re  Wilmott.  2  B.  R.  214;  in 
re  Franklin  A.  Sloan,  12  B.  R.  59;  in  re  Martin,  2  B.  R.  548 ;  in  re  Gallison 
^t  al  6  B.  R.  353 ;  s.  c.  2  L.  T.  B.  195  ;  in  re  Schenck,  5  B.  R.  93 ;  in  re  Far- 
rell,  5  B.  R.  125;  in  re  Barrett,  11  B.  R.  537:  s  c.  1  Cent.  L.  J.  556;  in  re 
Greenfield,  2  B.  R.  298, 311 ;  s.  c.  6  Blatch.  287;  in  re  Watson  &  Reynolds,  1 
W.  N.  86,  334 ;  s.  c.  2  W.  N.  356;  in  re  Lowcnstein,  13  B.  R.  479;  s.  c.  3  IMl- 
lon,  145.) 

The  fact  that  the  debtor  is  an  involuntary  bankrupt  does  not  of  itself 
alone  prevent  his  discharge.  If  sections  5110  and  5112  do  not  prevent  it,  he 
is  entitled  to  a  discharge.  {In  re  S.  D.  Clark,  3  B.  R.  16;  s.  c.  2  Biss.  73;  in 
re  Diblee  et  al  2  B.  R.  617 ;  s.  c.  3  Ben.  283 ;  in  re  Bunster,  5  B.  R.  82;  s.  c. 
41  How.  Pr.  406  ;  s.  c.  5  Ben.  242.) 

The  bankrupt  is  not  required  to  pray  for  a  discharge  from  his  partnership 
debts  in  precise  words.  If  he  prays  to  be  discharged  from  all  his  provable 
debts,  he  virtually  prays  to  be  discharged  from  his  partnership  debts.  {In  re 
Wm.  H.  Pierson,  10  B.  R.  107.) 

Sec.  5109. — Upon  application  for  a  discharge  being  made, 
the  court  shall  order  notice  to  be  given  by  mail  to  all  creditors 
who  have  proved  tlieir  debts,  and  by  publication  at  least  once  a 
week  in  such  newspapers  as  the  court  shall  designate,  due  regard 
being  had  to  the  general  circulation  of  the  same  in  the  district, 
or  in  that  portion  of  the  district  in  which  the  bankrupt  and  his 
creditors  shall  reside,  to  appear  on  a  day  appointed  for  that  pur- 
pose, and  show  cause  why  a  discharge  should  not  be  granted  to 
the  bankrupt. 

The  register  may  pass  the  order  to  give  notice  to  the  creditors  to  appear 
and  show  cause  against  the  discharge  of  the  bankrupt.  {In  re  Gettlesou,  1 
B.  R.  604.)  Contra;  but  he  may,  if  the  court  authonzes  him  to  do  so.  {In 
re  Bellamy,  1  B.  R.  64,  96,  113;  s.c.  1  Ben.  299,  426,474 ;  s.  c.  1  L.  T.  B.  22.) 

The  order  in  Form  No.  51,  altbouih  the  register  is  to  direct  it  to  be  is- 
-sued  is  to  have  the  signature  of  the  clerk  and  the  seal  of  the  court.  It  may 
be  made  returnable  before  the  court  at  the  office  of  the  register.  It  should 
name  the  newspapers  in  which  the  notice  is  to  be  published.  The  selection 
of  the  newspapers  is  to  be  made  with  due  regard  to  the  requirements  of  this 
section,  and  from  among  the  newspapers  named  in  the  rules  of  the  court  in 
bankruptcy.     {In  re  Bellamy,  1  B.  R.  64,  113  ^  s.  o.  1  Ben.  426,  474.) 

If  the  bankrupt  does  not  apply  for  his  discharge  within  three  months,  the 
notice  need  not  say  anything  about  the  second  and  third  meetings  of  credit- 
ors.    (Anon.  1  B.  R.  219.) 
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The  notices  are  to  be  sent  only  to  the  creditors  who  have  proved  their 
debts.  {In  re  Mclntyre,  1  B.  R.  151 ;  s.  c.  1  Ben.  543 ;  Moras  v.  Preshy^  25  N. 
H.  299.) 

If  no  creditors  have  proved  their  debts,  the  publication  is  the  only  notice 
required  by  the  law.     (Anon.  1  B.  R.  123.) 

The  notices  are  to  be  sent  by  the  clerk.  The  clerk's  certificate  that  the 
notices  have  been  duly  mailed  is  sufficient  evidence  of  the  fact.  {In  re  Bel- 
lamy, 1  B.  R.  64,  118 ;  s.  c.  1  Ben.  428,  474 ;  in  re  Townsend,  1  B.  R.  216  ;  b. 
c.  2  Ben.  62 ;  s.  c.  1  L.  T.  B.  2.) 

A  formal  judicial  process  and  return  is  not  necessary.  The  service  may 
be  by  letter.  {Linton  v.  Stanton,  4  La.  An.  401 ;  Beach  v.  Miller,  15  La.  An. 
601.) 

The  register  should  transmit  to  the  clerk  a  list  of  all  the  proofs  of  debts 
which  have  been  furnished  to  the  register  or  the  assignee,  containing  the 
names,  residences  and  post  office  addresses  of  the  creditors  with  sufficient 
particularity  to  enable  the  notices  to  be  served  properlv.  {Li  re  Bellamy,  1 
B.  R.  113;  8.  c.  IBen.  474.) 

If  the  assignee  refuses  to  give  a  certificate  of  the  names  of  the  creditors 
who  have  proved  their  debts,  the  register,  upon  the  application  of  the  bank- 
rupt, has  the  power  to  pass  an  order  directing  the  assignee  to  furnish  such 
certificate,  and  it  is  the  duty  of  the  assignee  to  comply  with  it.  {In  re  Blais- 
dell  et  al.  6  B.  R  78;  a.  c.  42  How.  Pr.  274;  s.  c.  5  Ben.  420.) 

The  proof  of  publication  may  be  by  the  usual  affidavit  of  the  printer.  {In 
re  Bellamy,  1  B.  R.  96;  s.  c.  1  Ben.  426.) 

The  alle^tion  in  the  record  that  due  proofs  of  the  publication  of  the  no- 
tices were  given  can  not  be  impeached  in  a  collateral  action.  {Linton  v.  Stan- 
ton, 4  La.  An.  401.) 

Sec.  6110. — No  discharge  (a)  shall  be  granted,  or,  if  granted 
shall  be  valid  in  any  of  the  following  cases : 

First.  If  the  bankrupt  has  willfully  (5)  sworn  falsely  in  his  affi- 
davit annexed  to  his  petition,  schedule,  or  inventory,  or  upon  any 
examination  in  the  course  of  the  proceedings  in  bankruptcy,  in 
relation  to  any  material  fact. 

Second.  If  the  bankrupt  has  concealed  {c)  any  part  of  his  es- 
tate or  eflfects,  or  any  books  or  writings  relating  thereto  ;  or  has 
been  guiJty  of  any  fraud  or  negligence  in  the  care,  custody,  (d)  or 
delivery  to  the  assignee  of  the  property  belonging  to  him  at  the 
time  of  the  presentation  of  his  petition  and  inventory,  excepting 
such  property  as  he  is  permitted  to  retain  under  the  provisions  of 
this  Title,  or  if  he  has  caused,  permitted,  or  suffered  any  loss, 
waste,  or  destruction  thereof. 

Third.  If,  within  four  months  before  the  commencement  of 
such  proceedings,  the  bankrupt  has  procured  his  lands,  goods, 
money  or  chattels  to  be  attached,  {e)  sequestered,  or  seized  on 
execution. 

Fourth.  If,  at  any  time  after  {/)  the  second  day  of  March, 
eighteen  hundred  and  sixty -seven,  the  bankrupt  has  destroyed, 
mutilated,  altered,  (y)  or  falsified  any  of  his  books,  documents,  pa- 
pers, writings,  or  securities,  or  has  made  or  been  privy  to  the 
making  of  any  false  or  fraudulent  entry  in  any  book  of  account  or 
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other  document,  with  intent  to  defraud  his  creditors;  or  has  re- 
moved (A)  or  caused  to  be  reraovedany  part  of  his  property  from 
the  district,  with  intent  to  defraud  his  creditors. 

Fifth.  If  the  bankrupt  has  given  any  fraudulent  {i)  preference 
contrary  to  the  provisions  of  the  act  of  March  two,  eighteen  Imn- 
dred  and  sixty-seven,  to  establish  a  uniform  system  of  bankruptcy, 
or  to  the  provisions  of  this  Title,  or  has  made  any  fraudulent  (j) 
ayment,  gift,  transfer,  conveyance,  or  assignment  of  any  part  of 
lis  property,  or  has  lost  any  part  thereof  in  gaming,  {k)  or  has 
admitted  (I)  a  false  or  fictitious  debt  against  his  estate. 

Sixth.   If  lite  bankrupt,  having  knowledge  that  any  persou  has 

f>roved  such  false  or  fictitious  debt,  has  not  disclosed  the  same  to 
lis  assignee  within  one  month  after  such  knowledge. 

Seventh.  If  tiie  bankrupt,  being  a  merchant  or  tradesman,  has 
not,  at  all  times  after  the  second  day  of  March,  eighteen  hundred 
and  sixty-seven,  kept  proper  books  {m)  of  account. 

Eighth.  If  the  bankrupt,  or  any  person  in  his  behalf,  has  pro- 
cured the  assent  {n)  of  any  creditor  to  the  discharge,  or  influenced 
the  action  of  any  creditor  at  any  stage  of  the  proceedings,  by  any 
pecuniary  consideration  or  obligation. 

Ninth,  If  the  bankrupt  has,  in  contemplation  {o)  of  becoming 
bankrupt,  made  any  pledge,  payment,  transfer,  assignment,  or 
conveyance  of  any  part  of  his  property,  directly  or  indirectly, 
absolutely  or  conditionally,  for  the  purpose  of  preferring  any  cred- 
itor or  pereon  having  a  claim  against  him,  or  who  is  or  may  be 
under  liability  for  him,  or  for  the  purpose  of  preventing  the  prop- 
erty from  conjing  into  the  hands  of  the  assignee,  or  of  being  dis- 
tributed in  satisiaction  of  his  debts. 

Tenth.  If  the  bankrupt  has  been  convicted  of  any  misdemeanor 
under  this  Title. 

Grounds  for  Withholding  a  Ditchar^e. 

(a)  The  acts  enumerated  in  this  section  are  not  in  the  nature  of  offenses, 
created  and  defined  by  the  bankrupt  law,  the  penalty  for  the  commission  of 
which  by  the  bankrupt  is  the  foneiture  of  his  right  to  a  discharge.  The 
bankrupt  act  was  intended  to  operate,  and  has  been  uniformly  held  to  operate 
upon  and  provide  for  the  discharge  of  debts  created  before  as  well  as  after  its 
passage,  and  in  respect  to  debts  contracted  before  its  passa^,  it  is  clearly  a 
retroBpective  and  retroactive  law  so  far  as  it  authorizes  the  discharge  of  such 
prior  debts.  Prior  to  the  passage  of  the  act,  the  debtor  had  no  right  to  a  dis- 
charge from  such  debts,  and  he  now  has  no  right  to  such  discharge  except  in 
the  cases  provided  for,  and  upon  the  conditions  prescribed  in  the  act.  These 
provisions  create  no  offenses,  and  there  is  no  foneiture  of  an  existing  right 
denounced  as  the  penalty  for  a  newly  created  offense,  for  the  simple  and  ob- 
vious reason  that  a  right  to  a  discharge  in  the  cases  provided  for  did  not 
exist  when  the  act  was  passed,  and  therefore  the  provisions  are  not  retroactive 
or  retrospective  in  the  proper  sense  of  those  terms.  The  act  gives  a  debtor 
a  right  to  a  discharge,  provided  he  fully  complies  with  its  provisions,  and  is 
not  brought  within  the  limitations,  exceptions,  or  prohibitory  provisions  of 
the  act,  and,  as  this  right  only  exists  by  virtue  of  the  bankrupt  act,  the  pro- 
visions of  tliis  section  are  only  exceptions  in  restriction  or  limitation  of  tbe 
grant  of  power  to  the  bankruptcy  court,  under  which  grant  alone  a  debtor 
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can,  in  any  case  not  excepted  from  its  operation,  assert  a  right  to  a  discharge. 
(In  re  Creticw,  5  B.  R.  438 ;  s.  c.  2  L.  T.  B.  137.) 

Congress  has  an  undoubted  right  to  annex  such  conditions  as  it  chooses  to 
the  grant  of  a  discharge.   Such  a  condition  is  not  a  punishment  nor  retroactiye. 
It  is  simply  a  condition  precedent.     (In  re  Goodfellow,  3  B.  R.  452 ;  s.  a 
Lowell,  510;  s.  o.  1  L.  T.  B.  179;  s.  c.  8  L.  T.  B.  69.) 

The  question  of  withholding  a  discharge  for  any  of  the  reasons  specified 
in  this  section,  when  the  bankrupt  has  taken  the  required  oath,  and  has  con- 
formed to  all  the  modal  requirements  of  the  bankrupt  act,  is  one  wherein  the 
creditors  are  the  attacking  party.  If  they  do  not  enter  an  appearance,  and 
file  specifications,  they  are  regarded  as  not  opposing  the  discharge,  and  as  as- 
senting to  it,  and  the  grounds  for  withholding  a  discharge  specified  in  this 
section  are  regarded  as  not  existing  in  respect  to  the  particular  bankrupt. 
{In  re  Schuyler,  2  B.  R.  549 ;  s.  c.  3  Ben.  200 ;  s.  c.  2  L.  T.  B.  85 ;  in  re  Rosen- 
field,  2  B.  R.  117 ;  8.  c.  8  A.  L.  Reg.  44  ;  s.  c.  1  L.  T.  B.  100.) 

If  the  formal  requirements  of  the  bankrupt  act  have  been  complied  with,, 
a  discharge  is  only  to  be  refused  for  some  grounds  set  forth  in  this  section. 
The  fact  that  the  debt  of  the  creditor  is  a  fiduciary  debt,  is  no  ground  for 
withholding  a  discharge.  (In  re  Elliott,  2  B.  R.  1 10 ;  in  re  Tracy  et  al.  2  B.  R. 
298 ;  Chapman  v.  Forsyth^  2  How.  202 ;  in  re  George  Brown,  5  Law  Rep.  258 ; 
in  re  John  C.  Tebbetts,  5  Law  Rep.  259 ;  in  re  Levi  H.  Young,  6  Law  Rep. 
128 ;  fiide  in  re  Parker  et  al.  1  Penn.  L.  J.  870 ;  in  re  John  Hardison,  5  Law 
Rep.  255 ;  in  re  Hezekiah  Cease,  5  Law  Rep.  408.) 

Fraud  in  the  creation  of  a  debt  is  no  ground  for  withholding  a  discharge. 
(In  re  Rathbone,  1  B.  R.  324;  s.  c.  2  Ben.  188;  in  re  Rosenfield,  1  B.  R.  575; 
s.  c.  1  L.  T.  B.  100 ;  in  re  Wright  et  al  2  B.  R.  41 ;  s.  c.  15  Pitts.  L.  J.  653 ; 
in  re  Bashford,  2  B.  R.  74;  in  re  Clarke,  5  B.  R.  110;  in  re  Doody,  2  B.  R 
201 ;  in  re  Stokes,  2  B.  R.  212.) 

Neither  the  purchase  of  goods  when  the  bankrupt  knew  that  he  could 
not  pay  for  them,  nor  the  fraudulent  purchase  of  a  piano,  are  within  the  act. 
The  Irauds  which  prevent  a  discharge  are,  nearly  all,  such  as  tend  to  the 
injury  of  creditors  generally.  One  who  has  been  induced,  by  fraudulent 
representations,  to  sell  goods  to  the  bankrupt,  finds  his  remedy  in  the  right 
to  receive  a  dividend,  and  to  hold  the  remainder  of  his  debt  undischarged 
by  the  certificate.  Any  fraud  on  the  act  may  be  given  in  evidence,  including 
all  that  are  mentioned  in  section  5182.  (In  re  Rogers,  3  B.  R.  564;  s.  c. 
Lowell,  428.) 

The  fact  that  the  assignee,  by  inadvertence  or  mistake,  has  set  apart  to 
the  bankrupt  certain  property  as  exempt,  which  is  not  exempt  by  law,  and 
which  should  be  subject  to  his  creditors,  is  no  ground  tor  opposing  the  dis- 
charge. The  propriety  of  the  assignee's  action  in  this  respect  should  have 
been  contested  at  the  proper  time,  and  in  the  proper  manner.  (In  re  Eidom,. 
3  B.  R.  106.) 

The  question  of  the  residence  or  place  of  business  of  the  bankrupt  may 
be  made  the  ground  for  opposing  the  discharge.  The  question  whether  the 
petition  is  filed  in  the  proper  district  is  a  question  of  jurisdiction.  If  the 
court  does  not  have  jurisdiction,  it  can  not  grant  a  discharge.  (In  re  Little, 
2  B.  R.  294 ;  s.  c.  3  Ben.  25 ;  in  re  Penn  et  al,  3  B.  R.  582 ;  s.  c.  4  Ben.  99  ; 
in  re  Leighton,  5  B.  R.  95.) 

Contra,  It  should  be  charged  that  the  bankrupt  has  willfully  sworn 
falsely  in  relation  thereto.  The  false  oath  may  be  made  the  ground  for  with- 
holding the  discharge.  (In  re  Burk,  8  B.  R.  296 ;  s.  c.  1  Deady,  425 ;  s.  c.  2 
L.  T.  B.  45.) 

An  averment  that  the  bankrupt  has  not  resided  or  carried  on  business  in 
the  district  where  the  petition  is  filed  for  six  months  next  preceding  the  filing 
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of  tbe  petition,  is  too  broad.  It  may  be  true,  and  yet  the  bankrupt  may  be 
entitled  to  his  discharge.  It  is  only  necessary  that  he  should  have  been  in 
the  district  for  the  longest  period  during  that  six  months.  {In  re  Burk,  8  B. 
R.  296 ;  8.  c.  1  Deady,  426 ;  s.  o.  2  L.  T.  B.  45.) 

A  specification  which  alleges  that  the  bankmpt^s  assets  are  not  equal  to 
thirty  per  cent,  of  the  claims  proved  against  his  estate  upon  wnich  he  is  lia- 
ble as  principal  debtor,  without  alleging  that  the  consent  of  one-fourth  in 
number  and  one- third  in  yalue  of  the  creditors  holding  such  debts,  was  not 
filed  before  or  at  the  hearing  upon  the  order  to  show  cause,  is  insufficient. 
The  question,  however,  may  be  presented  by  the  opposing  creditor,  or  any 
other  creditor,  upon  the  hearing  before  the  register  on  the  reference  of  the 
general  question,  whether  the  bankrupt  is  entitled  to  the  discharge.  {In  re 
Cretiew,  5  B.  R.  428;  s.  c.  2  L.  T.  B.  137.) 

WiUftil  Penary* 

{h)  The  specification  must  aver  that  the  false  oath  was  willful.  Omissions 
in  the  schedules  must  be  alleged  to  have  been  intentional.  A  false  oath  on 
examination  must  be  alleged  to  have  been  willful,  and  in  regard  to  a  material 
fact.  {In  re  Rathbone,  1  B.  R.  324  ;  s.  c.  2  Ben.  138 ;  in  re  Beardsley,  1  B.  R. 
804 :  in  re  Wyatt,  2  B.  R.  288 ;  in  re  Sidle,  2  B.  R.  220 ;  in  re  Robinson  et  al. 
8  B.  R.  70 ;  in  re  Wm.  H.  Pierson,  10  B.  R.  107;  in  re  John  C.  Tebbetts,  5 
Law  Rep.  259 ;  in  re  Robert  H.  Shoemaker,  4  Biss.  245 ;  in  re  Wm.  Archen  - 
braun,  12  B.  R.  17 ;  B.  c.  7  C.  L.  N.  281.) 

An  allegation  that  the  bankrupt  willfully  omitted  property  from  his  sched- 
ule is  entirely  insufiicient,  for  the  reason  that  ii  does  not  allege  that  the  bank- 
rupt willfully  swore  falsely  in  his  affidavit  annexed  to  his  schedule  or  inven- 
tory.    {In  re  Keefer,  4  B.  R.  389 ;  s.  c.  3  C.  L.  N.  125.) 

The  causes  for  withholding  a  discharge  are  some  act  omitted  which  was 
required  to  be  done,  or  some  act  done  which  was  forbidden,  and  these  acts 
must  have  been  in  fraud  of  the  law.  Mere  oversight  or  mistake  is  not  suffi- 
cient ;  these  are  infirmities  to  which  all  are  liable,  and  for  the  correction  of 
which  ample  remedv  is  afibrded  to  all  parties.  {In  re  McVey,  2  B.  R  257 ; 
in  re  Smith  &  Bickford,  5  B.  R.  20.) 

If  the  bankrupt  has  willfully  sworn  falsely  in  omitting  the  name  of  a 
creditor  from  his  schedules,  the  discharge  will  be  refused.  It  is  questionable, 
however,  whether  the  act  ought  not  to  be  so  construed  that  this  objection  can 
•only  be  made  by  a  creditor  who  is  interested  in  the  debt,  which  is  the  subject 
of  the  misconduct  of  the  bankrupt,  or  who  is  or  may  be  injured  by  the  omis- 
sion or  falsehood  concerning  it.    (in  re  Kallish,  1  Deady,  575.) 

The  omission  of  the  name  of  a  creditor  from  the  schedule  with  his  consent 
can  not  be  availed  of  by  other  creditors  whom  it  has  not  injured  as  a  willfol 
falsehood.  It  is  not  a  willful  and  fraudulent  omission  if  made  with  the  assent 
of  the  creditor,  express  or  implied,  antecedent  or  subsequent.  This  does  not 
apply  to  a  case  where  fraud  or  injury  is  proved.  {In  re  Needham,  3  B.  R 
887  ;  s.  c.  Lowell,  809;  s?  c.  2  L.  T.  B.  89.) 

It  must  be  proved  that  the  taking  of  a  false  oath  was  intentional.  The 
omission  to  place  upon  the  schedules  property  in  which  it  can  not  be  posi- 
tively determined  whether  the  bankrupt  has  any  interest  or  not,  is  no  ground 
for  withholding  the  discharge.  {In  re  Wyatt,  2  B.  R.  283 ;  ifi  re  Penn  et  al 
5  B.  R.  988 ;  s.  c.  2  L.  T.  B.  193 ;  in  re  Smith,  18  B.  R.  256;  s.  c.  1  Wood, 
478.) 

When  a  bankrupt  is  informed  that  a  certain  debt  exists,  by  his  partner, 
who  had  exclusive  management  of  the  business  to  which  that  debt  relates,  he 
has  the  right  to  believe  the  statement  to  be  true,  and  to  place  it  upon  his 
jschedules.     {In  re  Schofield  et  al.  dB.  R.  551.) 
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Transactions  entered  into  in  blind  confidence  may  be  explained  by  the 
manifest  presence  of  good  faith.  {In  re  Beatty  et  al.  2  B.  R.  583 ;  s.  c.  3  Ben» 
233.) 

There  is  a  distinction  between  willfiilly  swearing  false  and  the  crime  of 
perjury.  Perjury  is  the  willfully  and  corruptly  swearing  false.  Corruption  is 
an  element  of  crime.  The  advice  of  counsel  may  shield  a  client  from  corrupt 
intent,  but  can  not  relieye  him  from  the  fact  that  he  actually  intended  what 
he  did.     {In  re  Rainaford,  5  B.  R.  381.) 

Concealment  of  Property. 

(c)  The  specification  should  state  with  some  particularity  what  property 
has  been  concealed.  {In  re  Mawson,  1  B.  R  437 :  s.  c.  2  Ben.  382 ;  in  re 
Rathbone,  1  B.  R.  324 ;  s.  c.  2  Ben.  133;  in  re  Beardsley,  1  B.  R.  304;  in  re 
Freeman,  4  B.  R.  64 ;  s.  c.  4  Ben.  245.) 

A  mere  allegation  in  general  terms  that  the  bankrupt  failed  to  file  a  full 
schedule  of  the  notes  and  accounts  held  by  him,  without  specifying  which 
were  omitted,  is  insufiScient.     {Stewart  v.  Hargrove^  23  Ala.  429.) 

An  allegation  of  concealment  should  state  how  and  in  what  manner  the 
concealment  was  effected.     {Brereton  v.  HuU^  1  Denio,  75.) 

An  allegation  of  a  concealment  of  an  interest  in  a  firm  should  show  that 
the  bankrupt  had  an  interest  in  the  firm  assets,  and  that  there  was  something 
due  to  him.     {Dresser  v.  Brooke^  3  Barb.  429.) 

An  allegation  of  concealment  which  describes  certain  property,  and  charges 
the  concealment  of  other  property  without  any  description  whatever,  either 
9A  to  kind  or  quality,  is  bad,  but  will  not  vitiate  the  whole  specifications. 
The  bankrupt  should  not  demur,  but  on  the  trial  should  object  to  any  evi- 
dence that  may  be  offered  under  the  general  words.  {Brereton  v.  HvU^  1 
Denio,  75.) 

The  term  "  concealment "  implies  something  willful,  intentional.  One  can 
not  be  said  to  conceal  property,  unless  he  not  only  liinows  that  he  owns  it,  but 
unless  he  also  intentionally,  not  inadvertently,  conceals  the  same  from  his  as- 
signees or  creditoi-s.  The  act  of  concealment  must  be  shown  to  be  intentional. 
{In  re  Wyatt,  2  B.  R.  288 ;  in  re  George  Wilson,  6  Law  Rep.  272 ;  in  re  Mark 
Banks,  1  N.  Y.  Leg.  Obs.  274 ;  Dresser  v.  Brooks,  3  Barb.  429.)     ^ 

The  language  of  the  law  means  to  hide,  to  secrete.     Where  a  man  owns 

Property  of  which  he  has  no  knowledge,  the  fact  that  he  did  not  put  it  on 
is  schedules  will  not  prevent  his  discharge.     {In  re  Renslow  S.  Parker,  4 
Biss.  501.) 

A  mere  failure  on  the  part  of  the  bankrupt  to  render  in  property  possessed 
by  him.  on  his  schedules,  is  not  made  a  ground  by  the  act  for  refusing  his 
discharge.  The  act  does  make  the  concealment  of  the  same  a  ground  for 
such  action ;  but  then  it  must  be  averred  and  proved  that  it  was  willful.  The 
allegation  of  the  time  when  the  bankrupt  had  possession  of  the  property 
should  be  definite.  {In  re  Eidom,  3  B.  R.  106  ;  in  re  Connell,  3  B.  R.  443 ;  in 
re  Smith,  13  B.  R.  256;  s.  c.  1  Wood,  478.) 

An  omission  of  property  by  accident  or  mistake  will  not  prevent  a  dis- 
charge. {Lovd  V.  Pierce^  25  Me.  233 ;  Suydam  v.  WaUcer^  16  Ohio,  122;  Crooker 
V.  Tretett,  28  Me.  271.) 

A  bankrupt  can  not  be  held  to  be  guilty  of  a  willful  concealment  of  prop- 
erty, by  omitting  to  specify  in  his  schedules  a  mass  of  obsolete  and  worthless 
demands,  upon  which  no  action  whatever  can  be  maintained.  {In  re  Alonzo 
Pearce,  21  Vt.  611.) 

A  concealment  of  property  from  a  person  entitled  to  its  possession  is  not 
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the  less  a  concealment  because  he  knows  that  it  is  concealed,  if  he  does  not 
also  know  where  it  is  concealed.  {Iri  re  Beal,  2  B.  R.  587 ;  s.  c.  Lowell,  823 ; 
«.  c.  2  L.  T.  B.  95.) 

The  concealment  denounced  by  this  section  embracer  a  concealment  of 
title  to  property,  as  well  as  the  hiding  from  view  of  property  itself  What 
matters  it  to  the  creditors  that  the  property  may  be  seen  by  all  men,  if  the 
debtor's  right  to  it  is  concealed  ?  Undoubtedly,  concealment  of  property 
may  be  effected  by  the  literal  hiding  of  it  But  the  inost  dangerous  soit  of 
concealment  is  when  the  debtor  places  the  title  to  property  in  the  hands  of 
another  person  to  hold  for  his  benefit,  and  conceals  his  beneficial  right  to  it. 
Either  kind  of  concealment  will  preclude  the  granting  of  a  discharge.  {In 
re  Hussman,  2  B.  R.  437;  s.  c.  2  L.  T.  B.  53  ;  s.  c.  1  0.  L.  N.  177  ;  Bdwardi 
V.  OMsy  39  Miss.  166.) 

It  is  concealment  to  leaye  out  of  the  schedules  property  that  has  been 
conveyed  by  the  bankrupt  in  fraud  of  creditors.  It  is  wholly  immaterial  that 
the  title,  as  between  vendor  and  vendee,  vested  in  the  vendee.  As  to  cred- 
itors, the  conveyance  was  void,  and  the  title  remained  in  the  vendor.  Con- 
cealment is  a  continuous  act.  (In  re  Hussman,  2  B.  R.  437;  s.  c.  2  L.  T.  B. 
53 ;  s.  c.  1  C.  L.  N.  177 ;  in  re  Rathbone,  1  B.  R.  536 ;  2  B.  R.  260 ;  s.  c.  8 
Ben.  50 ;  s.  o.  1  L.  T.  B.  70,  114;  in  re  W.  D.  Hill,  1  B.  R.  431 ;  s.  c.  2  Ben. 
849 ;  s.  c.  1  L.  T.  B.  56;  in  re  Goodbridp^e,  2  B.  R.  324;  in  re  Goodfellow,  8 
B.  R.  452 ;  s.  c.  Lowell,  510;  s.  c.  1  L.  T.  B.  179 ;  s.  c.  8  L.  T.  B.  69;  PeUr- 
son  V.  Speir,  29  Penn.  478 ;  King  v,  Dietz^  12  Penn.  156;  contra^  State  v. 
Bethune,  8  Ired.  189;  Porter  v.  Douglass,  27  Miss.  379;  in  re  David  H.  Robert- 
son, 1  N.  Y.  Leg.  Obs.  20 ;  in  re  John  Q.  McCarty,  6  Law  Rep.  322.) 

A  fraudulent  conveyance  made  by  a  debtor  anterior  to  the  passage  of  the 
act  will  not  of  itself  preclude  his  discharge,  but  in  such  case  he  should  not 
conceal  nor  attempt  to  conceal  the  fraud  when  he  seeks  the  benefit  of  the 
statute.  He  must  come  into  court  with  clean  hands,  or  at  least  with  a  clear 
conscience,  and  disclose  fully  all  property  and  right?  of  property  which  the 
creditors  may  appropriate  in  satisfaction  of  their  claims.  (In  re  Hussman,  2 
B.  R.  437 ;  s.  o.  2  L.  T.  B.  58 ;  s.  c.  1  C.  L.  N.  177 ;  in  re  Rainsford,  5  B.  R. 
881.) 

If  property  which  had  been  conveyed  to  defraud  creditors  was  sold  in 
good  faith,  and  the  purchase  money  paid  to  the  bankrupt  or  his  creditors  be- 
lore  the  commencement  of  proceedings  in  bankruptcy,  there  is  no  conceal- 
ment of  assets  by  omitting  it  from  the  schedules.  (In  re  J.  H.  0.  Lutgens,  7 
Pac.  L.  R.  89.) 

When  property  is,  in  fact  concealed,  in  specie^  or  where  the  title  is  con- 
cealed by  a  colorable  conveyance,  the  discharge  can  not  be  c^ranted ;  but  there 
are  many  doubtful  cases,  in  which  justice  seems  to  demand  that  the  assignee 
should  be  entitled  to  try  his  rights,  but  in  which  unfairness  on  the  debtor's 
part  can  not  be  made  out.  An  open  and  notorious  conveyance  of  property 
from  the  bankrupt  to  his  wife,  made  long  before  the  commencement  of  pro- 
ceedings in  bankruptcy,  and  at  a  time  when  he  is  alleged  to  have  been  solv- 
ent, is  no  ground  for  withholding  a  discharge.  Such  a  conveyance  does  not 
stand  on  the  footing  of  a  mere  voluntary  conveyance  to  a  stranger,  or  of  one 
made  on  a  secret  trust  for  the  grantor.  No  doubt  the  debtor  has  always  had, 
and  always  will  have,  some  advantage  from  it,  but  it  would  be  a  perversion 
of  terms  to  say  that  there  was  any  concealment  about  it.  Whether  the  con- 
vevance  can  be  avoided  by  the  assignee  is  a  different  question.  {In  re  Mur- 
dock,  8  B.  R.  146;  s.  c.  Lowell,  382;  s.  c.  2  L.  T.  B.  97.) 

A  transfer  of  property  from  the  bankrupt  to  his  wife,  at  the  time  when  he 
was  insolvent,  but  believed  himself  to  be  solvent,  may  be  a  good  ground  for 
refusing  a  discharge.  If  he  surrenders  the  property  as  soon  as  the  mistake  u 
discovered,  he  will  stand  in  a  favorable  condition ;  but  if  he  does  uot  do  so, 
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nor  make  any  attempt  to  repair  the  error,  it  will  be  difficult  to  believe  that 
the  transfer  was  a  mere  mistake.     {In  re  R.  A.  Adams,  3  B.  R.  561.) 

The  keeping  of  books  from  the  assignee  involves  the  question  of  intent. 
If  the  books  were  accidentally  lost  before  the  bankruptcy,  there  can  have  been 
no  such  concealment.  If  they  were  not  lost,  but  within  the  control  of  the 
bankrupt,  and  not  given  up  on  demand,  with  intent  to  prevent  the  assignee 
from  obtaining  them,  but  their  existence  denied,  the  charge  of  concealment 
is  sustained.  It  is  not  necessary  that  they  should  have  been  put  in  any 
unusual  or  out-  of-the-way  place.  (Hammond  &  Coolidge,  8  B.  R.  273 ;  s.  o. 
Lowell,  881.) 

A  judgment  rendered  in  a  suit  instituted  in  a  State  court  to  which  the  op- 
posing creditors  and  the  bankrupt  were  parties,  and  in  which  the  fraudulent 
character  of  the  conveyance  was  litigated  and  determined,  is  conclusive.  {In 
re  Hussmann,  2B.  R.  437;  s.  c.  3  L.  T.  B.  68;  s.  c.  1  C.  L.  N.  177.) 

Concealment  of  property  involves  not  only  a  charge  of  gross  fraud,  but 
also  the  crime  of  false  swearing,  and  it  ought  to  be  substantiated  either  by 
direct  testimony,  or  by  such  facts  as  afford  unequivocal  circumstantial  evidence 
of  it.  It  certainly  ought  not  to  be  taken  to  be  true  upon  any  slight  or  am- 
biguous presumptions,  nor  upon  any  state  of  facts  which  do  not  clearly,  and 
indeed  almost  necessarily,  call  for  such  an  inference.  {Bugdy  v.  Bobimon^  19 
Ala.  404;  State  v.  Bethune,  8  Ired.  139;  in  r«  Alonzo  Pearce,  21  Vt.  611 ;  Loud 
V.  Pierce^  25  Me.  233 ;  Oarey  v.  Esty,  29  Me.  154 ;  in  re  John  Q.  McCarty,  6 
Law  Rep.  322 ;  in  re  Chas.  H.  Delavan,  5  Law  Rep.  370.) 

Fraud  by  concealing  assets  is  one  that  can  seldom  be  proved  by  other  than 
circumstantial  evidence.  The  parties  to  the  transaction  are  generally  the  only 
witnesses,  and  if  their  stories  are  to  be  believed  as  told,  no  fraud  can  be  estab- 
lished. External  evidence  is  not  to  be  had,  and  the  truth  must  be  reached 
by  examining  the  evidence  of  the  alleged  parties  to  the  fraud,  and  weighing 
its  probabilities,  and  scrutinizing  its  general  tenor  and  manner.  Of  course, 
those  who  would  commit  a  fraud  would  swear  falsely  to  carry  it  through. 
If  their  positive  testimony  to  the  honesty  of  the  transaction  is  overborne  by 
badges  and  indicia  of  fraud,  the  conclusion  must  be  that  there  was  fraud. 
If  their  positive  testimony  to  the  honesty  of  the  transaction  is  true,  there 
will  not  be  found  in  their  testimony  any  badges  and  indicia  of  fraud  suffi- 
cient to  overbear  such  positive  testimony.  (Jn  re  Good  ridge,  2  B.  R  324 ;  in 
re  Rathbone,  I  B.  R.  680 ;  2  B.  R.  260 ;  s.  c.  3  Ben.  60 ;  s.  c.  2  L.  T.  B.  70, 
114  ;  in  re  W.  D.  Hill,  1  B.  R.  631 ;  s.  c.  2  Ben.  349 ;  s.  c.  1  L.  T.  B.  66 ;  in  re 
Doyle,  8  B.  R.  782 ;  in  re  Long,  8  B.  R.  quarto,  66  ;  Preston  v.  Speery  29  Penn. 
478  ;  aty  Bank  v.  Banks,  1  La.  An.  418 ;  in  re  Daniel  J.  Perley,  4  N.  T.  Leg. 
Oba.  264.) 

The  mere  omission  of  property  from  the  schedule  is  not  sufficient  evidence 
of  a  willful  concealment  of  it.     (Sttene  v.  Aylesworth,  18  Conn.  244.) 

An  omission  to  place  property  upon  the  schedule,  because  the  bankrupt 
concludes  in  good  faith  that  it  does  not  pass  to  the  assignee,  is  not  a  willful 
concealment  of  it,  where  the  law  by  which  it  may  be  deemed  to  vest  in  him 
is  doubtful  and  uncertain.     {Bugdy  v.  Bobinson,  19  Ala.  404.) 

The  circumstances  to  establish  concealment  must  depend  more  or  less  on 
the  circumstances  of  esch  particular  case.  {Petty  v.  Walker,  10  Ala.  879 ; 
Hargrotes  v.  Child,  8  Ala.  173.) 

The  magnitude  of  a  note  is  evidence  of  an  intentional  concealment.  {Cut- 
ter V.  Tayl(/r,  1  Sandf.  593.) 

Proof  that  the  debts  owing  to  the  bankrupt,  and  included  in  his  schedules, 
were  against  insolvent  and  irresponsible  persons  is  admissible,  for  the  value  of 
his  assets  has  a  material  bearing  on  the  question  whether  he  has  honestly  sur- 
rendered all  his  property.     {Cook  v.  Moore,  66  Mass.  213.) 
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Whenever  the  intent  of  a  party  forms  a  part  of  the  matter  in  issue  upon 
the  pleadings,  evidence  may  be  given  of  other  acts  not  in  issue,  provided  they 
tend  to  establish  the  intent  of  the  party  in  doing  the  acts  in  question. 
(Cooh  V.  Moorej  65  Mass.  213.) 

Where  the  specification  refers  to  the  property  alleged  to  have  been  con- 
cealed as  described  in  a  certain  deed  duly  recorded,  a  copy  from  the  records 
is  not  admissible  without  an  attempt  to  produce  or  account  for  the  original 
deed.     {Pttty  v.  Walker,  10  Ala.  379.) 

The  disclosure  made  by  the  bankrupt  to  his  counsel  who  assisted  and  ad- 
vised him  in  making  up  his  inventory,  and  the  advice  of  his  counsel  thereon, 
are  admissible  under  a  specification  alleging  a  concealment  of  property. 
{Hdiimon  v.  Wadmorth,  49  Mass.  67;  Snydam  v.  Walker,  16  Ohio,  122.) 

It  is  not  enough  to  show  that  the  bankrupt  may  have  made  moneys  which 
he  has  not  accounted  for.  To  prevent  the  granting  of  the  discharge,  the  op- 
posing creditor  must  prove  that  the  bankrupt  has  willfully  sworn  falsely,  (/a 
re  Hummitsh,  2  B.  R.  12;  s.  c.  15  Pitts.  L.  J.  494 ;  in  re  Pomeroy,  2  B.  R 
14 ;  in  re  Sidle,  2  B.  R.  220.) 

Mere  proof  of  the  ownership  of  property  prior  to  the  commencement  of  the 
proceedings  in  bankruptcy,  does  not  devolve  on  the  bankrupt  the  burden  of 
showing  that  he  was  not  the  owner  at  that  time.  {Powell  v.  Knox^  16  Ala. 
364.) 

Testimony  that  a  man  possessed  a  capital  at  one  time  in  property  or  money, 
is  evidence  conducive  to  show  that  he  held  it  or  some  representative  in  value 
at  any  subsequent  time,  and  if  the  two  periods  are  brought  into  close  prox- 
imity, and  no  known  change  of  his  affairs  occurs,  the  evidence  will  raiae  a 
presumption  next  to  positive  proof  that  he  continued  to  possess  such  means. 
As  the  periods  compared  recede  in  point  of  time  the  force  of  the  presump- 
tion weakens.  {In  re  John  Bailey,  1  N.  Y.  Leg.  Obs.  18 ;  s.  c.  5  Law  Rep. 
820.) 

Proof  of  ownership  of  property  prior  to  the  commencement  of  the  pro- 
ceedings in  bankruptcy,  and  of  possession  after  that  time,  raises  a  presump- 
tion of  ownership  at  that  time,  and  makes  it  the  duty  of  the  bankrupt  to 
show  what  disposition  had  been  made  of  it  {PoweU  v.  Ktioz^  16  Ala.  364; 
Selby  V.  Gibson,  3  La.  An.  209.) 

Whenever  the  possession  of  property  is  not  referred  to  the  time  of  the 
commencement  of  the  proceedings  in  bankruptcy,  or  so  recently  afterwards 
that  no  business  or  industry  could  reasonably  have  created  a  fund  by  which 
the  property  might  have  been  obtained,  it  rests  on  the  creditor  to  create  the 
presumption  of  fraud,  by  showing  that  the  business  or  industry  of  the  bank- 
rupt could  not  reasonably  furnish  the  means  to  acquire  the  property  held  by 
him  as  owner.      {Petty  v.  Walker,  10  Ala.  379;  PoweU  v.  Knox,  16  Ala,  864.) 

The  possession  of  property  by  the  bankrupt  immediately  after  the  com- 
mencement of  the  proceedings  in  bankruptcy,  which  by  industry  be  might 
reasonably  have  acquired,  will  not  warrant  the  presumption  that  he  did  not 
make  a  tuU  surrender  of  his  estate.  But  where  the  value  of  it  is  so  great  as 
to  make  it  improbable  that  it  was  earned  by  him  since  that  time,  it  devolves 
upon  him  to  show  how  he  became  the  proprietor  of  such  property,  whether 
by  inheritance,  bequest,  or  purchase.  The  burden  of  proof  is  thrown  on  him 
who  is  best  acquaainted  with  the  origin  and  nature  of  his  title.  {Har^rotef 
V.  Cloud,  8  Ala.  173;  Ashley  v.  Mohineon^  29  Ala.  112 ;  Gilbert  v.  Bradjbrd,  15 
Ala.  769.) 

After  tbe  bankrupt  has  proved  that  he  was  engaged  in  a  certain  business 
cluring  a  certain  period,  he  can  not  prove  what  another  wholly  disconnected 
from  him  may  have  lost  while  engaged  in  a  similar  business.  {Edgar  v.  Mc- 
Arn,  22  Ala.  796.) 
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To  rebut  a  presamption  of  the  possesi^ion  of  funds,  the  bankrupt  may 
prove  that  all  the  persons  engaged  in  a  similar  business  at  a  certain  place, 
during  a  certain  period,  failed.     {Edgar  v.  McArn^  22  Ala.  796.) 


Custody  of  Property  after  Filing  Petition. 

{d)  Under  the  bankrupt  act,  the  bankrupt,  before  the  appointment  of  an 
assignee,  is  the  custodian  of  the  estate,  and  must  act,  if  at  all,  in  the  interest 
of  the  creditors.  (March  v.  Heaion  et  al.  2  B.  R.  180 ;  s.  c.  Lowell,  278 ;  in  re 
Enoch  Steadman,  8  B.  R.  819.) 

This  clause  authorizes  the  bankrupt  to  file  a  petition  in  his  own  name  for 
an  injunction  against  execution  creditors.  (Jones  v.  Leach  et  al.  1  B.  R.  595 ; 
in  re  Schnepf,  1  B.  R.  190;  s.  c.  2  Ben.  72;  in  re  Wallace,  2  B.  R.  184;  s.  c. 
1  Deady,  438.) 

A  specification  alleging  that  the  bankrupt  permitted  the  destruction  of 
certain  property  should  state  the  time  of  such  destruction,  the  amount  de- 
stroyed, and  aver  that  the  bankrupt  was  in  charge  of  the  property  at  the 
time  of  its  loss,  or  responsible  for  it.    (In  re  Eidom,  3  B.  R.  106.) 

A  specification  that  the  bankrupt,  prior  to  the  commencement  of  proceed- 
ings in  bankruptcy,  caused  and  permitted  loss,  waste,  and  destruction  of  his 
estate  and  effects,  and  misspent  and  misused  the  same,  can  not  be  sustained. 
There  is  no  such  objection  to  a  discharge  to  he  found  in  the  bankrupt  act, 
nnless  the  loss,  etc.,  occurred  after  the  filing  of  the  petition.  Every  kind  of 
fraud  is  carefully  prohibited,  but  not  extravagance  or  waste,  except  gaming. 
(/»  r<f  Rogers,  6^.  R.  564;  s.  c.  Lowell,  423;  in  re  Rosenfield,  2  B.  R.  117; 
8.  0.  1  L.  T.  B.  100 ;  8.  c.  8  A.  L.  Reg.  44.) 

The  neglect  of  the  debtor  to  turn  over  certain  books  of  account  to  the 
assignee  is  no  ground  for  withholding  the  discharge,  when  they  are  useless, 
and  the  omission  was  without  fraud  on  the  part  of  the  bankrupt.  (In  re 
Wm.  H.  Pierson,  10  B.  R.  107.) 

A  bankrupt  has  the  right  to  employ  counsel  for  the  purpose  of  preparing 
the  petition  and  schedules,  and  to  raise  the  money  to  pay  him  a  reasonable 
compensation  therefor,  and  such  compensation  is  valid.  (In  re  James  Thomp- 
son, 13  B.  R.  300.) 

The  collection  of  moneys  after  the  commencement  of  proceedings  in  bank- 
ruptcy and  applying  them  to  his  own  use,  is  a  ground  for  withholding  a  dis- 
charge.    (In  re  Michael  Finn,  8  B.  R.  525.) 

The  bankrupt  must  account  to  the  assignee  fairly  for  any  money,  etc.,  on 
hand,  and  credits  outstanding  at  the  commencement  of  the  proceedings  in 
bankruptcy,  and  for  all  subsequent  profits.     (In  re  Long,  3  B.  R.  quarto,  66.) 

A  bankrupt  who  fails  to  pay  over  .to  the  assignee  the  money  mentioned  in 
his  schedules  as  on  hand  at  the  time  of  the  commencement  of  proceedings  in 
bankruptcy,  may,  after  being  cited  before  court,  under  an  order  to  show  cause, 
be  committed  for  contempt.     (In  re  Dresser,  3  B.  R..557.) 


Attaeiiment* 

(«)  When  the  property  of  the  bankrupt  has  been  attached  without  his 
knowledge  or  consent  by  a  ho=?tile  creditor,  the  omissicm  to  dissolve  an  attach- 
ment by  an  application  in  bankruptcy  can  not  by  retrospective  effect  supply 
the  intent  to  give  a  iraudulent  preference,  which  is  essential  in  order  to  pre- 
vent the  bankrupt  from  obtaining  a  discharge.  (In  re  Belden,  2  B.  R.  42 ;  s. 
c.  2  A.  L.  Rev.  771 ;  s.  c.  15  Pitts.  L.  J.  547.) 

45 
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Umttatioii. 

if)  The  limitation  as  to  time  annexed  to  the  sixth  item  was  intended  to 
apply  to  all  the  intervening  items  between  that  and  the  fourteenth,  or  these 
intervening  items  having  no  limitation  as  to  time  annexed  to  them  must  be 
construed  with  reference  to  the  principle  applicable  to  law  generally,  which 
is  that  they  take  effect  from  the  time  of  their  passage.  {In  re  Rosenfield,  1 
B.  R  575 ;  2  B.  R.  117;  s.  c.  1  L.  T.  B.  81,  100;  s.  c.  8  A.  L.  Reg.  44;  inre 
Hussman,  2  B.  R.  437;  s.  c.  2  L.  T.  B.  63;  s.  c.  1  C.  L.  N.  177;  in  re  Scb»- 
field,  8  B.  R.  551;  in  re  Bollenshade,  2  B.  R.  651;  s.  c.  2  Bond,  210;  t»  r» 
J.  H.  C.  Lutgens,  7  Pac.  L.  R.  89;  contra^  in  re  Burk,  3  B.  R.  296 ;  s.  c.  1 
Deady,  425;  s.  c.  2  L.  T.  B.  45.) 

In  regard  to  the  first  four  of  the  clauses  of  this  section,  relating  to  the 
grounds  for  withholding  a  discharge,  it  may  be  conceded  that  the  character 
of  the  acts  therein  described  requires  that  they  should  have  been  committed 
after  the  passage  of  the  bankrupt  act.  In  the  fifth  clause  there  is  an  express 
limitation  of  time,  which  only  requires  that  the  act  therein  described  should 
have  been  committed  within  four  months  before  the  commencement  of  pro- 
ceedings in  bankruptcy,  and  as  a  petition  could  have  been  filed  at  the  end  of 
three  months  after  the  passage  or  the  act;  it  can  hardly  be  said  that  the  act 
referred  to  in  this  clause  must  have  been  committed  after  the  passage  of  the 
bankrupt  act,  in  order  to  bring  the  bankrupt  within  the  prohibition  of  the 
section.  The  next  clause  by  its  express  terms  is  limited  to  acts  committed 
since  the  passage  of  the  statute,  and  as  the  succeeding  clauses — the  seventh 
and  the  eighth—are  only  connected  with  it  by  the  disjunctive  "  or,"  the  same 
may  be  said  in  regard  to  those  clauses.  The  actual  and  distinct  expression 
of  a  limitation  to  acts  committed  after  the  passing  of  the  statute,  would  seem 
to  evidence  an  intention  on  the  part  of  tne  legislature,  that  the  clauses  in 
which  there  is  no  such  limitation,  either  expressed  or  necessarily  to  be  in- 
ferred, should  not  be  so  limited.  In  the  next  or  ninth  clause  there  is  a  change 
of  phraseology,  which  was  not  necessary  unless  it  was  intended  to  disconnect 
its  provisions  from  the  limitations  of  time  contained  in  the  three  next  pre- 
ceding clauses.  If  not  so  intended,  the  connection  with  the  sixth,  seventh 
and  eighth  clauses  would  have  been  made  by  the  use  of  the  word,  *^  or, "alone, 
as  in  the  seventh  and  eighth  clauses;  but  the  words  *'if  he"are  inserted 
apparently  ex  indvstria  to  so  far  disconnect  this  clause  from  those  immediately 
preceding,  as  to  remove  it  from  the  limitation  of  time  expressed  in  the  sixth 
clause.  The  subsequent  insertion  in  the  thirteenth  clause  of  the  words  *' sub- 
sequently to  the  passage  of  this  act,"  is  also  a  significant  indication  that  the 
legislature  intended  no  such  or  similar  limitations  to  the  clauses  where  do 
limitation  was  expressed,  or  necessarily  to  be  implied  from  the  nature  or 
character  of  the  acts  described,  and  in  the  fourteenth  and  sixteenth  clauses 
the  words  ^Mf  he  "  are  inserted  as  indicating  a  partial  but  distinct  separation 
of  these  clauses  from  the  preceding  ones,  so  as  to  disconnect  them  from  any 
limitation  of  time  contained  in  the  preceding  clauses.  (In  re  Cretiew,  6  B. 
R.  423;  s.  c.  2  L.  T.  B.  137.) 


Mutilation  of  Books. 

(g)  A  specification  alleging  that  the  bankrupt  has  destroyed,  mutilated 
and  falsified  his  documents,  papers  and  writings,  is  defective,  unless  it  avers 
that  the  act  was  done  with  intent  to  defraud  his  creditors.  {In  re  William 
H.  Marston,  5  Ben.  813.) 

The  mutilation  of  the  books  by  third  persons  after  the  termination  of  the 
business  does  not  bar  a  discharge.     (In  re  Wm.  H.  Pierson,  10  B.  R.  107.) 
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Removal  Beyond  the  District. 

(A)  A  charge  that  the  bankrupt,  in  contemplation  of  bankriiptcy^^nd  with 
intent  to  defraud  the  assignee,  consigned  certain  goodii  to  a  party  out  of 
the  district  is  good  in  substance — the  bankrupt  having  waived  objections  of 
mere  form ;  and  if  this  removal  was  made  with  a  view,  at  the  time,  of  be- 
coming bankrupt,  and  with  intent  to  keep  the  property  from  the  assignee,  it 
18,  in  substance,  a  sufficient  charge  that  the  removal  was  to  defraud  creditors. 
But  as  all  this  is  alleged,  though  the  contemplation  of  bankruptcy  was  not 
necessary,  it  must  be  proved.  {In  re  Hammond  &  Coolidge,  3  B,  R.  273 ;  s. 
c.  Lowell,  381.) 

Fraudulent    Preferences. 

(i)  By  the  term  "  fraudulent  preference  "  is  meant  a  preference  contrary 
to  the  provisions  of  this  act.  {In  re  Rosenfield,  1  B.  R.  575 ;  s.  c.  2  B.  R. 
117;  8.  c.  1  L.  T.  B.  81,  100;  s.  c.  8  A.  L.  Reg.  44.) 

A  preference  is  an  advantage  or  benefit  which  others  do  not  enjoy.     {In 

re  Aspinwall,  8  Penn.  L.  J.  212.) 

* 

It  is  not  necessary  to  allege  that  the  persons  to  whom  the  payments  were 

made  were  creditors  of  the  bankrupt.    The  ordinary  and  obvious  construction 

of  the  allegation  is,  that  the  preferences,  or  payments,  or  transfers,  were 

made  to  the  persons  named  as  creditors,  real  or  supposed,  of  the  bankrupt,  or 

as  persons  to  whom  he  was  or  might  become  liable.    {In  re  Smith  &  Bickford, 

5  B.  R.  20.) 

The  fair  and  reasonable  construction  of  this  section  is,  that  it  refuses  a 
discharge  on  the  ground  of  preference  only  when  the  act  is  brought  within 
the  definition  of  section  5110,  or  of  section  5128  itself.  Under  the  latter,  it 
mast  be  proved  that  bankruptcy  was  in  contemplation,  and,  under  the  former, 
that  the  creditor  was  a  party  to  the  fraud.  {In  re  Locke,  2  B.  R.  382  ;  s.  c. 
Lowell,  293 ;  in  re  Burgess,  3  B.  R.  196 ;  in  re  Freeman,  4  B.  R.  64;  s.  c.  4 
Ben.  245  ;  in  re  Warner,  5  B.  R.  414 ;  in  re  John  B.  Harper,  6  C.  L.  N.  279.) 

In  order  to  deprive  a  party  of  his  discharge,  the  transfer  or  conveyance 
constituting  the  preference  must  be  made  by  him  in  contemplation  of  bank- 
ruptcy or  insolvency,  or  when  he  is  in  fact  insolvent,  and,  in  the  latt«r  case, 
the  court  must  not  only  be  satisfied  that  he  was  insolvent,  but  further,  that 
he  either  had  actual  knowledge  of  his  insolvency,  or  had  good  grounds  for 
fearing  and  believing  that  he  was  insolvent,  and  acted  on  such  belief  in 
making  the  preference.  In  short,  he  must  have  designedly  and  intentionally 
given  a  preference,  meaning  to  secure  or  pay  that  particular  creditor,  when 
he  was  not  able  to  pay  all  his  debts  in  the  usual  and  ordinary  course  of  busi- 
ness, at  the  time  fearing  and  believing  such  to  be  the  condition  of  his 
affairs.  It  is  not  necessary  that  the  creditor  receiving  payment  or  security 
should,  at  the  time,  know  of  the  insolvency,  in  order  to  defeat  the  discharge  by 
the  preference  given  to  him.  This  fact  can  in  no  way  affect  the  condition  of 
the  bankrupt  himself.  He  must  be  held  responsible  for  his  own  actions,  and 
abide  the  consequences  of  his  own  fraudulent  purposes  and  designs,  and 
should  not  be  permitted  to  derive  any  benefit  from  the  fact  that,  in  accom- 
plishing his  fraudulent  purpose,  he  was  shrewd  enough  to  conceal  from  the 
other  party  his  insolvent  condition.  {In  re  Gay,  2  B.  R.  358;  s.  c.  1  L.  T.  B. 
73;  in  re  Lewis  et  al.  2  B.  R  449;  s.  c.  3  Ben.  153;  s.  c.  2  L.  T.  B.  75;  in  re 
Foster,  2  B.  R.  232 ;  s.  c.  1 L.  T.  B.  127 ;  in  re  Rosenfield,  2  B.  R.  117 ;  s.  c.  1 
L.  T.  B.  100 ;  s.  c.  8  A.  L.  Reg.  44  ;  in  re  L.  J.  Doyle,  3  B.  R.  640 ;  Ecerett  v. 
Stone,  3  Story,  446.) 

It  may  be  that  the  courts  can  fairly  give  a  slightly  different  construction 
to  the  phrase  **  fraudulent  preference  "  from  that  which  obtains  under  the 
other  section  relating  to  the  avoidance  of  the  payment  or  security.  {In  re 
Perry  &  Allen,  20  Pitts.  L.  J.  184;  s.  c.  7  W.  J.  879.) 
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No  preference  can  be  fraudnlent,  ander  the  act,  an  less  it  is  made  within 
foor  months  before  the  filing  of  the  petition  in  bankmptcT.  {In  re  John  B. 
Harper,  9  C.  L.  N.  279 ;  in  re  Wm.  H.  Pierson,  10  B.  R  107.) 

An  allegation  of  a  preference  should  describe  the  property  transferred 
either  as  to  kind  or  quantity,  and  state  to  whom  it  was  translerred.  {Brereton 
V.  Hull^  1  Denio,  75.) 

An  allegation  that  the  bankrupt  made  payments  or  agreements,  conrey* 
ances  or  transfers  of  property  with  intent  to  prefer,  is  bad,  because  it  is  in  the 
altematiye.     (Brereton  v.  UuU^  1  Denio,  76.) 

Where  a  preference  has  been  fully  condoned,  so  far  as  the  preferred  cred- 
itor is  concerned,  by  a  surrender,  and  the  general  creditors  have  been  restored 
to  the  position  they  would  have  occupied  if  there  had  been  no  preference,  the 
law  does  not  intend  the  pre'erence  to  be  regarded  as  still  subsisting  against 
the  bankrupt.  The  general  creditors  are  not  technically  estopped,  because 
they  haye  no  choice  but  to  accept  the  sui render:  but  they  will  receive  a 
dividend  out  of  the  very  property,  in  accordance  with  the  policy  of  the  law, 
which  condones  the  fault  of  the  preferred  creditor  in  consideration  of  hid 
voluntary  action;  and  the  law  does  not  intend  to  give  him,  who  is  asually 
the  active  party  to  the  technical  fraud,  and  the  only  one  benefited  by  it,  all 
the  advantages  of  the  repentance,  and  withhold  them  from  the  other  party. 
The  policy  of  the  law  api)ear8  to  be  to  hold  out  a  motive  for  the  prompt  settle- 
ment of  all  cases  of  this  kind  in  favor  of  the  general  creditors,  by  forgiving 
mere  preferences  when  voluntarily  abandoned,  even  after  bankruptcy.  In  this 
forgiveness  the  bankrupt  may  share,  and  he  may  lawfully  reply  to  the  specifi- 
cation that  there  was  no  preference,  but  only  an  attempted  preference,  aban- 
doned before  it  was  too  late.  {In  re  Connor  &  Hart,  Lowell,  532 ;  contra^  in 
r4  Michael  Finn,  8  B.  K.  b)Lb.) 

The  English  law  has  two  conclusiye  presumptions.  One  is,  that  a  trader 
who  conveys  his  whole  property  to  a  pre-existing  creditor  must  have  con- 
templated a  preference  of  that  creditor ;  and  the  other  is,  that  a  debtor  who 
pays  an  honest  debt,  with  a  part  only  of  his  assets,  does  not  commit  a  tech- 
nical fraud  which  will  render  the  payment  void,  if  the  act  was  done  in  conse- 
quence of  threats  or  demands  on  the  part  of  the  creditor.  The  bankrupt  act 
adopts  neither  of  these  presumptions  as  conclusive.  It  defines  a  preference  in 
the  statute  itself,  or  rather  it  has  language  which  is  inconsistent  with  the 
English  definition.  It  makes  the  intent  to  prefer  or  give  an  advantage  to  one 
creditor  the  important  thing,  and  this  may  evidently  concur  with  pressure 
on  the  part  of  a  creditor.  A  payment  does  not  lose  ita  character  of  preference 
by  being  made  under  pressure.  Nor,  on  the  other  hand,  will  the  fact  that  the 
conveyance  was  of  all  the  property  necessarily  and  in  all  cases  show  a  prefer- 
ence. It  is  a  very  important  circumstance,  and  almost  decisive.  But  the 
presumption  is  still  one  of  fact,  and  the  question,  in  every  case,  is  whether  a 
preference  was  intended.  It  would  be  very  difiicult  to  explain  so  suspicious 
a  fact.  {In  re  Batchelder,  8  B.  R  150 ;  s.  c.  Lowell,  373 ;  in  re  Connor  & 
Hart.  Lowell,  682  ;  in  re  Ephraim  Chase,  22  Yt.  649.) 

The  payment  of  a  debt  through  inadvertence,  or  under  a  mistaken  sense 
of  duty,  and  without  any  fraudulent  intent,  will  not  deprive  a  bankrupt  of 
his  discharge.  {In  re  Rosenfield,  2  B.  R.  117;  s.  c.  1  L.  T.  B.  100;  s.  c.  8  A, 
L.  Reg.  44  ;  in  re  Locke,  2  B.  R.  382 ;  s.  c.  Lowell,  293 ;  in  re  Sidle,  2  B.  R. 
220  ;  in  re  Burgess,  3  B.  R.  1 96.) 

It  is  not  sufilcient  to  show  that  the  bankrupt  acted  under  legal  advice  in 
giving  a  preference,  unless  it  is  made  to  appear  that  he  did  so  in  good  faith, 
believing  that  he  had  a  legal  right  to  do  what  he  did.  {In  re  Michael  Finn, 
8  B.  R.  625.) 

The  mere  making  of  payments  in  the  course  of  his  business,  with  the  bon* 
fide^  though  mistaken,  expectation  that  he  can  keep  along  without  going  into 
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hankraptcy,  there  being  no  actual  design  to  favor  or  prefer,  will  not  deprive 
a  party  of  his  discharge,  although  he  was  insolvent  when  the  payments  were 
«o  made.  {In  re  Brent,  8  B.  R.  444  ;  B.  c.  2  Dillon,  129 ;  in  re  Geo.  M.  Gar- 
wood, Crabbe,  516;  in  ?*«  Alonzo  Pearce,  21  Vt.  611.) 

A  preference  made  by  an  alien,  when  he  was  a  resident  of  a  foreign  coun- 
try, is  a  ground  for  opposing  the  discharge,  for  he  must  show  that  he  has 
complied  with  the  conditions  imposed  by  law,  although  he  was  not  aware  of 
them,  and  was  not  subject  to  the  law  when  he  did  the  act.  In  coming  here 
for  the  benefits  of  a  discharge  from  his  debts,  he  adopts  the  law,  and  must 
take  it  as  he  finds  it.  There  is  no  distinction  between  citizens  and  aliens  in 
this  respect.  A  citizen  who  owns  property  and  carries  on  business  in  other 
countries  can  not  do  acts  which  are  perfectly  lawful  there  and  still  obtain  the 
benefits  of  the  statute  if  the  acts  are  such  as  will  be  a  bar  to  the  discharge. 
(In  re  Goodfellow,  3  B.  K.  452 ;  s.  c.  Lowell,  510;  s.  c.  1  L.  T.  B.  179 ;  s.  c. 
3  L.  T.  B.  69.) 

The  application  of  money  on  deposit  with  a  bank  to  pay  a  note  held  by 
it,  is  a  preference,  especially  when  the  payment  is  made  before  the  note  be- 
comes due.     {In  re  Warner,  5  B.  R.  414.) 

An  order  by  an  insolvent  debtor  upon  his  consignee  to  pay  a  certain  sum 
to  a  creditor,  bars  a  discharge,  although  the  transfer  was  inoperative  through 
the  omission  of  the  consignee  to  carry  it  into  effect.  (In  re  George  M.  Gar- 
wood, Crabbe,  516.) 

The  mere  giving  of  a  consent  to  a  sale  under  a  valid  attachment 's  not  a 
preference  where  the  creditor  only  got  what  he  would  ultimately  obtain  in 
due  course  of  law.     {In  re  Timothy  Reed,  21  Vt.  635.) 

Suffering  a  judgment  to  be  taken  by  default  in  an  attachment  suit  after 
the  coinmencemcDt  of  the  proceedings  in  bankruptcy,  and  making  no  objec- 
tion to  an  assessment  of  the  damages  where  the  silent  partner,  who  is  a  joint 
defendant,  consents,  is  not  a  preference,  for  the  security  was  gained  by  the 
attachment  and  not  the  judgment.  {In  re  Christopher  C.  Rowell,  21  Vt. 
620.) 

An  assignment  exacting  releases  as  a  condition  of  receiving  a  dividend  is 
a  ground  for  refusing  a  discharge,  because  it  is  a  preference.  (/;*  re  Aspin- 
wall,  3  Penn.  L.  J.  212;  contra,  in  re  Charles  W.  Holmes,  1  N.  Y.  Leg.  Obs. 
211.) 

A  mere  preference  given  without  contemplation  of  the  proceedings  in 
bankruptcy  and  more  than  six  months  before  the  filing  of  the  petition  is  no 
ground  for  withholding  a  discharge.     {In  re  Oliver  L.  Jones,  13  B  R.  280.) 

Fraudulent  Transfers. 

(j)  Qiicere.  Does  a  specification  which  not  only  avers  a  fradulent  assign- 
ment, made  in  1861,  with  the  intent  to  enable  the  assignor  to  retain  the  con- 
trol and  disposition  of  a  large  amount  of  property  pretended  to  be  assigned, 
but  goes  further,  and  avers  that  this  property  has  ever  since  been  in  the 
charge  and  custody,  or  under  the  control  of  the  assignor;  that  no  dividend 
or  other  distribution  of  this  property  has  ever  been  made  to  the  creditors 
under  the  assignment;  that  a  partner  now  has  in  his  hands,  or  under  his  con- 
trol, a  large  amount  of  property  and  assets  pretended  to  have  been  included 
in  the  assignment;  and  that  this  disposition,  detention  and  custody  of  the 
property  is  with  the  knowledge,  consent,  and  connivance  of  the  bankrupt — 
set  forth  a  state  of  facts  which,  if  proved,  would  constitute  a  fraudulent  trans- 
fer within  the  meaning  of  this  clause  ?  {In  re  C.  W.  Moore,  2  Ben.  325  ;  in 
re  Cretiew,  5  B.  R.  423;  s.  c.  2  L.  T.  B.  137.) 

An  allegation  that  the  bankrupt  had  made  a  frariulent  conveyance  of  his 
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property,  without  stating  the  person  to  whom  the  conveyance  was  made  or 
the  property  conveyed  is  insufficient.     {Stewart  v.  Eargrove,  23  Ala.  429.) 

A  fraudulent  conveyance  made  prior  to  the  passage  of  the  bankrupt  law 
is  ground  for  withholding  a  discharge.  (In  re  Oretiew,  5  B.  R.  423 ;  s.  c.  2 
L.  T.  B.  137 ;  Peterson  v.  Speer,  29  Penn.  478 ;  contra,  in  re  Keefer,  4  B.  R 
389 ;  B.  c.  3  C.  L.  N.  125 :  in  re  Charles  P.  Houghton,  4  Law  Rep.  482 ;  in  re 
Charles  H.  Delavan,  5  Law  Rep.  170 ;  Gove  v.  Lawrence^  26  N.  H.  484 ;  Ftfr- 
ter  V.  Douglass,  27  Miss.  379.) 

A  relative  may  purchase  the  property  of  the  debtor  at  a  public  sale  under 
an  execution  or  mortgage,  if  he  does  not  do  so  with  the  funds  of  the  latter. 
The  relationship  merely  serves  to  help  out  or  give  point  to  proofs  of  mala 
fides  in  the  transaction.  (In  re  John  Bailey,  1  N.  Y.  Leg.  Obs.  18 ;  s.  c  5 
Law  Rep.  820.) 

When  the  least  degree  of  concert  or  collusion  is  shown  between  the  bank- 
rupt and  an  alleged  fraudulent  grantee,  the  acts  and  declarations  of  the 
grantee  may  be  given  in  evidence  to  affect  the  bankrupt.  (Peterson  v.  Spesr^ 
29  Penn.  478.) 

If  the  bankrupt,  shortly  before  the  filing  of  the  petition  in  bankruptcy, 
gave  his  wife  a  considerable  sum  of  money  to  meet  the  family  expenses,  this 
was  fraudulent.  The  amount  allowed  by  law  as  exempt  from  the  operation 
of  the  bankrupt  law,  is  all  the  bankrupt  had  the  right  to  retain.  The  money 
given  to  his  wife  belonged  to  his  creditors,  and  should  have  been  entered  on 
his  schedule  of  property  and  assets.  (In  re  Jorey  &  Sons,  2  B.  R.  668 ;  s.  c. 
2  Bond,  336.) 

Spending  large  sums  of  money  in  making  permanent  improvements  upon 
property  belonging  to  his  wife,  with  intent  to  delay,  hinder  and  defraud  his 
creaitors,  is  not  a  fraud  of  such  a  character  as  will  bar  a  discharge.  (In  rt 
John  B.  Harper,  6  0.  L.  N.  279.) 

The  fraudulent  payment,  gift,  transfer,  conveyance  and  assignment  most 
be  such  as  are  denominated  frauds  by  the  terms  of  the  bankrupt  law,  and 
particularly  described  in  sections  6128  and  5129.  (In  re  John  B.  Harper,  6 
C.  L.  N.  279.) 

A  fraudulent  conveyance  made  at  a  time  so  recent  that  it  will  affect  any 
of  the  creditors  who  can  come  in  under  the  bankruptcy,  is  a  ground  for  with- 
holding a  discharge.     (In  re  Oliver  L.  Jones,  13  B.  R.  286.) 

Gaming* 

(k)  Property  acquired  in  gaming  is  assets,  and,  if  the  bankrupt  spend  it 
in  gaming,  he  loses  his  right  to  a  discharge.  It  is  impossible  to  look  into 
the  mode  in  which  such  property  as  the  statute  speaks  of  has  been  acquired. 
If  property,  once  in  the  possession  of  the  bankrupt  has  been  spent  in  gaming, 
which,  if  not  so  spent,  might  be  assets  in  bankruptcy,  the  case  is  made  out. 
It  is  too  late,  after  it  is  spent,  to  'say  that  it  was  unlawfully  acquii-ed.  or 
acquired  in  a  particular  way,  or  that  creditors  are  no  worse  off  on  the  whole. 
Such  losses  can  not  be  distinguished  from  those  which  any  other  debtor 
might  sustain  in  a  similar  way.  Neither  the  knowledge  of  the  creditors  of 
the  course  of  business  of  the  debtor,  nor  any  intent  on  his  or  their  part  is 
material.  The  fact  can  only  be  inquired  into.  Nor  does  the  law  in  the 
matter  of  discharge  invest  the  court  with  discretion,  as  it  does  so  largely  in 
England.  It  is  a  mere  question  of  legal  right.  (In  re  Marshall,  4  B.  R.  106 ; 
B.  c.  Lowell,  462.) 

Fietltionfl  Debts. 

(Z)  Setting  forth  a  false  and  fictitious  debt  in  the  schedule,  is  an  admissian 
of  it  against  the  estate  that  will  bar  a  discharge,  but  the  burden  of  proof  is 
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on  the  creditors  to  show  that  the  debt  is  false  and  fictitious.     {In  re  Orcutt, 
4  B.  R.  588 ;  s.  0.  5  Ben.  19.) 

The  language  of  the  statute  does  not  embrace  a  claim  admitted  to  be  just 
in  its  origin,  but  against  which  the  bankrupt  insists  upon  rights  of  set-off,  or 
asserts  that  it  has  been  satisfied.  The  distinction  is  between  fabricating  a 
debt  where  none  exists  in  fact  and  stating  a  debt  unquestionably  outstandmg 
with  the  claim  of  defense  to  it.     {In  re  Mark  Banks,  1  N.  Y.  Leg.  Obs.  274.) 

A  judgment  confessed  by  the  bankrupt  without  any  valuable  considera- 
tion, however  fraudulent  it  may  be  as  to  creditors,  is  binding  on  him,  and  he 
may  put  the  holder  of  the  judgment  on  the  list  of  his  creditors.  {In  re  David 
H.  Robertson,  1  N.  Y.  Leg.  Obs.  20.) 

In  order  to  bar  the  discharge  the  debt  must  be  falsely  admitted  in  pro- 
ceedings under  the  act.  Merely  giving  a  preference  to  a  fictitious  debt  in  an 
assignment  is  not  sufficient.    {In  re  Chas.  H.  Delavan,  5  Law  Rep.  379.) 

The  placing  of  a  fictitious  debt  upon  the  schedules  as  'just  and  owing  is 
admitting  the  debt  against  the  estate  within  the  mischief  and  meaning  of  the 
statute.     {In  re  Chas.  H.  Delavan,  5  Law  Rep.  870.) 

Books  of  Account* 

(m)  The  word  **  after  "  means  at  any  time  since  the  passage  of  the  act, 
though  the  neglect  may  not  cover  the  whole  period.  {In  re  Roaenfield,  1  B. 
R  575 ;  s.  c.  1  L.  T.  B.  8L) 

If  the  objection  is  that  certain  entries  are  wanting,  or  that  there  are  irreg- 
ularities in  the  mode  of  keeping  proper  books,  they  ought  to  be  pointed  oat 
in  the  specifications ;  but  where  objection  is,  that  a  cash  account  is  wholly 
wanting,  a  general  specification  is  sufficient.  {In  re  Littlefield,  8  B.  R.  57 ; 
8.  c.  Lowell,  331 ;  s.  c.  1  L.  T.  B.  1G4 ;  in  re  Hammond  &  Goolidge,  8  B.  R. 
273;  8.0.  Lowell,  881.) 

A  specification  averring  that  the  bankrupt  has  not  kept  proper  books  of 
account  in  his  business,  in  that  such  books  do  not  show  what  moneys  were 
received,  or  what  disposition  was  made  of  the  same,  is  sufficiently  specific  to 
admit  evidence  that  no  cash  book  whatever  was  kept  for  a  period  of  time. 
{In  re  Belis  et  <z2.  8  B.  R  496 ;  s,  o.  4  Ben.  53 ;  in  re  Bound,  4  B.  R.  510.) 

The  law  intends  that  a  merchant's  or  trader's  books  and  documents 
should  be  in  such  a  condition  as  to  show  his  business  situation  to  his  credit- 
ors as  well  as  to  himself.  By  keeping  such  books  in  a  proper  manner,  a  debtor 
can  not  but  be  aware  of  his  standing,  his  property  and  effects,  and  his  liabili- 
ties. On  the  other  hand,  his  books  should  exhibit  to  his  creditors  his  posi- 
tion, so  that,  when  placed  before  them  for  investigation,  they  may  at  once 
ascertain  his  standing  and  property  and  the  result  of  his  business,  and 
whether  everything  has  bsen  fair  and  honest  on  his  part  {In  re  Gay,  2  B.  R. 
358;  8.  c.  1  L.  T.  B.  73;  in  re  Newman,  2  B.  R.  302;  s.  o.  3  Ben.  20;  in  re 
Solomon,  2  B.  R  285;  s.  c.  25  Leg.  Int.  864;  in  re  Keach,  3  B.  K.  13 ;  s.  c. 
Lowell,  335 ;  s.  c.  1  L.  T.  B.  167;  in  re  William  Archenbraun,  12  B.  R.  17; 
s.  c.  7  0.  L.  N.  231.) 

The  word  ** tradesman'' has  substantially  the  same  meaning  as  shop- 
keeper.    {In  re  Cote,  14  B.  R.) 

As  the  section  is  almost  penal,  the  tenn  **  tradesman  "  should  be  confined 
to  those  wiio  belong  to  that  class  with  some  degree  of  permanence.  {In  re 
Cote,  14  B.  R.) 

Persons  who  buy  and  sell  in  a  small  way  merely  by  way  of  eking  out 
their  living,  which  is  earned  substantially  in  other  ways,  are  not  tradesmen. 
(/nr«  Cote,  14  B.  R.) 
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Manufacturers  of  and  dealers  in  shoes  are  tradesmen.  (In  re  Jorey  &  Sod, 
2  B.  R.  668 ;  6.  c.  2  Bond,  836.) 

A  party  whose  only  business  is  that  of  speculating  in  stocks  is  not  a  mer- 
chant or  tradesman,  if  he  keeps  no  office  and  buys  and  sells  through  brokers. 
(771  re  William  Marston,  6  Ben.  313.) 

A  stair-builder  is  a  merchant  or  tradesman.  He  is  none  the  less  a  trades- 
man because  he  is  also  a  manufacturer  of  the  stairs,  or  because  he  does  not 
resell  the  lumber  and  other  materials  in  the  same  state  in  which  he  buys  them, 
or  because  he  does  not  buy  and  sell  completed  staira.  {In  re  Edward  Garri- 
son, 7  B.  R.  287 ;  s.  c.  5  Ben.  430.) 

A  person  buying  and  selling  goods  for  the  purpose  of  gain,  though  only 
occasionally,  is  a  merchant  and  trader.     {In  re  O^Bannon,  2  B.  R.  15.) 

The  distinction  taken  in  England,  whether  every  one  who  buys  and  sella 
goods  is  qtioad  hoc  a  tradesman,  may  admit  of  question.  And  yet  it  is  yeiy 
difficult  to  draw  any  line  founded  solely  on  the  smallness  of  the  transactions. 
It  would  seem  that  any  one  who  buys  on  credit  with  intent  to  sell  again  at  a 
profit,  and  who  has  no  other  regular  business,  is  fairly  within  the  mischief  of 
the  act.  Though,  where  the  buying  and  selling  are  a  mere  incident,  as,  if  a 
farmer  should  buy  stock  or  grain  in  addition  to  what  he  had  raised,  perhaps 
such  a  person  could  not  be  described  as  a  tradesman.  {In  re  Tyler,  4  B.  R. 
104.) 

A  person  who  bought  goods  which  he  could  use,  and  did  use,  and  which 
he  sold  when  pressed  for  money,  can  not  lie  deemed  a  trader.  Isolated  and 
separate  acts,  haying  no  connection  with  each  other,  and  showing  no  inten- 
tion to  set  up  any  trade,  do  not  make  a  person  a  tradesman.  The  deliberate 
purpose  of  buying  goods  to  sell  them  again  might  be  within  the  letter  of  the 
act.  So  might  an  amount  of  trading,  however  small,  connected  with  an  in- 
tent to  deal  generally.     (In  re  Rogers,  3  B.  R.  564;  s.  c.  Lowell,  423.) 

A  person  whose  occupation  is  that  of  a  baker,  and  who  buys  flour  which 
he  converts  into  bread,  and  tlien  sells  the  bread  to  daily  customers,  is  a 
tradesman.     {In  re  Cocks,  3  Ben.  260.) 

If  a  firm  has  not  kept  proper  books  of  account,  a  partner  can  not  obtaiD 
a  discharge,  although  he  was  a  junior  member  and  not  a  keeper  of  the  books. 
{hi  re  Wm.  H.  Pierson,  10  B.  R.  107.) 

When  the  business  has  been  wholly  closed,  so  that  no  rights  or  interests 
can  be  subject  to  examination  or  decision  in  the  bankrupt  court,  and  there  is 
nothing  left  outstanding  in  the  way  of  assets  or  of  debtoi-s  or  of  creditors, 
and  the  business  wasr  one  which  neither  required  nor  received  the  use  of  any 
capital,  so  that  there  is  nothing  in  it  which  can  concern  the  assignee,  or 
which  the  books  could  show  him  to  his  advantage,  such  past  trading  can  not 
be  considered  as  within  the  equity  or  letter  of  the  statute,  and  in  those 
transactions  the  bankrupt  is  not  a  merchant  or  tradesman  within  the  fair  con- 
struction of  the  bankrupt  act.  The  books  are  not  the  only  proper  evidence 
that  the  business  is  thus  wholly  closed  and  past.  This  may  be  proved  aliunde. 
The  schedules,  proofs  of  deb%  and  all  the  proceedings  in  the  case,  may  be 
admitted  for  that  purpose,  together  with  oral  testimony.  (In  re  Reach,  8  B. 
R.  13;  s.  c.  Lowell,  335  ;  s.  c.  1  L.  T.  B.  167.) 

The  final  winding  up  of  a  trader's  business  should  be  recorded,  as  well  as 
its  current  course,  and,  unless  the  bankrupt  can  clearly  show  that  everything 
has  been  so  fully  ended  that  no  such  account  could  affect  his  standing,  or 
touch  the  interests  of  his  creditors  at  the  time  of  his  bankruptcy,  the  omis- 
sion to  keep  proper  books,  which,  at  the  time  of  his  trading,  was  an  illegal 
act,  will  be  an  effectual  bar  to  his  discharge.     {In  re  Tyler,  4  B.  R.  104.) 
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If  there  was  no  continued  trading,  the  bankrupt  was  not  required  to  keep 
regular  books.     (In  re  Mark  Banks,  1  N.  T.  Leg.  Obs.  274.) 

The  creditor  must  take  the  burden  of  proof  and  show  that  the  bankrupt 
did  not  keep  proper  books  of  account.  {In  re  Mark  Banks,  1  N.  T.  Leg. 
Obs.  274.) 

This  is  a  most  important  provision,  because  it  is  that  which  is  intended 
to  provide  the  assignee  representing  the  creditors  with  the  means  of  tracing 
out  all  the  dealings  of  the  debtor,  to  ascertain  what  has  become  of  his  prop- 
erty, what  are  the  causes  of  his  failure,  and  whether  he  has  dealt  fairly  and 
equally  with  his  creditors.  However  harshly  the  law  may  sometimes  operate 
with  some  small  traders,  whose  affairs  seem  hardly  worthy  of  the  trouble  of 
recording  them,  it  is  a  most  reasonable  and  salutary  rule  in  its  application  to 
merchants  dealing  with  large  sums  and  contracting  large  debts,  and  in  a 

Position  to  know  and  to  be  able  to  carry  out  the  law.     (In  re  George  & 
roctor,  Lowell,  409.) 

The  intent  of  the  non-keeping  of  books  is  of  no  importance.  The  mere 
omission  is  the  thing  plainly  interdicted.  Such  omission  prevents  a  discharge, 
whether  the  intent  was  fraudulent  or  not.  (In  re  Solomon,  2  B.  R.  285 ;  s.  c. 
22  Leg.  Int.  864 ;  in  re  Newman,  2  B.  R.  302 ;  8.  o.  8  Ben.  20 ;  in  re  Jorey  & 
Son,  2  B.  R.  668 ;  s.  c.  2  Bond,  336  ;  wi  re  Schumpert,  8  B.  R.  415  ;  in  re  Wil- 
liam Archenbraun,  2  B.  R.  17 ;  s.  c.  7  C.  L.  N.  281.) 

No  excuse,  however  true,  and  no  innocence  of  intention,  will  avail  to  sup- 
ply the  deficiency.  •   (In  re  George  &  Proctor,  Lowell,  409.) 

Whether  the  books  of  account  are  properly  kept  is  a  question  which  must 
be  decided  in  each  case  upon  the  facts  as  they  appear,  and  not  upon  any  strict 
rule  that  such  and  such  books  and  such  and  such  entries  are  essential  in  all 
cases.     (In  re  Perry  <&  Allen,  20  Pitts.  L.  J.  184;  s.  c.  7  W.  J.  379.) 

It  is  not  necessary  that  these  books  be  kept  according  to  the  forms  taught 
in  schools,  or  in  ledgers  and  day-books  bound  in  leather.  In  business  of  some 
kinds,  any  contemporaneous  written  memorials,  formal  or  informal,  of  a  trades- 
man's transactions,  whether  in  a  bound  volume  or  in  detached  sheets,  may 
answer  the  definition  of  proper  books  of  account,  if  they  have  been  preserved 
and  so  arranged  as  to  present  an  intelligible  and  substantially  complete  expo- 
sition of  his  affairs.  The  question  of  what  are  proper  books  must  be  in  each 
case  a  question  of  evidence.  What  would  be  proper  and  sufficient  books  in 
one  case  would  be  improper  and  insufficient  in  another.  (In  re  Solomon,  2 
B.  R.  285 ;  s.  c.  25  Leg.  Int.  364 ;  in  re  Newman,  2  B.  R.  802;  s.  o.  8  Ben.  20; 
in  re  White,  2  B.  R.  590;  s.  c.  2  L.  T.  B.  105;  s.  c.  16  Pitts.  L.  J.  110;  in  re 
Batchelder,  3  3.  R.  150;  s.  c.  Lowell,  373.) 

It  is  not  sufficient  that  the  bankrupt  employed  a  book-keeper  whom  he 
considered  competent,  and  left  the  whole  charge  of  the  books  to  him.  The 
law  does  not  require  traders  to  keep  a  book-keeper,  but  to  keep  books,  and 
they  are  responsible  to  see  that  this  is  done.  (In  re  Hammond  &  Coolidge,  3 
B.  R.  273;  s.  c.  Lowell,  381.) 

Entries  upon  numerous  slips  of  paper,  each  entry  being  on  a  separats  slip, 
is  not  a  keeping  of  books  under  the  law.  This  may  do  for  a  short  time  in  the 
absence  of  the  books,  but  not  as  a  system  or  policy  of  a  permanent  character. 
If  the  b»oks  were  lost,  and  there  was  no  reasonable  expectation  of  finding 
them,  or  if  they  were  not  found  within  a  reasenable  time,  it  was  the  duty  of 
the  bankrupt  to  supply  their  place  with  others.  (In  re  Hammond  &  Coolidge, 
8  B.  R.  273;  s.  c.  Lowell,  381.) 

A  retail  dealer  who  keeps  the  usual  books  and  all  his  invoices  keeps  proper 
books  of  account,  although  he  kept  no  invoice  book.  (In  re  J.  K.  P.  Reed, 
12  B.  R.  390.) 
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There  is  no  positive  rule  of  law  requiring  the  entries  to  be  made  daily 
(though  they  ought  to  be  at  or  near  the  time  of  the  trauBactions),  or  the  bal- 
ances to  be  made  at  any  fixed  periods,  or  the  books  to  be  kept  in  any  particu- 
lar mode.     {In  re  George  &  Proctor,  Lowell,  409.) 

The  law  requires  that  a  merchant  or  tradesman  should  keep  such  books 
as,  considering  the  nature  and  circumstances  of  his  trade,  are  necessary  to  ex- 
hibit to  a  person  of  competent  skill  the  true  state  of  his  dealings  and  aflhirs. 
{In  re  Hammond  &  Coolidge,  2  B.  R.  273 ;  s.  c.  Lowell,  381 ;  in  re  Solomon, 
2  B.  R.  285;  s.  0.  25  Leg.  Int.  864;  in  re  Jorey  &  Son,  2  B.  R.  668;  s.  c.  2 
Bond,  886 ;  in  re  Mark  Banks,  1  N.  T.  Leg.  Obs.  274.) 

It  is  a  question  of  fact  whether  the  books  are  such  as  will  give  to  a  com- 
petent person  examining  them  knowledge  of  the  true  state  of  the  bankrupt's 
affairs.  The  question  is  addressed  to  the  good  sense  and  knowledge  of  the 
jury,  aided  by  such  explanations  as  may  be  offered  by  experts  or  other 
competent  witnesses.  {In  re  George  &  Proctor,  Lowell,  409 ;  in  re  Hammond 
<&  Coolidge,  3  B.  R.  278 ;  s.  c.  Lowell,  881 ;  in  re  Schumpert,  8  B.  R.  416;  in 
re  J.  K.  P.  Reed,  12  B.  R.  890.) 

Where  the  day-book  and  the  ledger  taken  together  show  all  the  transac- 
tions of  the  bankrupt,  a  discharge  may  be  granted,  although  there  are  some 
meaningless  mutilations  in  each.     {In  re  William  H.  Pierson,  10  B.  R.  107.) 

A  cash  account  is  necessary  to  an  understanding  of  a  trader's  business,  and 
when  one  has  not  been  kept  a  discharge  will  be  refused.  {In  re  Gay,  2  B.  R. 
858;  B.  c.  1  L.  T.  B.  78;  in  re  Solomon,  2  B.  R.  285;  s.  c.  25  Leg.  Int.  864; 
in  re  Littlefield,  8  B.  R  57;  B.  c.  Lowell,  881 ;  s.  c.  1  L.  T.  B.  164 ;  in  wBelis 
et  al  %  B.  R.  496 ;  s.  c.  4  Ben.  58.) 

The  cash  book  should  show,  in  an  intelligible  and  proper  manner,  the 
nature  and  character  of  the  receipts  and  disbursements  of  cash  made  by  the 
bankrupt.     {In  re  Mackay  et  al.  4  B.  R.  67 ;  s.  c.  2  C.  L.  N.  893.) 

The  omission  of  an  entire  book  or  set  of  entries^  necessary  to  the  under- 
standing of  the  business,  prevents  a  discharge.  {In  re  White,  2  B.  R.  590 ; 
s.  c.  2  L.  T.  B.  105 ;  s.  c.  16  Pitts.  L.  J.  110.) 

Careless  omissions  or  mistakes,  without  fraud,  in  books  themselves  proper, 
may  be  overiooked.  {In  re  White,  2  B.  R.  590 ;  s.  c.  2  L.  T.  B.  105 ;  s.  c.  16 
Pitts.  L.  J.  110;  in  re  Burgess,  3  B.  R.  196.) 

The  question  is,  whether  the  bankrupt  did  all  that  a  prudent  business 
man,  intending  to  keep  his  accounts  accurately,  would  naturally  do.  A  tem- 
porary omission,  in  good  faith  and  for  a  reasonable  time,  to  make  the  entries, 
would  not  be  a  failure  to  keep  books.  But  a  neglect  to  keep  them  on  pur- 
pose for  a  reasonable  time  would  be.  {In  re  Hammond  &  Coolidge,  8  B. 
R.  273 ;  8.  c.  Lowell,  881.) 

Where  one  of  the  books  has  been  mutilated,  but  all  the  outstanding  ac- 
counts which  it  contained  have  been  transferred  to  another  book,  a  discharge 
will  be  granted  when  the  evidence  shows  that  no  fraud  was  done  to  the  cred- 
itors by  the  change,  and  that  the  accounts  were  all  collected  as  far  as  collect- 
ible.    {In  re  Noonan  &  Connolly,  3  B.  R.  267.) 

Persons  who  buy  on  credit,  and  sell  again  in  such  wise  as  to  be  merchants 
or  tradesmen,  must  see  to  it,  in  order  to  be  in  a  position  when  misfortune 
overtakes  them  to  obtain  the  benefits  of  the  bankrupt  act,  that  they  keep 
such  books  in  relation  to  their  business  as  will  furnish  an  intelligible  account 
to  their  creditors  of  the  state  and  course  of  their  business  transactions,  not 
leaving  such  account  to  be  made  up  from  memory  or  from  sources  other  than 
such  lK>oks.     {In  re  Edward  Garrison,  7  B.  R.  287 ;  s.  c.  6  Ben,  430.) 

A  discharge  will  not  be  refused  to  a  bankrupt  for  not  keeping  proper 
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books  of  account,  without  iiill  evidence  of  the  facts  and  of  their  bearing 
upon  his  business.  The  books  themselves  should  be  produced,  and  the  parol 
statements  should  be  defiDite.  {In  re  Batchelder,  3  B.  R.  150;  s.  c.  Lowell, 
373.) 

A  canceled  chock  is  admissible  in  eridence  in  connection  with  the  stump- 
of  the  check  book,  to  show  how  the  book  was  kept.  {In  re  W.  E.  Brockway, 
7  B.  R.  695.) 

A§8ent  of  Creditor  to  Discharge* 

(n)  A  specification  which  avers  that  the  bankrupt  or  some  person  in  his 
behalf  has  procured  the  assent  of  certain  creditors  to  his  discharge  and  influ- 
enced their  action  by  a  pecuniary  consideration  is  too  vague  to  be  triable. 
{In  re  Freeman,  4  B.  R.  64;  s.  c.  4  Ben.  245.) 

The  specification  should  aver  that  the  bankrupt  has  procured  the  assent 
of  a  Creditor  to  the  discharge  by  a  pecuniary  consideration  or  obligation. 
The  bankrupt  is  not  forbidden  to  procure  the  assent  of  a  creditor  to  his  dis- 
charge, nor  is  he  forbidden  to  influence  the  action  of  a  creditor.  The  pro- 
hibition is  against  proctiring  'such  assent  or  influencing  snch  action  by  any 
pecuniary  consideration  or  obligation.  {In  re  Mawson,  1  B.  R.  437,  548;  s. 
c.  2  Ben.  332,  412;  Fox  y.  Painey  10  Ala.  523;  Coates  v.  Blush,  55  Mass.  564; 
Chamberlin  v.  Qriggs,  8  Denio,  9.) 

If  a  bankrupt  obtains  the  consent  of  a  creditor  to  a  discharge  by  giving 
him  his  indorsed  note  for  a  part  of  the  debt,  his  discharge  will  be  refused, 
although  he  had  previously  procured  the  assent  of  a  sufficient  number  to 
entitle  him  to  a  discharge.     {In  re  E.  V.  Palmer,  14  B.  R.  432.) 

If  a  claim  is  purchased  by  a  friend  of  the  bankrupt  with  no  conceivable 
motive  but  to  benefit  the  bankrupt,  and  the  assent  oi  the  creditor  to  a  dis- 
charge is  so  placed  on  the  paper  that  it  may  have  influenced  others,  the  pre- 
sumption is-  that  the  purchase  was  made  in  behalf  of  the  bankrupt,  and  the 
discharge  will  be  refused.  {In  re  Whitney  etal.  14  B.  R.  1;  s.  c.  8  C.  L.  N. 
195.) 

Transfers  in  Contemplation  of  Beeoming  Bankrupt* 

(o)  An  examination  of  the  act,  in  connection  with  the  Forms,  shows  that 
the  expression,  **  becoming  bankrupt,''  means  committing  an  act  of  bank- 
ruptcy, and  that  the  expression,  *'  in  contemplation  of  becoming  bankrupt,*^ 
means  in  contemplation  of  committing  an  act  of  bankruptcy.  The  act  of 
bankruptcy,  the  commission  of  which  must  be  contemplated,  is  such  an  act 
as  the  statute  declares  to  be  an  act  of  bankruptcy.  A  debtor  may  become 
bankrupt  or  commit  an  act  of  bankruptcy  by  filing  a  petition  under  section 
5014,  or  by  doing  some  one  of  the  things  which  is  declared  by  section  5021 
to  be  the  commission  of  an  act  of  bankruptcy.  It  is  not  necessary,  in  order 
that  he  should  have  contemplated  becoming  bankrupt,,  that  he  should  have 
contemplated  having  a  petition  filed  against  him,  and  being  adjudged  a 
bankrupt  thereon,  provided  he  contemplated  committing  an  act  which  is  de- 
fined by  section  5021  to  be  an  act  of  bankruptcy,  or  filing  a  petition  under 
section  5014.  {In  re  Goldschmidt,  8  B.  R.  165 ;  s.  c.  3  Ben.  379 ;  in  re  Free- 
man, 4  B.  R.  64;  s.  c.  4  Ben.  245 ;  in  re  Lawson,  2  B.  R.  113 ;  in  rtf'Cretiew, 
5  B.  R.  423;  s.  c.  2  L.  T.  B.  137;  in  re  J.  H.  0.  Lutgens,  7  Pac.  L.  R.  89;  in 
re  Wm.  H.  Pierson,  10  B.  R.  107;  in  re  Alonzo  Pearce,  21  Vt.  611;  in  re 
Christopher  C.  Rowell,  21  Vt.  620;  Bwan  v.  Littlefield,  58  Mass.  574;  Caryl 
V.  Eimell,  13  N.  Y.  194;  s.  c.  18  Barb.  420;  Nofth  Am.  Ins.  Co.  y.  Graham,  5 
Sandf.  107 ;  tide  in  re  Chas.  W.  Holmes,  5  Law  Rep.  360.) 

A  debtor  may  sell  property  for  the  purpose  of  procuring  means  to  defray 
his  expenses  in  contemplated  bankruptcy  proceedings,  provided  he  does  not 
sell  at  a  sacrifice,  and  that  the  sum  so  raised  is  reasonable  in  amount.    {In  re 
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Keefer,  4  B.  R.  889;  a.  c.  8  C.  L.  N.  125;  Fhumoy  v.  Newton,  8   Geo.  306; 
Lyon  Y.  Marshall^  11  Barb.  241.) 

Where  an  insolvent  debtor  makes  an  assignment  for  the  benefit  of  credit- 
ors three  days  before  the  filing  of  his  petition  in  bankruptcy,  his  denial  of 
^ny  intention,  at  the  time  of  making  the  assignment,  to  take  the  benefit  of 
the  bankrupt  act,  however  positive,  is  not,  in  the  absence  of  confirmatory 
circumstances,  sufficient  to  repel  the  presumption  arising  from  the  facts,  and 
a  discharge  must  be  refused.  A  system  which  would  thus,  in  practice,  per- 
mit a  discharge  of  the  debtor,  without  a  simultaneous  administration  and 
-distribution  ot  the  property  among  the  creditors,  would  be  a  monstrosity. 
{In  re  Brodhead,  2  B.  R.  278;  s.  c.  3  Ben.  106.) 

An  assignment  for  the  benefit  of  creditors  by  a  party  in  contemplation  of 
becoming  bankrupt  is  good  ground  for  refusing  a  discbarge  in  a  case  of 
voluntary  bankniptcy.  The  fact  that  the  assignment  is  one  of  all  the  debtor's 

firoperty,  and  creates  no  preferences  among  his  creditors,  makes  no  difierenoe. 
t  is  as  repugnant  to  the  act  as  if  it  had  assigned  only  a  part  of  his  property, 
or  had  created  preferences.  It  shows  an  intent  and  a  purpose  on  the  part  of 
the  bankrupt  to  assume  the  distribution  of  his  property  in  satisfaction  of  his 
debts  through  the  agency  of  an  assignee  selected  by  himself.  This  neces- 
'Sarily  involves  the  existence  of  a  purpose  to  prevent  the  same  property  from 
being  distributed  under  the  bankrupt  act  in  satisfaction  of  the  same  debt. 
There  could  be  no  other  purpose.  {In  re  Goldschmidt,  3  B.  R  165 ;  s.  c.  8 
Ben.  379;  contra,  in  re  Pierce  &  Holbrook,  3  B.  R.  258;  s.  c.  16  Pitts.  L.  J. 
204;  ir.  re  John  M.  Quackenboss,  1  N.  Y.  Leg.  Obs.  146;  Smith  v.  Ely,  10  B. 
P.  653.) 

This  clause  does  not  include  consignments  which  do  not  change  the  title, 
but  are  merely  the  employment  of  an  agent.  (In  re  Hammond  &  Coohdge, 
S  B.  R.  273;  s.  c.  Lowell,'  381.) 

The  filing  of  a  bill  in  equity  against  a  copartner,  and  procuring  the  ap- 
pointment of  a  receiver  is  not  such  a  transfer  as  is  contemplated  by  this  sec- 
tion,    (in  re  Robert  IL  Shoemaker,  4  Biss.  245.) 

Skc.  5111. — Any  creditor  o])posing  the  discharge  of  any  bank- 
rupt may  file  a  specification  in  writing  of  the  grounds  of  his  oppo- 
sition, and  the  court  may  in  its  discretion  order  any  question  of 
fact  so  presented  to  be  tried  at  a  stated  session  of  the  district  court. 

Fillnir  SpeclflcaUons. 

Any  person  who  shows  by  affidavit  or  otherwise  that  he  is  a  creditor,  has 
the  right  to  appear  and  oppose  the  discharge,  without  being  in  technical 
strictness  a  creditor  who  has  proved  his  debt.  To  entitle  him  to  oppose  the 
discbarge,  he  must  h^ve  a  pecuniary  interest  in  the  matter,  and  that  interest 
must  be  satisfactorily  shown.  {In  re  Sheppard,  1  B.  R.  489;  s.  c.  1  L.  T,  B. 
49;  s.  c.  7  A.  L.  Reg.  484;  in  re  Smith  &  Bickford,  8  Blatch.  461 ;  in  re  Mur- 
dock,  3  B.  R.  146;  s.  c.  Lowell,  362 ;  s.  c.  2  L.  T.  B.  97;  lareBoutelle,  2  B. 
R.  129;  s.  c.  15  Pitts.  L.  J.  616;  in  re  Samuel  Book,  3  McLean,  317;  contra, 
in  re  Levy  et  al.  1  B.  R.  827 ;  s.  c.  2  Ben.  169 ;  in  re  W.  D.  Hill,  1  B.  R.  16 ; 
A  c.  1  Ben.  321 ;  in  re  Burk,  3  B.  R.  296  ;  s.  c.  1  Deady,  425 ;  s.  c.  2  L.  T.  B. 
45 ;  in  re  C.  N.  Palmer,  3  B.  R.  301 ;  in  re  Brown  King,  1  N.  Y.  Leg.  Obs. 
22;  s.  c.  5  Law  Rep.  220.) 

A  judgment  obtained  after  the  adjudication  in  bankruptcy,  creates  a  new 
debt  which  can  not  be  proved  in  bankruptcy,  because  the  judgment  is  a 
merger,  and  creates  a  new  debt,  and  the  judgment  creditor  can  not  oppose 
the  discharge,  because  he  has  no  provable  debt,  and  because  the  discharge 
«will  be  no  bar  to  the  judgment.    A  creditor  who  proved  his  debts  before  ob- 
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taiDing  judgment,  may  keep  his  proof  and  oppose  the  discharge  if  he  will 
file  a  stipulation  to  release  his  judgment  in  case  the  final  decision  in  bank- 
ruptcy shall  grant  the  bankrupt  his  discharge.  (In  re  Gallison  et  al.  o  B.  K. 
353 ;  8.  c.  2  L.  T.  B.  195.) 

Where  the  bankrupt  has  acted  as  administrator,  and  the  probate  court  has 
directed  a  dividend  to  be  made  among  the  creditors,  any  creditor  of  such  an 
estate  has  an  interest  in  the  bankrupt's  estate,  and  may  oppose  bis  discharge. 
{In  re  John  C.  Tebbetts,  5  Law  Rep.  259.) 

If  a  creditor  who  held  the  bankrupt's  bond  assigned  it  as  a  collat- 
eral to  secure  a  debt,  and  then  allowed  a  judgment  to  be  recovered  thereon 
in  his  name,  has  any  surplus  that  would  come  to  him  after  the  payment  of  the^ 
debt,  he  may  oppose  the  discharge.  (In  re  Traphagan,  1  N.  Y.  heg,  Obs.  98  ;- 
8.  c.  5  Law  Rep.  323.) 

The  appointment  of  a  receiver  and  an  assignment  of  the  claim  to  him  does 
not  divest  the  creditor  of  his  interest  in  the  claim  so  but  that  he  can  oppose 
the  discharge.  {In  re  Traphagen,  1  N.  Y.  Leg.  Obs.  98 ;  s.  c.  6  Law  Rep. 
323.) 

The  specifications  may  be  filed  with  the  register.  Form  No.  63  contem- 
plates that  they  may  be  addressed  to  him.     {In  re  Bellamy,  1  B.  B.  96;  s.  c» 

1  Ben.  426.) 

By  section  4999,  the  register  is  forbidden  to  hear  any  questions  as  to  the 
allowance  of  an  order  of  discharge.  Such  questions  are  to  be  determined  by 
the  court  after  the  bankrupt  has  applied  for  his  discharge.  If  the  specifica- 
tions are  filed,  the  case  is  then  ipso  facto  removed  from  before  the  register  and 
taken  into  ccurt.     {In  re  Mawson,  1  B.  R.  265;  s.  c.  2  Ben.  122;  in  re  Puffer^ 

2  B.  R.  43.) 

A  creditor  may  file  specifications  at  any  time.  Rule  XXIV  is  enabling, 
and  not  prohibitory.  A  creditor  who  does  not  file  specifications  by  the  time 
specified  in  Rule  XXIV,  will  lose  his  opportunity  of  doing  so.  But  he  has 
the  right  to  file  them  at  any  stage  of  the  proceedings  before  that  time.  {In- 
re  Baum,  1  6.  R.  5 ;  s.  c.  1  Ben.  274.) 

The  orderly  conduct  of  the  proceedings  requires  that  the  trial  of  all  ques- 
tions so  raised  shall  be  postponed  till  the  hearing  of  the  petition  for  discharge 
The  register  will  proceed  with  the  case,  notwithstanding  the  specifications. 
{In  re  Puffer,  2  B.  R  43 ;  in  re  Brisco,  2  B.  R.  226 ;  in  re  W.  D.  Hill,  1  B.  R. 
16 ;  8.  c.  1  Ben.  321 ;  in  re  Paget,  1  Penn.  L.  J.  367;  in  re  George  Livermore^ 
5  Law  Rep.  370.) 

The  proceedings  upon  the  order  to  show  cause  may  be  adjourned  upon  th& 
return  day  thereof.     {In  re  Mawson,  1  B.  R.  271.) 

Such  an  adjournment  may  be  made  without  requiring  the  credit^^rs  to  fil& 
an  appearance  under  Rule  XXIV.  The  rights  of  a  creditor  upon  the  ad- 
journed day  are  the  same  in  all  respects  as  upon  the  return  day.  {In  re 
Thompson,  1  B.  R.  323;  s.  c.  2  Ben.  166;  in  re  Tallman,  1  B.  R.  540;  s.  c.  2 
Ben.  404 ;  in  re  James  M.  Seabury,  10  B.  R.  90 ;  in  re  S.  8.  Houghton,  10  B. 
R.  337.) 

On  the  entry  of  an  appearance  of  a  creditor  to  oppose  a  discharge,  all  pro- 
ceedings upon  the  petition  for  a  discharge  are  suspended  until  specifications 
shall  be  filed.  On  filing  the  specifications,  the  hearing  upon  the  petition  is  at 
once  transferred  into  court.  There  can  not,  therefore,  be  any  examination  Of 
the  bankrupt  on  the  application  for  a  discbarge  before  the  re^ater.  The 
proceecing  for  an  examination  must  be  taken  under  section  5086.  {In  re 
Frizelle  et  al  6  B.  R.  119.) 

ITie  time  to  file  objections  to  a  discharge  may  be  kept  open  by  adjourning 
any  day  which  may  be  fixed  for  showing  cause  against  a  discharge  until  a 
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full,  reasonable  opportunity  is  afforded  for  the  examination  of  the  bankrupt 
and  his  wife  and  other  witnesses.  {In  re  Seckendorf,  1  B.  R  626 ;  a.  c.  2  Ben. 
462.) 

The  time  for  showing  cause  against  the  discharge  may  be  extended  from 
time  to  time  upon  the  application  of  a  creditor,  eyen  though  a  protest  has 
been  made  against  the  allowance  of  bis  claim,  until  the  examination  of  the 
bankrupt  and  other  witnesses  is  concluded,  the  whole  matter  being  subject  to 
regulation  by  the  register  and  the  court  as  to  the  use  of  reasonable  diligence. 
(In  re  Belden  &  Hooker,  4  Ben.  225.) 

An  adjournment  nne  die  terminates  the  proceedings.  The  petition  for 
discharge  remains  good,  but  nothing  can  be  done  under  ii  unless  a  new  order 
to  show  cAUse  is  issued.     (In  re  Seckendorf,  1  B.  R.  626 ;  s.  c.  2  Ben.  462.) 

Any  abuse  by  the  register  of  the  x>ower  to  adjourn  may  be  corrected  by 
the  district  court,  which  has  power  to  supervise  the  proceedings.  (In  re  W. 
E.  Robinson,  2  B.  R.  342 ;  s.  o.  86  How.  Fr.  176 ;  s.  c.  6  Blatch.  258;  8.  c.  2 
L.  T.  B.  18.) 

Upon  the  day  appointed  to  show  cause,  a  creditor  intending  to  oppose  the 
application  for  a  discharge  must  enter  his  appearance  in  opposition  thereto. 
His  appearance  is  entered  with  the  clerk,  as  provided  in  Rule  HI.  Until  such 
appearance  is  entered,  the  creditor  has  no  standing  in  court  as  to  the  petition 
for  a  discharge,  and  therefore  can  not  be  heard  in  opposition  thereto.  (In  re 
Robert  A.  Sutherland,  1  Deady,  573.) 

On  the  day  fixed  to  show  cause,  the  creditor  must  appear  by  himself  or 
counsel,  and  enter  his  opposition,  which  should  either  be  in  writing  or  ver- 
bally ;  but  an  entry  of  such  opposition  should  be  made  on  the  docket,  and 
suspend  further  proceding^  until  the  filing  of  the  specifications ;  and  if  the 
specifications  are  not  filed  within  ten  days,  the  cause  progresses  as  though  no 
opposition  had  been  made,  unless,  for  sufficient  cause  shown,  the  time  for 
filing  is  extended.  A  request  to  have  an  appearance  entered  can  not  be  made 
until  after  the  petition  for  discharge  is  filed.  (In  re  McVey,  2  B.  R.  257  ;  in 
re  James  M.  Seabury,  10  B.  R.  90.) 

The  appearance  is  not  complete  until  the  clerk  enters  the  name  of  the  at- 
torney and  his  place  of  business  upon  the  docket,  with  the  date  of  entry. 
{In  re  James  M.  Seabury,  10  B.  R.  90.) 

An  appearance  entered  after  the  return  day  must  be  disregarded.  {In  re 
McVey,  2  B.  R.  257 ;  in  re  Smith  &  Bickford,  5  B.  R.  20 ;  Creditors  ▼.  WU- 
liams,  4  B.  R.  580 ;  s.  c.  2  L.  T.  B.  166:  in  re  Robert  A.  Sutherland,  1  Deady, 
578;  in  re  James  M.  Seabury,  10  B.  R.  90;  in  re  Joseph  Buxbaum,  18  B.  R. 

477.) 

If  the  creditor  did  not  receive  notice  of  the  application  for  a  discharge, 
he  may  be  allowed  to  enter  an  appearance  after  the  return  day.  {In  re 
Chauncey  J.  Filley,  2  Cent.  L.  J.  419.) 

The  district  court  may,  in  its  discretion,  allow  a  creditor  to  enter  his  ap- 
pearance and  file  specifications  in  opposition  to  a  discharge,  although  the 
time  for  entering  an  appearance  in  opposition  thereto  has  expired.  {In  re 
Lewis  Levin,  14  B.  R.  385.) 

Specifications  not  filed  within  the  prescribed  time  can  not  be  entertained. 
(In  re  McVey,  2  B.  R.  257.) 

A  specification  not  signed  by  an  attorney  legally  authorized  to  act  for  the 
creditor  is  a  nullity,  and  must  be  disregarded.  A  power  of  attorney  not  con- 
taining a  power  of  substitution,  does  not  authorize  a  person  other  than  the 
party  duly  constituted  ageut  thereby  to  sign  his  own  name  or  afiix  the  name 
of  such  agent  to  specifications  on  l^ehalf  of  a  creditor.  (In  re  C.  N.  Palmer, 
8  B.  R.  301 ;  Creditors  v.  Williams,  4  B.  R.  580;  s.  c.  2  L.  T.  B.  166.) 
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When  a  creditor  has  regularly  entered  his  appearance  on  the  return  day, 
but  has  failed,  through  madvertence,  to  file  specifications  within  the  pre- 
scribed time,  the  court,  on  cause  shown,  will  allow  him  to  file  them  nunc  pro 
tune.     (In  re  Grefe,  2  B.  R.  329.) 

The  filing  of  an  opposition  to  a  banknipt's  discharge  is  the  commencement 
of  an  individual  proceeding  on  the  part  of  the  creditor  against  the  bankrupt. 
It  is«  in  fact,  a  suit  arising  in  the  course  of  the  bankrupt  proceedings.  It 
iuYolves  pleadings,  costs,  and  attorney's  fees ;  it  may  involve  a  trial  by  a  jury. 
The  qucEtion  of  discharge  may  linger  in  the  court  for  years,  and  in  every  case 
involves  more  or  less  expense  and  costs.  A  letter  of  attorney,  according  to 
Form  No.  26,  does  not  authorize  the  attorney  to  make  opposition  to  the  dis- 
char^  of  the  bankrupt,  and  involve  him  in  such  a  controversy.  ( Creditors  v. 
WUUams^  4  B.  R.  580;  s.  c.  2  L.  T.  B.  166.) 

The  proceeding  for  a  discharge  depends  on  the  proceedings  in  bankruptcy, 
and  is  inseparably  connected  with  them.  In  fact  and  in  law  it  must  be  con- 
sidered as  a  continuation  of  the  former  proceedings.  (In  re  Ankrim,  8  Mc- 
Lean, 285.) 

If  the  original  objector  declines  to  prosecute  his  specifications,  other  cred- 
itors may  be  permitted  to  enter  their  appearance  and  be  heard  in  support  of 
the  objections,  although  the  time  for  entering  an  appearance  is  past.  (In  re 
8.  8.  Houghton,  10  B.  R.  387.) 

Where  there  is  no  opposing  party,  the  petition  of  the  bankrupt  for  final 
discharge  may  be  continued  from  time  to  time  to  suit  the  convenience  of  the 
bankrupt.  A  day  is  appointed  for  the  creditors  to  show  cause,  but  such  ap- 
pointment does  not  fix  the  day  for  hearing  the  application  for  a  discharge. 
{In  re  Robert  A.  Sutherland,  1  Deady,  578.) 

Averments  In  SpeclflcaUons. 

The  specification,  should  state  the  name  of  the  opposing  creditor.  {In  re 
Robert  H.  Shoemaker,  4  Biss.  245.) 

All  grounds  against  the  discharge,  except  those  which  appear  on  the  face 
of  the  proceedings,  must  be  assigned  in  writing  as  specifications,  whether 
they  are  enumerated  in  section  5110  or  not,  if  the  creditor  intends  to  rely  on 
them.    {In  re  James  M.  Seabury,  10  B.  R.  00.) 

The  specifications  must  not  be  vague  and  general.  The  allegations  must 
be  allegations  of  facts,  and  must  be  distinct,  precise,  and  specific,  and  must 
not  be  merely  allegations  in  the  language  of  section  5110,  or  allegations  so 
general  as  really  not  to  advise  the  bankrupt  what  facta  he  must  be  prepared 
to  meet  and  resist.  {In  re  Rathbone,  1  B.  R.  294,  824;  s.  o.  2  Ben.  138 ;  in 
re  Beardsley,  1  B.  R.  804;  in  re  W.  D.  Hill,  1  B.  R.  275;  B.  c.  2  Ben.  186;  in 
re  Mawson,  1  B.  R.  487 ;  s.  c.  2  Ben.  832 ;  in  re  Waggoner,  1  Ben.  582 ;  in  re 
Burk,  8  B.R  296;  s.  c.  1  Deady,  425;  s.  c.  2  L.  T.  B.  45;  in  re  Butterfield, 
14  B.  R.  147 ;  s.  c.  5  Biss.  120.) 

The  strictness  of  common-law  pleading  is  not  required,  but  the  bankrupt 
is  entitled  to  such  particularity  of  statement  as  to  give  him  reasonable  notice 
of  what  is  expected  to  be  proved  against  him.  (In  re  Smith  &  Bickford,  5 
B.  R.  20.) 

Specifications  must  particularize  facts  descriptive  of  the  offense  as  charged, 
to  constitute  the  ground  for  objecting  to  the  discharge,  setting  forth,  as 
clearly  as  may  be,  the  time,  place,  person,  &c.  A  specification  containing  a 
reference  to  facts  supposed  to  be  shown  upon  an  examination  of  the  bank- 
rupt, is,  in  that  respect,  faulty.  The  facts  alone  should  be  set  forth,  without 
reference  to  any  matter  aliunde.     (In  re  Eidom,  8  B.  R.  106.) 

The  specifications  may  be  amended.     (In  re  W.  D.  Hill,  1  B.  R.  275 ;  s.  c. 
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2  Ben.  136;  in  re  Ratbbone,  1  B.  R.  294;  s.  c.  2  Ben.  138;  in  re  Bark,  3  B. 
R.  296;  8.  c.  1  Deady,  425;  i.  c.  2  L.  T.  B.  45.) 

The  creditors  will  not  be  compelled  to  abide  by  the  specifications  placed 
on  file,  when  there  has  not  been  sufficient  examination  or  disclosure  on  the 
part  of  the  bankrupt  before  the  time  appointed  for  a  hearing  in  court  upon 
his  application  for  his  discharge.     {In  re  Long,  3  B.  R.  quarto,  66.) 

The  court  may,  in  its  discretion,  where  it  appears  to  be  due  to  jusdcc, 
allow  an  amendment  of  the  specifications,  even  at  the  trial  {In  re  Belis  tt  al. 
3B.  R.  496;  s.  c.  4  Ben.  53.) 

Vague  and  general  specifications  may  be  stricken  out.  {In  re  Waggoner, 
1  Ben.  532.) 

Vague  specifications  may  he  disregarded.  (In  re  Rathbone,  1  B.  R.  294; 
B.  c.  2  Ben.  138;  in  re  Son,  1  B.  R  310;  s.  c.  2  Ben.  153 ;  in  re  Tyrell,  2  B. 
R.  200;  in  re  Hanson,  2  B.  R.  211 ;  in  re  Dreyer,  2  B.  R.  212.) 

Trial  of  Specifications. 

The  bankrupt  may  question  the  sufficiency  in  law  of  the  grounds  of  op- 
position to  his  discharge  by  a  demurrer,  or  by  exceptions  analogous  to  those 
allowed  in  equity.  {In  re  Rosentield,  2  B.  R.  117;  1  L.  T.  B.  100;  s.  c.  8  A. 
L.  Reg.  44 ;  in  re  McVey,  2  B.  R.  257 ;  in  re  Burk,  3  B.  R.  296 ;  s.  c.  1  Deady, 
425 ;  8.  c.  2  L.  T.  B.  45.) 

The  court  may  direct  a  trial  of  the  specifications  by  a  jury.  When  there 
is  a  trial,  the  docket  fee  of  $20  to  the  attorney  of  the  successful  party  is  tax- 
able as  part  of  the  costs.  The  word  '*triaP^  means  a  trial  by  jury.  The 
pleadings  may  be  filed,  the  issues  made  up,  but  until  the  jury  is  sworn  there 
IS  no  trial.  {Gordon ^  McMillan  dt  Co.  v.  Scott  dh  AUen^  2  B.  K.  86;  s.  c.  1  L. 
T.  B.  99 ;  8.  c.  7  A.  L.  Reg.  749 ;  in  re  Eidom,  3  B.  R.  160.)      " 

The  opposing  creditor  can  not  move  to  dismiss  the  petition  because  the 
bankrupt  is  supposed  to  be  dilatory  in  biingmg  the  matter  on  for  a  heariog. 
The  remedy  of  the  creditor  is  to  move  the  court  to  set  down  the  matter  for 
hearing  upon  the  petition  and  his  objections  thereto.  {In  re  Robert  A.  Suth- 
erland, 1  Deady,  573.) 

On  the  day  assigned  for  hearing  the  specifications,  the  creditors  are  enti- 
tled to  a  trial  by  jury,  without  having  previously  made  a  special  demand  for 
it.     {In  re  Lawson,  2  B.  R.  113.) 

The  burden  of  proof  is  on  the  creditor  to  show  that  the  bankrupt  has  for- 
feited his  title  to  a  discharge  by  having  done  some  of  the  things  specified  in 
section  5110,  as  grounds  for  withholding  it.  {In  re  W.  D.  Hill,  1  B.  R.  275; 
8.  c.  2  Ben.  186;  in  re  Mawson,  1  B.  R.  548;  s  c.  2  Ben.  412;  in  re  Okell,  2 
B.  R.  105;  in  re  Burgess,  3  B.  R.  196;  in  re  Noonan  &  Connolly,  3  B.  R  267; 
in  re  Qeorge  &  Proctor,  Lowell,  409;  Loud  v.  Pierce,  25  Me.  233.) 

When  the  creditors  have  established  a  prima  fade  case,  the  burden  of 
overthrowing  it  is  imposed  upon  the  bankrupt.  {In  re  P.  A.  Doyle,  3  B.  R. 
782.) 

The  decision  rendered  upon  the  petition  for  involuntary  bankruptcy  docs 
not  affect  the  debtor  on  the  question  of  his  discharge.  {In  re  Diblee  et  al.  2 
B.  R.  617;  s.  c.  3  Ben.  283.)  . 

The  debtor  will  not  be  prejudiced  in  his  application  for  a  discharge  by 
allowing  judgment  to  be  taken  by  default  on  the  petition  in  involuntary 
bankruptcy.  {In  re  Lathrop,  Luddington  &  Co.  3  B.  R.  46  ;  s.  c.  2  L.  T.  B. 
124 ;  contra,  in  re  Schoo,  2  B.  R.  215.) 

Evidence  in  support  of  the  specifications  is  the  only  evidence  that  can  be 


§  5111.1  NOTES  OF  DECISIONS.  721 

introduced.  The  creditor  is  bound  by  his  Bpecifications.  He  can  not  go  be- 
yond them,  or  produce  evidence  outside  of  them.  (In  re  Rosenfield,  2  B. 
R.  117;  8.  c.  1  L.  T.  B.  100;  s.  c.  8  A.  L.  Reg.  44;  Timothy  v.  Heed,  21  Vt. 
635.) 

A  creditor  who  has  given  his  assent  to  any  act  on  the  part  of  the  bank- 
mpt  is  estopped  from  urging  that  act  as  a  ground  for  withholding  the  dis- 
charge.    {In  re  Schuyler,  2  B.  R.  549 ;  s.  c.  3  Ben.  200 ;  s.  c.  2  L.  T.  B.  85 ; 
in  re  Whetmore,  1  Deadv,  585;  s.  c.  1  L.  T.  B.  136;  in  re  Jones  &  Hoyt,  12^ 
B.  R.  48 ;  s.  c.  7  C.  L.  N.  ^62.) 

A  person  wtio  was  not  a  creditor  at  the  time  of  the  alleged  removal  of 
property,  or  whose  debt  was  then  barred  by  the  statute  of  limitations,  can 
not  object  to  the  discharge  on  the  ground  of  the  removal.  Practically,  as  to 
him,  there  was  no  fraud.  (In  re  Burk,  3  B.  R.  296 ;  s.  c.  1  Deady,  425 ;  s.  c. 
2  L.  T.  B.  45.) 

The  only  grounds  on  which  the  charge  will  be  withheld,  are  those  set 
forth  in  the  specifications.  (In  re  Rosenfiekl,  3  B.  R.  117 ;  s.  c.  1  L.  T.  B. 
100 ;  s.  c.  8  A.  L.  Reg.  44 ;  in  re  Schuyler,  2  B.  R.  549 ;  s.  c.  3  Ben.  200 ;  s.  c. 
2  L.  T.  B.  85.) 

The  assertion  of  a  fact  by  the  bankrupt's  wife,  in  his  presence  and  denied 
by  him,  can  not  be  given  in  evidence  to  impeach  the  testimony  of  the  bank- 
rupt.    (In  re  John  Q.  McCarty,  5  Law  Rep.  322.) 

An  exemplification  of  the  sworn  answer  of  the  bankrupt  to  a  bill  brought 
against  him  in  chancey  is  admissible  against  him.  (Anon.  1  N.  Y.  Leg.  Obs. 
349;  in  re  Maynard  Bragg,  1  N.  Y.  Leg.  Obs.  119;  s.  c.  5  Law  Rep.  323.) 

Where  an  original  bill  filed  by  the  bankrupt  is  given  in  evidence,  the 
amended  bill  is  not  admissible  to  rebut  or  explain  admissions  made  in  the 
original  bill.     (PearsaU  v.  McCartney,  28  Ala.  110.) 

When  the  transfer  is  shown  to  be  in  writing,  the  written  instrument  must 
be  produced,  although  its  contents  can  be  proved  by  the  declarations  of  the 
bankrupt.     (Floumoy  v.  Newton,  8  Geo.  306.) 

It  is  not  competent  for  the  bankrupt  to  repel  a  charge  of  fraud  by  evi- 
dence of  his  character.     (Pearsall  v.  McCartney,  28  Ala.  110.) 

The  declaration  of  a  party  in  the  possession  of  real  or  personal  property 
that  he  holds  in  his  own  right  or  under  another,  is  proper  evidence  as  a  part 
of  the  res  gesta,  which  res  gesta  is  his  possession,  but  such  declarations  beyond 
this  are  no  part  of  the  subject-matter  or  thing  done,  and  can  not  be  received 
as  evidence.     (Gilbert  v.  Bradford,  15  Ala.  769.) 

The  opposing  creditor  holds  the  affirmative  of  the  issue,  and  ought  to 
begin.  In  such  a  proceeding  the  objector  is  the  actor,  and  the  bankrupt 
stands  on  the  defensive.     (Anon.  3  N.  Y.  Leg.  Obs.  155.) 

If  there  was  probable  cause  for  filing  specifications,  each  party  may  be  re- 
quired to  pay  his  own  costs.     (In  re  Christopher  C.  Rowell,  21  Vt.  620.) 

The  costs  of  taking  testimony  before. a  register  to  be  used  in  the  trial  of 
the  specifications  can  not  be  taxed  against  an  unsuccessful  creditor.  (In  re 
Eidom,  3  B.  R.  160.) 

When  the  bankrupt  has,  in  all  things,  fully  conformed  to  his  duty  under 
the  act,  the  assignee,  when  he  has  funds  belonging  to  the  estate,  should  pay 
the  costs  incurred  upon  the  petition  for  a  discharge,  the  publication  of  notice 
of  hearing,  and  the  hearing  of  the  petition.  The  case  would  be  different  if 
creditors  successfully  opposed  the  granting  of  a  discharge.  (In  re  Olds  et  aL 
4  B.  R.  146;  s.  c.  2  L.  T.  B.  125;  in  re  Diblee  et  al.  4  Ben.  304;  in  re  Moses 
Guild,  1  W.  «&  M.  29.) 

A  discharge  granted  after  trial  upon  a  specification  charging  the  conceal- 
46 


722  THE   BANKRUPT  LAW.  [§§  5112-12A. 

"ment  of  certain  property,  is  not  a  bar  to  a  suit  by  the  assignee  to  recover  tbe 
same.     {J<mt%  v.  Milbank^  6  Laus.  78.) 

Tbe  district  court  will  not  restrain  the  assignee  from  prosecuting  a  auit  in 
a  State  court,  although  the  allegations  are  the  same  in  substance  as  those 
stated  in  specifications  against  a  discharge  by  others  than  the  assignee, 
and  which  were  then  held  not  to  be  proved  as  matter  of  fact.  It  is  more 
proper  that  such  questions  should  be  determined  in  the  plenary  suit,  if  raiaed 
therein,  and  by  the  tribunal  in  which  the  suit  is  brought,  with  the  provisions 
for  review  which  obtain  between  party  and  party.  (In  re  Penn  et  aL  8  B.  R. 
98;  s.  c.  5  Ben.  500.) 

The  district  court  may  set  aside  the  verdict  of  a  jury,  and  order  a  new 
trial  in  consonance  with  the  rules  upon  which  such  new  trials  are  granted  in 
courts  of  law.     (In  re  Barney  Corse,  1  N.  Y.  Leg.  Obs.  281.) 

The  decision  of  the  district  court  on  the  specifications  is  an  estoppel  to 
any  other  action  between  the  same  parties  involving  the  same  questions. 
iDountr  v.  E(»JDell^  35  Vt.  336.) 

The  discharge  of  the  bankrupt  after  opposition  by  a  creditor  does  not 
operate  as  a  bar  to  a  recovery  by  the  assignee  against  a  vendee  in  an  action 
of  ejectment  for  property  fraudulently  conveyed  to  him  by  the  bankrupt. 
*  (Bradley  v.  Hunter,  50  Ala.  265.) 

If  there  is  an  omission  to  enter  an  order  refusing  a  discharge,  the  bank- 
rupt court  may  make  it  nnne  pro  tunc^  if  no  rights  of  third  parties  have  in- 
tervened which  can  be  prejudiced  thereby.  (In  re  Drisko,  13  B.  R.  112;  s.  c. 
14  B.  R.) 

A  bankrupt  whose  discharge  has  been  refused,  may,  upon  the  repeal  of 
the  bankrupt  law,  apply  for  the  benefit  of  a  State  insolvent  law.  (FiJirr 
V.  Currier^  48  Mass.  424.) 

The  refusal  of  a  discharge  by  the  district  court  protects  tbe  creditors  whose 
debts  were  provable,  against  any  discharge  of  the  same  debts  by  operation  of 
any  State  law.     (Fisher  v.  Currier,  48  Mass.  424.) 

If  the  debtor  whose  discharge  has  been  refused,  takes  the  benefit  of  tbe 
State  insolvent  law  upon  th^  repeal  of  the  bankrupt  law,  the  creditors  whoM 
debts  were  provable  in  bankruptcy  may  prove  their  debts  in  insolvency,  but 
in  that  case  their  debts  will  be  barred  by  a  discharge.  (Fisher  v.  Cunier,  48 
Mass.  424.) 

Sec.  5112. — In  all  proceedings  in  bankruptcy  commenced  after 
tlie  first  dav  of  January,  eighteen  hundred  and  sixty-nine,  no  dis- 
charge shall  be  granted  to  a  debtor  whose  assets  shall  not  be  equal 
to  fitly  per  centum  of  the  claims  proved  against  his  estate,  upon 
which  he  shall  be  liable  as  the  principal  debtor,  unless  the  assent 
in  writing  of  a  majority  in  number  and  value  of  his  creditors  to 
whom  he  shall  have  become  .liable  as  principal  debtor,  and  who 
shall  have  proved  their  claims,  is  filed  in  the  case  at  or  before  the 
time  of  the  hearing  of  the  application  for  discharge,  but  this  pro- 
vision shall  not  apply  to  those  debts  frorti  which  the  bankrupt 
seeks  a  discharge  which  were  contracted  prior  to  the  first  day  of 
January,  eighteen  hundred  and  sixty-nine. 

Sec.  5112  a  (22  June,  1874,  §  9).— That  in  cases  of  compulsory 
or  involuntary  bankruptcy,  the  provisions  of  said  act,  and  any 
amendment  thereof,  or  of  any  supplement  thereto,  requiring  the 
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payment  of  Ruy  proportion  of  the  debts  of  the  bankrupt,  or  tlie 
assent  of  any  portion  of  his  creditors,  as  a  condition  of  his  dis- 
charge from  his  debts,  shall  not  apply ;  but  he  may,  if  otherwise 
entitled  thereto,  be  discharged  by  the  court  in  the  same  manner 
«nd  with  the  same  effect  as  if  he  had  paid  such  per  centum  of  his 
debts,  or  as  if  the  required  proportion  of  his  creditors  had  assented 
thereto.  And  in  cases  of  voluntary  bankruptcy,  no  discharge 
shall  be  granted  to  a  debtor  whose  assets  shall  not  be  equal  to 
thirty  per  centum  of  the  claims  proved  against  his  estate,  upon 
which  he  shall  be  liable  as  principal  debtor,  without  the  assent  of 
at  least  one-fourth  of  his  creditors  in  number,  and  one-tliird  in 
value.  And  the  provision  in  section  Jive  thousand  one  hundred 
end  twelve  [thirty-thr^o  of  said  act  of  March  second,  eighteen 
hundred  and  sixty-seven]  requiring  fifty  per  centum  of  such  assets 
is  hereby  repealed. 

The  amendment  applies  to  pending  cases;  and  any  bankrupt,  whether 
Tolnntary  or  involuntary,  may  obtain  a  discharge  by  complying  with  its  pro- 
visions. {In  re  King,  10  B.  R.  556;  s.  c.  3  Dillon,  3;  in  re  Griffiths,  10  B.  R. 
456;  8.  c.  1  A.  L.  T.  [N.  8.]  476;  b.  c.  10  A.  L.  J.  249;  8.  c.  1  Cent.  L.  J.  507 ; 
in  re  Perkins,  10  B.  R.  529;  s.  c.  6  Biss.  185;  s.  c.  22  Pitts.  L.  J.  43;  9. 
c.  1  Cent.  L.  J.  507 ;  s.  c.  7  C.  L.  N.  9;  in  re  Louis  Cerf,  11  B.  R.  143;  s.  c. 
7  C.  L.  N.  79 ;  in  re  Jones  &  Hoyt,  12  B.  R.  48 ;  B.  c.  7  C.  L.  N.  162;  contra, 
in  re  Charles  J.  Francke,  10  B.  R.  438 ;  s.  c.  7  Ben.  420 ;  b.  c.  1  A.  L.  T.  [N. 
5.]  476;  in  re  George  H.  Sbelden,  12  B.  R.  63.) 

In  Yoluntary  cases  pending  at  the  time  of  the  passage  of  tbe  amendment, 
the  bankrupt  need  not  show  any  percentage  of  assets,  nor  any  assent  of  cred- 
itors in  respect  to  debts  contracted  prior  to  January  1,  1869.  {In  re  George 
H.  Sheldon,  12  B.  R.  63.) 

A  voluntary  bankrupt  is  only  required  to  file  the  assent  of  the  requisite 
proportion  of  the  creditors  to  whom  he  is  liable  as  principal  debtor  and  who 
have  proved  their  debts.     {In  re  James  C.  Derby,  12  B.  R.  214.) 

A  partner  who  is  brought  into  bankruptcy  by  his  copartner,  must  have 
assets  to  the  required  amount,  or  obtain  the  consent  of  the  requisite  propor 
tion  of  the  creditors,  for  such  a  proceeding  is  not  involuntary  or  compulsory. 
{In  re  W.  F.  Wilson,  18  B.  R.  253.) 

The  word  "  assets  "  means  the  proceeds  of  the  bankrupt's  property  which 
are  applicable  to  the  payment  of  bis  debts.  The  subject-matter  of  this  sec- 
tion points  to  this  signification.  Nothing  else  could  pay  debts.  In  this  sec- 
tion the  word  **  assets"  is  not  synonymous  with  estate.  {In  re  Friederick,  3 
B.  R.  465;  s.  c.  1  L.  T.  B.  181 ;  s.  c.  2  C.  L.  N.  139.) 

The  term  "  assets  "  is  as  comprehensive  as  "  estate  "  or  "  effects."  It  in- 
cludes all  the  estate  of  the  bankrupt,  not  that  only  which  is  applicable  to  the 
payment  of  debts,  but  that  applicable  to  the  payment  of  costs  and  expenses 
as  well.  The  term  '*  assets  "  is  not  used  to  express  the  net  balance  to  be  dis- 
tributed among  the  creditors,  but  means  the  entire  estate  of  the  bankrupt, 
irrespective  of  the  use  to  which  it  may  be  appropriated  by  the  court,  and  in 
determining  the  question  whether  the  assets  amount  to  the  requisite  thirty 
per  cent.,  the  costs  and  expenses  of  the  proceedings  are  not  first  to  be  de- 
ducted. {In  re  Kahley  et  ah  6  B.  R.  189 ;  s.  c.  3  Biss.  169;  contra^  in  re  Vin- 
ton, 7  B.  R.  138.) 

What  sum  the  estate  or  assets  may  be  appraisd  at  is  by  no  means  a  true 
criterion  of  their  value,  or  rather  what  they  are  '*  equal  to."      There  may  be 
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as  many  differing  opinions  as  to  the  value  of  a  given  piece  of  property,  as  the 
number  of  individuals  whose  judgment  is  sought.  The  true  test  as  to  value, 
when  that  value  is  to  be  used  to  pay  creditors,  is  the  amount  the  property  will 
bring  upon  a  sale  by  the  assignee  in  accordance  with  law;  what  it  produces 
in  money  with  which  to  pay  dividends  to  creditors  and  costs  of  proceedings, 
money  being  the  onlv  thing  with  which  such  payments  can  be  made.  {In  re 
Van  Riper,  6  B.  R.  673.) 

Tlie  word  "  assets  "  does  not  mean  money  actually  realized.  So  restricted 
a  construction  should  not  be  placed  upon  it.  Where  the  bankrupt  has  acted 
in  good  faith,  and  performed  his  duty  under  the  bankrupt  law,  he  is  entitled 
to  a  discharge  if,  at  the  time  he  filed  his  petition,  he  was  possessed  of  property 
fairly  worth  thirty  per  cent,  of  the  debts  proved  against  his  estate,  upon  which 
he  was  liable  as  principal  debtor.  He  ought  not  to  be  made  the  victim  of  cir- 
cumstances over  which  he  has  no  control.  (In  re  Lincoln  &  Cherry,  7  B.  R. 
334;  s.  c.  2  L.  T.  B.  241;  s.  c.  20  Pitts.  L.  J.  1.) 

The  assets  consist  of  the  sum  that  remains  after  discharging  all  liens,  and 
this  surplus  must  equal  tliirtv  per  cent,  of  the  required  claims.  {In  re  W.  H. 
Graham,  5  B.  R.  155;  s.  c.  28  Leg.  Int.  817 ;  in  re  Van  Riper,  6  B.  R.  578.) 

The  proceeds  of  the  bankrupt's  property  in  the  hands  of  his  assignee,  sub> 
ject  to  be  divided  among  his  creditors,  must,  at  the  time  of  the  hearing  of  the 
application  for  the  discharge,  be  equal  to  thirty  per  centum  of  the  amount  of 
the  claims  proved  against  his  estate  on  which  he  was  liable  as  principal 
debtor,  in  order  to  entitle  him  to  a  discharge  without  the  assent  of  bis  crtd- 
itors  as  provided  for  in  this  section.  {In  re  Webb  et  cU.  ^B,  R.  720 ;  s.  c.  i 
C.  L.  N.  813.) 

This  provision  does  not  admit  of  a  fictitious  or  exaggerated  valuation  of 
his  assets  by  the  bankrupt,  in  his  schedule  or  inventory,  while,  on  the  con- 
trary, if  the  assets  are  at  a  fair  and  just  estimate  and  valuation  equal  to  thirtT 
per  cent,  of  the  debts  proved,  the  bankrupt  is  not  to  be  denied  his  discharge 
by  reason  of  any  sacrifice  made  by  the  assignee  or  creditors  to  convert  the 
assets  into  cash,  or  because  of  the  absorption  of  so  large  a  proportion  of  the 
proceeds  by  expenses  as  to  prevent  the  payment  of  thirty  cents  on  the  dollar. 
{In  re  Thompson,  2  Biss.  481.) 

In  the  absence  of  proof  to  the  contrary,  the  proceeds  in  the  hands  of  the 
assignee  will  be  taken  to  be  the  true  value  of  the  estate.  {In  re  Borden  & 
Geary,  5  B.  R.  128;  s.  c.  5  Ben.  228.) 

A  motion  for  the  appointment  of  appraisers  to  ascertain  the  value  of  the 
assets,  made  before  the  first  meeting  of  creditors,  can  not  be  entertained.  (/» 
re  Friederick,  8  B.  R.  465 ;  s.  c.  1  L.  T.  B.  181 ;  s.  c.  2  C.  L.  N.  139.) 

The  fixing  of  the  liability  of  an  indorser  does  not  make  him  liable  as  a 
principal  debtor  when  he  otherwise  would  not  be  so  liable.  Although  the 
liability  of  an  indorser,  from  being  contingent,  becomes  absolute  and  liied, 
it  does  not  thereby  become  the  liability  of  a  principaldebtor.  When  it  i» 
put  into  the  shape  of  a  judgment,  the  liabib'ty  on  such  judgment  becomes 
the  liability  of  a  principal  debtor;  but  until  then  the  fixed  liability  of  an  in- 
dorser is  not  the  liability  of  a  principal  debtor.  The  maker  of  the  note  is 
the  principal,  or  chief,  or  primary  debtor.  The  indorser  is  the  secondary 
debtor,  liable  only  on  the  default  of  the  maker  after  demand  of  payment,  and 
on  due  notice  thereof.  Such  default  and  notice  fix  the  liability  of  the  indorser, 
but  it  still  remains  the  liability  of  an  indorser.  It  can  not  be  established 
without  showing  how  it  became  fixed,  and  it  must  thus  necessarily  be  sliovn 
to  be  the  liability  of  an  indorser.  None  of  the  contingent  liabilities,  or  con- 
tingent debts,  spoken  of  in  section  5068,  whether  those  of  drawer,  indorser, 
surety,  bail,  guarantor,  oblipror  for  the  debt  of  another  person,  or  whatever 
else,  can  be  regarded  as  liabilities  of  a  principil  debtor,  until  they  h:ive un- 
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-dergone  some  other  change  than  merely  becoming  absolute  and  fixed  in  con- 
tradistinction of  being  contingent.  (In  re  Loder,  4  B.  R.  190;  s.  c.  4  Ben.  125.) 

An  indorsement  of  the  note  of  a  third  party  does  not  constitute  the  in- 
<lorser  a  principal  to  the  holder  of  a  protested  note  so  as  to  require  his  consent 
to  a  discharge.  The  words  principal  debtor  are  to  be  taken  in  their  ordi- 
nary legal  acceptation,  and  do  not  include  such  an  indorser.  The  liability  of 
an  indorser  is  secondary  to  that  of  the  maker,  who  is  the  principal  debtor, 
and  the  character  of  the  obligation  remains  unchanged  notwithstanding  it 
may  have  become  fixed  by  demand  and  notice  of  non-payment.  (//*  7'e  Lewis 
B.  Loder,  4  Ben.  328.) 

The  time  of  the  hearing  of  the  application  for  a  discharge  is  the  return 
day  of  the  order  to  show  cause,  whether  the  original  day  or  the  adjourned 
day.  At  or  before  that  day,  the  assent  in  writing  to  the  discharge,  if  such  as- 
sent is  necessary,  may  and  must  be  filed.  No  claim  proved  after  that  day  can 
be  counted  among  the  claims  which  are  to  be  taken  into  account  in  comput- 
ing the  number  requisite  to  a  discharge.     (I?i  re  John  B.  Borst,  11  B.  R.  90.) 

A  party  who  purchases  claims  against  the  debtor,  at  a  discount,  with  his 
own  funds,  holds  the  debts  to  their  full  amount,  although  he  was  also  tinistee, 
under  an  assignment.     (In  re  Chas.  P.  Houghton,  5  Law  Rep.  321.) 

A  discharge  can  not  be  granted  without  the  assent  of  the  requisite  propor- 
tion of  the  creditors  whose  debts  are  existing  and  unpaid  at  the  time  of  the 
hearing.  Creditors  who  have  given  releases  in  pursuance  of  an  assignment 
made  prior  to  the  commencement  of  the  proceedings  in  bankruptcy,  can  not 
be  recognized  as  creditors.     (In  re  Aspinwall,  3  Penn.  L.  J.  212.) 

When  a  creditor  has  once  given  his  assent  in  writing,  and  the  bankrupt 
has  acted  upon  it,  and  other  creditors  have  given  theirs,  and  presumptively 
been  influenced  by  each  other's  action  in  this  respect,  and  the  assent  of  the  re- 
quisite number  in  value  and  amount  is  obtained  and  filed  at  the  hearing,  a 
•creditor  thus  assenting  has  no*absolute  right,  even  on  the  day  fixed  for  the 
hearing,  to  withdraw  or  cancel  his  assent.  (In  re  Brent,  8  B.  R.  444 ;  s.  c.  2 
Dillon,  129.) 

If  the  holder  of  a  note  assents  to  the  discharge  of  the  maker,  without  the 
consent  of  the  indorser,  he  thereby  releases  the  indorser.  (Li  re  David  A. 
McDonald,  14  B.  R.  477;  s.  c.  24  Pitts.  L.  J.  42.) 

Sec.  5113. — Before  any  discharge  is  granted,  tlio  bankrupt 
must  take  and  subscribe  an  oath  to  the  effect  tlmt  he  l»as  not  done, 
«uffered,  or  been  privy  to  any  act,  matter  or  thing  speciiied  as  $1 
ground  for  withholding  such  discharge,  or  as  invalidating  such 
discharge  if  granted. 

On  the  return  of  the  order  to  show  cause,  the  register  should  require  the 
bankrupt  to  take  the  oath  provided  for  by  this  section.  This  oath  is  to  be 
taken  and  subscribed  before  the  granting  of  the  certificate  of  conformity.  It 
should  be  administered  whether  specifications  have  been  filed  or  not.  {In  re 
Bellamy,  1  B.  R.  113 ;  s.  c.  1  Ben.  426;  in  re  E.  Pulver,  2  B.  R.  313;  s.  c.  3 
Ben.  65 ;  in  re  Frizelle  et  al,  5  B.  R.  119.) 

When  specifications  are  withdrawn  after  the  oath  has  been  taken,  the  oath 
should  be  again  taken  and  subscribed  after  the  withdrawal.  {In  re  Machacl, 
2  B,  R.  352.) 

When  a  bankrupt  dies  before  he  has  taken  this  oath,  a  discharge  can  not 
l^e  granted.  {In  re  O'Parrell  et  al  2  B.  R.  484 :  s.  c.  3  Ben.  191 ;  s.  c.  1  L. 
T.  B.  159 ;  in  re  Quinike,  4  B.  R.  92 ;  s.  c.  2  Biss.  354.) 

The  final  oath  is  merely  an  item  of  indispensable  evidence,  without  which 
the  bankrupt  is  not  entitled  to  his  discharge,  aud  it  is  sufficient  if  it  be  pro- 
duced and  filed  on  the  hearing.     {In  re  Robert  A.  Sutherland,  1  Deady,  673.) 
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If  the  bankrupt  dies  after  the  taking  of  the  final  oath  and  the  granting  of 
the  certificate  of  conformity,  the  court  has  the  power  to  order  a  discharge  as 
on  a  date  when  the  bankrupt  was  in  life.  ( Young  ▼.  Ridenbaugh,  11  B.  R. 
563 ;  8.  c.  2  Dillon,  239.) 

The  presumption  raised  by  a  certificate  of  conformity  which  sets  forth 
that  the  final  oath  has  been  taken,  is  not  overcome  by  the  mere  fact  that  the 
oath  is  not  on  file.     {Young  v.  Uiaenhaugh,  11  B.  R.  563;  s.  c.  2  Dillon,  %'i^.y 

Sec.  5114. — If  it  shall  appear  to  the  court  that  the  bankrupt 
has  in  all  things  conformed  to  hie  duty  under  this  Title,  and  that 
he  is  entitled,  under  the  provisions  thereof,  to  receive  a  dischai^, 
the  court  shall  grant  him  a  discharge  from  all  his  debts  except  as 
hereinafter  provided,  and  shall  give  him  a  certificate  thereof 
under  the  seal  of  the  couft. 

The  provisions  of  this  section,  as  to  the  prerequisites  to  a  discharge,  mean 
that  all  the  requirements  of  the  act  as  to  what  steps  are  to  be  taken,  from  the* 
commencement  of  the  proceedings  to  the  end,  must  be  conformed  to  as  a  pre- 
requisite to  the  granting  of  a  discharge,  and  not  merely  that  the  bankrupt 
has  personally  done  what  he  is  required  to  do.  Before  the  discharge  is 
granted,  the  register  must  certiiy  that  the  bankrupt  has  complied  wiUi  all 
the  requirements  of  the  act.  {In  re  Bellamy,  1  B.  R.  64,  06 ;  s.  c.  1  Ben.  390, 
426;  s.  0.  1  L.  T.  B.  32;  in  re  Ome,  1  B.  R  79;  s.  c.  1  Ben.  420;  ir*  re  Harris, 
2  B.  R.  105.) 

A  special  order  of  the  district  court  is  necessary  to  authorize  the  register 
to  examine  the  papers  and  certify  to  the  regularity  of  the  proceedings.  {In  re 
Bellamy,  1  B.  R.  96,  113;  s.  c.  1  Ben.  426,  474.) 

When,  on  the  return  of  the  order  to  show  cause  before  the  register,  a 
creditor  appears  to  oppose  the  discharge,  the  register  must  make  a  certifi- 
cate of  the  proceedings,  stating  the  opposition,  and  return  the  papers  inta 
court  in  like  manner  as  if  there  ivere  no  opposition.  {In  re  Hughes,  1  B.  R 
226 ;  s.  c.  2  Ben.  85  ;  s.  c.  1  L.  T.  B.  45 ;  in  re  Bellamy,  1  B.  R.  96  ;  a.  c.  1 
Ben.  426.) 

When  specifications  have  been  filed,  the  certificate  of  conformity  should 
except  the  particulars  covered  by  the  specifications.  {In  r*  E.  Pulver,  2  B.  R. 
313  ;  s.  c.  3  Ben.  65.) 

It  is  the  duty  of  the  court  to  examine  the  record  before  granting  the  dis- 
charge, and  if  it  appears  that  the  bankrupt  is  not  entitled  thereto,  to  refuse 
it,  even  though  creditors  do  not  interpose  objections.  When  the  record  of 
the  bankrupt's  examination  shows  that  he  has,  since  the  passage  of  the  bank- 
rupt act,  lost  money  at  gambling,  the  discharge  must  be  refiised.  {In  re 
Wilkinson,  8  B.  R.  286 ;  8.  c.  2  W.  J.  250 ;  s.  c.  16  Pitts.  L.  J.  237.) 

No  discharge  can  be  granted  when  notice  of  the  assignee's  appointment 
has  not  been  duly  published.  {Jn  re  Bellamy,  1  B.  R.  64;  s.  c.  1  Ben.  390; 
s.  c.  1  L.  T.  B.  22 ;  in  re  Strachan,  3  B.  R.  601 ;  contra,  in  re  Littlefield,  3  B. 
K.  67 ;  s.  c.  Lowell,  331 ;  s.  c.  1  L.  T.  B.  164.) 

Nor  when  the  warrant  has  not  been  properly  served  upon  the  creditors. 
Proceedings  subsequent  to  an  irregularity  must  be  set  aside,  and  the  same 
proceedings  had  again  with  due  regularity.  {In  re  Hall,  2  B.  R.  192  ;  s.  c. 
16  Pitts.  L.  J.  52.) 

AVhere  there  is  any  failure  of  jurisdiction,  as  where,  by  mistake,  the  case 
has  been  conducted  by  the  wrong  register,  the  discharge  may  be  refused ;  so, 
j)robably,  as  a  matter  of  practice,  the  meetings  ought  to  be  duly  warned  and' 
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lield  before  the  discharge  can  be  granted.  {In  re  Littlefield,  3  B.  R.  57 ;  s.  c. 
Lowell,  331 ;  s.  c.  1  L.  T.  B.  164.) 

The  omission  to  call  the  second  and  third  meetings  at  the  proper  times  is- 
no  ground  for  withholding  the  bankrupt's  discharge.  {In  re  Littlefield,  3  B. 
R.  57 ;  8.  c.  Lowell,  331 ;  s.  c.  1  L.  T.  B.  164 ;  contra^  in  re  Bushey,  2  B.  R. 
685.) 

The  granting  of  a  discharge  may  be  suspended  untD  the  assignee  shall 
have  filed  and  settled  his  accounts.    It  is  a  part  of  the  bankrupt's  duty  to  his . 
creditors  to  see  that  the  assignee's  account  is  exhibited  in  proper  season.    (/;»- 
re  Pierce  &  Holbrook,  3  B.  R.  258 ;  s.  c.  16  Pitts.  L.  J.  204.) 

When  it  appears  that  the  bankrupt  has  innocently  omitted  certain  prop- 
erty from  his  schedules,  the  granting  of  the  discharge  will  be  suspended' 
until  he  shall  have  properly  amended  his  schedules.     {In  re  Connell,  3  B.  R. 
443.) 

When  the  baukrupt  has  omitted  the  names  of  certain  creditors  from  his- 
schedules,  he  must  make  an  amendment  by  inserting  such  names  before  a 
discharge  will  be  granted.  Petitions  in  bankruptcy  must  be  full  and  true 
in  point  of  fact ;  otherwise  no  discharge  will  be  granted.  {In  re  Redfield,  2 
Ben.  72.) 

A  discharge  will  be  refused  if  the  bankrupt  omits  from  his  schedule  debts 
which  he  claims  are  barred  by  the  statute  of  limitations.  {In  re  ^ohn  U.  H. 
Cushman,  7  Ben.  482.) 

When  an  order  for  the  bankrupt's  wife  to  attend  for  examination  has  been 
served  upon  the  bankrupt,  though  not  served  upon  her,  and  she  has  failed  to 
attend  at  the  time  and  place  specified,  the  bankrupt  is  not  entitled  to  a 
discharge,  unless  he  proves  to  the  satisfaction  of  the  court  that  he  was 
imable  lo  procure  her  attendance.  {In  re  Van  Tuyl,  2  B.  R.  579 ;  s.  c.  3  Ben. 
237.) 

•  A  discharge  will  not  be  granted  until,  under  Rule  VII,  all  the  papers  re- 
lating to  the  case  are  filed  by  the  register  in  the  office  of  the  clerk  of  the  dis- 
trict court.     {In  re  Bellamy,  1  B.  R.  98;  s.  c.  1  Ben.  426.) 

The  omission  of  the  assignee  to  obtain  the  assignment,  or  have  it  recorded, 
is  no  ground  for  withholding  a  discharge,  (in  re  Wm.  H.  Pierson,  10  B: 
R.  107.) 

If  the  filing  of  specifications  was  unauthorized  and  null,  a  discharge  may 
be  granted  nunc  pro  tunc  as  of  the  time  when  by  law  the  bankrupt  was  en- 
titled to  it.     (Creditors  v.  WiUiams,  4  B.  R.  580;  s.  c.  2  L.  T.  B.  166.) 

The  bankrupt  is  in  no  manner  or  degree  reinvested  by  the  discharge  with 
control  over  the  estate  which  he  surrendered  in  bankruptcy.  {In  re  Geo.  W. 
Anderson,  9  B.  R.  360.) 

The  discharge  does  not  take  effect  until  it  is  signed  by  the  judge.  {Pesoa 
V.  Passmorey  4  Yeates,  139.) 

The  original  discharge  is  retained  in  the  district  court,  and  a  copy  is 
granted  to  the  bankrupt.  {Pennell  v.  Percival^  13  Penn.  197 ;  in  re  Dean,  1  B. 
li.  249;  s.  c.  1  L.  T.  B.  9.) 

Sec.  5115. — The  certificate  of  a  discharge  in  bankruptcy  shall 
be  in  substance  in  the  following  form  : 

District  Court  of  the  United  States,  District  of 
Whereas  has  been  duly  adjudged  a  bankrupt  under  the 

Eevised  Statutes  of  the  United  States,  Title  "Bankruptcy,"  and 
appears  to  have  conformed  to  all  the  requirements  of  law  in  that 
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behalf,  it  is  therefore  ordered  by  the  court  that  said  be 

forever  dischargred  from  all  debts  and  claims  which  bv  said  Title 
are  made  provable  against  his  estate,  and  which  existed  on  the 
day  of  ,  on  which  day  the  petition  for  adjudication 

was  filed  by  (or  against)  him;  excepting  such  debts,  if  any,  as  are 
by  law  excepted  from  the  operation  of  a  discharge  in  bankruptcy. 
Given  under  my  hand  and  the  seal  of  the  court  at  ,  in  the 

said  district,  this  day  of 

(Seal.)  ,  Judge. 

Sec.  5116. — No  person  who  has  been  discharged,  and  after- 
wards becomes  bankrupt  on  his  own  application,  shall  be  again 
entitled  to  a  discharge  whose  estate  is  insufficient  to  pay  seventy 
per  centum  of  the  debts  proved  against  it,  unless  the  assent  in 
writing  of  three-fourths  in  value  of  his  creditors  who  have  proved 
their  claims  is  tiled  at  or  before  the  time  of  application  for  dis- 
charge ;  but  a  bankrupt  who  proves  to  the  satisfaction  of  the  court 
that  he  has  paid  all  the  debts  owing  by  him  at  the  time  of  any 
previous  bankruptcy,  or  who  has  been  voluntarily  released  there- 
from by  his  creditors,  shall  be  entitled  to  a  discharge  in  the  same 
manner  and  with  the  same  effect  as  if  he  had  not  previously  been 
bankrupt. 

Sec.  5117. — No  debt  created  by  the  fraud  or  embezzlement  of 
the  bankrupt,  or  by  his  defalcation  as  a  public  officer,  or  while 
acting  in  any  fiduciary  character,  shall  be  discharged  by  proceed- 
ings in  bankruptcy  ;  but  the  debt  may  be  proved,  and  the  divi- 
dend thereon  shall  be  a  payment  on  account  of  such  debt. 

The  word  "  debt"  is  used  as  synonymous  with  "  claim."  {Stokes  v.  Mnson, 
12B.  R.  498;  s.  c.  10  U.  I.  261.) 

Fraodalent  Debts. 

The  statute  does  not  say  ''actual "  fraud,  or  **  moral "  fraud,  or  qualify  the 
word  by  any  other  adjective.  It  uses  only  the  generic  word  "fraud,"  which 
must  be  construed  in  its  general  sense.  It  therefore  includes  implied  fraud. 
(Jones  V.  Clark^  25  Gratt.  642.) 

In  order  lo  render  a  debt  fraudulent  when  contracted  under  a  representa- 
tion of  the  bankrupt,  the  intention  to  deceive  is  an  essential  element  of  the 
iraud.     (Broadnax  v.  Bradford^  50  Ala.  270.) 

A  claim  for  deceit  on  account  of  certain  false  and  fraudulent  representa- 
tions and  inducements,  whereby  the  bankrupt  prociured  from  the  plaintiff  an 
assignment  of  a  complete  stock  in  trade,  including  goods,  ehoses  in  action,  &c., 
in  exchange  for  a  note  of  much  less  value  than  was  represented,  if  not  wholly 
worthless,  is  not  discharged.  (In  re  Devoe,  2  B.  R.  27 ;  s.  c.  Lowell,  251 ;  s. 
c.  1  L.T.  B.  90.) 

A  claim  against  a  purchaser  of  property  from  an  executor  on  account  of 
his  having  fraudulently  participated  with  the  latter  in  a  detastatiU  is  a  debt 
created  by  fraud,  and  is  not  released  by  a  discharge.  (Janes  v.  Clark,  25  Gratt. 
642.) 
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A  bond  given  by  a  claitnant  in  order  to  obtain  the  delivery  of  property  is 
not  a  debt  created  by  fraud,  although  he  subsequently  endeavored  to  sustain 
Lis  claim  by  false  testimony.    (  U.  3.  v.  Hob  Hoy,  13  B.  R  235 ;  s.  c.  1  Wood,  42.) 

A  certificate  of  discharge  in  bankruptcy  will  not  defeat  the  plaintifTs  right 
of  action  in  tort  for  the  defendant's  false  and  fraudulent  representations. 
{Morse  y.  HatchinB,  102  Mass.  439.) 

A  purchase  of  ^oods  with  the  intent  never  to  pay  for  them  is  such  a  fraud 
as  prevents  the  discharge  from  releasing  the  purchaser  from  the  debt.  (Stew- 
art V.  Einerson^  8  B.  R.  462 ;  s.  c.  52  N.  H.  301 ;  s.  c,  6  L.  T.  B.  250.) 

A  judgment  in  a  court  of  law  obtained  in  an  action  of  tort,  is  a  debt  dis- 
chargeable under  the  bankrupt  act.  {Manning  v.  Koyes,  9  K.  I.  224 ;  in  re 
Wiggers,  2  Biss.  71 ;  in  re  Samuel  Book,  3  McLean,  317.) 

A  discharge  will  release  the  debtor  from  his  liability  to  his  cotenants  for 
his  share  of  the  rents,  issues  and  profits  of  the  property  held  in  common. 
{Flanngan  v.  Cary,  87  Tex.  67.) 

A  judgment  does  not  convert  an  unliquidated  demand  for  damages  into  a 
debt.  The  record  of  the  action  in  which  the  execution  issues  may  be  looked 
at,  and  if  it  shows  a  material  and  traversable  allegation  of  fraud  as  its  sole 
foundation,  the  debt  or  demand  may  fairly  be  said  to  be  one  founded  in 
fraud,  and  the  action  to  be  one  founded  upon  a  debt  or  claim  from  which  the 
bankrupt's  discharge  will  not  release  him.  The  execution  is  a  writ  issued  in 
the  cause.  (In  re  Whitehouse,  4  B.  R.  03 ;  s.  c.  Lowell,  429  ;  in  re  Patterson, 
1  B.  R.  307 ;  s.  c.  2  Ben.  165 ;  Flanagan  v.  Gary,  37  Tex.  67 ;  Warner  v.  Cronk- 
kite,  18  B.  R.  62;  s.  o.  6  Biss.  463;  Reid  v.  Martin,  11  N.  Y.  Supr.  590; 
Tayhr  v.  Renn,  8  C.  L.  N.  410;  Homer  v.  Spilman,  78  III.  206.) 

Whether  a  judgment  was  fcr  fraud  or  not  is  a  question  to  be  determined 
■by  the  court  from  the  record,  and  should  not  be  submitted  to  a  jury.  {Flanagan 
v.  Pearson,  14  B.  R.  37 ;  s.  c.  42  Tex.  1.) 

Where  the  record  shows  a  material  and  traversable  allegation  of  fraud  as 
its  sole  foundation,  the  judgment  need  not,  on  its  face,  show  that  the  demand 
originated  in  fraud.      (  Warner  v.  Cronkhite,  13  B.  R.  52;  s.  c.  6  Biss.  453.) 

If  the  plaintiff  sues  in  assumpsit  on  the  contract,  he  is  not  estopped  by 
the  form  of  his  action  to  answer  the  plea  of  discharge  by  the  replication  of 
debt  created  by  fraud.  He  does  not  by  such  a  replication  attempt  to  rescind, 
or  invalidate,  or  renounce  the  contract,  but  he  amrms  it,  and  claims  that  the 
debt  is  a  valid  subsisting  debt.  In  the  declaration  he  asserts  a  debt.  In 
the  replication  he  asserts  the  same  debt.  He  avers  the  fraud,  not  to  avoid 
the  contract  himself,  but  to  show  that  the  defendant  can  not  avoid  it ;  not  to 
show  that  by  reason  of  the  fraud  the  debt  declared  upon  was  never  created, 
but  to  show  that  being  created  by  fraud,  it  was  not  discharged  under  the 
bankrupt  act — not  to  show  that  there  is  no  such  debt,  but  to  show  that  there 
is  such  a  debt  notwithstanding  the  discharge.  {Stnoart  v.  Emerson,  8  B.  R. 
462;  s.  c.  51  N.  H.  301 ;  s.  c.  6  L.  T.  B.  250;  Broadnax  v.  Bradford,  50  Ala. 
270.) 

If  the  record  shows  that  the  debt  was  created  by  contract,  the  plaintiff 
can  not,  when  a  discharge  is  pleaded  in  bar  to  the  judgment,  be  allowed  to 
show  that  the  debt  sought  to  be  collected  was  created  by  fraud.  (PcHmer  v. 
Preston,  45  Vt.  164 ;  bhuman  v.  Strauss,  10  B.  R.  300;  s.  c.  84  N.  Y.  Sup.  6; 
s.  c.  52  N.  Y.  404.) 

Whether  the  debt  was  created  by  fraud  will  not  be  determined  upon  con- 
fiicting  affidavits,  on  a  motion  for  leave  to  issue  an  execution.  {Snuman  v. 
Strauss,  10  B.  R.  300 ;  s.  c.  52  N.  Y.  404 ;  s.  c.  34  N.  Y.  Sup.  6.) 

A  claim  arising  from  fraud  may  be  prosecuted  in  any  proper  form  of  suit 
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after  the  question  of  discharge  has  been  determined,  although  it  has  been 
proved.     (Stohes  v.  Mason,  12  B.  R.  498;  a.  c.  10  R.  I.  261.) 

If  the  defendant  in  an  action  of  trover  pleads  a  discharge,  the  plaintiff 
may  reply  that  the  debt  was  created  by  fraud.  {Stokes  v.  Sfason,  12  B.  R. 
498;  S.C.  10  R.  1.261.) 

A  discharge  is  no  bar  to  an  action  for  a  debt  created  by  fraud,  although 
the  creditor  proved  his  claim  and  received  a  dividend  thereon.  (Stoixs  r. 
Mason,  12  B.  R.  498;  s.  c.  10  R.  I.  201.) 

Fiduciary  Debt§« 

The  language  seems  to  have  been  intentionally  made  so  broad  as  to  extend 
to  a  debt  created  by  a  defalcation  of  the  bankrupt  while  acting  in  any  fidu- 
ciary capacity,  and  not  to  be  confined  to  any  special  fiduciary  capacity,  (/ft 
re  Seymour,  1  B.  R.  29;  s.  c.  1  Ben.  848.) 

The  construction  of  the  bankrupt  law  must  be  the  same  all  over  the 
United  States,  and  can  not  be  varied  in  each  State  by  the  local  law.  To 
understand  the  use  of  terms  employed  in  it,  resort  must  be  had  to  their  mean- 
ing in  the  common  law,  and  not  in  the  local  law  of  the  State  where  the  bank- 
rupt may  happen  to  be  domiciled.     {Amtill  v.  Craio/ordy  7  Ala.  335.) 

The  phrase  implies  a  fiduciary  relation  existing  previously  to,  or  independ- 
ently of,  the  particular  transaction  from  which  the  debt  arose.  A  deposit  of 
bills  of  exchange,  with  instructions  to  collect  and  apply  the  proceeds  to  the 
payment  of  certain  debts,  and  to  pay  the  balance  to  the  depositor,  does  not 
create  a  fiduciary  relation  between  the  depositor  and  the  bailee.  The  mean- 
ing of  the  phrase,  **  fiduciary  capacity,"  having  been  ascertained,  and  declared 
by  a  judicial  construction  of  the  act  of  1841,  is  afiixed  to  the  general  term, 
and  this  fixed  definition  is  carried  into  the  new  statute.  {Cronan  v.  CuUingy 
4  B.  R.  667;  s.  c.  104  Mass.  245.) 

A  claim  against  a  person  for  withholding  the  proceeds  arising  from  the 
sale  of  goods  consigned  to  him  to  be  sold  on  commission  is  a  debt  contracted 
by  him  in  a  fiduciary  capacity.  {In  re  Seymour,  1  B.  R.  29;  s.  c.  1  Ben.  348; 
in  re  J.  H.  Kimball,  2  B.  R.  204,  354;  s.  c.  2  Ben.  554;  s.  c.  6  Blatch.  292; 
WhitaJcer  v.  Chapman,  3  Lans.  155;  s.  c.  1  L.  T.  B.  249;  s.  c.  4  L.  T.  B.  92; 
LemcJce  v.  Booth,  5  B.  R.  851 ;  s.  c.  47  Mo.  885  ;  Rudge  v.  Bundle^  1  N.  Y.  Supr. 
649;  &ray  v.  Farran,  2  Cin.  426;  Meador  v.  Sharp,  54  Geo.  128;  eoj^niy 
Chapman  v.  Forsyth,  2  How.  202 ;  Commercial  Bank  v.  Buckntr,  2  La.  An. 
1023;  Hayman  v.  Pond^  48  Mass.  328;  AustiU  v.  Crawford^  7  Ala,  835.) 

The  debt  due  from  a  collector  of  taxes  for  a  municipal  corporation  to  the 
corporation  for  taxes  received  and  not  accounted  for,  is  a  fiduciary  debt. 
{Morse  v.  Ixncell,  48  Mass.  152.) 

The  receipt  of  money  to  be  carried  to  another  place  to  pay  a  note  does 
not  create  a  debt  of  a  fiduciary  character.     {Phillips  v.  Bussdl,  42  Me.  360.) 

A  receipt  for  the  property  given  by  the  bankrupt  to  an  ofiicer  who  held 
an  attachment  against  him,  does  not  create  a  debt  of  a  fiduciary  character. 
{Fowles  V.  Treadwell,  24  Me.  377.) 

If  the  J>aukrupt  receives  money  as  agent,  to  be  used  in  a  particular  way  or 
for  a  specific  puipose,  for  the  use  of  the  principal,  then  the  money  is  held  by 
him  in  a  fiduciary  capacity.  {Matteson  v.  Kellogg^  15  111.  647;  Flagg  v.  Ely. 
1  £dm.  Sel.  Cas.  206.) 

If  the  bankrupt  receives  money  under  an  assignment  and  a  judgment  in 
trust  to  pay  certain  creditors  of  the  assignor,  the  debt  is  a  fiduciary  debt 
{Kingsland  v.  Spalding,  3  Barb.  Ch.  341.) 

A  general  deposit,  with  authority  to  the  bailee  to  mix  the  money  with  his 


^H 


§  5117.]  NOTES  OF  DECISIONS.  731 

own  and  use  it  until  applied  for  by  the  depositor,  does  not  create  a  fiduciary- 
debt.     {Hervey  v.  Deveretix,  72  N.  C.  463.) . 

A.  claim  by  a  conditional  vendor  for  a  conversion  of  the  property  is 
founded  upon  a  breach  of  trust,  and  is  not  barred  by  a  discharge.  {Johmon 
V.  Warden,  13  B.  R  335 ;  b.  c.  47  Vt.  457.) 

A  conditional  vendor  by  proving  his  debt  does  not  lose  his  claim  for  the 
conversion  of  the  property.  {Johnson  v.  Warden^  13  B.  R.  335;  s.  c.  47  Vt. 
457.) 

If  the  maker  of  a  promissory  note  gives  money  to  his  surety  to  pay  to  the 
holder  of  the  note,  and  the  surety  does  not  so  apply  it,  this  does  not  create  a- 
fiduciary  debt.     {Biuell  v.  Couchane^  15  Ohio,  58.) 

A  debt  which  arises  from  a  consignment  of  goods  to  the  debtor  to  sell 
uoder  an  agreement  that  he  shall  have  as  commissions  all  that  can  be  realized 
above  a  certain  sum,  is  a  fiduciary  debt.  ( Treadwell  v.  HoUotoay,  12  B.  R.  61 ; 
8.  c.  46  Cal.  547.) 

An  auctioneer  acts  in  a  fiduciary  capacity  or  character,  and  his  discharge 
will  not  relieve  him  from  liability  for  the  proceeds  of  goods  placed  in  his 
hands  for  sale.  {Jones  v.  littsselly  11  B.  R.  478 ;  s.  c.  44  Geo.  460 ;  in  re  Horace 
Lord,  5  Law  Rep.  358.) 

A  discharge  does  not  relieve  a  guardian  from  his  fiduciary  obligations  as 
such,  and  if  the  surety  discharges  these  and  obtains  a  judgment  therefor,  he 
may  levy  upon  the  property  of  the  bankrupt  acquired  alter  his  discharge. 
{Carlin  v.  Carlin,  8  Bush,  41;  Halliburton  v.  Carter,  10  B.  R.  359;  s.  c.  55 
Mo.  435.) 

The  surety  upon  the  bond  of  a  public  officer  is  not  liable  in  a  fiduciary 
capacity.  {Saunders  v.  Comm.  10  Gratt.  494;  Fowler  v.  Kendall,  44  Me^ 
448.) 

The  liability  of  a  surety  on  a  guardian's  bond  is  not  a  fiduciary  debt. 
The  sureties  of  a  guardian  have  no  control  of  his  conduct  Their  obligation 
is  entirely  difierent  from  his.  They  undertake  to  pay  money  on  his  account, 
while  he  in  addition  engages  to  be  honest,  faithful,  and  careinl.  It  is  for 
failure  in  this  latter  respect  that  the  law  refuses  to  release  him  from  his  debt. 
{Jones  V.  Knox,  8  B.  R.  559;  s.  c.  46  Ala.  53;  Bcmie  v.  Pueket,  7  Humph.  169.) 

If  the  guardian  gives  his  note  under  seal  to  the  ward^s  husband,  in  settle- 
ment of  his  account,  and  receives  a  release  irom  them,  he  is  not  liable  thereon 
in  a  fiduciary  capacity.     {Coleman  v.  Davies,  45  Geo.  489.) 

An  agreement  by  an  esecutor  guaranteeing  the  payment  of  a  demand 
against  the  estate,  is  not  a  debt  created  by  him  while  acting  in  a  fiduciaiy 
capacity.  In  making  the  promise  he  acts  outside  of  his  character  as  executor, 
and  he  is  not  acting  in  a  fiduciary  character  as  respects  the  party  to  whom  it 
is  made.     {Anwsheag  Manuf,  Co.  v.  Barnes,  49  N.  H.  312.) 

A  surety  upon  a  constable's  bond  is  not  a  public  officer,  and  will  be  re- 
leased from  liability  by  a  discharge.     {McMinn  v.  Allen,  67  N.  C.  131.) 

An  attorney  who  collects  a  debt  for  a  client  acts  in  a  fiduciary  capacity, 
and  will  not  be  released  Irom  his  obligation  to  pay  the  money  to  his  client  by 
a  discharge.  {Heffren  v.  Jayne,  39  Ind.  463 ;  Heffren  v.  Leroy,  39  Ind.  471 ; 
WhiU  V.  PMt,  5  Ben.  269  ;  Flanagan  v.  Pearson,  14  B.  R.  37;  s.  c.  42  Tex. 
1 ;  contra,  WalcoU  v.  Hodge,  81  Mass.  547 ;  WiUiamson  v.  Dickens,  5  Ired. 
259.) 

If  an  attorney  received  a  note  not  in  a  professional  character  but  as  a 
gratuitous  bailee,  and  his  liability  is  merely  for  negligence  in  failing  to  re- 
turn it,  he  is  released  by  a  discharge.     {McAdoo  v.  Lummis,  43  Tex.  227.) 
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If  an  agent  is  authorized  to  carry  the  money  received  into  account,  and  to 
report  sales  and  pay  over  balances  only  monthly,  the  debt  due  to  his  principal 
is  not  a  fiduciary  debt.     {Gror>er  v.  Clinton^  8  B.  B.  312;  s.  c.  5  Biss.  324.) 

If  a  fiduciary  debt  was  merged  in  a  judgment  prior  to  the  commencement 
of  the  proceedings  in  bankruptcy,  it  is  released  by  a  discharore.  (  Wokott  v. 
Hodge^  81  Mass.  647.) 

The  fiduciary  creditor  may  sue  the  debtor,  although  he  did  not  appear 
before  the  bankrupt  court  and  have  his  debt  excepted  from  the  operation  of 
the  discharge.     {Chapman  v.  Fortyth^  2  How.  202.) 

A  judgment  rendered  in  an  action  where  the  pleadings  raised  the  issue 
whether  the  defendant  acted  in  a  fiduciary  capacity  is  conclustve  evidence 
that  the  debt  was  so  contracted.  {Flanagan  v.  Pierson^  14  B.  R.  37 ;  s.  c.  43 
Tex.  1.) 

A  replication  to  a  plea  of  a  discharge,  that  the  debt  is  of  a  fiduciary  char- 
acter, is  bad,  for  it  states  a  legal  conclusion  instead  of  specially  disclosing  the 
facts,  so  that  the  court  may  determine  whether  the  debt  is  founded  on  such  a 
trust  as  is  expected  from  the  operation  of  the  statute.  {Mabry  v.  Hemdon^  8 
Ala.  848.) 

The  burden  of  proving  that  the  debt  is  of  a  fiduciary  character  is  on  the 
creditor,  and  if  he  fails  to  make  the  proof,  the  debt  will  be  taken  to  be  one 
of  an  ordinary  character.     {Sherwood  v.  Mitchell,  4  Denio,  435.) 

Sec.  5118. — No  discharge  sLall  release,  discharge,  or  affect  any 
person  liable  for  the  saaie  debt  for  or  with  the  bankrupt,  either  as 
partner,  joint  contractor,  indorser,  surety,  or  otherwise. 

This  section  only  applies  to  the  discharge  in  bankruptcy  merely,  and  doc3 
not  refer  to,  or  have  in  view,  any  act  of  the  parties  efiecting  a  release  of  lia- 
bility at  law  or  in  equity.  {In  re  David  A.  McDonald,  14  B.  R.  477;  s.  c.  24 
Pitts.  L.  J.  42.) 

The  creditor  may  still  sue  any  one  else  liable  upon  the  same  debt,  and  pro- 
•ceedings  pending  against  others  thereon  and  unsatisfied  judgments  already 
obtained  against  others  thereon,  are  not  affected,  discharged,  or  surrendered 
by  proving  the  debt.  (In  re  Levy  et  aL  1  B.  R  327 ;  s.  c,  2  Ben.  169 ;  Fayne 
€t  al.  V.  Mle  et  al,  4  B.  R.  220;  s.  c.  7  Bush,  344 ;  Moore  v.  Waller^  1  A.  K. 
Marsh.  488.) 

The  assignee  of  a  promissory  note  is  not  bound  to  follow  the  maker  into 
bankruptcy,  in  order  to  fix  the  liability  of  the  assignor.  {Booth  v.  Storrt,  3 
€.  L.  N.  210.)J 

The  fact  that  the  principal  in  a  note  secured  by  a  mortgage  given  by  the 
surety  on  his  own  lands  has  taken  the  benefit  of  the  bankrupt  act  does  not  re- 
lieve the  surety,  or  affect  the  rights  of  any  of  the  parties  under  the  mortgage, 
and  a  suit  for  foreclosure  may  be  instituted.  {Gitieem^  National  B<tnky. 
Iteming  etal.  8  I.  R.  R.  132.) 

The  use  of  the  word  **  partner  "  shows  that  it  was  contemplated  that  one 
partner  might,  under  the  antecedent  provisions  of  the  act,  be  entitled  to  be 
discharged  for  or  in  the  respect  of  partnerehip  debts;  {In  re  Downing,  8  B. 
R.  748 ;  8.  c.  1  Dillon,  33 ;  s.  c.  1  L.  T.  B.  207.) 

When  a  firm  which  has  been  dissolved  by  the  death  of  one  of  the  partners 
is  put  into  bankruptcy  by  proceedings  against  the  siuriving  partner,  the  dis- 
charge of  the  surviving  partner  will  not  operate  to  release  the  estate  of  the 
deceased  partner  from  liability.  {In  re  R.  Stevens,  5  B.  R.  112;  s.  c.  1  Saw. 
897.) 

If  the  obligation  is  joint,  an  obligor  is  a  necessary  party  to  the  suit,  al- 
though he  has  received  a  discharge  in  bankruptcy.    {Camp  v.  Oiffbrd,  7  Hill, 
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169;  contra^  Darn  v.  O'Neil^  6  Nev.  155;  JenkB  v.  Opp^  12  B.  R.  19;  s.  c.  4S 
Ind.  108.) 

If  the  fact  of  discbarge  arises  after  suit  bronght,  and  is  pleaded  by  the  bank- 
rapt  debtor,  the  creditor  has  the  right  to  admit  that  such  discharge  has  been 
obtained,  and  take  a  judgment  against  the  other  joint  defendant  alone.  {Dorn 
V.  O'Neil,  6  Nev.  155.) 

The  sureties  upon  an  auctioneer's  bond  are  not  relieved  by  the  clischarge 
of  the  principal  from  liability  for  the  proceeds  of  goods  placed  in  his  hands 
for  sale.     {Jojies  v.  Bussell,  11  B.  R.  478;  s.  c.  44  Geo.  460  ) 

The  discharge  of  the  principal  obligor  in  a  forthcoming  bond  does  not  re- 
lease the  sureties.     {GarneU  v.  jRopery  10  Ala.  842.) 

The  discharge  of  the  debtor  does  not  release  the  sureties  upon  a  jail  bond 
from  liability  for  a  breach  which  occurred  after  the  commencement  of  the 
proceedings  in  bankruptcy.     (Dyer  v.  Oleaveland,  18  Vt.  241.) 

The  surety  on  an  appeal  bond  remains  liable,  although  the  principal  be- 
comes a  bankrupt  and  obtains  his  discharge  while  the  appeal  is  pending. 
(Hall  y.' Fowler,  6  Hill,  630;  Knapp  v.  Anderson,  14  N.  Y.  Supr.  295.) 

The  discharge  of  the  maker  of  a  note  does  not  release  the  indorser  from, 
his  liability.     (King  v.  Central  Bank,  6  Geo.  257.) 

The  giving  of  time  to  the  maker  of  a  note  for  a  valuable  consideration^ 
after  he  has  received  his  discharge,  does  not  release  the  indorser,  for  he  can 
prove  the  liability  against  the  bankrupt's  estate.  (Tieman  v.  Woodruff,  5 
McLean,  350.) 

The  discharge  of  one  judgment  debtor  does  not  release  or  affect  th^  other 
joint  debtors.  The  judgment  being  joint,  it  is  necessary  to  the  validity  of 
the  execution  that  it  shall  conform  to  the  judgment,  and  a  joint  execution 
against  all  the  debtors  is  regular.  (Linn  v.  Hamilton,  34  N.  J.  305 ;  vide  Boyd 
V.  Vanderkamp,  1  Barb.  Ch.  273;) 

The  sureties  in  a  replevin  bond,  for  the  purpose  of  reducing  the  damages^ 
may  prove  that  the  goods  so  replevied  have  never  been  paid  for,  although 
the  notes  given  therefor  are  not  in  their  possession,  if  the  assignee  of  the 
principal  has  tendered  the  notes  to  the  plaintiff,  and  he  has  refused  them  and 
prevented  the  sureties  from  getting  them.     (Seldner  v.  Smith,  40  Md,  602.) 

A  surety  who  is  sued  after  the  principal  has  been  adjudged  bankrupt,  can 
not  set  off  usury  paid  by  his  principal  to  the  creditor  on  contracts  other  than 
the  one  sued  on.     ( Woolfolk  v.  Plant,  46  Geo.  422.) 

A  careful  perusal  of  this  clause  will  show  that  it  only  applies  to  a  surety 
who  contracted  to  become  liable  for  the  payment  of  the  debt,  and  not  for  the 
payment  of  the  judgment  which  might  be  entered  in  a  particular  action.  It 
clearly  contemplates  a  case  where  the  surety  contracts  to  become  liable  with 
the  principal  for  the  payment  of  the  debt.  When  a  discharge  is  pleaded  in 
the  appellate  court  so  that  no  judgment  can  be  rendered  against  the  defend- 
ant, a  surety  on  an  appeal  bond  conditioned  to  pay  such  judgment  as  might 
be  entered  in  the  appellate  court,  is  released.  As  no  Judgment  was  rendered 
against  his  principal,  no  liability  attached  to  him.  (Odell  v.  Wootten,  4  B, 
R.  183 ;  s.  c.  38  Geo.  225  ;  Martia  v.  Kilboum,  1  Cent.  L.  J.  94.) 

This  clause  applies  to  persons  who  are  liable  for  the  debt  of  the  bankrupt 
which  existed  before,  aud  is  discharged  by,  the  proceedings  in  bankruptcy. 
A  bond  given  to  dissolve  an  attachment  is  not  such  a  debt.  It  does  not  be- 
come of  the  nature  of  a  debt  until  the  contingency  arises  upon  which  it  is  to 
be  made  operative — to  wit,  a  judgment  valid  against  the  principal  and  which 
he  is  bound  to  pay.  "When  a  judgment  is  rendered  for  the  defendant  upon  a 
plea  of  a  discharge  in  bankruptcy,  the  bond  is  discharged,  not  by  the  pro- 
ceedings in  bankruptcy,  but  by  the  determination  of  the  contingency  upon 


734  THE  BANKRUPT  LAW.  [§  5119 

which  the  obligation  of  the  bond  is  made  to  depend.  {Carpenter  et  aL\, 
Turrell  et  al,  100  Mass.  450 ;  Payne  et  al.  r.  Able  et  al.  4  B.  R.  220 ;  s.  c.  7 
Bush,  344;  Williams  v.  Aikinwn^  37  Tex.  16;  contra^  Holyohe  v.  Adami,  10 
B.  R.  270 ;  s.  c.  2  N.  Y.  Supr.  1 ;  a.  c.  8  N.  Y.  Supr.  [Hun J,  228.) 

The  discharge  of  a  debtor  in  bankruptcy,  after  a  bond  requiring  him  to 
take  the  poor  debtor's  oath  has  become  absolute  by  breach  of  the  condition, 
<;an  not  avail  the  sureties  as  a  defense.  After  such  breach,  the  right  to  sur- 
render the  principal  no  longer  exists,  and  the  subsequent  discharge  of  tbe 
debtor  can  not  avail  the  sureties.  Although  the  discharge  releases  tbe  debtor, 
it  can  not  release  the  sureties.     {Glaflin  v.  Gogan^  48  N.  H.  411.) 

It  was  not  the  iutent  of  Congress  to  do  anything  more  than  to  declare  that 
the  act  should  not  be  construed  so  as  to  discharge  sureties,  and  this  was  done 
not  so  much  to  fix  the  law  of  the  case,  as  by  way  of  caution  to  preyent  the 
act  from  being  construed  to  have  an  effect  that  by  its  terms  it  would  not 
have.  In  other  words,  the  contract  of  a  surety,  as  it  is  understood  in  tbe 
commercial  world,  is  always  conditioned  that  the  surety  shall  not  be  dis- 
charged by  the  bankruptcy  of  tbe  principal,  and  the  provisions  of  the  act 
are  only  in  furtherance  of,  and  declaratory  of,  what  would  have  been  true 
had  they  not  been  put  in  the  act.  The  Code  of  Georgia  does  not  have  tbe 
€ffect  to  release  the  surety  upon  the  discharge  of  the  principal.  {Phillips  v. 
Solomon,  42  Geo.  192.) 

If  a  debtor  upon  his  arrest  gives  a  bond  to  take  the  {x>or  debtor's  oath 
within  one  year  from  the  date,  or  surrender  himself  at  the  jail  at  the  expira- 
tion of  that  time,  and  then  files  a  petition  in  bankruptcy  within  the  year  and 
obtains  a  discharge,  the  discharge  will  not  release  the  sureties  if  the  bond  is 
forfeited.     {Goodwin  v.  Stark,  15  N.  H.  218.) 

Where  the  bankrupt  leaves  the  prison  limits  after  he  receives  his  dis- 
charge, the  discharge  is  a  ^ood  defense  for  the  sureties  in  an  action  on  tbe 
jail  bond.    {Kirby  v.  Garrison,  21  N.  J.  L.  176.) 

The  discharge  does  not  extinguish  the  debt,  but  merely  relieresthe  bank- 
rupt from  his  personal  liability.  It  does  not  therefore  release  a  party  who 
has  covenanted  to  pay  a  certain  rate  of  interest  until  the  principal  debt  is 
paid.     {Bowery  Savings  Bank  v.  Clinton,  2  Sandf.  113.) 

A  promise  by  a  third  person  to  deliver  certain  property  taken  under  an 
attachment,  is  not  released  or  affected  by  the  subsequent  bankruptcy  and  dis- 
charge of  the  debtor  whose  property  is  so  atta'ched.  {TowU  v.  BMnson,  15 
N.  H.  408.) 

The  surety  on  an  administrator's  bond  is  not  released  by  the  discharge  of 
the  principal.     {Moore  v.  Waller,  1  A.  K.  Marsh.  488.) 

A  discharge  of  the  principal  under  a  petition  filed  after  the  return  day  of 
the  set.  fa.  issued  against  the  bail,  does  not  release  the  bail.  {Bennett  t. 
Alexander,  1  Cranch  C.  C.  90.) 

The  discharge  of  the  principal  in  a  replevin  bond,  and  the  delivery  of  the 
goods  to  his  assignee  in  bankruptcy,  does  not  operate  to  release  or  discharge 
the  sureties.     {Flagg  v.  Tyler,  6  Mass.  33.) 

When  the  bankrupt  is  discharged,  the  court  will  on  motion  discharge  his 
bail  by  ordering  an  exoneretur  to  be  entered.  {Comm.  v.  Huher,  5  Penn.  L  J. 
331 ;  McCausland  v.  Waller,  1  H.  &  J.  156.) 

A  judgment  in  favor  of  a  surety  on  a  plea  of  his  discharge  in  an  action 
upon  an  administration  bond  is  no  defense  to  an  action  for  contribution  by  a 
cosurety  who  was  codefendant  in  that  suit,  and  who  has  paid  the  judgment. 
{Miller  v.  GiUespie,  59  Mo.  220.) 

Sec.  5119. — A  discharge  in  bankruptcy  duly  granted  shall, 
subject  to  the  limitations  imposed  by  the  two  preceding  sections, 
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release  the  bankrupt  from  all  debts,  claims,  liabilities,  and  de- 
mands which  were  or  might  have  been  proved  against  his  estate 
in  bankruptcy.  It  may  be  pleaded  by  a  simple  averment  that  on 
the  day  of  its  date  such  discharge  was  granted  to  the  bankrupt, 
Betting  a  full  copy  of  the  same  fo.rth  in  its  terms  as  a  full  and 
complete  bar  to  all  suits  brought  on  any  such  debts,  claims,  lia- 
bilities, or  demands.  The  certificate  shall  be  conclusive  evidence 
in  favor  of  such  bankrupt  of  the  fact  and  regularity  of  such  dis- 
charge. 

It  was  not  intcDded  by  any  of  the  provisions  of  the  bankrupt  act  that  the 
bankrupt  court  should  pass,  in  a  plenary  manner,  upon  the  question  whether 
a  particular  claim  will  or  will  not  be  released  by  a  di'icharge.  That  inquiry 
is  one  properly  to  be  made  only  by  the  court  in  which  a  direct  suit  on  the 
debt  is  pending.  When  the  discharge  is  pleaded,  the  question  of  the  extent 
of  its  operation  upon  the  debts  of  the  bankrupt,  and  whether  a  particular 
debt  is  or  is  not  discharged  by  it,  comes  up  for  determination  by  the  court  in 
which  it  is  pleaded,  ana  the  determination  will  be  a  binding  judgment  be- 
tween the  parties.  (In  re  J.  H.  Kimball,  2  B.  R.  204 ;  s.  c.  2  Ben.  554 ;  s.  c. 
6  Blatch.  292;  in  re  Rosenbejg,  2  B.  R.  236;  8.  c.  6  Ben.  14;  in  re  J,  8. 
Wright,  2  B.  R.  142 ;  s.  o.  86  How.  Pr.  167 ;  s.  o.  2  Ben.  509.) 

The  fact  that  the  assignee  embezzled  all  the  funds  is  no  defense  against  a 
demand,  even  though  it  was  proved,  for  nothing^  arising  in  the  proceedings 
in  bankruptcy  can  protect  the  bankrupt  but  a  certificate  of  discharge  duly 
obtained.     ( Whitney  v.  CraftSy  10  Mass.  23.) 

The  proving  of  a  note  payable  in  specific  articles  is  equivalent  to  a  de- 
mand upon  the  bankrupt  for  them.  A  demand  on  him  would  have  been 
fruitless,  as  all  his  property  was  out  of  his  control  and  vested  in  the  assignee, 
who  held  the  estate  in  trust,  as  well  for  him  as  his  creditors,  to  pay  his  debts. 
The  assignee,  having  the  fund,  was  the  proper  person  on  whom  the  demand 
ought  to  be  made,  and  the  proving  of  the  claim  was  the  making  of  a  demand 
on  the  assignee.  If  the  debtor  fails  to  obtain  a  discharge,  he  is  then  liable  on 
the  note.     {Chandler  y,  Winship^  6  Mass.  310.) 

Mere  bankruptcy,  without  a  certificate  of  discharge,  is  no  bar  to  an  action 
upon  a  demand  which  was  proved,  and  upon  which  the  creditor  received  a 
dividend.  The  bankruptcy,  in  such  a  case,  has  the  effect  of  a  statute  execu- 
tion, which,  like  private  executions,  takes  the  property  of  the  bankrupt  to- 
wards the  satisfaction  of  his  debts  without  discharging  them.  (Lummits  v. 
FairJUld,  5  Mass.  249 ;  Pesoa  v.  Pawnwrey  4  Yeates,  139.) 

A  plea  of  an  abjudication  of  bankruptcy  is  not  a  good  defense  to  an  action 
on  a  provable  debt.  {Longacre  v.  Myers,  1  W.  N.  109 ;  Ins,  Co,  v.  KeUerlinuSy 
1  W.  N.  130.) 

Impeaching  the  Discharge. 

It  is  competent  for  Congress  to  declare  what  shall  be  the  force  and  effiect 
of  a  discharge.     {Reed  v.  Vaughan,  15  Mo.  137.) 

If  the  public  notice  required  by  the  act  has  been  given,  creditors  must  he 
treated  as  having  notice  of  the  proceedings,  and  can  not  impeach  them  collat- 
erally, as  they  are  in  the  nature  of  a  proceeding  in  rem  before  a  court  of 
record  having  jurisdiction.     {Shawhan  v.  Wherritt,  7  How.  627.) 

Wten  the  discharge  is  pleaded,  the  court  will  presume  that  the  require- 
ments of  the  law  in  regard  to  notice  to  creditors,  were  complied  with,  and, 
consequently,  that  they  were  parties  to  the  proceedings  in  bankruptcy.  {La- 
ihrop  V.  Stuart  J  5  McLean,  167.) 
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The  district  court  must  be  presumed  to  have  proceeded  regularly  accord- 
ing to  the  jurisdiction  granted,  until  the  contrary  appears.  {Morrmm  t.  Wffvl- 
ton,  23  N.  H.  11.) 

The  discharge  can  not  be  im]>eached  collaterally  on  account  of  defects 
and  irregularities  in  the  proceedings,  between  the  petition  and  the  discharge. 
(  Wright  v.  WatUjit,  2  Greene  [Iowa J,  547 ;  Beach  v.  Miller,  15  La.  An.  601 ; 
McSulty  V.  Frame,  1  Sandf.  128;  Linton  v.  Stanton,  4  La.  An.  401 ;  Jforriton^ 
V.  Woolson,  23  N.  II.  11;  SineUiir  v.  Smyth,  1  Brews.  402 ;  Campbell  v.  I^erHnt, 
8  N.  Y.  4SQ;  Morrison  v.  Woolson,  29  N.  H.  510;  Richards  v.  NiJcon^  20  Penn. 
19.) 

The  discharge  is  conclusive  against  a  creditor  who  proved  his  claim,  ani 
can  not  be  impeached  by  him  in  a  collateral  action.  {Connor  v.  Ghipton^  11 
Humph.  820;  Df>wnery.  Roicell,  25  Vt.  330  ;  Wales  v.  Lyon,  2  Mich.  276;  Lyoh 
V.  Ma/rshaU,  1 1  Barb.  241 ;  Humphreys  v.  iyicetty  31  Me.  192  ;  contra,  Oupt4jn  v. 
Connor,  11  Humph.  287.) 

A  discharge  duly  granted  by  a  district  court  of  competent  juiisdictioD. 
can  qot  be  impeached  in  a  collateral  action  because  a  discharge  had.  been  re- 
fused by  another  district  court  in  a  prior  proceeding.  {Morrison  v.  Woolson^ 
23  N.  H.  11.) 

The  mere  pendency  of  proceedings  on  the  petition  of  one  partner  in  one 
district,  will  not  render  a  discharge  void  which  is  granted  upon  a  subsequent 
petition  filed  by  another  partner  in  another  district  when  that  dischai^  is 
pleaded  in  a  collateral  action.     {Morrison  v.  Woolson,  23  N.  H.  11.) 

If  the  notice  required  by  the  statute  has  been  duly  published,  the  dis- 
charge will  bar  the  debt,  although  the  name  of  the  creditor  was  not  placed 
on  the  schedule  nor  any  notice  given  to  him.  {Symonds  v.  Barnes,  6  B.  R. 
377;  8.  c.  59  Me.  191;  Payne  v.  Able  et  al.  4  B.  R.  220;  s.  c.  7  Bush,  344; 
Randall  v.  Sutton,  2  Houst.  510;  Knabe  v.  Hayes,  71  N.  C.  109;  Stern  y.  Kus»- 
baum,  47  How.  Pr.  489;  48.  c.  5  Daly,  882;  in  re  William  Archenbraun,  11 
B.  R.  149;  s.  c.  7  C.  L.  N.  99;  Williims  v.  Butcher,  12  B.  R,  143;  s.  a  2i 
Pitta.  L.  J.  141 ;  Bhm  v.  Ricks,  39  Tex.  112;  Hood  v.  Spencer,  4  McLean,  168; 
Pattison  &  Co,  v.  Oliver,  12  B.  R.  193;  s.  c.  10  R.I.  448;  Bumside  v.  Brig- 
ham,  49  Mass.  75 ;  SMton  v.  Pease,  10  Mo.  473 ;  Fox  v.  Paine,  10  Ala.  523 ; 
Brown  v.  Rebh,  1  Rich.  374;  8.  c.  1  Strob.  Ch.  296;  Strong  v.  Clavson,  19  III. 
346  ;  Magoon  v.  Warfield,  3  Greene  [Iowa],  293;  Hvbbell  v.  Cramp,  11  Paige^ 
310 ;  Campbell  v.  Perkins,  8  N.  Y.  430;  Mitchell  v.  Singletary,  19  Ohio,  291; 
Dmcner  V,  Dana,  22  Vt.  337;  Lamb  v.  Brown.  12  B.  R.  522;  8.  c.  7  C.  L. 
N.  363;  Piatt  v.  Parker,  13  B.  R.  14;  s.  c.  11  N.  Y.  Supr.  [Hun],  185;  « 
N.  Y.  Supr.  377;  Thurmond  v.  Andrews,  13  B.  R.  157;  s.  c.  10  Bush,  400  ; 
Thomas  v.  Jones,  39  Wis.  124 ;  contra,  Morse  v.  Presby,  25  N.  H.  299 ;  Rui- 
sell  V.  Cheatham,  16  Miss.  703 ;  Barnes  v.  Moore,  2  B.  R,  573 ;  s.  c.  2  L.  T. 
B.  92;  Anon.  1  B.  R.  123;  Hill  v.  Bobbins,  1  Mich.  [N.  P.J  805;  8.  c.  23 
Mich.  475  ;   Thornton  v.  Hogan,  3  Cent.  L.  J.  719.) 

The  notice  which  must  be  duly  published  in  order  to  give  the  district 
court  jurisdiction  over  the  creditors  who  are  not  notified  personally  is  tbe 
notice  required  on  the  filing  of  the  application  for  a  discharge.  {Pattison  d: 
Co.  V.  Oliver,  12  B.  R.  193;  s.  c.  10  R.  L  448;  Thurmond  v.  Andrews^  13  B. 
157  ;  8.  c.  10  Bush,  400.) 

A  creditor  whose  name  was  fraudulently  omitted  from  the  schedules  may 
waive  the  want  of  notice  and  make  himself  a  party  to  the  proceedings.  A 
creditor  who  applies  to  the  district  court  to  annul  and  set  aside  the  discharge, 
voluntarily  makes  himself  a  party  to  the  proceedings,  and  can  not  impeach 
the  discharge  by  any  other  suit  or  proceeding.  {Burpee  v.  Sparhawk,  4  B.  R. 
08.5;  s.  c.  108  Mass.  111.) 

A  discharge  granted  by  a  district  court  which  had  no  jurisdiction  over 


the  person  of  the  bankrupt  because  neither  his  residence  nor  place  of  business 
"was  within  the  district,  is  void.     (Stiles  v.  Z/ay,  9  Ala.  795.) 

Every  bankrupt  or  insolvent  system  in  the  world  must  partake  of  the 
character  of  a  judicial  investigation.  Parties  whose  rights  are  to  be  affected 
are  entitled  to  a  hearing.  Hence  every  system  professes  to  summon  the  cred- 
itors before  some  tribunal  to  show  cause  against  granting  a  discharge  to  the 
bankrupt.     (Day  v.  BardweU,  8  B.  R.  455 ;  s.  c.  97  Mass.  246.) 

A  discharge  granted  without  jurisdiction  is  void ;  for  by  this  section  it  is 
only  a  discharge  duly  granted,  which  is  of  any  avail.  A  discharge  granted 
without  jurisdiction  to  grant  it  is  uot  duly  granted,  and  is  no  discharge,  (in 
re  Penn  t^  al.  3  B.  R.  582 ;  s.  c.  4  Ben.  99.) 

A  fact  which  goes  to  defeat  the  jurisdiction  of  the  court  of  bankruptcy 
may  be  shown  by  plea  and  proof  in  any  court  by  a  person  not  estopped  to 
show  it.  {In  re  Goodfellow,  8  B.  R,  452 ;  s.  c.  li)wdll,  510 ;  s.  c.  1  L.  T.  B. 
179;  s.  c.  3L.  T.  B.  69.) 

The  discharge  is  a  bar  to  the  action,  although  the  particular  debt  upon 
which  the  suit  is  brought  was  not  placed  on  the  schedules.  (Rygers  v.  West, 
Ins.  Co.  1  La.  An.  161.) 

The  discharge  can  not  be  impeached  on  the  ground  that  the  bankrupt,  be- 
ing an  alien,  came  to  tliis  country  and  took  up  a  temporary  residence  for  the 
purpose  of  seeking  the  benefit  or  the  bankrupt  law.  {Tompkins  v.  Bennett,  3 
Tex.  36.) 

What  Clalin§  are  Barred. 

The  certificate  of  discharge  is  a  bar  only  to  debts  and  demands  which  were 
or  might  have  been  proved,  but  not  as  against  personal  covenants  and  engage- 
ments which  were  not  provable.  If  a  demand  is  not  provable,  it  is  not  barred 
by  the  certificate.  This  is  the  just  and  settled  rule.  {Murray  v.  De  Rotten- 
ham,  6  Johns.  Ch.  52.) 

If  the  debt  is  provable,  the  action  is  barred,  although  it  was  not  actually 
proved.  {Hardy  v.  Carter,  8  Humph.  153 ;  Rogers  v.  West,  Ins.  Co.  1  La.  An. 
161.) 

The  words  "creditor  or. creditors,"  as  used  in  the  several  provisions  of 
the  bankrupt  act,  do  not  include  the  United  States.  (C.  S.  v.  Herron,  9  B.  R. 
635;  s.  c.  20  Wall.  251 ;  s.  c.  1  A.  L.  T.  [N.  8.]  274;  U.  8.  v.  King,  Wall. 
8r.  12;  contra,  U.  8.  v.  Daf>is,  3  McLean,  483 ;  C.  8.  v.  Throckmorton,  8  B.  R. 
309 ;  8.  c.  6  Pac.  L.  R.  102 ;  s.  c.  5  C.  L.  N.  520 ;  s.  c.  18  I.  R.  R.  54.) 

A  surety  for  the  faithful  performance  of  the  duties  of  a  public  officer  is  not 
released  from  his  obligation  bv  a  discharge.  ( U.  8.  v.  Herron,  9  B.  R.  585 ; 
8.  c.  20  Wall.  251 ;  s.  c.  1  A.  L.'T.  [N.  8.]  274;  contra,  U.  8.  v.  Throckmorton, 
8  B.  R.  309;  s.  c.  5  C.  L.  N.  520 ;  s.  c.  6  Pac.  L.  R.  102;  s.  c.  18  L  R.  R.  54; 
U.  8.  V.  Davis,  3  McLean,  483.) 

Debts  due  to  the  United  States  are  not  within  the  provisions  of  the  bank- 
rupt law.  {U.  8.  Y.  King,  Wall.  Sr.  12;  U.  8.  v.  rJ)  Roy,  13  B.  R  235;  s. 
c.  1  Wood,  42.) 

A  bankrupt  law  will  not  be  construed  as  intended  to  bind  a  State,  unless 
the  intent  is  manifested  by  express  words  or  irresistible  implication.  The 
statute  discloses  no  purpose  on  the  part  of  Congress  to  bind  a  State.  A  dis- 
charge will  not,  therefore,  release  the  bankrupt  from  a  debt  due  to  the  State. 
(Saunders  v.  Comm.  10  Gratt.  494;  Comm.  v.  Hutchinson,  10  Penn.  446.) 

A  discharge  releases  a  bail  from  his  liability  on  a  bond  given  to  the  State 
to  secure  the  appearance  of  a  person  accused  of  a  crime  to  answer  the 
charge  in  court.     {Jones  r.  State,  28  Ark.  119.) 
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If  a  debtor  applies  to  take  the  poor  debtor's  oatb,  and  charges  of  fraud 
Bre  filed  agaiDst  him  prior  to  the  commencement  of  proceedings  in  bank- 
ruptcy, the  certificate  of  discharge  will  not  defeat  or  avoid  the  proceedings  to 
punish  him  criminally  for  fraud  upon  being  convicted  thereof  on  the  charges 
so  filed.  The  certificate  of  discharge  is  no  bar  to  his  being  sentenced  and 
imprisoned,  as  prescribed  by  statutes,  upon  su'*h  conviction.  (StoektoeU  v. 
SiU^way,  105  Mass.  517.) 

A  discharge  does  not  release  the  bankrupt  from  a  fine  imposed  by  a  State 
■court  for  the  violation  of  an  injunction.  {SpaiUding  v.  JVew  York^  4  How.  31 ; 
s.  c.  7  Hill,  301 ;  s.  c.  10  Paige,  284.) 

The  discharge  does  not  release  the  bankrupt  from  his  liability  for  a  con- 
tempt in  violating  an  injunction.     (Maey  v.  Jordan^  2  Denio,  570.) 

The  discharge  of  a  partner  on  his  individual  petition  does  not  release  him 
from  his  liability  for  a  firm  debt.     {Hudgin9  y.  LanCy  11  6.  R.  462.) 

An  action  of  covenant  on  a  warranty  title  is  barred,  although  the  cove- 
nant is  not  broken  until  after  the  discharge  is  granted.  (Bates  v.  West^  19  III. 
134;  Sheltcn  v.  Pease,,  10  Mo.  473:  Bailey  v.  Moore,  21  111.  185;  Jemuon  v. 
Blotcers,  5  Barb.  686 ;  contra^  Bv^  v.  Cooper,  18  How.  [Miss.]  82 ;  s.  c.  26 
Miss.  599 ;  Barrus  v.  Wilkinson,  31  Miss.  537 ;  Heed  v.  Pierce,  36  Me.  455.) 

If  a  creditor  received  certain  property  as  a  collateral  security,  and  held  the 
possession  thereof  or  of  the  proceeds  until  after  the  granting  of  the  discharge, 
when  it  was  taken  away  by  a  claim  under  a  prior  and  paramount  title,  Uie 
discharge  is  no  bar  to  an  action  on  the  implied  warranty  of  title.  {Benndi 
V.  BartUU,  60  Mass.  225.) 

The  claim  of  an  indorser  who  pays  the  note  after  the  commencement  of 
the  proceedings  in  bankruptcy,  is  barred  by  the  discharge  of  the  maker. 
{Baher  v.  Vasse,  1  Cranch  C.  C.  194.) 

The  certificate  of  discharge  is  a  complete  defense  to  an  action  by  an  in- 
doser  against  the  bankrupt,  who  was  the  acceptor  of  a  bill  of  exchange,  which 
the  indorser  paid  after  the  commencement  of  proceedings  in  bankruptcy. 
{Hunt  V.  TayUyr,  4  B.  R  683 ;  s.  c.  108  Mass.  508.) 

A  discharge  will  not  release  the  bankrupt  from  liability  to  a  warehouse- 
man for  storage,  which  accrued  after  the  commencement  of  proceedings  in 
bankruptcy.     (Robinson  v.  Pesant,  8  B.  R.  426 ;  s.  c.  53  N.  Y.  419.) 

If  the  bankrupt  indorses  a  note  between  the  time  of  the  commencement 
of  proceedings  in  bankruptcy  and  the  date  of  his  discharge,  he  will  be  liable 
to  the  holder,  notwithstanding  such  discharge.  (Sparhatck  r.  Broome,  6  Bino. 
256.) 

A  promissory  note  for  money  received  by  the  bankrupt  from  his  wife  is 
discharged.     (Thorns  v.  Thorns,  45  Miss.  263.) 

A  debt  barred  by  the  statute  of  limitations  is  discharged.  Whether  a 
claim  is  provable  or  not  is  to  be  determined  by  its  nature,  and  not  by  inquir- 
ing whether  it  is  possible  to  establish  it.  Provision  is  made  in  the  act  itself 
for  the  exclusion  of  many  debts  and  claims  which  are  in  their  nature  provable. 
The  discharge  is  equally  efiectual  as  against  such  creditors  to  release  the 
bankrupt  as  it  is  against  any  other  creditor.  (In  re  Cornwall,  6  B.  R  305 ; 
s.  c.  9  Blatch.  114  ;  in  re  Ray,  1  B.  R.  203 ;  s.  c.  2  Ben.  53 ;  in  re  Eingsley,  1 
B.  R.  329;  s.  c.  Lowell,  216;  in  re  Harden,  1  B.  R.  395;  s.  c.  1  L.  T.  B.  48; 
in  re  Sheppard,  1  B.  R.  439 ;  s.  c.  1  L.  T.  B.  49 ;  s.  c.  7  A.  L.  Reg.  484.) 

A  covenant  against  incumbrances  is  broken  by  the  existence  of  an  incum- 
brance at  the  time  of  the  conveyance,  and  is  released  by  a  discharge.  (Beed 
V.  Pierce,  36  Me.  455.) 

The  discharge  of  the  husband  releases  him  from  the  debts  of  his  wife  con- 
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tracted  dum  9ola^  and  the  creditors  can  not  haye  her  separate  estate  applied  to 
the  payment  of  their  debts  during  his  life.  {Vanderheyden  y.  MaUory^  1  N. 
Y.  452.) 

If  9k  feme  sole  marries  after  the  filing  of  a  petition  for  a  discharge,  but  be- 
fore the  granting  of  a  discharge,  a  discharge  granted  to  her  in  her  maiden 
name,  will,  on  proof  of  identity,  be  a  good  defense  to  her  and  her  husband  in 
^n  action  to  recoyer  a  provable  debt.    {Ghadtoiek  y.  Starrett,  27  Me.  138.) 

The  covenant  in  a  deed  of  trust,  to  pay  the  taxes,  is  not  a  covenant  to 
pay  the  debt  secured  by  the  deed,  but  to  protect  the  pledge,  and  is  a  covenant 
4is  distinct  from  and  independent  of  the  debt  as  a  covenant  in  a  mortgage 
against  incumbrances  or  to  insure  the  title.  Such  a  covenant  runs  with  the 
land.  The  creditor  may  resort  to  the  personal  covenant  of  the  debtor  for  the 
purpose  of  rendering  the  security  available.  If  the  breach  of  the  covenant 
arose  after  the  discharge,  and  did  not  relate  to  any  certain  and  specific  de- 
mand capable  of  being  proved,  the  covenantee  is  entitled  t<T  his  remedy  not- 
withstanding the  certificate  of  discharge.  {Af array  v.  De  Bottenham^  6  Johns. 
Ch.  52.) 

A  discharge  will  not  release  the  bankrupt  from  liability  on  an  express 
xiovenant  to  pay  rent  where  the  rent  fell  due  after  the  commencement  of  the 
proceedings  in  bankruptcy.  {Large  v.  Baaler,  8  Penn.  L.  J.  246 ;  Kingsley  v. 
Prentm,  6  Penn.  L.  J.  479.) 

The  discharge  does  not  release  the  bankrupt  from  the  rent  that  accrued 
after  the  commencement  of  the  proceedings  in  bankruptcy  and  before  the 
discharge.  {Savory  v.  Stocking^  58  Mass.  607;  Prentiss  v.  Kingsley^  10  Penn. 
120.) 

A  discharge  is  no  bar  to  an  action  upon  a  covenant  in  a  gp*ound  rent  deed 
for  an  instalment  that  became  due  after  the  granting  of  the  discharge. 
{Bosler  v.  Kuhn,  a  W.  i&  B.  183.) 

If  the  bankrupt  occupies  the  premises  after  his  discharge,  he  will  be  liable 
for  the  rent  that  accrues  during  such  occupation.  {Hendricks  v.  Judah^  2 
C!aine8,  25 ;  Steinmetz  v.  Ainslie,  4  Denio,  573.) 

The  grantor  can  not,  in  an  action  on  a  covenant  to  pay  rent  in  a  ground 
rent  deed,  obtain  a  judgment  for  the  rent^  that  fell  due  prior  to  the  com> 
meucement  of  the  proceedings  in  bankruptcy  to  be  levied  only  upon  the 
land,  and  a  personal  judgment  against  the  bankrupt  for  the  rent  tnat  fell 
due  after  that  time.  A  single  judgment  can  not  thus  consist  of  two  parts  to 
be  enforced  in  different  modes.     {Large  v.  Bosler^  8  Penn.  L.  J.  246.) 

If  the  original  ground  of  action  is  founded  in  contract,  but  the  immediate 
cause  arises  ex  delicto^  and  the  claim  is  for  damas^es  unliquidated  by  express 
agreement,  or  such  as  will  not  be  implied,  the  discharge  does  not  bar  the  ac- 
tion.    {Dusar  v.  Murgatroyd,  1  Wash.  13;  Hughes  v.  okver^  8  Penn.  426.) 

The  only  rule  prescribed  is  the  practicability  of  proyine:  the  debt,  and 
this  can  not  be  evaded  by  the  form  of  action  which  tne  creditor  may  select. 
{Hatten  v.  Speyer^  1  Johns.  37 ;  Campbell  v.  Perkins,  8  N.  Y.  430 ;  s.  o.  5 
Barb.  699 ;  Hiighcs  v.  Oliter^  8  Penn.  420 ;  contra^  Williamson  v.  Dickens,  6 
Ired.  259.) 

A  person  who  received  money  prior  to  his  bankruptcy,  under  a  pt'omise 
to  put  it  out  on  bond  and  mortgage,  and  which  he  failed  to  do,  is  not  liable 
after  his  discharge,  in  a  si)ecial  action  on  the  case,  for  such  neglect.  {Hatten 
V.  Speyer,  1  Johns.  37.) 

A  demand  fdr  damages  for  breach  of  a  contract  of  a  common  carrier  is 
barred  by  a  discharge.  ( Campbell  v.  Perkins^  5  Barb.  699;  s.  c.  8  N.  Y.  480; 
vide  Dusar  v.  Mwgatroyd^  1  Wash.  13.) 
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A  clnini  arising  from  the  neglect  of  an  officer  is  a  tort,  and  is  not  dis- 
charged.    (Elli^  V.  Ham,  28  Me.  385.) 

A  suit  against  an  agent  for  a  breach  of  duty  in  the  management  of  his 
agency  is  not  barred  by  a  discharge.    (Williamson  v,  Dickens,  5  Ired.  259.) 

The  discharge  is  not  a  bar  to  an  action  for  deceit  in  falsely  representing 
that  he  had  confessed  a  jadgment  on  a  judgment  note,  and  thereby  made  it 
a  lien  on  his  land,  for  the  action  is  distinct  and  independent  of  the  debt. 
{Hughes  v.  Oliver,  8  Penn.  426.) 

An  action  by  a  shipper  against  a  carrier  for  negligence  whereby  the  goods 
of  the  former  were  injured,  is  not  barred  by  a  discharge.  {Ditsar  v,  Murga- 
tA-oyd,  1  Wash.  13.) 

No  decree  will  be  rendered  in  equity  against  a  bankrupt  after  his  dis- 
charge, for  mortgaging  property  not  his  own,  or  for  disposing  of  the  mort- 
gaged property  prior  to  the  commencement  of  the  proceedings  in  bankruptcy. 
{Wolfe  T.  BaU,  9  B.  Mon,  208.) 

A  discharge  is  no  bar  to  an  action  in  equity  to  rescind  a  contract  on  the 
ground  of  fraud.  {Doggett  v.  Emerson,  1  W.  &  M.  195;  Smith  v.  Babcock,% 
W.  &  M.  246.) 

If  the  bankrupt  as  claimant  signed  a  bond  conditioned  to  restore  the  ves- 
sel if  judgment  should  be  rendered  against  him,  a  discharge  will  not  release 
him  from  the  bond,  if  the  decision  was  not  rendered  until  after  the  declaration 
of  the  final  dividend.     {U.  8.  v.  Bob  Roy,  18  B.  R  285  ;  s.  c.  1  Wood,  42.) 

When  the  evidence  docs  not  show  when  the  final  dividend  was  made,  the 
discharge  will  only  be  deemed  to  operate  on  claims  which  were  liquidated  or 
fixed  at  the  time  of  the  commencement  of  the  proceedings  in  bankruptcy. 
{U,  8.  V.  Rob  Roy,  13  B.  R.  235  ;  s.  c.  1  Wood,  42.) 

Suretie§. 

Tlie  surety  on  a  custom  house  bond,  in  case  of  the  discharge  of  the  prin- 
cipal in  bankruptcy,  is,  like  other  creditors,  barred  of  his  action  for  a  debt  due 
before  the  bankruptcy.  {Reed  v.  Emory,  1  S.  &  R.  339;  Kerr  v,  Hamilton,  1 
Cranch  C.  C.  546.) 

A  surety  who  has  paid  a  duty  bond  has  not  the  right  of  the  United  States 
to  proceed  against  the  person  of  the  bankrupt,  but  only  against  his  effects, 
and  the  claim  is  barred.    {Kerr  v.  Hamilton,  1  Cranch  C.  C.  546.) 

The  discharge  does  not  extend  to  contracts  upon  which  no  claim  could  be 
founded  at  the  time  of  the  commencement  of  the  proceedings  in  bankruptcy, 
and  in  regard  to  which  there  was  then  no  reason  to  presume  that  any  demand 
for  money  would  ever  exist.  The  discharge  does  not  release  a  surety  from  lia- 
bility on  a  bond  given  by  an  officer  for  the  faithful  performance  of  his  duties, 
where  the  breach  occurred  after  the  discharge  was  granted.  {Loring  v.  Kei^ 
doll,  67  Mass.  305 ;  Fowler  v.  Kendall,  44  Me.  448.) 

A  discharge  does  not  release  a  bankrupt  from  his  liability  as  surety  on  an 
injunction  bond,  when  the  proceedings  in  which  the  injunction  was  issued  are 
not  determined  until  after  the  granting  thereof.  {Easttnan  v.  Hidbard,  13  B. 
R  360';  s.  c.  54  N.  H.  604.) 

A  bond  to  secure  the  faithful  performance  of  official  duties  is  a  continuing 
indemnity,  and  every  breach  of  it  is  a  good  cause  of  action,  affording  a  rem- 
edy when,  and  only  when,  each  severally  occurs.  A  discharge  releases  the 
surety  for  all  breaches  that  occurred  prior  to  the  commencement  of  the  pro- 
ceedings in  bankruptcy.     {Fowler  v.  Kendall,  44  Me.  448.) 

A  discharge  does  not  release  the  bankrupt  from  his  liability  to  his  surety 
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on  a  deliyery  bond  if  be  pays  the  amount  for  which  he  is  liable  after  the 
-commencement  of  the  proceedings  in  bankruptcy,  although  the  breach  oc- 
curred before  that  time.     {Pogus  v.  Jayner,  6  Ark.  241.) 

The  claim  of  a  surety  upon  an  official  bond,  arising  from  the  neglect  of 
the  officer,  is  not  barred  by  a  discharge.     {Ellis  v.  Uam^  2S  Me.  885.) 

If  a  judgment  is  rendered  against  the  principal  and  the  surety  after  the 
commencement  of  proceedings  in  bankruptcy,  but  before  the  granting  of  a 
■discharge  to  the  principal,  the  surety  on  paying  the  judgment  will  have  a 
claim  against  the  principal.     (Pihs  v.  McDonald,  d2  Me.  418.) 

The  discharge  releases  the  bankrupt  from  his  liability  to  a  surety  upon  his 
note  or  bond,  although  some  of  the  instalments  fell  due  and  were  paid  by  the 
.surety  after  the  granting  of  the  discharge.     {Fulfwood  v.  Bmhjisldy  14  Penn. 
90.) 

A  surety  can  not  recover  against  a  principal  who  has  been  discharged  in 
bankruptcy,  upon  payment  of  an  obligation  for  which  the  bankrupt  was  lia- 
ble before  his  discharge.  His  claim  is  contingent,  and  may  be  proved. 
(lApseomby,  Ghaee,  28  Ark.  281 ;  JUacey.  Wells,  7  How.  272 ;  s.  c.  17  Vt.  503; 
X07itra,  Oreenleqf  Y.  Maker,  2  Wash.  44.) 

The  discharge  does  not  release  the  bankrupt  from  his  liability  to  a  surety 
for  money  paid  on  a  jud&rment  rendered  against  them  both  atler  the  granting 
of  the  discharge.     (Leighton  v.  Atkins,  35  Me.  118.) 

The  claim  of  a  surety  on  a  replevin  bond  against  his  cosurety  for  contri- 
bution is  barred,  although  judgment  is  not  rendered  in  the  replevin  suit  until 
after  the  discharge  is  granted.     {Tobias  Y.  Rogers,  13  N.  Y.  59.) 

The  discontinuance  of  a  suit  by  the  obligee  in  an  official  bond  against  the 
■surety,  upon  a  plea  of  the  discharge,  does  not  relieve  him  from  liubility  for 
contribution  to  his  cosurety.     {Dole  v.  Warren,  33  Me.  04.) 


Judgments. 

A  demand  ex  delicto  is  not  discharged  unless  a  judgment  wns  obtained 
upon  it  before  the  commencement  of  the  proceedings  in  bankruptcy,  thereby 
changing  its  character  from  tort  to  debt.  {Ellis  v.  Ham,  28  Me.  885  ;  Crouek 
y.  Gridley,  6  Hill,  250 ;  Kellogg  v.  Schuyler,  2  Denio,  73.) 

A  discharge  releases  the  bankrupt  from  all  judgments  rendered  against 
him  prior  to  the  commencement  of  the  proceedings  in  bankruptcy,  for  a  judg- 
ment is  a  debt  of  record.    {Blake  v.  Bigelow,  6  Geo.  487.) 

A  judgment  of  separation  of  property  is  released  by  a  discharge.  {AUing 
V.  Egau,  11  Rob.  [La.]  244.) 

A  judgment  in  an  action  in  tort  is  barred  by  a  discharge.  ( Comstoch  v. 
Grout,  17  Vt.  512 ;  in  re  Edson  Comstock,  22  Vt.  642.) 

A  judgment  obtained  upon  a  breach  of  promise  to  marry  is  barred.  {In  re 
fiidle,  2  B.  R,  220.) 

A  judgment  in  an  action  for  seduction,  rendered  prior  to  the  commence- 
ment of  the  proceedings  in  bankruptcy,  is  not  barred.  {Tn  re  Samuel  S.  Cot- 
ton, 2  N.  Y.  Leg.  Obs.  370;  Mssau  v.  Parker,  2  Penn.  L.  J.  298.) 

The  discharge  does  not  release  the  bankrupt  from  a  decree  for  the  main- 
tenance of  a  bastard  child.  The  character  of  the  claim  partakes  of  the 
nature  of  a  penalty  and  police  regulation  for  the  enforcement  of  a  moral  and 
natural  duty,  resulting  from  a  wrongfiil  and  criminal  act,  and  has  nothing  of 
the  character  of  a  debt  except  the  duty  to  pay  money  to  another.  (Comm,  v. 
Erisman,  21  Pitts.  L.  J.  69 ;  in-re  Samuel  S.  Cotton,  2  N.  Y.  Leg.  Obs.  370.) 
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Where  a  decree  directs  the  payment  of  a  certain  sum  every  month  as  ali- 
mony, the  monthly  payments  which  fall  due  aft«r  the  commencement  of  the 
proceedings  in  bankruptcy  are  due  by  natural  obligation  and  not  by  contract, 
and  are  notiaffected  by  a  discharge.     {In  re  Edward  Garrett,  11  B.  R.  493.) 

The  certificate  of  discharge  is  no  bar  to  a  judgment  for  a  prior  debt  ob- 
tained after  the  granting  thereof.     {Self ridge  v.  Lithgoic^  2  Mass.  374.) 

The  discharge  maybe  pleaded  to  a  sci.  fa.  to  revive  a  judgment.  {Ihin- 
can  V.  Hargrove^  22  AJa.  150.) 

The  discharge  is  no  defense  to  a  seLfa.  to  revive  a  judgment  of  revivaV 
entered  after  the  granting  of  a  discharge,     {titewart  v.  Colwell,  24  Penn.  67.) 

A  judgment  entered  after  the  commencement  of  the  proceedings  in  bank- 
ruptcy in  an  action  in  tort  is  not  barred  by  a  discharge,  although  the  rerdict 
was  rendered  before  that  time.    {Kellogg  y.  Schuyler^  2  Denio,  73.) 

If  a  verdict  in  an  action  for  a  tort  is  rendered  before  the  commencement 
of  the  proceedings  in  bankruptcy,  and  the  entry  of  a  judgment  is  suspended 
by  a  motion  for  a  new  trial,  and  is  not  made  until  after  the  granting  of  a  dis- 
charge, the  judgment  is  not  barred.     {Nassau  v.  Parker ^  2  Penn.  L.  J.  298.) 

The  report  of  referees  is  equivalent  to  the  verdict  of  a  jury.  Although 
the  report  liquidates  the  damages,  it  does  not  change  the  nature  of  the  de- 
mand. That  remains  the  same  until  it  is  extinguished  by  the  judgment,  and 
if  that  is  entered  after  the  commencement  of  the  proceedings  in  bankruptcy 
the  claim  for  the  tort  is  not  barred  by  a  discharge.  {Crouch  v.  Oridley^  6 
Hill,  260.) 

An  agreement  among  the  referees  as  to  the  amount  of  the  damages,  with* 
out  a  report,  does  not  change  the  nature  of  the  demand.  So  long  as  the  re- 
port remains  incomplete  there  is  nothing  but  the  original  tort.  {Crouch  v. 
Gridley,  6  Hill,  250.) 

If  a  judgment  by  default  is  entered  before  the  granting  of  a  discharge  in 
an  action  pending  at  the  time  of  the  commencement  of  the  proceedings  in 
bankruptcy,  and  a  final  judgment  entered  after  the  granting  of  the  discbarge, 
the  discharge  is  a  bar  to  the  demand,  for  the  bankrupt  was  not  bound  to  sub- 
mit to  the  discretion  of  the  court  by  applying  to  have  the  default  set  aside. 
{Ewing  v.  Peek,  17  Ala.  839.) 

The  discharge  does  not  release  the  bankrupt  from  a  judgment  entered  np 
after  the  granting  of  a  discharge  in  an  aciion  pending  at  the  time  of  the 
commencement  of  the  proceedings  in  bankruptcy,  and  in  which  a  default  wa5 
entered  before  the  discharge  was  granted.     {HoUUter  v.  Abbott,  31  N.  H.  442.) 

A  judgment  entered  after  the  filing  of  the  petition  in  bankruptcy  upon  a 
decision  rendered  prior  thereto  is  released  by  the  discharge.  {Monroe  v.  Di>t<^J^ 
6  Lans.  255 ;  8.  c.  50  N.  Y.  593.) 

The  discharge  is  not  a  bar  to  the  bankrupt's  liability  for  costs  of  a  suit 
pending  in  his  name  at  the  time  of  the  commencement  of  the  proceedings  in 
bankruptcy,  and  subsequently  prosecuted  in  his  name.  {Bridget  v.  Artiumr, 
5  How.  91.) 

If  the  bankrupt  was  plaintiff  in  an  action  pending  at  the  time  of  the 
commencement  oi  proceedings  in  bankruptcy,  and  made  no  objection  at  the 
time  of  the  entry  of  a  judgment  against  him  for  costs  on  his  failure  to  sus- 
tain his  suit,  his  discharge  will  not  release  him  from  such  judgment.  {WWti^^* 
V.  Warren,  27  Me.  438.) 

The  costs  which  accrue  after  the  commencement  of  the  proceedings  ^^ 
bankruptcy  rest  upon  the  original  debt,  and  a  plea  puis  darrein  eontinuance 
operates  as  a  discharge  of  the  action  for  the  costs  as  well  as  the  debt.  (^^^ 
rington  v.  McNaughUm,  20  Vt.  293 ;   Clark  v.  Bowling,  8  N.  Y.  216.) 
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The  discbarge  releases  the  bankrupt  from  all  liability  for  costs  in  an  action 
pending  in  his  name  at  the  time  of  the  commencement  of  tbe  proceedings  in 
Dankruptcy,  although  the  suit  was  prosecuted  by  him  after  that  time  and 
dismissed  after  the  granting  of  his  discharge.  {Leavitt  y.  Baldwin^  4  Edw. 
Cb.  289.) 

The  discharge  releases  the  bankrupt  from  a  judgment  for  a  provable  debt 
entered  after  the  commencement  of  the  proceedings  in  bankruptcy  and  before 
the  granting  of  a  discharge.  {EarringtonY.  McNaughton^  20  Vt.  293 ;  Dresser 
V.  Brooks,  8  Barb.  429  ;  Johnson  v.  Fitzkugh,  8  Barb.  Ch.  860;  McDonald  v. 
Ingra?Mm,  30  Miss.  389 ;  Clark  v.  Bawling,  3  N.  Y.  216 ;  Rogers  v.  West.  Ins^ 
Co.  1  La.  An.  161 ;  Fox  v.  Woodruff,  9  Barb.  498;  Dick  v.  Potoell,  2  Swan, 
632 ;  Downer  v.  BoiceU,  26  Vt.  897 ;  contra.  Bradford  v.  Bice,  102  Mass.  472  „ 
Ellis  V.  Ham,  28  Me.  885 ;  Thompson  v.  Hewitt,  6  Hill,  254  ;  KeUogg  v.  Schuy- 
ler, 2  Denio,  78 ;  Woodbury  r.  Perkins,  59  Mass.  86 ;  HoUn'ook  v.  Foss,  27  Me. 
441;  Uran  v.  Houdlette,  36  Me.  15;  Pike  v.  McDonald,  32  Me.  418;  Ingersoll 
V.  Bhoades,  Hill  &  D.  Sup.  371;  Fisher  v.  Foss,  30  Me.  459;  Boden  v.  Jaco, 
17  Ala.  344.)- 

A  discharge  is  no  bar  to  an  action  on  a  judgment  rendered  in  another 
State  after  the  granting  of  the  discharge,  if  it  would  not  be  a  bar  to  a  simi- 
lar action  upon  a  judgment  rendered  in  the  State.  {Bees  v.  Butler,  18  Mo. 
173.) 

When  an  action  is  brought  in  another  State  on  a  judgment  rendered  after 
the  commencement  of  the  proceedings  in  bankruptcy,  but  before  the  granting 
of  a  discharge,  it  will  be  deemed  to  be  barred  by  the  discharge  if  it  would 
be  barred  by  the  laws  of  the  State  where  the  judgment  was  rendered.  {Hag- 
gerty  y.  Amory,  89  Mass.  458.) 

If  the  jurisdiction  of  the  district  court  over  the  person  of  the  debtor  is 
shown,  it  will  be  presumed  that  the  notices  to  the  creditors  have  been  regu- 
larly given  until  the  contrary  appears.  (Morse  v.  Presby,  25  N.  H.  299 ;  Buck- 
man  V.  Cowell,  1  N.  y.  505  ;  Norris  v.  Goss,  2  Spear,  80.) 

Remedies  against  Judgments. 

A  judgment  will  be  set  aside  for  the  purpose  of  letting  the  bankrupt  plead 
his  discharge  when  it  appears  to  have  been  entered  without  his  knowledge 
or  acquiescence,  or  under  such  circumistances  as  would  induce  a  court  to  open 
a  judgment,  when  it  is  clear  that  the  defendant  has  a  valid  defense.  {Comm, 
V.  HiUfer,  5  Penn.  L.  J.  331.) 

If  application  is  seasonably  made,  a  judgment  by  default  will  be  stricken 
off  upon  terms  to  allow  a  party  to  plead  his  discharge  in  bar  to  the  further 
maintenance  of  the  suit.  The  bankrupt  law  is  to  be  treated  with  the  same 
respect  as  if  it  were  a  statute  of  the  State.  (Savings  Bank  v.  Webster,  48 
N.  a,  21,  Lee  v.  Phillips,  6  Hill,  246 ;  Carter  v.  Goodrich,  1  How.  Pr.  239.) 

If  the  bankrupt's  attorney  fails  by  mistake  to  appear  and  plead  his  dis- 
charge, and  judgment  is  entered  by  default,  a  review  may  be  granted.  (Shurt- 
ieff  V.  Thompson,  12  B.  R.  524;  s.  c.  63  Me.  118.) 

The  bankrupt  may  be  required  to  pay  costs  before  the  judgment  will  be 
set  aside.     (Lee  v.  Phillips,  6  Hill,  246.) 

If  he  omits  to  plead  his  discharge  when  he  has  the  opportunity,  the  court 
will  not  relieve  him  on  motion.    (Budge  v.  Bundle,  1  N.  Y.  Supr.  649.) 

The  plea  of  bankruptcy  is  not  a  privileged  plea,  nor  is  it  regarded  with 
such  favor  that,  under  the  rules  of  common  law  practice  and  pleading,  a  de- 
fault will  be  opened  to  let  in  the  plea.    (Park  v.  Casey,  35  Tex.  536.) 

A  new  trial  will  not  be  granted  if  the  bankrupt  has  been  guilty  of  lachea 
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in  pleading  his  discharge.     {Manwarring  v.  Koun9^  35  Tex.  171 ;  Park  v.  (7> 
wsy,  85  Tex.  586.) 

A  judgment  obtained  against  a  discharged  bankrupt  in  a  ^x^nding  actios 
under  circumstances  going  to  show  fraud,  trick,  or  contrivance,  may  be  en- 
joined.    (Mantcarring  v.  I^ounSy  85  Tex.  171 ;  Park  v.  Casei/,  35  Tex.  536.) 

If  the  bankrupt  at  the  time  of  the  rendition  of  the  judgment  against  h\m 
is  in  attendance  upon  the  court  as  a  grand  juryman,  this  is  good  ground  for 
enjoining  the  judgment.  It  is  error  not  to  cause  him  to  be  called  before 
entering  a  judgment  by  default  against  him.  {Manwa/rring  v.  Koim^  3o 
Tex.  171.) 

If  the  judgment  is  set  aside  to  permit  the  defendant  to  plead  a  discharge, 
the  plaintiff  may  discontinue  without  costs.     {Lee  v.  Phillip*^  6  Hill,  346.) 

When  a  judgment  is  set  aside  by  the  granting  of  anew  trial,  the  defend- 
ant may  plead  a  discharge  obtained  since  the  rendition  of  the  judgment 
The  court  can  not  render  a  judgment  against  the  defendant  in  the  face  of  his 
discharge,  nor  in  his  favor  upon  any  plea  of  set-off,  as  that  belongs  to  Wm 
assignee.  The  suit  may  be  dismissed  without  prejudice,  leaving  the  partifv 
to  tSeir  remedies  under  the  bankrupt  law.     {Hwrnble  y.  Garsor^  6  B.  R.  84.) 

The  defendant  can  not  move  to  have  his  discharge  entered  of  record  for 
the  purpose  of  preventing  the  issuing  of  an  execution  before  one  is  sued  out 
for  that  would  enable  him  to  become  the  actor  while  the  creditor  is  pas- 
sive.    {Brown  v.  Branch  Bank,  20  Ala,  420.) 

An  execution  should  not  issue  upon  a  judgment  after  the  debtor  has  ob- 
tained a  discharge,  without  an  order  of  the  court  allowing  it  made  upon  notice 
to  the  bankrupt  of  the  motion  for  such  order.  {Fhands  v.  Ogdefi^  22  N.  J. 
L.  210;  Alcott  v.  Avery,  1  Barb.  Ch.  347.) 

If  execution  is  issued  upon  a  judgment  which  is  released  by  the  dischai^ 
it  will  be  set  aside,  on  motion,  and  a  perpetual  stay  entered.  {Ruber  r.  Efjf^ 
4  A.  L.  J.  185 ;  Monroe  v.  TJ^ton^  6  Lans.  255 ;  s.  c.  50  N.  Y.  593 ;  ThomM  v. 
8haw,  2  Cin.  97;  Grahim  v.  Pierson,  6  Hill,  247;  Melhugald  v.  Beid,  5  Ala. 
810;  Stswarty,  Hargrove,  23  Ala.  429;  Alcott  y.  Avery,  1  Barb.Ch.  847;  Cur- 
tUv,  Slosson,  6  Peun.  265 ;  Chambers  v.  Neale,  13  B.  Mon.  256.) 

When  the  discharge  is  granted,  an  execution  levied  prior  to  that  time  upon 
property  of  the  bankrupt  acquired  subsequently  to  the  filing  of  the  petition 
in  bankruptcy,  will  be  set  aside,  although  the  judgment  creditor  did  not  prore 
his  debt.     {Bank  v.  Franciseus,  10  Mo.  27.) 

A  p6ri)etual  stay  of  execution  will  be  gi*anted  where  a  verdict  was  rendered 
before  the  commencement  of  the  proceedings  in  bankruptcy,  but  the  entry  •( 
the  judgment  was  suspended  by  a  motion  for  a  new  trial,  but  finally  made  be- 
fore the  granting  of  the  discharge.  {MechanM  Bank  t.  Lawrence^  1  Sandf. 
659.) 

A  perpetual  stay  will  not  be  granted  where  the  judgment  was  entered  after 
the  commencement  of  the  pruceeding3  in  bankruptcy,  under  an  agreement  that 
it  should  not  be  affected  by  any  discharge  that  might  be  obtained.  {Thomp- 
son V.  Hewitt,  6  Hill,  254.) 

A  perpetual  stay  of  execution  is  never  granted  where  the  defendant  might 
have  pleaded  his  discharge.     {Lee  v.  Phillips,  6  Hill,  246.) 

On  motion  for  a  perpetual  stay  of  execution,  the  discharge  may  be  proved 
by  a  copy.     {Thompson  v.  Hewitt,  6  Hill,  254.) 

As  the  creditor  is  entitled  to  appear  and  oppose,  the  motion  will  only  \t^ 
gt-anted  upon  the  payment  of  the  costs  of  opposing.  {Huber  v.  Bly,  4  A.  L. 
J.  185;  Mechanics'  Bunk  v.  Lawrence,  1  Sandf  659.) 
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Whether  the  property  which  is  taken  ou  the  execution  was  fraudulently 
transferred  to  another  prior  to  the  commencement  of  the  proceedings  in  bank- 
ruptcy, is  a  question  which  will  not  be  tried  on  the  motion  to  set  asid«  the 
levy.     {Th07nas  v.  Shaw,  2  Cin.  97.) 

A  court  of  equity  has  nojnore  right  to  interfere  to  annul  a  judgment  ren- 
dered after  the  bankrupt  had  an  opportunity  to  plead  his  discharge,  in  order 
to  give  effect  to  the  discharge,  than  it  has  to  set  aside  a  judgment  in  favor  of 
any  other  defense.  {Bellamy  y.  Woodson,  4  Geo.  175;  Stewart  y,  Oreen,  11 
Paige,  536.) 

The  mere  postponement  of  a  cause  from  term  to  term,  until  the  defendant 
obtains  his  discharge,  and  the  taking  of  a  judgment  at  that  time,  do  not  con- 
stitute a  fraud  in  the  obtaining  of  the  judgment,  or  entitle  the  defendant  to 
relief  in  equity.     {Bellamy  v.  Woodson,  4  Geo.  175.) 

Where  a  judgment  by  default  was  rendered  against  the  bankrupt  prior  to 
the  commencement  of  the  proceedings  in  bankruptcy,  and  the  case  then  con- 
tinued from  term  to  term,  until  a  discharge  was  granted,  his  negligence  in 
omitting  to  plead  his  discharge  will  prevent  him  from  obtaining  relief  in 
equity  against  a  final  judgment  subsequently  rendered  against  him.  {Bellamy 
V.   Woodson,  4  Geo.  175.) 

A  discharge  extin^ishes  a  judgment  which  existed  before  the  commence- 
ment of  proceedings  m  bankruptcy,  and  all  proceedings  on  2k  fieri  facias  issued 
thereon  are  irregular  and  illegal,  and  may  be  enjoined.  {Murphy  v.  Smith, 
22  La.  An.  441.) 

If  the  goods  of  a  bankrupt  are  seized  under  a  fieri  facias  issued  upon  a 
judgment  in  respect  of  a  debt  due  before  the  bankruptcy,  the  court,  on  motion, 
will  set  aside  the  execution.  The  remedy  is  in  the  court  out  of  which  the 
execution  issued,  by  a  summary  application,  when  the  discharge  operates  upon 
the  judgment.  The  court  will  not  set  aside  the  execution  without  giving  the 
execution  creditor  an  opportunity  to  show  that  the  discharge  is  inoperative  as 
against  his  debt,  and,  when  necessary,  will  direct  an  issue  to  try  the  fact. 
The  creditor  may  resist  the  application  on  any  of  the  grounds  which  except 
his  debt  from  the  effect  of  the  discharge,  and  the  court  will  determine  the 
question  on  affidavits  in  a  summary  manner,  or  will  grant  an  issue  in  its  dis- 
cretion.    {Linn  v.  Hamilton,  34  N.  J.  L.  305.) 

When  the  execution  is  regular  upon  its  face,  and  is  issued  by  the  proper 
authority,  and  executed  by  the  officer  to  whom  it  is  directed,  the  judgment 
debtor  can  not  recover  the  possession  of  the  property  by  an  action  of  replevin, 
even  though  he  may,  after  the  rendition  of  the  judgment  and  before  the  issue 
of  the  execution,  have  obtained  a  discharge  in  bankruptcy.  ( Westenherger  v. 
Wheaton,  8  Eans.  169.) 

The  district  court  has  no  jurisdiction  to  enjoin  a  creditor  who  has  caused 
an  execution  to  be  issued  on  a  judgment  rendered  after  the  commencement  of 
proceedings  in  bankruptcy.  The  jurisdiction  of  the  bankrupt  court  ceases 
with  the  granting  of  the  discharge.     {Penny  v.  Taylor,  10  B.  R.  200.) 

If  a  discharge  is  valid,  it  extinguishes  a  prior  judgment,  and  an  execution 
thereon,  though  it  may  be  a  protection  to  the  officer  who  makes  the  levy,  can 
not  justify  the  party  at  whose  instance  it  issues.  He  acts  at  his  peril.  Al- 
though he  is  ignorant  of  the  discharge,  yet,  if  he  takes  the  bankrupt's  prop- 
erty without  authority,  it  is  a  trespass  for  which  he  must  answer,  however 
innocent  he  may  be  of  any  intention  to  do  an  illegal  act.  {Ruckman  v.  Cowell, 
1  N.  Y.  505.) 

A  judgment  creditor  may  issue  an  execution  on  his  judgment,  and  the 
execution  is  not  absolutely  void  but  voidable  only;  that  is,  it  is  a  valid  writ 
until  the  bankrupt  shows  it  to  be  erroneous.     The  execution  will  afford  pro- 
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tection  to  the  party  issuing  it  until  it  is  set  aside.      ( Cogburn  v .  Spence^  15 
Ala.  549;  Sodm  y.  Jaco^  17  Ala.  844.) 

When  the  bankrapt  has  caused  the  execution  to  be  set  aside,  then  the 
party  issuing  the  process  is  responsible  for  all  the  injury  resulting  to  the 
bankrupt  from  the  execution.      (Gogburn  v.  Spenfie^  15  Ala.  549.) 

Alien  O^ditors. 

A  discharge  in  bankruptcy  bars  a  foreign  as  well  as  a  domestic  creditor. 
There  is  no  need  of  an  express  declaration  of  the  legislature  that  foreign 
creditors  are  included  in  the  operation  of  the  bankrupt  law  when  the  lan- 
guage of  the  statute  is  otherwise  sufficiently  general  and  comprehensive,  and 
when  the  evident  policy  of  the  law  is  to  embrace  all  debts  that  can  be  proved, 
and  to  give  the  unfortunate  merchant  who  conducts  himself  fairly,  new  credit 
in  the  commercial  world  and  new  capacity  for  business.  (Murray  v.  De 
EoUenham^  6  Johns.  Ch.  52 ;  in  re  Augustus  Zarega,  1  N.  Y.  L^.  Obs.  40 ;  a. 
c.  4  Law  Rep.  480;  Pattuan  <Sb  Co.  v.  Wilbur,  12  B.  R.  193 ;  s.  c.  10  R  I. 
448;  contra^  Lizardi  v.  Cohen^  3  Qill,  480;  McMenomy  v.  Murray^  8  Johns. 
Ch.  485.) 

Ellens, 

In  order  to  give  full  effect  to  all  the  provisions  of  the  act,  the  bankrupted 
certificate  must  be  made  to  operate  as  a  discharge  of  his  person  and  future 
acquisitions,  while,  at  the  same  time,  mortgagees  and  other  lien  creditors  are 
permitted  to  have  their  satisfaction  out  of  the  property  mortgaged  or  subject 
to  lien.     {Peck  v.  Jenness,  7  How.  612.) 

If  a  vendee  who  has  taken  a  bond  of  conveyance  sells  the  land  to  another 
who  agrees  to  pay  the  consideration,  a  discharge  will  release  the  vendee 
from  personal  liability  but  will  not  affect  the  vendor's  lien  or  the  rights  of 
the  purchaser.    (Lewis  v.  HawhinSy  28  Wall.  119.) 

The  certificate  of  discharge  does  not  prevent  those  entitled  from  recover- 
ing any  specific  property  held  by  the  bankrupt  in  a  fiduciary  capacity.  ( Wal- 
ler V.  Edwards^  6  Litt.  848.) 

The  discharge  operates  to  bar  actions  for  the  recovery  of  debts  only,  and 
can  not  be  pleaded  to  a  summary  process  in  the  nature  of  a  possessory  action 
to  recover  the  possession  of  land.    (Crosby  v.  We/Utooi'thy  48  Mass.  10.) 

The  discharge  of  the  tenant  will  not  prevent  the  landlord  from  recover- 
ing in  an  action  of  replevin  instituted  prior  to  the  commencement  of  the  pro- 
ceedings in  bankruptcy  to  recover  property  taken  as  distress  for  rent.  (Sut- 
ler V.  Morgan^  8  W.  &  S.  58.) 

The  discharge  can  not  be  pleaded  to  a  set,  fa.  to  enforce  a  mechanic's  lien, 
for  the  proceeding  is  strictly  in  rem,     (McCuUough  v.  Caldwell^  5  Ark.  287.) 

The  discharge  does  not  affect  the  lien  of  a  judgment.  (McCanee  v.  Taylor^ 
10  Gratt  580.) 

If  the  judgment  proposed  to  be  revived  is  a  lien  on  land,  the  revival  may 
be  limited  to  a  sale  of  the  land,  leaving  the  discharge  to  operate  as  an  absolu- 
tion of  the  personal  obligation.  (Eeed  v.  BuUingtony  11  B.  R.  408;  s.  c.  49 
Miss.  228.) 

If  an  action  of  covenant  is  brought  against  the  bankrupt  on  an  express 
covenant  in  a  ground  rent  deed,  for  rent  that  fell  due  prior  to  the  commence- 
ment of  the  proceedings  in  bankruptcy,  a  restricted  judgment  may  be  entered, 
to  be  levied  only  on  the  land  out  of  which  the  ground  rent  issues,  for  the 
rent  is  a  lien  on  the  land.     (Large  v.  BosleT^  8  Penn.  L.  J.  246.) 

When  an  attachment  has  been  laid  upon  the  property  of  the  bankrupt 
prior  to  the  period  of  four  months  next  preceding  tne  commencement  of  pro- 


§  5119.]  NOTES  OP    DECISIONS.  747 

ceedings  in  bankruptcy,  a  judgment  may  be  entered  in  the  court  in  which 
such  attachment  is  pending,  to  be  enforced  against  the  property  attached, 
and  not  to  be  enforced  against  the  person  of  the  bankrupt,  even  though  th& 
discharge  is  pleaded  in  bar  of  the  further  maintenance  of  the  attachment 
suit.  {Bates  y.  Tappan,  3  B.  R.  647 ;  s.  c.  09  Mass.  376 ;  Bowman  v.  Harding ^ 
4  B.  R.  20;  s.  c.  56  Me.  559;  Leighton  v.  Eelsey  et  al.  4  B.  R.  471;  s.  c.  57 
Me.  85;  Ingraham  v.  PhiUips,  1  Day,  117.) 

A  party  having  a  judgment  lien  upon  property  conveyed  by  the  bank- 
rupt, before  the  filing  of  his  petition,  to  another,  may  enforce  it  by  vlJi.  fa^y 
even  after  a  discharge  has  been  granted,  when  neither  the  judgment  nor  the 
property  has  ever  been  before  the  bankrupt  court  for  adjudication.  (Jones  v. 
LeUyettet  al.  39  Geo.  64;  contra^  Blum  v.  EllU^  13  B.  R.  345.) 

A  judgment  which  is  a  lien  upon  property  sold  by  the  bankrupt  before 
the  commencement  of  the  proceedmgs  in  bankruptcy  may  be  enforced  against 
such  property  after  the  grantinsf  of  the  discharge,  although  it  was  proved 
against  the  bankrupt's  estate,  if  such  proof  was  subsequently  withdrawn 
under  a  special  order  of  the  bankrupt  court.  (PhUlipa  y.  Bowdoin^  14  B.  R. 
43 ;  8.  c.  52  Geo.  544.) 

A  judgment  creditor  may  enforce  his  lien  against  land  sold  by  the  bank- 
rupt before  the  commencement  of  the  proceedings  in  bankruptcy,  although 
he  abandoned  a  levy  made  upon  personal  property  by  permitting  it  to  go> 
back  into  the  hands  of  the  defendant,  and  did  not  follow  it  into  the  hands 
of  the  assignee.     ( Wimhip  v.  Phillips^  14  B.  R.  50 ;  s.  c.  52  Geo.  593.) 

A  party  who  has  a  lien  upon  property  fraudulently  conveyed  away  by  the 
bankrupt  may  prosecute  a  suit  to  enforce  it,  instituted  before  the  commence- 
ment of  proceedings  in  bankruptcy,  even  though  the  discharge  is  pleaded  in 
bar  of  the  suit.  {Payne  et  al.  v.  Able  et  al.  4  B.  R.  220 ;  s.  c.  7  Bush,  344 ; 
Fetter  v.  Cirode,  4  B.  Mon.  482;  Lowry  v.  Morrison^  11  Paige,  827.) 

In  such  a  case  the  proper  course  for  the  bankrupt  is  to  apply  for  an  order 
that  the  complainant  proceed,  and  bring  the  assignee  before  the  court  by  a 
supplemental  bill  in  the  nature  of  a  bill  of  revivor.  The  bankrupt  may  then 
by  plea  or  answer  set  up  his  discharge  in  bar  of  the  suit  so  far  as  he  is  con- 
tinued a  party  to  the  same  by  such  supplemental  bill.  {Lowry  v.  Morrison^ 
11  Paige,  327.) 

A  discharge  in  bankruptcy  constitutes  no  defense  to  an  action  to  foreclose 
a  mortgage.  But  no  judgment  can  be  rendered  against  the  bankrupt  for  any 
deficiency.  This  applies  to  a  mortgage  of  personal  as  well  as  real  property. 
{Pierce  v.  WUcox,  40  Ind.  70;  Truitt  v.  Truitt,  38  Ind.  16;  City  .Bank  v. 
Walton^  5  Rob.  [La.]  158 ;  Stexoart  v.  Anderson,  10  Ala.  504 ;  Second  National 
Banic  V.  8taU  National  Bank,  11  B.  R  49;  s.  c.  10  Bush,  367;  Eohertsr. 
Woods,  38  Wis.  60.) 

When  the  bankrupt  has  received  a  discharge,  he  may  apply  to  the  State 
court  for  an  erasure  of  the  conventional  and  judicial  mortgages.  {IHggs  v. 
Prieur,  11  Rob.  [La.]  54.) 

A  creditor  can  not  file  a  bill  in  equity  to  set  aside  a  fraudulent  conveyance 
after  a  discharge  has  been  granted,  for  the  debt  is  thereby  discharged.  {Botts 
V.  Patton,  10  B.  Mon.  452.) 

A  bill  in  equity,  to  reach  the  property  of  the  bankrupt,  can  not  be  further 
proceeded  in  against  the  bankrupt  himself  after  the  granting  of  a  discharge. 
{Penniman  v.  Norton,  1  Barb.  Ch.  246.) 

The  commencement  and  pendency  of  proceedings  in  bankruptcy  is  no 
matter  m  bar  of  a  creditor's  suit,  as  the  bankrupt  may  fail  in  his  effort  to  ob- 
tain  a  discharge.  (Dick  v.  PoweU,  2  Swan,  632;  Ingalls  v.  Savage,  4  Peun. 
224.) 

If  the  assignee  repudiates  a  particular  piece  of  property  because  it  is  sa 
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hedged  ahout  with  difficulty  and  embarrassments  as  to  render  it  doubtful 
■whether  it  would  be  profitable  to  endeavor  to  acquire  it,  a  creditor  may  sub- 
ject it  to  the  payment  of  his  claim,  although  the  bankrupt  has  obtained  his 
discharge.     {Rugely  y.  BMmon^  19  Ala.  404.) 

If  a  party  who  has  taken  the  benefit  of  a  State  insolvent  law  under  a  statr 
ute  whicl)  gives  the  trustee  or  the  creditors  a  right  to  claim  future  acquisi- 
tions, subsequently  takes  the  benefit  of  the  bankrupt  law,  his  discharge  will 
release  his  future  acquisitions  from  the  claims  of  those  creditors  whose  debts 
•existed  prior  to  the  filing  of  his  petition.     (Beach  v.  Miller^  15  La.  An.  601.) 

If  a  debtor  who  has  obtained  a  discharge  under  a  State  insolvent  law,  sub- 
-sequently  obtains  a  discharge  under  the  bankrupt  law,  the  discharge  ia  bank- 
ruptcy will  not  afiect  the  right  of  the  insolvent  trustee  to  property  acquired 
by  inheritence  after  the  granting  thereof.     {Ldxender  v.  Ootnelly  12  B.  R.  28i.) 

If  a  surety  enters  into  a  covenant  to  pay  the  amount  that  may  be  recov 
ered  against  the  principal  in  a  certain  action,  and  the  principal  subsequently 
becomes  bankrupt,  the  court  may  allow  the  suit  to  be  prosecuted  to  judgment 
upon  the  entry  on  the  docket,  by  the  plaintiff,  of  a  stipulation  that  such 
judgment  shall  not  affect  the  defendant's  property  as  a  lien,  or  be  the  ground 
of  an  execution  against  him,  and  the  sum  so  ascvrtained  may  be  recovered 
from  the  surety  upon  the  covenant.     (Bond  v.  Gardner,  4  Binn.  269.) 

Although  the  bankrupt  personally  is  released,  yet  the  debt  due  from  the 
land  remains  undischarged,  and  he  does  not  derive  from  the  statute  sny 
power  to  do  or  assert  anythmg  which  will  impair  a  mortgage  otherwise  valid. 
His  personnl  discharge  does  not  free  bim  from  an  estoppel  arising  from  a 
covenant  in  the  mortgage.  If  the  mortgage  contains  a  covenant  against  in- 
<^umbrances,  the  debtor  is  estopped  from  setting  up  a  title  acquired  after  bis 
discharge  under  a  lien  existing  prior  to  the  mortgage.  (Bush  v.  Cooper^  Id 
How.  82;  s.  c.  20  Miss.  599;  Stewart  v.  Anderson^  10  Ala.  504.) 

A  discharge  under  the  bankrupt  law  does  not  prevent  the  creditor  from 
proving  his  debt  in  a  proceeding  previously  commenced  under  a  State  insolv- 
♦ent  law,  and  receiving  a  dividend  from  the  insolvent  estate.      (Minat  v. 
Thacher,  48  Mass.  348.) 

Nevr  Promise. 

There  is  no  law  that  requires  a  promise  to  pay  a  debt  discharged  by  pro- 
ceedings in  bankruptcy,  to  be  made  in  writing  to  be  valid.  Therefore  sach 
a  promise  may  be  proved  by  parol,  and  when  proved  is  binding.  (Barron  v. 
Benedict:  44  Vt.  618;  HUl  v.  Bobbins,  22  Mich.  475;  s.  c.  1  Mich.  N.  P.  305; 
Apperson  v.  Stewart,  27  Ark.  619.) 

If  the  bankrupt  promise  to  pay  the  debt  in  consideration  ot  an  agreement 
on  the  part  of  the  debtor  to  take  no  dividend  from  the  estate,  the  promise  is 
binding  if  everything  is  fair.     (Kingston  v.  Wharton,  2  S.  <&  R.  208.) 

The  legal  obligation  of  the  bankrupt  is  by  force  of  positive  law  discharged, 
and  the  remedy  of  the  creditor  existing  at  the  time  the  discharge  was  granted, 
to  recover  his  debt  by  suit,  is  barred.  But  the  debt  is  not  paid  by  the  dis- 
charge. The  moral  obligation  of  the  bankrupt  to  pay  it  remains.  It  is  due 
in  conscience,  although  discharged  in  law,  and  this  moral  obligation,  uniting^ 
with  a  subsequent  promise  by  the  bankrupt  to  pay  the  debt,  gives  a  right  of 
action.  (DusenJberry  v.  Iloyt,  10  B.  R.  813 ;  s.  c.  53  N.  Y.  521 ;  s.  c.  14  Abb. 
Pr.  [N.  S.]  132  ;  s.  c.  36  N.  Y.  Sup.  94  ;  Tats  v.  HoUingsworth,  6  H,&  J.  216; 
Maxim  v.  Morse,  8  Mass.  127;  Stewart  v.  Becklesn,  24  N.  J.  L.  427;  Spooner  v. 
Riissdl,  30  Me.  454 ;  WiUiums  v.  RMins,  32  Me.  181 ;  Fletcher  v.  NeaHy.  20 
N.  H.  464 ;  Herndon  v.  Gitens,  16  Ala.  261 ;  Blane  v.  Binks,  10  Rob.  [La.) 
115.) 

The  promise  by  which  a  discharged  debt  is  revived  must  be  clear,  dis- 
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tinct,  and  nneqiii vocal.     Thore  must  be  an  expression  by  the  debtor  of  a  clear 
intention  to  bind  himself  to  the  payment  of  the  debt.     {Allen  v.  Ferguson^  & 
B.  R.  481 ;   8.  c.  18  Wall.  1;  Fraley  v.  XeUy,  67  N.  C.  78;  Linton  v.  Stanton, 
4  La.  An.  401 ;  Branch  Bank  v.  Boy  kin,  9  Ala.  320;  in  re  liazleton,  82  Leg. 
Int.  13.) 

The  new  promise  must  be  distinct,  unambiguous  and  certain.  (Stem  v. 
Niwibaum,  47  How.  Pr.  489;  s.  c.  5  Daly,  882.) 

The  promise  must  be  express  in  contradistinction  to  a  promise  implied 
from  an  acknowledgment  of  the  justness  or  existence  of  the  debt.  {Yoxt- 
heimerv.  Keyser,  11  Penn.  864;  Pratt  v.  Russell,  61  Mass.  462;  Bennett  v, 
Everett,  3  R.  I.  152;  Horner  v.  Speed,  2  Pat.  &  H.  616;  Porter  v.  Porter,  81 
Me.  169.) 

The  expresiion  of  an  intention  to  pay  the  debt  is  not  sufficient.  There 
must  be  a  promise  before  the  debtor  is  bound.  An  intention  is  but  the  pur- 
pose a  man  forms  in  his  own  mind;  a  promise  is  an  express  undertaking  or 
agreement  to  carry  that  purpose  into  effect.  (Allen  y,  Ferguson,  9  B.  R.  481 ;. 
8.  c.  18  Wall.  1 ;  Bearing  v.  Moffitt,  6  Ala.  776;  Stewart  v.  lieckless,  24  N.  J. 
L.  427;  Church  v.  Winkley,  78  Mass.  460;  Yoxtheimer  v.  Keyser,  11  Penn. 
864.) 

The  expression  of  an  intention  to  do  right  is  not  sufficient  to  revive  the 
debt,  for  what  may  be  right  depends  on  many  circumstances.  The  principle- 
is  impracticable  as  a  rule  of  action  to  be  administered  by  the  courts.  (AUen 
V.  Ferguson,  9  B.  R.  481 ;  s.  c.  18  Wall.  1.) 

There  is  no  precise  form  of  words  required.  The  true  test  is,  did  the 
party  mean  that  he  would  pay  the  amount  of  the  debt  ?  If  he  did,  and  th& 
words  used  by  him  were  susceptible  of  no  other  construction,  then  they 
amount  in  law  to  an  express  promise.  {Evans  v.  Carey,  29  Ala.  99 ;  Bennett 
V.  Everett,  8  R.  I.  152.) 

A  declaration  that  he  expects  to  pay  as  fast  as  he  can  pay  in  money  is  the- 
expression  of  a  mere  hope,  without  any  words  of  promise  or  manifestation  or 
the  intent  to  contract  an  obligation.     {Barllett  v.  Peek,  5  La.  An.  669.) 

If  the  words  spoken  amount  to  nothing -more  than  loose  declarations  or 
mere  admissions,  or  the  mere  expression  of  the  obligation  in  faro  eonscientim^ 
they  are  insufficient.      {Bartlett  v.  Peck,  5  La.  An.  669 ;  Prewett  v.  Carulhers^ 
20  Miss.  491 ;  J^nttt  v.  Eterett,  8  R.  L  152.) 

A  declaration  that  he  is  able  and  willing  to  pay  the  debt  amounts  to  an 
express  promise  to  pay  it.     {Evans  v.  Carey,  29  Ala.  99.) 

As  a  promise  is  merely  evidence  of  the  determination  of  the  mind  to  do  a 
particular  act,  there  is  no  reasonable  distinction  between  **  I  will  pay,"  and 
**  I  intend  to  pay,"  on  the  happening  of  a  particular  event.  {Dewing  t. 
Moffitt,  6  Ala.  776.) 

To  prove  a  new  promise  it  is  not  necessary  to  show  that  the  word  **  prom- 
ise "  was  used.  An  agreement  to  pay,  or  any  word  signifying  an  intent  to- 
pay,  or  giving  assurance  that  he  would  pay  is  sufficient  evidence  of  a  new 
promise.     {Harris-  v.  Peek,  1  R.  L  262.) 

The  bankrupt  is  at  liberty  to  make  the  proposition  in  such  manner  as 
suits  his  own  purposes,  and  the  promise  must  be  taken  as  it  is  made.  If  be 
promises  to  pay  the  debt  by  giving  a  new  note,  this  can  not  be  construed  as  a 
promise  to  pay  the  prior  note.  The  promise  is  to  make  at  a  future  time  a 
written  agreement  to  pay  the  debt,  and  his  liability  is  not  fixed  until  the  new 
note  is  given.     {Porter  v.  Porter,  81  Me.  169.) 

A  refusal  to  give  a  new  note  is  not  inconsistent  with  an  express  promise  to< 
pay  the  existing  note.  ( Underwood  v.  Eastman,  18  N.  H.  582 ;  Pratt  v.  Russell, 
61  Mass.  462;  vide  Homer  v.  J^ed,  2  Pat.  &  H.  616.) 
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Partial  payments  on  a  debt  are  not  in  law  a  new  promise  to  pay  the  debt, 
nor  do  they  constitute  evidence  from  which  a  jury  may  infer  a  new  promise 
to  pay  the  debt.  (Stark  v.  Stinaon,  23  N.  H.  259;  Viele  v.  Ogilvis,  2  Greene, 
326.) 

The  mere  payment  of  the  interest  on  the  note  does  not  revive  the  debt, 
i^CambriJge Institution  v.  Littlefield^  60  Mass.  210.) 

A  promise  to  settle  a  demand  which  is  justly  due,  and  wholly  unpaid,  can 
mean  nothing  less  than  that  it  shall  be  paid.     (Stillwell  v.  Coape^  4  Den.  225.) 

The  new  promise,  like  every  other  contract,  must  have  the  assent  of  both 
parties.     (Samuel  v.  Cravens,  10  Ark.  380.) 

The  fact  that  no  time  was  fixed  when  the  payment  ,was  to  be  made  does 
not  affect  the  force  of  the  legal  obligation,  for  the  law  itself  will  fix  the  time. 
(Harris  v.  Peck,  1  R.  I.  262.) 

It  is  not  necessary  that  the  new  promise  shall  be  made  by  the  bankrupt  to 
the  creditor  or  his  authorized  agent.  It  may  be  made  to  a  third  person. 
(Haines  v.  Stauffer,  13  Penn.  641 ;  McKinley  Jv.  O'Keson,  5  Penn.  869 ;  Bhitu 
V.  Carey,  29  Ala.  99;  Bennett  v.  Everett,  3  R.  I.  152;  Comfort  v.  Eisenbeis,  11 
Penn.  13;  contra.  Underwood  v.  Eastman,  18  N.  H.  582.) 

In  determining  whether  the  words  amount  to  an  express  promise,  the  fact 
that  they  were  spoken  to  a  third  person,  and  not  to  the  creditor  nor  his  agent, 
may  be  taken  into  consideration  with  the  other  facts  in  evidence,  for  the 
sense  of  the  words  may  best  appear  from  them,  and  the  cause  and  occasion  of 
speaking  them  considered  together.  (Eoans  v.  Carey,  29  Ala.  99 ;  Preufett  v. 
Varuthers,  20  Miss.  491 ;  Homer  v.  Speed,  2  Pat.  &  H.  616.) 

A  request  made  by  the  bankrupt  to  a  third  party,  out  of  the  presence  of 
the  creditor,  to  indorse  a  note  for  the  amount  which  he  owed  the  creditor, 
does  not  raise  a  presumption  of  a  promise  to  pay  the  debt.  (Bach  y.  Chon,  3 
La.  An.  101.) 

The  new  promise  must  be  an  express  promise,  and  must  be  absolute  and 
unconditional.  If  there  is  anything  like  a  condition  in  the  promise,  it  must 
be  removed  by  testimony,  and  placed  on  the  footing  of  an  absolute  under- 
taking, to  entitle  the  creditor  to  a  recovery.  As  if  the  bankrupt  should  say 
that  be  would  pay  when  he  was  able,  the  creditor  must  show  an  ability  to 
pay.  (Yates  v.  UollingswortK  6  H.  &  J.  216;  Brown  t.  Collier,  8  Humph.  510; 
Mason  v.  Hughart,  9  B.  Mon.  480;  La  Tourrette  v.  Price,  28  Miss.  702; 
Samuel  v.  Cravens,  10  Ark.  380 ;  Sherman  v.  Hobnrt,  26  Vt.  60 ;  Taylor  v. 
Nixon,  4  Sneed,  352;  Ingersoll  v.  Bhoades,  Hill  &  D.  Supp.  871;  Appersmy. 
Stuart,  27  Ark.  619.) 

The  ability  to  pay  must  be  clearly  proven.  The  mere  opinion  of  witnesses 
that  a  party  has  means  sufficient  wherewith  to  discharge  the  debt  can  not  be 
regarded  as  sufficient  evidence.  The  jury  should  be  fully  satisfied,  by  facts 
proved  to  exist,  that  the  debtor  has  property  and  means  which  enable  him  to 
pay.     (Mason  v.  Hughart,  9  B.  Mon.  480.) 

If  the  promise  is  to  pay  out  of  the  proceeds  of  certain  work,  the  plaintiff 
must  prove  that  the  bankrupt  has  received  the  proceeds.  (Bearing  v.  Moffi^^ 
6  Ala.  776.) 

There  is  no  distinction  between  a  promise  made  after  the  filing  of  the 
petition,  but  before  the  certificate,  and  one  made  after  it.  Both  are  equsllj 
binding,  the  only  consideration  being  the  old  debt.  (Hornthal  v.  McBae,  67 
N.  C.  21;  FraUy  v.  Kelly,  67  N.  C.  78;  Donnell  v.  Swaim,  8  Penn.  L.  J.  893; 
C<yrliss  v.  Shepherd,  28  Miss.  550 ;  Otis  v.  Gadin,  31  Me.  567 ;  StUlwell  v  Coope. 
4  Denio,  225;  contra,  Stebbina  v.  Sherman,  1  Sandf.  510;  Ingersoll  v.  Bhoadet, 
Hill&D.  Supp.  871.) 

If  the  bankrupt,  after  the  filing  of  his  petition,  continues  to  deal  with  a 
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creditor  whose  name  is  not  placed  upon  bis  schedules,  and  makes  payments 
without  directing  that  they  shall  be  applied  to  the  subsequent  purchases, 
they  will  be  apphed  in  their  order  to  the  first  items  of  his  account.  {HUl  v. 
Boblnns,  22  Mich.  475 ;  s.  c.  1  Mich.  N.  P.  305.) 

The  statute  of  limitations  only  conmiences  to  run  from  the  time  of  the  new 
promise.     {Horner  v.  Speed,  2  Pat.  &  H.  616.) 

A  State  law  requiring  the  new  promise  to  be  in  writing  is  valid,  although 
it  applies  to  a  promise  made  before  its  adoption,  for  it  prescribes  the  kind  of 
eyiaence  necessary  to  establish  a  fact,  and  regulates  the  remedy.  {Kingley  v. 
C<nmn»^  47  Me.  91.) 

If  there  has  been  a  new  promise,  the  debt  may  be  enforced,  although  it 
was  proved  in  the  proceedings  in  bankruptcy.  {Maeoa  v.  fftighart,  9  B.  Mon. 
480.) 

The  benefit  of  the  new  promise  does  not  pass  to  the  indorsee  of  the  note 
to  whom  it  is  subsequently  indorsed,  for  the  new  promise  is  not  negotiable. 
( Warden  v.  Foster,  31  Me.  558 ;  White  v.  Gushing,  80  Me.  267 ;  WaUnidge  v. 
Harroon,  18  Vt.  448.) 

A  new  promise  made  to  the  payee  of  a  negotiable  note  is  a  promise  to  pay 
to  him  or  order,  according  to  its  tenor,  and  will  inure  to  the  benefit  of  a  sub- 
sequent indorsee.  {Way  v.  Sperry,  60  Mass.  238:  Underwood  v.  Eastman,  18 
N.  H.  682.) 

A  new  promise  to  pay  a  specialty  debt  does  not  revive  the  original  debt 
as  a  debt  by  specialty,  but  the  original  debt  is  merely  a  ^od  consideration 
for  the  new  promise.  (Field^s  Estate,  2  Rawle,  851 ;  Oraham  v.  Hunt,  8  B. 
Mon.  7.) 

If  the  debt  has  been  revived  by  a  new  promise,  an  action  of  debt  may  be 
maintained  on  a  judgment.  The  new  promise  places  the  debt  in  the  same 
condition  as  it  was  before  the  discharge,  and  is  a  fiiU  and  complete  answer  to 
the  discharge.     {Otis  v.  Qazlin,  81  Me.  567;  Maxim  v.  Morse,  8  Mass.  127.) 

The  creditor  should  wait  until  the  proceedings  in  bankruptcy  are  fully 
closed,  for  the  promise  must  be  understood  as  meaning  only  to  pay  so  much 
as  may  remain  unpaid  after  exhausting  all  the  assets,  and  after  the  assignee 
has  fully  reported.     {Mason  v.  Hughart,  9  B.  Mon.  480.) 

Whether  the  debtor  has  made  a  new  promise  will  not  be  determined  upon 
conflicting  evidence  on  a  motion  for  leave  to  issue  an  execution.  {Shuman  v. 
Strauss,  10  B.  R  800 ;  s.  c.  52  N.  Y.  404 ;  s.  c.  34  N.  Y.  Sup.  6.) 

When  the  bankrupt  has  promised  to  pay  the  debt  after  his  discharge,  the 
creditor  may  bring  his  action  upon  the  original  demand,  and  reply  the  new 

Cromise  in  avoidance  of  the  discharge  set  out  in  the  plea.  The  discharge 
ars  the  debt  svb  modo  only,  and  the  new  promise  operates  as  a  waiver  of  the 
defense  which  the  discharge  gave.  {Dusenbury  v.  Hoyt^  10  B.  R.  313;  s.  c. 
53  N.  Y.  521 ;  8.  c.  14  Abb.  Pr.  [N.  S.]  132;  s.  c.  36  N.  Y.  Sup.  94;  Maxim 
V.  Morse,  8  Mass.  127;  contra,  Egbert  v.  McMichael,  9  B.  Mon.  44 ;  Carson  v. 
Oebom,  10  B.  Mon.  155.) 

The  creditor  may,  if  he  so  elects,  ground  his  action  on  the  new  promise 
instead  of  the  original  debt.     {Homer  v.  Speed,  2  Pat.  &  H.  016.) 

If  the  declaration  is  based  on  a  new  promise,  it  need  not  set  forth  the 
original  consideration  for  the  debt  where  a  note  has  been  given  therefor. 
{Egbert  v.  McMichael,  9  B.  Mon.  44.) 

A  declaration  on  a  conditional  promise  need  not  state  in  what  the  defend- 
ant's ability  to  pay  consisted.     {Horner  v.  Speed,  2  Pat.  &  H.  616.) 

A  conditional  promise  and  an  unconditional  promise  may  be  joined  in  the 
same  declaration.     {Homer  v.  Speed,  2  Pat.  &  H.  616.) 


752  THE  BANKRUPT  LAW.  [§  5119. 

If  the  plaintiff  arers  an  abBoliite  and  unconditional  new  promise,  he  can 
not  prove  a  conditional  promise  by  the  bankrupt  to  pay  when  he  is  able. 
{Egbert  v.  McMichael^  9  B.  Mon.  44.) 

If  the  defendant,  after  a  demurrer  to  a  replication  of  a  new  proaiise  has 
been  overruled,  files  a  rejoinder,  this  is  a  waiver  or  withdrawal  of  the  de- 
murrer, and  leaves  him  in  the  same  condition  as  he  would  have  been  had  the 
demurrer  never  been  filed.     (Carson  v.  Osbaniy  10  B.  Mon.  155.) 

If  the  words  are  capable  of  being  construed  as  a  promise,  it  is  for  the  jury 
to  determine  whether  the  bankrupt,  by  the  words,  intended  to  promise  to 
pay  the  debt.     {Pratt  v.  Russell^  61  Mass.  462;  Bennett  v.  Everett,  3  R  1. 152.) 

Where  the  evidence  is  conflicting,  it  is  for  the  jury  to  determine  whether 
the  premise  was  absolute  or  conditional.     {La  Taurette  v.  Pricey  28  Miss.  702.) 

If  a  verdict  is  found  in  favor  of  the  plaintiff,  and  the  cause  of  action  is 
based  on  the  original  debt  instead  of  the  new  promise,  the  verdict  will  not 
authorize  the  court  to  enter  a  judgment  against  the  defendant.  {Canon  ?. 
Osbom^  10  B.  Mon.  155.) 

If  the  plaintiff  avers  a  new  promise  to  a  plea  of  discharge  in  an  action 
on  a  judgment,  and  the  defendant  rejoins,  judgment  will  be  entered  on  the 
verdict,  although  the  defendant  moves  in  arrest  of  judgment.  {Maxim  t. 
Morse,  8  Mass.  127.) 

Plea  of  Discharge. 

The  State  court  does  not  lose  jurisdiction  of  the  person  of  the  defendant 
by  his  being  adjudicated  a  bankrupt.  A  judgment  may  be  rendered  against 
him  if  he  does  not  plead  his  discharge.  A  discharge  will  not  avail  unless  it 
is  pleaded.  {Manwarring  v.  Kouns,  35  Tex.  171 ;  Park  v.  Caset/,  35  Tex.  586; 
FeUows  V.  Hall,  3  McLean,  487;  Stewart  v.  Green,  11  Paige,  535;  Ifreeman  r. 
Warren,  8  Barb.  Ch.  635 ;  Seymour  v.  Bro^oning,  17  Ohio,  362;  Taylor  v.  Afeiw, 
8  C.  L.  N.  410;  Horner  v.  Spelman,  78  111.  206.) 

A  discharge  should  be  pleaded  both  at  law  and  in  equity,  and  can  not  be 
taken  advantage  of  by  motion.     {Fellows  v.  Halif  3  McLean,  281.) 

If  a  discharge  is  obtained  after  the  institution  of  a  suit  to  which  it  would 
be  a  bar,  the  defendant,  on  motion,  will  be  allowed  to  plead  it  in  a  supple- 
mental answer.     {Lyon  v.  Isett,  34  N.  Y.  Supr.  41.) 

An  application  for  leave  to  set  up  a  discharge  by  a  supplemental  answer 
is  addressed  to  the  discretion  of  tiie  court,  and  will  be  denied  when  there 
has  been  unreasonable  delay  in  making  it.  {Medhury  v.  Swan,  8  B.  R.  537; 
s.  c.  46  N.  Y.  200 ;  Barstow  v.  Hansen,  4  N.  Y.  Supr.  569 ;  s.  c.  9  N.  Y.  Supr. 
[Hun],  338.) 

Leave  to  file  a  supplemental  answer  setting  up  the  discharge  must  be 
granted  unless  the  papers  show  a  case  in  which  the  court  may  exercise  a  dis- 
cretion as  to  granting  or  withholding  it.  {Holyoke  v.  Adams,  13  B.  R.  413; 
8.  c.  59  N.  Y.  233.) 

If  a  judgment  by  default  constitutes  a  lien  on  the  debtor^s  land,  and  is 
permitted  to  stand  as  a  security  for  the  creditor's  claim  upon  leave  given  to 
the  defendant  to  answer,  a  supplemental  answer  setting  up  a  discharge  will 
not  be  allowed,  for  that  would  defeat  the  lien.  {Barstow  v.  Hansen,  4  N.  Y. 
Bupr.  569 ;  s.  c.  9  N.  Y.  Supr.  [Hun],  333.) 

A  discharge  is  a  matter  which  a  court  may  allow  to  be  set  up  by  an 
amendment  of  the  proceedings.     {Richards  v.  Nixon,  20  Penn.  19.) 

If  a  discharge  is  obtained  after  an  answer  in  equity  has  been  filed,  special 
leave  should  be  given  to  the  defendant  that  he  may  plead  it.  {FeUotes  r. 
Hall,  3  McLean,  281.) 
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When  a  discharge  is  obtained  after  the  pleadings  are  closed  in  a  suit  in 
equity,  it  is  usually  pleaded  as  a  defense  at  the  very  next  term  happening 
after  the  last  continuance.  If  a  lon^  delay  afterwards  intervenes,  it  can  not 
be  pleaded  unless  a  good  excuse  is  given  for  the  delay  and  on  suitable  terms. 
{Doggett  v.  JSmerson,  1  W.  &  M.  195 ;  Smith  v.  jBoJoxA,  2  W.  &  M.  246.) 

A  discharge  ^nted  after  the  commencement  of  the  suit  should  be 
pleaded  in  bar  of  its  further  maintenance,  and  not  in  bar  generally.  {Kuns- 
fer  V.  Kohaus,  6  Hill,  817.) 

If  the  discharge  is  obtained  after  pleas  have  been  filed,  it  should  b& 
pleaded  pui$  darrein  continuance  not  in  bar  of  the  action,  but  to  the  further 
prosecution  of  the  suit,  and  can  not  be  given  in  evidence  under  the  other 
pleas.     {Carpening  v.  Cfrinnell,  10  Ired.  16.) 

If  there  has  been  no  personal  service  of  the  writ  on  the  defendant,  audi 
the  plea  is  filed  at  the  first  term  at  which  he  appears,  it  need  not  be  pleaded 
in  bar  of  the  further  maintenance  of  the  action,  for  when  the  matter  of  tho 
plea  in  bar  of  the  fiirtber  maintenance  is,  in  the  first  instance,  and  before  any 
other  plea  filed,  pleaded  in  bar,  it  need  not  be  alleged  to  be  puis  darrein  con- 
Unuance.    {Cutter  v.  FoUom^  17  N.  H.  189.) 

A  plea  puis  darrein  continuance  need  not  state  the  time  when  the  defend- 
ant pleads.     (Eeene  v.  Mouldy  16  Ohio,  12.) 

If  a  plea  of  a  discharge  in  bankruptcy  is  put  in  as  a  plea  puis  darrein  con- 
tinttaneej  the  court  may  set  it  aside  when  it  is  manifestly  fraudulent  and 
against  the  justice  of  the  case.     {ZoUar  v.  Janvrin,  49  N.  H.  114.) 

A  plea  of  a  discharge  must  set  forth  a  copy  of  the  discharge.  {Stdl  v. 
Wilnon,  88  N.  J.  198.) 

A  plea  of  a  discharge  in  bankruptcy  is  sufficient  if  it  sets  out  a  discharge 
duly  authenticated.  (Lathrop  v.  Stewart,  5  McLean,  167 ;  White  v.  How,  8 
McLean,  291 ;  McNeU^,  KnoU,  11  Geo.  142;  Bowan  v.  Holcanib,  16  Ohio,  468; 
Downer  v.  Chumberliny  21  Vt.  414 ;  Beed  v.  Vaughn,  10  Mo.  447 ;  Morrison  v. 
Woohon,  28  N.  H.  11;  Preston  v.  Simons,  1  Rich.  262;  Xeene  v.  Mould,  la 
Ohio,  12.) 

It  is  not  necessary  that  the  plea  shall  set  out  the  proceedings  at  large.  If 
the  court  appears  to  have  had  jurisdiction  and  to  have  granted  the  discharge,, 
any  mere  error  in  the  course  of  its  proceedings  would  not  avail  to  defeat  tha 
di;scharge.  If  the  proceedings  were  set  forth  in  detail,  most  of  the  averments 
could  not  be  traversed,  as  that  would  only  lead  to  an  immaterial  issue.  It  is,, 
therefore,  only  necessary  to  set  forth  enough  to  show  that  the  court  had  juris* 
diction  of  the  case  and  granted  the  discharge.  {Johnson  v.  BaU,  15  N.  H. 
407;  Morrison  v.  Woolson,  28  N.  H.  11;  MeCormick  v.  Fiehering,  4  N.  Y.  276;. 
Price  Y.  Bray,  21  N.  J.  L.  18.) 

The  facts  to  be  stated  distinctly  in  a  plea  of  discharge  in  voluntary 
bankruptcy,  for  the  purpose  of  showing  the  jurisdiction  of  the  district  court 
to  grant  the  discharge,  are :  1st.  The  residence  of  the  defendant,  or  the  place 
where  he  carried  on  business.  2d.  The  existence  of  debts  to  the  amount  of 
$300.  3d.  That  the  defendant  presented  a  petition  to  the  district  court 
where  he  resided  or  carried  on  business,  and  that  the  petition  contains  what 
the  act  required  that  it  should  contain.  If  the  plea  shows  these  facts  the 
presumption  is  thenceforward  in  favor  of  the  regularity  of  the  proceedings. 
(McCormiek  v.  Pickering,  4  N.  Y.  276.) 

The  plea  should  set  forth  what  court  entertained  the  case  and  granted  the 
discharge.     {Morrison  v.  Woolsott,  29  N.  H.  510.) 

It  is  not  sufficient  te  aver  that  the  defendant  was  a  bankrupt,  but  the  plea 
must  aver  that  he  owed  provable  debts.     {Coaies  v.  Simmons,  4  Barb.  408.) 

The  plea  must  plead  the  discbarge,  and  not  merely  a  decree  granting  a, 
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discharge.     (Hayes  y.  Flowers,   25  Misl.  169 ;  contrOy   Viele  v.  BlancharA,  4 
Greene,  299;  Magoon  v.  Warfidd^  8  Greene,  293.) 

A  plea  of  the  commencement  of  proceedings  in  bankruptcy  which  does 
not  set  forth  a  discharge  is  bad.     {Audnson  y.  Fortinberry,  15  Miss.  802.) 

Facts  which  are  necessary  to  confer  jurisdiction  must  be  positiyely  stated 
Hence  the  plea  must  allege  that  the  defendant  owed  debts  to  the  requisite 
amount,  not  that  he  filed  a  petition  setting  forth  that  he  owed  such  debts. 
{Varnvm  v.  Wheder,  1  Denio,  831.) 

The  plea  must  ayer  that  the  defendant  resided  or  carried  on  business  id 
the  district  where  the  petition  was  filed  at  the  time  of  the  filing  thereof. 
•(Johnson  y.  Ball,  15  N.  H.  407 ;  Loring  y.  KendaU,  67  Mass.  305.) 

The  plea  must  allege  that  the  defendant  applied  to  the  district  court  by 
petition  setting  forth  the  list  of  his  creditors  and  inyentory  of  his  assets  as 
required  by  law.     (Cutter  v.  Folsom,  17  N.  H.  139.) 

The  plea  of  a  discharge  in  inyoluntary  bankruptcy  need  not  ayer  the  ex- 
istence of  the  facts  upon  which  the  creditors  were  authorized  to  file  the 
petition.  An  ayerment  in  general  terms  that  the  defendant  had  become  a 
Dankrupt  is  sufficient.     (St^hens  y.  Ely^  6  Hill,  607.) 

The  plea  must  allege  that  the  discharge  was  granted  by  the  court  and  not 
the  judge.     (Sackett  y.  Andrass,  5  Hill,  327.) 

It  is  not  necessary  to  set  out  all  the  steps  which  were  taken  in  obtaining 
the  discharge,  but  it  is  necessary  to  show  that  the  court  acquired  jurisdiction 
to  grant  it.  It  is  not  enough  to  say  in  general  terms  that  the  court  had  juris- 
diction, but  the  facts  on  which  jurisdiction  depends  must  be  specially  set 
forth.  (Sackett  y.  Andross,  5  Hill,  827;  Stow  y.  Parks,  1  Chand.  60;  StoU  y. 
Wilson,  38  N.  J.  198.) 

The  plea  need  not  ayer  that  the  court  grantin^sr  the  discharge  had  jurisdic- 
tion tu  entertain  the  proceedings.     (Lathrop  y.  Stuart,  5  McLean,  167.) 

No  direct  and  formal  admission  of  the  cause  of  action  is  necessary  io  a 
plea  of  a  discharge.  It  is  enough  that  the  cause  of  a<ition  is  not  denied,  for 
not  being  denied  it  is  in  law  admitted.  A  plea  which  says  that  '*  the  sup- 
posed cause  of  action,  if  any  there  was, "  is  sufficient.  (Morrison  y.  WaoUe^ 
28  N.  H.  11.) 

The  plea  must  ayer  that  the  claim  in  suit  was  a  provable  debt.  (Bdyes  t. 
Flowers,  25  Miss.  169;  Sackett  y.  Andross,  5  Hill,  327.) 

If  the  plea  ayers  that  the  debt  which  is  the  cause  of  action  was  due  and 
owing  at  the  time  of  the  commencement  of  the  proceedings  in  bankruptcy,  it 
need  not  ayer  that  the  debt  was  provable.    (Morrison  y.  Woolson,  23  N.  H.  11.) 

The  plea  need  not  allege  that  the  debt  was  provable  where  the  debt  "al- 
leged in  the  declaration  is  prima  facie  proyable.  If  there  is  any  peculiarity 
which  exempts  the  debt  from  the  operation  of  the  discharge,  the  plaintiff 
must  set  it  forth  in  his  replication.     (Cutter  y.  Folsom,  17  N.  H.  139.) 

The  plea  of  a  discharge  in  an  action  upon  a  bail  bond  should  ayer  the 
•date  of  the  final  diyidend  of  the  bankrupt's  assets,  and  that  the  liability  was 
fixed  before  that  time.     (Houston  y.  State,  34  Tex.  642.) 

When  the  plea  consists  of  matter  of  fact  as  well  as  matter  of  record,  it 
should  conclude  with  an  ordinary  yerification.  (Price  y.  Bray,  21  N.  J.  L. 
13;  Kirby  y.  Garrison.  21  N.  J.  L.  176;  Downer  y.  Chamherlin,  21  Vt.  4!4; 
Preston  y.  Simons,  1  Rich.  262.) 

The  defendant  may  conform  to  the  practice  of  the  State  court,  and  plead 
the  general  issue,  and  give  notice  of  his  discharge  where  that  mode  of  plead- 
ing is  allowed.     (  Campbell  y.  Perkins,  8  N.  Y.  430 ;  a.  c.  5  Barb.  699.) 
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The  plea  of  a  discharge  in  bankrnptcy  introdaces  new  matter  in  confes- 
^aion  and  avoidanee  of  the  plain tifPs  claim,  and  ought  to  conclude  with  a 
verification.  The  plaintiff  can  then  reply,  and  if  the  defendant  thinks  the 
feplication  sets  up  matter  inadmissible  under  the  bankrupt  act,  he  can  raise 
the  question  by  a  demurrer.  (Mayer  r.  Qirnbd^  80  Leg.  Int.  5 ;  BtoU  r,  WiUan, 
SS  N.  J.  198.) 

A  garnishee  can  not  plead  the  discharge  of  the  defendant.  {Frazier  y. 
Banks,  11  La.  An.  31.) 

If  the  bankrupt  joins  with  his  sureties  in  pleading  his  discharge,  if  the 
plea  is  insufficient  for  them  it  is  bad  for  all.  (Dy&r  y.  Cleaveland,  18  Vt.  241 ; 
BM  V.  Fawler,  6  Hill,  680.) 

A  defectiye  plea  of  a  discharge  in  bankruptcy  may  be  amended.  (8toU  y. 
Wilson,  38  N.  J.  198.) 

A  defectiye  plea  may  be  deemed  to  be  cured  by  a  replication  and  a  yer- 
^ict.    (Dresser  y.  Brooks,  8  Barb.  429.) 

If  the  bankrupt  is  sued  jointly  with  others  upon  a  joint  contract,  and 
pleads  his  discharge,  the  plaintiff  may  enter  a  nolle  prosequi  as  to  him,  and 
prosecute  the  suit  against  the  others.     (Goburn  y.  Ware,  25  Me.  880.) 

Where  the  discharge  is  obtained  before  the  action  is  commenced,  the 
plaintiff  can  not  discontinue  without  the  payment  of  costs.  {Camp  y.  Gif- 
ford,  7  Hill,  169.) 

If  the  defendant  pleads  his  discharge  to  a  pending  action,  the  plaintiff, 
under  the  laws  of  Massachusetts,  should  be  allowed  to  discontinue  solely  on 
the  grounds  of  the  discharge;  or  if  the  defendant  insists  on  going  to  trial,  he 
:8hould  be  required  to  waiye  his  discharge  and  to  proceed  on  his  other 
grounds  of  defense.     (Geward  y.  Dunbar,  58  Mass.  500.) 

Demurrer. 

If  the  plea  puis  darrein  continuance  is  filed,  with  leaye  of  the  court,  it  will 
not  be  held  bad  on  demurrer,  althouch  the  matter  of  the  plea  arose  before 
the  last  continuance.    (Keene  y.  Motud,  16  Ohio,  12.) 

When  a  demurrer  to  a  plea  of  a  discharge  is  sustained,  the  judgment 
should  be  respondeat  oiuter.     (Hayes  y.  Flowers,  25  Miss.  169.) 

The  suggestion  of  the  pendency  of  the  proceedings  in  bankruptcy  sus- 
pends the  cause  until  the  final  action  of  the  bankrupt  court  granting  or  deny- 
ing a  final  dischar^.  If  a  demurrer  to  a  plea  of  a  discharge  subsequently 
entered  is  sustained,  the  discharge  is  yirtually  out  of  the  case,  and  the  cause 
Again  stands  suspended  upon  the  suggestion  of  pending  proceedings  in  bank- 
ruptcy, and  the  entry  of  a  personal  judgment  against  the  bankrupt  is  irregu- 
lar.    (Gibson  y.  Green,  45  Miss.  209.) 

Replication. 

A  replication  admits  the  genuineness  of  the  discharge.  (Payne  y.  Able,  4 
B.  R.  220 ;  s.  c.  7  Bush,  844.) 

If  the  plaintiff  seeks  to  ayoid  the  discharge,  on  the  ground  that  the  debt 
«ued  upon  was  of  a  fiduciary  character,  he  should  allege  that  fact  in  his  repli- 
cation to  the  plea.  (Stow  y'  Parks,  1  Chand.  60;  Bowan  y.  Boleomb,  16  Ohio, 
468;  Dick  y.  P^ell,  2  Swan,  682;  OuUer  y.  Folsom,  17  N.  H.  139;  MeCahe  y. 
Cooney,  2  Sandf.  Oh.  814;  contra,  Saekett  y.  Andross,  5  Hill,  827;  Maples  y. 
Bumside,  1  Denio,  882;  Frost  y.  Tibbetts,  80  Me.  188;  Sorden  y.  Gatewood,  1 
Ind.  107 ;  Bivens  y.  NewcoTnb^  2  Ind.  98.) 

If  the  plea  omits  to  ayer  the  filing  of  a  petition  in  bankruptcy,  the  defect 
is  waiyed  by  a  replication.    (PH00  y.  Bray,  21  N.  J.  L.  18.) 
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When  the  plaintiff  replies  that  the  district  court  had  no  jurisdiction  to 
grant  the  discharge,  because  the  bankrupt  did  not  at  the  time  reside  or  carry 
on  business  within  the  district,  and  issue  is  joined  thereon,  parol  evidence  i» 
not  admissible  to  contradict  the  record,  if  that  shows  that  the  court  had 
jurisdiction.  (Lathrop  y.  Stewart,  6  McLean,  630 ;  Seed  y.  Fau^Aon,  15  Mo. 
187 ;  vide  Stile$  y.  Lay,  9  Ala.  795.) 

The  plaintiff  can  not  aver  that  the  defendant  did  not  become  a  bankrupt, 
or  that  he  did  not  comply  with  all  the  requisites  of  the  statute,  or  that  b& 
did  not  obtain  a  discharge.  He  may  reply  nul  tiel  record;  or  if  he  can  not 
safely  deny  the  record,  he  may  plead  that  the  cause  of  action  has  accrued 
since  the  commencement  of  the  proceedings  in  bankruptcy,  or  a  new  promise. 
{Price  V.  Bray,  21  N.  J.  L.  13.) 

If  there  is  any  matter  which  renders  the  discharge  invalid,  or  takes  the 
case  out  of  its  operation,  the  plaintiff  may  set  it  forth  in  the  replication. 
{Johneon  v.  Ball,  15  N.  H.  407.) 

A  replication  in  confession  and  avoidance  admits  every  fact  substantially 
set  forth  in  the  plea  in  bar ;  and  if  the  discharge  is  substantially  set  forth  in 
the  plea,  there  can  not,  after  a  verdict,  be  a  judgment  non  obstante  veredieU^, 
or  a  repleader.    (Jenhine  v.  Stanley^  10  Mass.  226.) 

A  replication  which  sets  forth  several  distinct  allegations,  each  of  which 
standing  alone  would  be  a  sufficient  answer  to  the  plea,  is  bad,  for  duplicity. 
(McNuUy  V.  Frame,  1  Sandf.  128 ;  Downer  v.  Bowell,  26  Vt  397.) 

ETldence. 

Parol  testimony  is  not  admissible  to  prove  a  discharge  without  sufficient 
excuse  for  the  non-production  of  the  certificate,  for  the  certificate  is  the  best 
evidence  of  the  discharge.     {Began  v.  Regan,  72  N.  C.  195.) 

The  validity  of  a  discharge  m\\  not  be  determined  on  affidavits,  but  tbe 
allegations  of  the  parties  must  be  tried  in  a  more  formal  way.  {Bangi  v. 
Strong,  1  Denio,  619.) 

A  discrepancy  of  dates  in  a  certificate  of  discharge  is  no  reason  for  exdnd* 
ing  the  record,  where  that  is  obviously  a  clerical  error  and  time  is  immaterial. 
{Penndl  v.  Pereival,  13  Penn.  197.) 

It  is  not  necessary  to  prove  the  proceedings  in  the  district  court  prelim- 
inary to  the  granting  of  the  discharge,  for  the  certificate  is  conclusiYe* 
{Thofnpem  v.  Wiley,  34  Me.  194.) 

The  certificate  itself  is  competent  evidence  of  the  fact  of  bankruptcy, 
without  the  production  of  the  whole  record.  {Boas  v.  HdeeL,  8  Penn.  398; 
Morse  v.  Chyes,  11  Barb.  100;  PenneU  v.  Pereival,  13  Penn.  197.) 

The  certificate  of  discharge  is  admissible  in  evidence,  although  the  plaint- 
iff produces  a  full  record  of  the  proceedings,  which  does  not  contain  any  dis- 
charge, for  the  clerk  may  have  neglected  to  make  the  entry  of  the  final 
discharge.    {King  v.  Dieti,  12  Penn.  156.) 

The  authentication  by  the  judge  must  certify  that  the  clerk  at  the  time  of 
the  certificate  was  the  clerk  of  the  district  court,  as  well  as  that  the  exempli- 
fication is  in  due  form  of  law.    {PenneU  v.  Pereival,  18  Penn.  197.) 

A  certified  copy  of  a  discharge  granted  by  a  district  court  in  another  State 
is  not  admissible  in  evidence  without  an  authentication  of  the  clerk's  certificate 
by  the  judge.     {Dersey  v.  Maury,  18  Miss.  298.) 

A  copy  of  the  entire  and  full  record  of  the  proceedings  is  competent  eri- 
dence  of  the  discharge.  The  law  prescribes  no  particular  form  in  which  the 
certificate  of  the  clerk  shall  be  made,  and  the  part  of  the  record  not  abso- 
lutely required  is  only  surplusage.     {Tt/mpMns  v.  Bennett,  3  Tex.  86.) 
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If  the  replication  merely  denies  that  the  discharge  was  granted  in  manner 

and  form  as  alleged  in  the  plea,  the  defendant,  upon  the  production  of  a  duly 

certified  copy  thereof,  is  entitled  to  a  verdict,  and  neither  the  judge  nor  the 

jury  can  pass  upon  or  decide  as  to  the  efifect  to  be  given  to  it.    {Dreaer  y. 

Brooks,  8  Barb.  429.) 

An  objection  that  the  clerk  did  not  certify  that  he  had  compared  the  C/Opy 
with  the  original,  and  that  it  was  a  correct  transcript  therefrom,  and  of  the 
^hole  original,  and  that  the  seal  was  not  impressed  on  wax,  wafer,  or  other 
substance,  if  overruled  at  the  trial,  may  be  obviated  on  a  motion  for  a  new 
trial  by  the  production  of  a  copy  duly  authenticated  in  the  precise  form  re- 
4)uired  by  the  objection.    {DreBser  v.  Brooks,  3  Barb.  429.) 

A  duly  certified  copy  of  a  discharge  is  admissible  in  evidence,  in  an  action 
to  recover  a  debt,  although  the  creditor  was  not  notified  of  the  proceedings 
in  bankruptcy,  for  the  court  in  the  absence  of  proof  can  not  presume  that  it 
<loes  not  operate  to  discharge  the  debt.    {Thortiburgh  v.  Madren,  33  Iowa,  880.) 

The  plea  of  bankruptcy  must  be  supported  by  proper  evidence.  {Owens 
^.  Qrimdey,  44  Ala.  359.) 

The  production  of  a  certificate  of  discharge,  will  not  authorize  the  court 
to  dismiss  the  suit.  This  plea  in  bar  is  not  differenrt  from  any  other  plea. 
iThe  fact  of  discharge  is  a  matter  to  go  to  the  jury,  just  like  any  other  tact. 
(Auitin  V.  Markham,  10  B.  R.  548;  B.  c.  44  Geo.  161.) 

The  burden  of  maintaining  that  the  debt  was  provable,  is  on  the  bank- 
rupt. If  it  does  not  clearly  appear  when  the  petition  was  filed,  that  fact  may 
4)e  left  to  the  jury.    {Clement  v.  Hoyden,  4  Penn.  138.) 

When  the  discharge  is  given  in  evidence  without  being  pleaded,  jurisdic- 
tion to  grant  it  is  presumed  until  the  contrary  appears.  {Bucknam  v.  Ootoell, 
1  N.  Y.  505.) 

Practice  fn  Appellate  Tribanalfl. 

If  a  party  in  whose  favor  judgment  was  rendered  in  the  subordinate  court 
is  declared  bankrupt,  and  obtains  a  discharge  before  the  judgment  is  reversed 
in  the  appellate  court,  a  decree  may  be  entered  upon  the  reversal,  that  no  execu- 
tion shall  issue  upon  the  judgment  without  a  previous  order  to  that  effect  made 
hj  the  subordinate  court,  after  reasonable  notice  to  the  party  to  appear  and 
«how  cause,  if  any  he  can,  against  it.    {Exchange  Bank  v.  Knox,  19  Grat.  789.) 

When  a  party  against  whom  a  judgment  has  been  rendered,  takes  an  ap- 
peal, and  gives  bond  with  surety  to  pay  such  judgment  as  may  be  entered  in 
the  appellate  court,  where  the  case  is  brought  up  for  a  new  trial  before  a 
special  jury,  and  after  appeal  taken  is  adjudged  a  bankrupt,  and  duly  obtains 
a  discharge,  he  may  plead  such  discharge  in  the  appellate  court,  and  the 
suit  will  not  be  allowed  to  proceed  to  judgment  to  bind  the  surety.  The 
contract  of  the  surety  was  to  pay  the  judgment  that  might  be  entered.  But 
as  no  judgment  could  be  rendered  against  his  principal,  no  liability  attached 
to  him.  He  complied  with  the  contract,  and  his  liability  was  terminated. 
iOdeU  V.  Wootten,  4  B.  R  183;  s.  c.  38  Geo.  225.) 

An  appellate  court  can  not  entertain  a  petition  to  set  aside  a  judgment 
rendereclby  it  after  the  granting  of  the  discharge  in  bankruptcy.  If  it  were 
to  entertain  it,  the  opposite  party  would  have  the  right  to  controvert  the 
facts  stated  therein.  This  might  result  in  issues  of  fact  and  of  law  which 
would  constitute  a  new  lawsuit.  None  but  a  court  with  original  jurisdiction 
could  try  and  determine  this  issue.     (Btggs  v.  White,  4  Heisk.  503.) 

The  bankruptcy  of  the  plaintiff  or  defendant,  after  the  judgment  or  decree 
of  an  inferior  court,  can  not  be  made  available  in  the  appellate  court  by  a  plea 
in  abatement,  although  the  bankruptcy  may  have  occurred  and  the  discharge 
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have  been  granted  before  the  filing  of  the  record  for  writ  of  error.    {Long^ 
y.  Swayn^y  4  Heisk.  608,  note.) 

A  certificate  of  discharge  is  a  bar  to  further  proceedings  in  an  appellate 
court  to  obtain  a  reversal  of  a  judgment  rendered  in  favor  of  the  bankrupt,, 
who  is  defendant  in  the  case.    {Fox  v.  Weed^  21  La.  An.  58.) 

If  a  judgment  on  which  an  appeal  is  pending  is  proved,  the  appellate 
court  may  order  that  the  appellant  be  discharged  therefix^m.  (JBof^gerty  v. 
Morrison^  59  Mo.  824.) 

The  appellate  court,  after  a  discharge,  can  render  no  judgment  in  a  cage,, 
except  that  of  dismissal.      (Viosea  v.  Weed  et  al,  22  La.  An.  218.) 

The  suggestion  of  the  discharge  of  the  defendant  while  hia  appeal  \% 
pending,  can  have  no  efiect  in  the  appellate  court.  The  remedy  is  by  a  mo- 
tion for  a  perpetual  stay  of  execution.    (Cameil  v.  Dakin^  88  N.  Y.  258.) 

If  a  discharge  is  obtained  after  the  rendition  of  the  judgment  in  the* 
subordinate  court,  the  appellate  court  may  in  its  discretion  reverse  the  judg- 
ment Tf>ro  forma^  in  order  to  enable  the  defendant  to  plead  his  dischai^ 
{Bank  v.  Ont<m,  16  Vt.  470.) 

If  the  defendant  against  whom  a  judgment  has  been  rendered,  obtaioft 
a  discharge  between  the  argument  of  the  cause  in  the  appellate  court,  and  the 
decision  aflSrming  the  judgment,  the  appellate  court  on  application  will  order 
a  perpetual  stay  of  execution.     {JParhe  v.  Ooodtoin,  1  Mich.  85.) 

Where  the  party  against  whom  a  judgment  has  been  rendered,  neglects  to 
inform  his  attorney  that  he  has  obtained  a  discharge,  because  he  supposes  that 
his  discharge  is  a  sufficient  protection,  and  the  attorney  brings  the  case  to  a 
hearing  in  the  appellate  court  without  setting  up  the  discharge,  the  appellate 
court  on  motion  will  grant  a  perpetual  stay  of  execution.  (Bostwidb  v.  Lodge,, 
2  Doug.  881.) 

If  on  appeal  the  verdict  is  set  aside,  the  defendant  may  plead  his  dis- 
charge when  the  case  is  remanded  to  the  subordinate  court.  (Muwt  r. 
BrideU,  49  Mass.  560.) 

A  motion  to  discontinue  without  costs  will  be  granted,  although  the  de> 
fendant  waives  the  benefit  of  his  discharge.  {Sandfard  v.  Sindair,  6  Hill,. 
248.) 

The  plaintiflf  in  error  may  discontinue  his  suit  without  costs,  if  the  de- 
fendant in  error  becomes  bankrupt  after  the  joinder  in  error.  (Ldbrw  v. 
Woram,  5  HiU,  878.) 

No  costs  will  he  allowed  to  the  plaintiff  in  review,  under  the  laws  of 
Maine,  where  the  reversal  of  the  judgment  is  obtained  by  pleading  a  dis- 
charge obtained  after  the  rendition  of  the  judgment.  {Fatter  v.  .Stndk^dy,  i^ 
Me.  54;) 

k  

When  judgment  has  been  rendered  against  the  plaintiff,  he  can  not  ha?e 
leave  to  discontinue  without  costs  on  the  bankruptcy  of  the  defendant, 
although  a  writ  of  error  is  pending.    He  can  only  discontinue  on  the  rereisal 
of  the  judgment.    {8andfmi  v.  Sinclair^  6  Hill,  248.) 

Sbo.  6120. — Any  creditor  of  a  bankrupt,  whose  debt  was 
proved  or  provable  against  the  estate  in  bankruptcy,  who  desirea 
to  contest  the  validity  of  the  discharge  on  the  ground  that  it  wa» 
fraudulently  obtained,  may,  at  any  time  within  two  years  after 
the  date  thereof,  apply  to  the  court  which  granted  it  to  annul  the 
same.  The  application  shall  be  in  writing,  and  shall  specify 
which,  in  particular,  of  the  several  acts  mentioned  in  section 
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fiftj-one  hundred  and  ten  it  is  intended  to  prove  against  the 
bankrupt,  and  set  forth  the  grounds  of  avoidance ;  and  no  evi- 
dence shall  be  admitted  as  to  any  other  of  such  acts ;  but  the  ap- 
plication shall  be  subject  to  amendment  at  the  discretion  of  the 
court.  The  court  shall  cause  reasonable  notice  of  the  application 
to  be  given  to  the  bankrupt,  and  order  him  to  appear  and  answer 
the  same,  within  such  time  as  to  the  court  shall  seem  proper.  If, 
upon  the  hearing  of  the  parties,  the  court  finds  that  the  fraudu- 
lent acts,  or  any  of  them,  set  forth  by  the  creditor  against  the 
bankrupt,  are  proved,  and  that  the  creditor  had  no  knowledge  of 
the  same  until  after  the  granting  of  the  discharge,  judgment  shall 
be  given  in  favor  of  the  creditor,  and  the  discharge  of  the  bank- 
rupt shall  be  annulled.  But  if  the  court  finds  that  the  fraudu- 
lent acts  and  all  of  them  so  set  forth  are  not  proved,  or  that  they 
were  known  to  the  creditor  before  the  granting  of  the  discharge, 
judgment  shall  be  rendered  in  favor  of  the  bankrupt,  and  the 
validity  of  his  discharge  shall  not  be  affected  by  the  proceedings. 

The  anthority  to  set  aside  and  annul  a  discharge  in  bankmptcj  conferred 
upon  the  Federal  courts  by  this  section  is  incompatible  with  the  exercise  of 
the  same  power  by  a  State  court ;  and  the  former  is  paramount.  A  discharge 
duly  granted,  when  pleaded  in  bar  to  the  further  maintenance  of  an  action 
for  a  prior  indebtedness,  can  not  be  impeached  in  a  State  court,  for  any  cause 
which  would  have  prevented  the  granting  of  it  under  section  SllO^  or  been 
sufficient  gronnd  for  annulling  it  under  this  section.  Proceedings  m  bank- 
ruptcy are  statutory  proceedings.  The  powers  exercised  and  the  remedies 
provided  in  bankruptcy  are  given  by  statute.  The  impeaching  tribunal  is 
specified,  and  this  designation,  according  to  well  established  principles  of 
interpretation,  forms  a  part  of  the  remedy,  and  excludes  all  others.  The 
authority  of  Congress  over  the  subject  of  bankruptcies  bein^  paramount  to 
State  authority,  where  it  has  provided  a  mode  of  dealing  with  a  bankrupt's 
estate,  that  mode  only  can  be  pursued ;  and  it  would  be  an  infringement  of 
the  paramount  law,  if  State  courts  should  adopt  another  and  a  different 
mode.  There  is  no  distinction  between  actions  brought  before  the  debtor 
petitions  to  be  adjudged  a  bankrupt,  and  those  brought  afterwards.  The 
authority  of  Congress  over  the  subject-matter  is  the  same  in  lK>th  cases. 
(Oorey  et  al.  v.  Ripley,  4  B.  R.  SOfr;  s.  c.  57  Me.  69;  Parker  y.  Atwoody  51  N. 
H.  181 ;  Oates  v.  Parish,  47  Ala.  157 ;  Ocean  National  Bank  v.  OlcoU,  46  N.  Y. 
12;  WayY.  ffawe,  4  B.  R.  677;  s.  c.  108  Mass.  502;  Ahton  v.  Bohinett,  9  B. 
R.  74 ;  s.  c.  37  Tex.  56 ;  Hudson  v.  Bingham,  8  B.  R.  494 ;  s.  c.  6  L.  T.  B.  826 ; 
&  c.  12  A.  L.  Reg.  687;  Dustnbury  v.  Hoyt,  10  B.  R.  318;  14  Abb.  Pr.  [N.  S.] 
182;  s.  c.  53  N.  Y.  621;  s.  c.  86  N.  Y.  Sup.  94;  Beed  v.  BvUifhgton,  11  B.  R 
408;  8.  c.  49  Miss.  228;  Stephens  v.  Brown,  10  B.  R.  568;  s.  o.  49  Miss.  597; 
contra,  Perkins  v.  Qay,  8  B.  R.  772  ;  s.  o.  1  L.  T.  B.  221 ;  s.  c.  2  0.  L.  N,  279 ; 
8.  0.  18  Pitts.  L.  J.  98 ;  BeardsUy  v.  HaU,  86  Conn.  270 ;  &niith  v.  Bamsay,  26 
Ohio  St.) 

A  discharge  can  not  be  impeached  in  a  State  court  on  the  ground  that 
the  name  of  the  creditor  was  fraudulently  omitted  from  the  schedules  and  he 
had  no  notice  of  the  proceedings.  (Black  v.  Blazo,  18  B.  R.  195 ;  s.  c.  117 
Moss.  17 ;  Bnyl  v.  Lapham,  9  C.  L.  N.  52 ;  contra,  Barnes  v.  Afoore,  2  B.  R.  573 ; 
B.  c,  2  L.  T.B.  92;  Batchelder  v.  Low,  8  B.  R.  571 ;  s.  c.  43  Vt.  662.) 

The  circuit  court  has  no  jurisdiction  to  annul  a  discharge  for  frauds  upon 
the  statute,  which  would  have  prevented  the  bankrupt  from  receiving  it. 
The  district  courc  alone  has  the  power  to  inquire  into  such  frauds.  {Com- 
merdal  Bank  v.  Baekner,  20  How.  108.) 
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The  bankraptcy  court  has  the  same  inherent  power  as  all  other  courts  to 
recall  its  own  decrees,  or  to  vary  or  annul  them,  as  justice  may  require.  All 
courts  claim  and  exercise  this  power  when  it  is  the  only  remedy  for  the  party 
aggrieved.  When  a  sudden  and  overpowering  accident  prevents  the  attend- 
ance of  the  creditor's  counsel  at  the  hearing,  the  court  wul  reopen  the  decree 
granting  the  discharge.  The  decree,  however,  will  only  be  opened  upon 
good  cause  shown,  and  for  a  trial  upon  the  merits,  and  not  upon  any  men 
technical  matter.  {In  re  Dupee,  6  B.  R.  89 ;  Tlumas  y.  Hunter^  3  McLean, 
297.) 

A  suit  to  set  aside  a  discharge  of  a  bankrupt  must  be  brought  within  two 
jears  from  the  time  it  was  granted,  although  the  creditor  did  not  discover 
the  cause  therefor  until  a  long  time  afterwards,  because  the  bankrupt  had 
fraudulently  concealed  it.     {Hckett  v.  McGavick,  14  B.  R.  286.) 

The  certificate  is,  prima  fcune^  conclusive  as  to  the  validity  of  the  db- 
charge,  subject,  however,  to  be  impeached  for  fraud,  if  any  was  perpetrated 
in  obtaining  it.     {Oupton  v.  Connor^  11  Humph.  287.) 

The  specifications  must  be  precise  and  definite.  {In  re  Mclntire,  1  B.  R 
486 ;  8.  c.  2  Ben.  845 ;  in  re  Ramsford,  5  B.  R.  881 ;  Stewart  v.  Hargrove,  83 
Ala.  429;  Chadwiek  v.  Starrett,  27  Me.  138;  Tamphina  y.  Bennett,  8  Tex.  86; 
Lathrap  y.  Stewart^  6  McLean,  680 ;  Drake  y.  Jonee^  3  Ala.  638 ;  Chofmbert  v. 
Neal,  18  B.  Mon.  256;  Band  v.  Upham,  22  N.  H.  89;  SheUon  v.  Peaee^  10  Mo. 
478  ;  Hazard  v.  Bayhin,  8  Rob.  [La.]  253.) 

The  creditor  can  not  contest  the  discharge  on  any  ground  not  stated  in 
the  specification.     {AMey  v.  Bohineon^  29  Ala.  112.) 

The  creditor  may  rely  upon  certain  grounds,  although  other  creditors  re- 
lied on  the  same  acts  as  a  ground  of  opposition  to  the  granting  of  the  dis- 
charge.    {Beehman  v.  Wilson^  50  Mass.  484.) 

The  decision  on  the  specifications  in  opposition  to  the  discharge  is  con- 
clusive, although  the  creditor  presents  a  different  claim.     ( WaUe  y.  Lyon^  % 

Mich.  276.) 

• 

A  creditor  who  has  opposed  the  granting  of  the  discharffe  may  impeach  it 
for  other  and  further  instances  of  fraud.  The  estoppel  is  limited  to  the  spe- 
cifications that  were  passed  upon.     {Botoner  v.  Baweli^  25  Yt  386.) 

Under  a  specification  of  a  judgment  for  |182  81,  a  judgment  for  |122  81 
can  not  be  given  in  evidence.    {Ashley  v.  Bobineon^  29  Ala.  112.) 

If  the  bankrupt  has  willfully  made  a  false  oath  by  omitting  the  name  oft 
creditor  from  his  schedule,  the  discharge  may  be  set  aside  upon  the  applica- 
tion of  a  creditor  who  had  no  knowledge  of  the  act  until  after  the  granting 
of  the  discharge.    {In  re  Ghas.  E.  Hemck,  7  B.  A.  341.) 

Conveyances  made  by  the  bankrupt,  and  alleged  to  be  fraudulent,  can  not 
be  shown  in  evidence  unless  charged  in  the  specifications,  except  so  fiu*  as 
they  may  be  used  to  show  the  intent  of  certain  acts  which  are  specified. 
(Tenney  v.  Collins,  4  B.  R  477  ;  s.  c.  1  Dillon,  66.) 

The  wife  of  a  bankrupt  can  not  be  made  a  witness  for  or  against  her  hus- 
band on  a  motion  to  set  aside  a  discharge.  {Tenney  v.  Collins,  4  B.  R.  477; 
8.  c.  1  Dillon,  66,  note.) 

The  dyin^  declarations  of  an  alleged  fraudulent  grantee  are  not  competent 
evidence  against  the  bankrupt.  {In  re  A.  P.  Marionneaux,  13  B.  R.  232;  s^ 
c.  1  Wood,  87.) 

The  conspiracy  must  be  established  before  the  declarations  of  an  alleged 
conspirator  are  competent  evidence  against  the  bankrupt.  {In  ra  A.  P.  Ma- 
rionneaux, 13  B.  R.  222;  s.  c.  1  Wood,  87.) 


CHAPTER   SIX. 

P&0CEEDIHG8  PEOITLIAB  TO  PA&THEESHIP8  AHS  COBPO- 
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9121 . — ^Bankraptc J  of  partnerships.  6 1 28. — Antbority  of  State  courts  proceed- 

K122. — Of  corporations  and  joint  stock  ing  against  corporations, 

companies. 

Sec.  5121. — ^Where  two  or  more  pereons  who  are  partners  in 
trade  are  adjudged  bankrupt,  either  on  the  petition  of  such  part- 
ners, or  of  any  one  of  them,  or  on  the  petition  of  any  creditor  of 
the  partners,  a  warrant  shall  issue,  in  the  manner  provided  by  this 
Title,  upon  which  all  the  joint  stock  and  property  of  the  copart- 
nership, and  also  all  the  separate  estate  of  each  of  the  partners, 
shall  be  taken,  excepting  such  parts  thereof  as  are  hereinbefore 
excepted.  All  the  creditors  of  the  company,  and  the  separate 
creditors  of  each  partner,  may  prove  their  respective  debts.  The 
assi^ee  shall  be  chosen  by  tne  creditors  of  the  company.  He 
shall  keep  separate  accounts  of  the  joint  stock  or  property  of  the 
copartnership,  and  of  the  separate  estate  of  each  memoer  thereof, 
and  after  deducting  out  of  the  whole  amount  received  by  the 
assignee,  the  whole  of  the  expenses  and  disbursements,  the  net 
proceeds  of  the  joint  stock  shall  be  appropriated  to  pay  the  cred- 
itors of  the  copartnership,  and  the  net  proceeds  of  the  separate 
estate  of  each  partner  snail  be  appropriated  to  pay  his  separate 
creditors.  If  there  is  any  balance  of  the  separate  estate  of  any 
partner,  after  the  payment  of  his  separate  debts,  such  balance 
shall  be  added  to  the  joint  stock  for  the  payment  of  the  joint 
creditors;  and  if  there  is  any  balance  of  the  joint  stock  after 
payment  of  the  joint  debts,  sach  balance  shall  be  appropriated  to 
and  divided  among  the  separate  estates  of  the  several  partners 
according  to  their  respective  right  and  interest  therein,  and  as  it 
would  have  been  if  the  partnership  had  been  dissolved  without 
any  bankruptcy ;  and  the  sum  so  appropriated  to  the  separate 
estate  of  each  partner  shall  be  applied  to  the  payment  of  his 
separate  debts.  The  certificate  of  discharge  shall  be  granted  or 
refused  to  each  partner  as  the  same  would  or  ought  to  bo  if  the 
proceedings  had  been  against  him  alone.  In  all  other  respects 
the  proceedings  against  partners  shall  be  conducted  in  the  like 
manner  as  if  they  had  been  commenced  and  prosecuted  against 
one  person  alone.  If  such  copartners  reside  in  diiFerent  districts, 
that  court  in  which  the  petition  is  first  filed  shall  retain  exclusive 
jurisdiction  over  the  case. 
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When  Partnentalpt  may  bo  adjudged  Bankrapts. 

Two  or  more  persons  ^'  who  are  partners  "  in  trade  may  be  adjudged  bank- 
nipt  on  the  petition  of  the  partners  or  any  one  of  them.  This  language  csn 
only  apply  to  a  subsisting  partnership.  But  a  mere  formal  dissolution  of  the 
partnership,  so  long  as  there  are  partnership  debts  and  partnership  assets  ex- 
isting, the  partners  being  joint  debtors  and  the  assets  oein^  joint  property, 
will  not  prevent  the  operation  of  the  act  upon  the  partners,  either  in  a  yolan- 
tary  or  an  involuntary  case.  Where  there  are  assets  as  well  as  debts  of  the 
partnership  remaining,  the  partnership  may  properly  be  considered  as  subsist- 
ing quoad  its  creditors,  and  for  the  purpose  of  applying  its  joint  stock  and 
property  to  the  payment  of  its  creditors.  {Orockett  et  al.  ▼.  Jetcetty  2  B.  R. 
208;  s.  c.  2  Ben.  514;  s.  o.  2  L.  T.  B.  21;  in  re  Foster,  8  B.  R.  286;  s.  c.  3 
Ben.  186 ;  s.  o.  1  L.  T.  B.  127 ;  in  re  H.  C.  McFarland  A  Co.  10  B.  R.  881.) 

Where  partnership  affairs  are  to  be  wound  up,  the  partners  may  join  or  be 
joined  in  one  petition.  If  it  were  not  so,  the  partners  would  always  have  it 
in  their  power  to  defeat  one  of  the  main  provisions  of  the  law,  which  is,  thst 
the  creditors  of  the  firm  shall  choose  the  assignee.  It  seems  to  be  settled  that 
there  may  be  a  joint  petition  so  long  as  joint  assets  remain  to  be  distributed. 
A  like  result  must  also  follow  if  there  are  joint  debts  outstanding.  It  is  f0r 
the  benefit  of  the  joint  creditors,  so  long  as  any  remain,  that  the  proceedings 
should  be  joint,  because  they  have  the  choice  of  the  assignee.  Whether  there 
are  any  joint  assets  or  not  may  often  be  disputed,  and  be  the  very  question 
which  an  assignee  is  needed  to  try ;  but  the  fact  of  joint  creditors  whose  rights 
are  to  be  protected  is  easy  of  ascertainment^  and,  when  ascertained,  shows  a 
necessity  tor  a  joint  action.  So  long  as  joint  debts  remain  outstanding  and 
unsettled,  the  proceedings,  whether  voluntary  or  involuntary,  may  be  joint. 
(In  re  Williams  &  Co.  8  B.  R  286 ;  s.  c.  Lowell,  406  ;  a.  c.  2  L.  T.  B.  100 ;  *» 
re  Joseph  A.  Noonan,  10  B.  R.  881 ;  s.  c.  8  Biss.  491 ;  contra^  Crockett  et  al.  v. 
Jeteett,  2  B.  R.  208 ;  s.  c.  2  Ben.  614 ;  B.  o.  2  L.  T.  B.  21 ;  in  re  Moritz  &  Pin- 
ner, 6  Law  Rep.  825 ;  in  re  Mark  Hartz  et  al  1  N.  Y.  Leg.  Obs.  80.) 

A  fraudulent  dissolution  will  not  oust  the  jurisdiction  of  the  district  court 
over  a  petition  in  invitum filed  thereafter.     (In  re  Waite etaLlB.'EL  373;  a 
/C.  Lowell,  207.) 

A  dissolution  of  a  partnership,  though  binding  as  between  the  parties 
themselves,  can  not  have  any  effect  upon  the  rights  of  those  who  subsequently 
become  creditors,  provided  the  partners  continue  to  treat  each  other,  in  point 
of  fact,  as  partners,  and  to  act  as  such  in  their  business  transactions  with 
others.    (In  re  H.  C.  McFarland  &  Co.  10  B.  R.  881.) 

An  agreement  for  a  dissolution,  stipulating  that  one  partner  shall  take  the 
partnership  property,  and  apply  it  to  the  payment  of  the  partnership  debts^ 
does  not  dissolve  the  partnership  as  to  the  other  partner  and  the  creditors, 
nor  does  the  transfer  make  the  property  the  individual  property  of  the  part- 
ner receiving  it,  until  and  unless  the  partnership  debts  are  first  paid.  The 
case  is  not  one  where  the  transfer  of  the  interest  of  the  retiring  partner  in  the 
partnership  property  is  absolute,  and  the  remaining  partner  merely  agrees  to 
pay  and  assume  the  debts  of  the  partnership.  (In  re  T.  S.  Sheppaxd,  8  B.  it 
172  ;  8.  o.  8  Ben.  847.) 

Although  one  partner  has  taken  the  partnership  property,  under  an  agree- 
ment to  pay  all  the  partnership  debts,  either  of  them  may,  after  such  dissolu- 
tion,, petition  for  the  benefit  of  the  act  on  behalf  of  the  firm.  The  partner 
who  petitions  is  acting  for  the  creditors  as  well  as  himself,  and  the  creditors 
may  proceed  against  all  the  partners  in  bankruptcy,  unless  they  have  agreed 
to  accept  one  as  their  debtor.  Such  a  proceeding  by  partners  differs  in  this 
from  one  by  creditors,  that  no  act  of  bankruptcy  need  be  alleged,  but  only 
that  the  firm  is  insolrent.  If  a  partner  could  not  petition  by  reason  of  any 
contract  with  his  copartner,  the  creditors  would  be  deprived  of  the  very  im- 
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portant  power  of  procuring  adjudication  through  the  petition  of  one  partner,, 
when  the  firm  is  clearly  insolvent,  but  no  technical  joint  act  of  t>ankraptcy  haa 
been  committed.    {In  re  J.  B.  Stowers  et  al,  Lowell,  628.) 

A  partner,  by  intrusting  his  copartner  with  the  payment  of  the  debts,  takes 
the  risk  of  his  being  both  able  and  willing  to  do  so,  and  in  defense  to  the  pe- 
tition of  such  copartner,  can  not  set  up  that  he  left  the  firm  solvent,  and  that 
the  act  of  the  petitioner  changed  the  state  of  affairs.  (J/i  re  J.  R.  Stowers  et 
al  Lowell,  628.) 

When  it  is  made  to  appear  that  the  interests  of  creditors  will  not  be  served 
by  bankruptcy,  and  that  they  do  not  press  the  case,  but  it  is  brought  forward 
by  one  partner  for  ends  of  his  own,  he  must  fully  and  clearly  establish  the  in- 
solvency of  his  copartner.    {In  re  Bennett  et  al.  12  B.  B.  181.) 

An  assi^ment  which  transfers  all  the  right,  interest,  property  and  claims 
of  the  retiring  partner  in  and  to  the  partnership  and  firm  iHisiness,  terminates, 
the  partnership.  Persons  who  are  not  partners  in  trade,  or  who  do  not  at  the 
time  of  the  filing  of  the  petition  have  any  joint  stock  or  property  belonging 
to  the  firm  of  which  they  have  been  members,  can  not  be  brought  jointly  into- 
bankruptcy.    {Hartough  v.  Hayden^  8  B.  B.  422.) 

A  member  of  a  firm  may  commit  a  separate  act  of  bankruptcy  and  become 
bankrupt  without  joining  his  copartners.  When  two  persons  who  have  been 
partners  under  one  firm  name  file  their  joint  petition  in  buikruptcy,  the  pro- 
ceedinffs  can  not  be  stayed  on  the  ground  that  they  have  omitted  to  bring  ia 
a  third  person  who  has  been  a  partner  with  them  under  another  firm  name. 
If  such  third  person  shall  apply  to  have  the  other  firm  adjudged  bankrupt,, 
the  court  may  consolidate  the  suits,  if  expedient,  or  arrange  in  some  other 
appropriate  way,  that  the  greatest  convenience  to  creditors  shall  be  arrived 
at  witn  the  least  expense.  The  rights  of  all  classes  of  creditors  are  the  same, 
mider  all  forms  of  proceedings.  {In  re  Mitchell  ef  o^.  8  B.  B.  441 ;  in  r& 
Stevens,  6  B.  B.  112;  s.  c.  1  Saw.  897.) 

The  institution  of  proceedings  in  a  State  court  for  a  dissolution  of  the 
firm  and  the  appointment  of  a  receiver,  will  not  prerent  the  bankrupt  court 
from  taking  junsdiction.  {In  re  Joseph  A.  Noonan,  10  B.  B.  881 ;  s.  o.  8  Biss. 
491.) 

If  a  firm  is  dissolyed  by  the  death  of  one  of  the  partners,  the  executors  of 
the  deceased  partner  can  not  be  brought  into  bankruptcy,  nor  can  possession 
be  taken  of  his  separnte  estate,  which  is  under  the  process  and  control  of  a 
probate  court.  Hence  no  proceedings  can  be  taken  under  this  section  against 
the  estate  of  a  deceased  partner.  But  if  the  surviving  partner,  while  clothed 
with  his  rights  as  such,  commits  an  act  of  bankruptcy,  the  creditors  may  in- 
Toke  the  aid  of  a  court  of  bankruptcy  to  take  out  ot  his  hands  the  joint  assets 
as  well  as  his  separate  estate,  and  distribute  them  among  his  creditors.  Such 
proceeding  can  be  taken  against  him  by  either  a  joint  or  separate  creditor. 
{In  re  Stevens,  6  B.  B.  112;  s.  c.  1  Saw.  897.) 

If  the  administrator  of  the  deceased  partner  has  given  the  necessary  bond 
and  taken  charge  of  the  partnership  property,  which  he  is  administering  Id 
the  probate  court,  the  district  court  may,  m  its  discretion,  refuse  to  adjudge 
the  partnership  bankrupt.  {In  re  Daggett,  8  B.  B.  438 ;  s.  c.  8  B.  B.  287 ;  s. 
c.  8  Dillon,  88.) 

Mode  of  bringing  Partnerships  Into  Bankraptey. 

The  provisions  of  this  section  clearly  contemplate  that  persons  who  are 
copartners  may  be  adjudged  bankrupts  on  three  descriptions  of  petitions: 
1st.  The  petition  of  all  the  copartners.  2d.  The  petition  of  one  of  the  co- 
partners. 8d.  The  petition  of  a  creditor  of  the  copartners.  The  proceeding 
by  the  petition  of  all  the  copartners  is  purely  voluntary,  and  where  they  alt 
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unite,  the  jurisdiction  of  the  court  over  all  of  them,  cither  by  residence  or 
by  carrying  on  business,  must  appear  in  the  petition.  The  proceeding  by  the 
petition  of  a  creditor  of  the  copartners  is  a  purely  involuntary  proceeding, 
and  requires  the  adjudication  to  proceed  on  the  commission  of  some  act  of 
bankruptcy.  The  proceeding  by  the  petition  of  one  of  two  or  more  copart- 
ners to  have  such  copartners  adjudicated  bankrupts  is  a  proceedin|^  which 
necessarily  is  neither  wholly  voluntary  nor  wholly  involuntary,  but  is  partly 
voluntary  and  partly  involuntary.  So  far  as  the  petitioner  is  concerned,  it  ia 
voluntary;  so  far  as  the  copartners  not  petitioning  are  concemed^^ it  ia  not 
involuntary,  in  the  sense  of  section  5021,  unless  the  adjudication  is  asked  for 
on  the  ground  of  the  commission  of  an  act  of  bankruptcy,  although  it  may 
be  involuntary  in  the  sense  of  not  being  voluntary,  under  section  5014. 
Where  it  is  not  involuntary  in  the  sense  of  section  5021,  the  adjudication  may 
be  asked  on  the  ground  that  the  members  of  the  copartnership  are  unable  to 
pay  all  their  debta,  apd  no  allegation  that  an  act  of  bankruptcy  has  been 
committed,  either  by  the  firm  or  by  the  copartners  who  are  proceeded  against, 
is  necessary.  A  partner  may  also  petition  to  have  himself  adjudged  bank- 
rupt, because  of  his  inability  to  pay  his  debts,  and  to  have  his  copartner 
adjudged  bankrupts  because  of  the  commission  by  them  of  an  act  of  bank- 
ruptcy to  which  he  was  not  a  party.  (In  re  Penn  etal.  5  B.  R  80 ;  a  c.  6 
Ben.  89;  s.  c.  2  L.  T.  B.  190;  in  re  Joseph  Noonan,  10  B.  R.  881 ;  s.  c.  8  Bim. 
491.) 

The  firm  can  not  be  adjudged  a  bankrupt  upon  the  petition  of  one  partner 
if  the  other  partners  do  not  consent,  and  neither  reside  nor  carry  on  businesi 
in  the  district.     {In  re  Henry  Martin,  6  Ben.  20.) 

Where  a  petition  is  filed  to  have  a  firm  declared  bankrupt,  if  all  the  mem- 
bers of  the  firm  do  not  join  in  or  consent  to  the  petition,  notice  of  the  filing 
must  be  given  to  such  of  the  members  as  do  not  join  in  it  or  assent  to  it,  in 
like  manner  as  if  the  proceedings  were  on  an  involuntary  petition  against  the 
members  of  the  firm.  Until  this  is  done,  the  register  has  no  authority  to 
make  an  adjudication  in  regard  to  the  bankruptcy  of  the  firm.  {In  re  Lewis, 
1  B.  R.  289;  a.  o.  2  Ben.  96;  in  re  Prankard^^  al,  1  B.  R.  297;  in  re  Morits  A 
Pinner,  6  Law  Rep.  825;  in  re  Rufus  E.  Moore,  6  Bias.  79.). 

When  a  petition,  in  due  form,  for  the  adjudication  of  a  firm  has  been  filed 
by  one  partner,  the  other  may  come  in  voluntarily  by  petition  and  assent  to 
the  adjudication  of  the  bankruptcy  of  the  firm.  This  efiects  a  compliance 
with  Rule  XV  III.  Even  though  the  latter  petition  prajf^s  for  the  adjudication 
of  the  bankruptcy  of  the  firm,  it  may  be  regarded  as  simply  giving  assent  to 
the  adjudlication  under  the  first  petition.  Rule  XVI  does  not  apply  to  such  t 
case.  (In  re  Lewis,  1  B.  R  289;  s.  c.  2  Ben.  96;  in  re  Horace  Hall,  5  Law 
Rep.  269.) 

If  the  administrator  of  the  deceased  partner  has  given  the  necessary  bond 
and  taken  charge  of  the  partnership  property,  which  he  is  administering  in 
the  probate  court,  the  district  court  may,  m  its  discretion,  refuse  to  adjudge 
the  partnership  bankrupt.  (In  re  Daggett,  8  B.  R.  287 ;  s.  c.  8  B.  R  483;  a. 
c.  8  DiUon,  88.) 

When  one  member  of  a  firm  files  a  petition  praying  for  his  dischar|^  alone, 
his  copartners  residing  in  another  district  can  not  be  permitted  to  jom  in  the 
proceedings.  This  section  only  applies  to  a  case  where  two  or  more  persons 
who  are  partners  are  adjudged  bankrupts.  (In  re  Boylan,  1  B.  R.  2 ;  s.  c  1 
Ben.  266.) 

The  case  of  two  members  of  a  firm  constituting  a  separate  firm  under 
another  name  was  not  contemplated  by  this  section,  but  its  provisions,  as  ap^ 
plicable  to  the  estate  and  debts  of  a  single  firm,  and  the  separate  property  and 
individual  debts  of  the  members  of  such  firm,  are  only  declaratory  of  the  ac- 
knowledged principles  of  equity  upon  which  the  court  would  maisbal  tbtf 
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asBets  in  the  absence  of  sncb  provisions.  When  the  firm  which  embraces  the 
members  of  such  separate  firm  has  been  declared  bankrupt,  it  is  improper  to- 
|Ht>ceed  to  an  adjudication  against  the  separate  fii*m  while  the  former  proceed- 
ings are  pending.  (JnreW.  Leland  et  al,  5  B.  R.  222;  s.  c.  5  Ben.  168;  s.  c* 
1  L.  T.  B.  284 ;  s.  c.  4  L.  T.  B.  185.) 

When  the  partners  reside  in  different  districts,  and  have  no  place  of 
business  in  the  district  where  the  petition  is  filed,  the  non-resident  partner 
can  not  be  adjudged  a  bankrupt  upon  his  own  petition  until  he  shall  have 
filed  a  petition  in  me  district  where  he  resides.  {In  re  Prankard  etoU.  IB. 
R.  297.) 

When  there  are  partnership  debts  and  partnership  assets  of  an  insolvent 
firm,  the  assignee  of  one  of  the  partners  may  file  a  petition  against  the  other 
members  to  have  the  firm  adjudged  bankrupt,  and  the  partnership  assets  dis- 
tributed by  the  bankrupt  court  If  the  other  members  of  the  firm  deny  the 
insolvency,  they  are  entitled  to  have  that  issue  tried  by  a  jury,  but  in  such 
cases,  it  is  wholly  unnecessary  to  show  an  act  of  bankruptcy  on  their  part 
When  one  member  of  the  firm  has  asked  for  the  benefit  of  the  bankrupt  act,, 
the  question  before  the  court  becomes  a  purely  legal  one,  and  the  firm  must 
of  necessity  be  adjudged  bankrupt.  (In  re  Grady,  8  B.  R.  227 ;  in  re  Green- 
field, 42  How.  Pr.  469 ;  s.  c.  5  Ben.  552.) 

Unless  the  firm  is  declared  a  bankrupt,  no  member  thereof  can  be  dis- 
charged irom  the  firm  debts,  because  the  theory  and  intent  of  this  section  and 
Rules  XVI  and  XYIII  are  that  the  creditors  of  affirm  shall  be  required  to 
meet  but  once,  and  in  one  bankruptcy  forum,  all  questions  in  regard  to  the 
bankruptcy  of  the  firm.  {In  re  Little,  1  B.  R.  841 ;  s.  c.  2  Ben.  186 ;  in  re 
BidweU,  2  B.  R.  229.) 

The  bankrupt  can  not  be  discharged  of  a  portion  of  bis  liabilities, merely, 
bat  if  discharged  at  all,  he  must  be  discharged  of  all  of  them,  and  this  can 
not  be  unless  the  firm  debts  are  paid,  or  the  firm  assets  administered  iii  the 
bankrupt  court.     (In  re  Grady,  3  B.  R.  227.) 

This  applies  to  partnerships  actually  existing,  or  where  there  are  assets 
belonging  to  the  firm,  and  not  to  partnerships  terminated  by  bankruptcy,  in- 
solvency, assignment,  or  otherwise.     (In  re  Winkens,  2  B.  R.  849.) 

Where  there  are  no  partnership  assets  to  be  administered,  a  member  of  a 
late  partnership  may,  upon  his  individual  petition,  be  discharged  from  all  his 
debts,  partnership  as  well  as  individual.  (In  re  Abbe,  2  B.  R.  75 ;  s.  c.  7  A. 
L.  Reg.  824.) 

Proceedings  in  voluntary  bankruptcy  can  not  be  conducted  in  the  united 
names  of  parties  who  have  no  common  interest  and  do  not  seek  a  conmion 
decree.  Individuals  can  not  associate  and  make  a  joint  and  several  petition 
with  a  view  to  a  separate  adjudication  in  favor  of  each  applicant.  A  petition 
\^  two  petitioners  conjointly,  when  they  can  not  petition  as  partners,  can  not 
avail  them  individually.    (In  re  Moritz  &  Pinner,  5  Law  Rep.  325.) 

Persons  can  not  join  or  be  joined  in  a  petition  in  bankruptcy  who  could 
not  sue  or  be  sued  in  any  form  of  action  at  law  or  in  equity.  Distinct  firms 
composed  in  part  of  different  persons  can  not  be  so  joined.  (In  re  Wallace  & 
Newton,  12  B.  R.  191.) 

No  number  less  than  the  whole  of  a  firm  can  file  a  voluntary  petition.  {In 
re  Moritz  <fe  Pinner,  5  Law  Rep.  825.) 

Partners  are  not  liable  to  be  adjudged  bankrupts  upon  the  petition  of 
their  creditors,  upon  mere  proof  of  their  insolvency,  without  other  proof  of 
the  commission  of  an   act  of  bankruptcy.     (In  re  Ralph  Johnson,  1  N.  T. 
Leg.  Obs.  166;  s.  c.  6  Law  Rep.  818;  %n  re  John  W.  Hull,  1  N.  T.  Leg.  Obs. 
1 ;  contra,  in  re  Galbraith,  Cromwell  &  Go.  1  N.  Y.  Leg.  Obs.  5.  note.) 
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Proceedlnffi  at  First  Heetfnff  of  Oeditors. 

None  but  creditors  of  the  firm  cao  participate  in  the  election  of  an  assignee. 
</»  re  Phelps,  Caldwell  &  Co.  1  B.  R.  625 ;  s.  c.  2  L.  T.  B.  25  ;  w  re  Schdffer 
^  Garrett,  2  B.  R.  691 ;  s.  c.  1  C.  L.  N.  261.) 

This  section  draws  a  distinction  between  the  creditors  of**  the  copartner- 
ship '*  and  **  the  separate  creditors  "  of  each  partner.  It  also  calls  the  former 
**  joint  creditors,"  and  speaks  of  the  debts  due  to  them  as  **joiDt  debts," 
wnile  it  speaks  of  the  debts  due  to  such  separate  creditors  as  separate  debts. 
It  puts  jomt  creditors  and  joint  debts  in  antithesis,  and  separate  creditors 
and  separate  debts.  This  it  does,  although  necessarily  the  copartners  are 
jointly  and  sererally  liable  to  the  creditors  of  the  copartnership  for  the  joint 
debts.  The  separate  debts  must,  therefore,  be  regained  as  confined  to  debts 
which  arise  out  of  a  liability  other  than,  or  in  addition  to,  that  resnlting 
solely  from  a  debt  contracted  by  the  firm.  {In  re  Walter  P.  Long  &  Co.  9  B. 
R.  227;  s.  0.  7  Ben.  141.) 

A  firm  creditor  who  holds  a  firm  note  indorsed  by  one  of  the  partneis 
may  elect  to  prove  his  debt  against  the  separate  estate  of  such  copartners. 
i^Stephenson  y.  Jackson^  9  B.  R.  266.) 

A  creditor  holding  notes  both  of  the  pnrtnerehip  and  of  tiie  indiTidaai 
partners  for  a  partnership  debt  has  the  right  to  prove  the  notes  against  the 
respective  makers,  and  is  entitled  to  receive  dividends  from  the  joint  and  sep- 
arate estates  according  to  such  proof.  {Meade  v.  National  Bankof  Fayette^uk 
€t  al,  2  B.  R.  173;  s.  c.  6  fllatch.  180;  s.  c.  1  L.  T.  B.  108.) 

Although  by  this  section,  where  partners  in  trade  shall  be  adjudged  bank- 
rupts, all  the  joint  property  of  the  partnership  and  also  all  the  separate 
estate  of  each  of  the  partners  shall  be  taken,  yet  in  the  distribution  the  joint 
and  separate  estates  are  considered  as  distinct  estates.  This  is  perfectly  clear 
by  the  rule  laid  down  for  their  administration.  It  has  therefore  been  held 
that  a  joint  creditor  having  a  security  upon  the  separate  estate  is  entitled  to 
prove  against  the  joint  estate  without  giving  up  his  security;  he  wonld, 
therefore,  by  the  same  principle,  be  allowed  to  prove  his  whole  claim  against 
both  estates,  and  receive  a  dividend  from  each,  but  so  as  not  to  receive  mon 
than  the  full  amount  of  his  debt.  A  creditor  holding  a  note  indorsed  both 
by  the  firm  and  by  one  of  the  copartners,  may  prove  his  claims  against  both 
estates.  (In  re  Howard,  Cole  &  Co.  4  B.  R.  671 ;  s.  c.  2  L.  T.  B.  161;  Bmer$ 
V.  Oanal  National  Bank,  7  B.  R.  217 ;  fl.  c.  6  L.  T.  B.  419;  Meade  r.  Natimi 
Bank  of  Fayetteville,  2  B.  R.  178 ;  s.  c.  6  Blatch.  180 ;  s.  c.  1  L.  T.  B.  108 ; 
in  re  Bradley,  2  Biss.  616 ;  in  re  Peter  Famum,  6  Law  Rep.  21.) 

If  a  dividend  has  been  paid  by  one  estate,  the  amount  thereof  should  be 
deducted  and  a  dividend  only  on  the  balance  allowed  from  the  other,  (/n  ^ 
Peter  Famum,  6  Law  Rep.  21.) 

Although  the  consideration  passed  to  the  firm,  yet  if  the  obligation  is 
^ven  by  the  partners  individually,  and  not  by  the  firm  name,  the  debt  is 
provable  against  their  individual  estate.  (In  re  Bucyrus  Machine  Co.  6  B.  R. 
S08.) 

Where  the  partnership  as  such  receives  and  uses  the  funds  beloni2:ing  to  an 
estate  of  which  one  partner  is  the  executor,  with  full  knowledge  of  its  char- 
acter, it  becomes  liable  therefor,  and  the  beneficiaries  may  prove  their  claim 
either  against  the  partnership  estate  or  against  the  individual  estate  of  the 
partner  who  was  executor.    (In  re  £.  P.  &  E.  M.  Tesson,  9  B.  R  378.) 

If  a  person  takes  the  note  of  one  partner  without  knowing  that  the  monej 
is  for  the  benefit  of  the  firm,  he  can  not  prove  a  claim  against  the  firm  after 
he  has  obtained  a  judgment  on  the  note.    (In  re  Hugh  T.  Heirick,  18  B.  R< 
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A  person  who  takes  a  note  of  one  partner  for  mouey  loaned  for  the  use  of 
the  firm,  can  not  prove  a  claim  against  the  firm.  {In  re  Hugh  T.  Herrick,  18 
B.  R.  812.) 

Where  the  deposition  on  its  face-  shows  a  several  debt,  the  creditor  can  not 
be  held  to  have  proceeded  against  the  joint  estate,  although  the  proof  is  in 
that  form.    (In,  re  Hugh  T.  Herrick,  18  B.  R.  812.) 

.  A  judgment  against  the  partners  individually  and  others  constitutes  a 
several  debt  as  to  the  partners,  and  can  not  be  proved  against  the  joint  estate. 
(In  re  Hugh  T.  Herrick,  18  B.  R.  312.) 

A  creditor  holding  a  partnership  bond,  by  express  terms  joint  and  several 
for  a  partnership  debt,  has  the  right  to  prove  it  against  the  separate  estates, 
and  is  entitled  to  receive  dividends  out  of  the  individual  assets.  (In  re  Big- 
elow  et  al,  2  B.  R.  371 ;  s.  c.  8  Ben.  146;  s.  c.  2  L.  T.  B.  41.) 

A  joint  agreement  given  by  two  members  of  a  firm  to  indemnify  a  retiring 
partner  may  be  proved  for  the  full  amount  against  the  separate  estate  of  each 
partner.    (In  re  Beers  ^  a2.  6  B.  R.  211.) 

A  bond  signed  by  the  members  of  a  firm,  in  their  individual  names,  as 
sureties,  and  not  given  for  a  partnership  liability,  is  a  claim  against  them 
individually,  and  not  as  members  of  the  firm.  *  (In  re  Webb  A  Co.  2  B.  R. 
614 ;  B.  c.  2  L.  T.  B.  87 ;  s.  c.  16  Pitts.  L.  J.  43 ;  in  re  Edmund  H.  Miller,  1 
N.  Y.  Leg.  Obs.  88 ;  in  re  Roddin  <&  Hamilton,  6  Biss.  877.) 

Where  one  of  the  partners  of  a  bankrupt  firm  is  also  a  member  of  another 
firm,  a  claim  by  the  latter  against  the  foitner  may  be  proved  by  the  solvent 
partner,  for  the  firms  are  re^rded  as  distinct  legal  entities,  capable  of  con- 
tracting with  each  other  m  equity.  (In  re  Buckhause  &  Gough,  10  B.  R. 
206.) 

When  a  partnership  consists  of  two  persons,  and  they  both  sign  a  note  or 
bill  with  their  individual  names,  and  not  by  the  name  of  the  firm,  or  one 
draws  a  bill  and  the  other  accepts  it,  if  it  is  in  fact  for  a  partnership  object, 
it  may  be  treated  for  all  purposes  as  a  partnership  debt.  (In  re  Henry  War- 
ren, 2  Ware,  822.) 

When  the  intention  of  the  contracting  parties  is  that  the  firm  shall  be 
bound,  and  the  contract  is  within  the  scope  of  the  partnership  business,  the 
contract  will  bind  the  firm  in  whatever  form  it  may  be  made,  whether  signed 
by  the  partners  jointly,  or  with  the  firm  name,  or  by  one  partner  alone.  (In 
re  Henry  Warren,  2  Ware,  322.) 

The  presumption  that  arises  from  the  form  of  the  note,  that  the  separate 
name  of  the  partner  was  taken  from  choice,  may  be  overcome  by  proof  that 
no  such  election  was  made.    (In  re  Henry  Warren,  2  Ware,  822.) 

A  creditor  who  takes  the  individual  note  of  one  partner  in  a  transaction 
for  the  benefit  of  the  firm  is  presumed  to  elect  to  take  that  in  preference  to 
the  firm  note.     (In  re  Henry  Warren,  2  Ware,  822.) 

The  assignee  of  the  firm  is  the  assignee  of  a  member  of  the  firm,  and  may 
fiue  to  recover  money  due  to  him.  (Babbitt  v.  Burgees,  7  B.  R.  561 ;  s.  c.  2 
Dillon,  169.) 

« 

An  assignee  of  a  firm  may  recover  property  transferred  by  one  partner  in 
violation  of  the  bankrupt  law.     (BarnewaU  v.  Jonee,  14  B.  R.  278.) 

Assiipnee  of  IndiTidaal  Partner, 

An  adjudication  upon  the  petition  of  one  partner  in  his  own  behalf,  and 
as  a  member  of  a  firm,  does  not  pass  the  partnership  effects  to  his  assignee. 
{In  re  Paulson,  1  N.  T.  Leg.  Obs.  6,  cited.) 

Upon  the  bankruptcy  of  one  partner,  his  private  property  and  his  interest 
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in  the  funds  of  the  firm  pass  to  his  assignee.    (JSarruon  y.  Sterry^  &  Cnncfa, 
289 ;  8.  c.  Bee,  244.) 

The  assignee  of  a  bankrupt  partner  and  the  remaining  solvent  partner, 
are  tenants  in  common  in  respect  to  the  partnership  fands,  and,  like  all  ten- 
ants in  common,  one  party  can  not  call  the  joint  property  out  of  the  hands  of 
the  other.  They  are  entitled  equally  to  the  possession  in  law.  Neither  party 
is  strictly  entitled,  as  against  the  other,  to  anything  more  than  his  share  of 
the  surplus  ailer  the  partnership  debts  are  paid.  (Murray  y.  Murray^  5 
Johns.  Gh.  60 ;  Ayer  v.  Brastow,  5  Law  Hep.  498 ;  in  re  Shanahan  &  West,  6 
Biss.  89.) 

Where  partners  agree  to  give  another  an  interest  in  the  assets  after  the  pay- 
ment of  the  film  debts,  the  latter  upon  the  bankruptcy  of  the  former,  is  not 
entitled  to  receive  the  property  frem  their  assignee  until  the  debts  are  paid. 
(In  re  Shanahan  &  West,  6  Biss.  89.) 

The  solvent  partner  has  generally  the  right  to  retain  the  control  and  pos- 
session of  the  partnership  assets  until  an  account  is  taken  for  the  purpose  of 
applying  them  in  good  faith  to  the  discharge  of  the  joint  debts  and  for  his 
share  of  the  surplus.  (Ayer  v.  BraeUno,  6  Law  Rep.  498;  Talcott  y.  Dudle^y 
6  ni.  427.) 

The  solvent  partner,  upon  the  dissolution  of  the  partnership  by  bank* 
ruptcy,  being  a  tenant  in  common,  may  retain  and  distriDute  the  fundis  in  his 
possession,  and  may  sell  the  partnership  effects  for  a  valuable  consideratioo 
and  without  fraud.  They  can  not  be  called  out  of  his  possession  by  his 
cotenant.  But,  on  the  other  hand,  there  is  no  foundation  in  law  or  equity 
for  the  solvent  partner  to  call  to  account  either  the  partnership  debtors  who 
have  bona  fide  settled  with  the  assignee  or  the  assi^ee  himself  for  the  funcU 
in  his  possession.     (Murray  v.  Murray^  6  Johns.  Ch.  60.) 

The  only  interest  in  partnership  property  which  passes  to  the  assignee  of 
an  individual  partner,  is  the  interest  which  the  bankrupt  may  appear  to  have 
on  taking  an  account.  But  the  interest  of  the  bankrupt  does  not  pasA  to  the 
assignee  with  precisely  the  same  powers  over  the  property  which  the  bank- 
rupt himself  had.  Before  the  bankruptcy,  his  power  over  it  was  that  of  a 
partner;  it  was  a  joint  tenancy.  The  bankrupt  could  dispose  of  the  whole 
property.  But,  by  the  bankruptcy,  the  partnership  is  dissolved,  and  the  joint 
tenancy  severed.  The  assignee  succeeds  to  the  rights  of  the  bankrupt,  not 
as  a  partner,  but  as  a  tenant  in  common.  (Ayer  v.  Bra^ioWy  5  Law  Rep. 
498.) 

Without  a  special  order  of  the  court  for  that  purpose,  the  assignee  of  an 
individual  partner  has  no  power  to  take  and  dispose  of  the  assets  of  the  firm 
so  as  to  divest  the  rights  of  the  other  partners  and  vest  the  entire  interest  in 
the  assets  of  the  firm  in  a  purchaser  at  nis  sale.  (Buckner  v.  Oaleote,  28  Miss. 
482.) 

Where  one  partner  becomes  bankrupt,  the  district  court  may  take  into  its 
own  hands  the  exclusive  management  and  administration  of  all  the  partner- 
ship assets  and  inhibit  the  other  partners  from  intermeddlii^  therewith  for 
the  purpose  of  ascertaining  the  partnership  assets  and  debts,  and  ac^nsting 
and  distributing  the  same,  but  will  do  so  with  caution.  (Parker  v.  Muggrid^ 
2  Story,  384 ;  Ayer  v.  Brastow^  5  Law  Rep.  498.) 

A  creditor  who  has  obtained  a  judgment  against  the  ostensible  partner 
may  levy  on  the  firm  goods,  although  they  are  placed  in  the  possession  of 
the  assignee  of  the  dormant  partner  prior  to  the  levy,  but  after  the  issuing  of 
the  execution.     (TaUcott  v.  Dudley,  6  III.  427.) 

If  one  partner,  who  owns  all  the  property,  is  declared  a  bankrupt,  bis  as- 
signee will  be  estopped  from  denying  that  his  copartner  had  all  the  usoal 
rights  of  a  partner  as  against  an  attaching  creditor  of  the  firm.  (KtUy  ▼. 
Scott,  49  N.  Y.  595.) 
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The  appropriation  of  the  firm  property  to  pay  an  individual  debt  of  one 
partner,  where  he  becomes  bankrupt,  does  not  bind  the  firm  unless  the  solvent 
partners  assent  to  it  prior  to  the  commencement  of  the  proceedings  in  bank- 
ruptcy,    (Anshutz  V.  FitzsimmoTiSj  9  Penn.  180.) 

The  assignee  of  a  liquidating  partner  is  merely  a  mandatary  of  the  inter- 
est of  the  other  partner  for  purposes  of  liquidation,  and  a  purchaser  from  him 
will  net  acquire  that  interest.     {Akin  v.  Oakley^  10  Rob.  [La.]  410.) 

The  assignee  of  an  individual  partner  does  not,  by  virtue  of  the  interest 
he  takes  in  the  firm,  acquire  any  claim  against  the  bankrupt.  (Buckner  v. 
Calcote,  28  Miss.  432.) 

Where  one  partner  becomes  bankrupt,  his  assignee  can  take  only  that  por- 
tion of  the  partnership  assets  which  would  belong  to  the  bankrupt  after  pay- 
ment of  all  the  partnerahip  debts,  and  the  solvent  partners  have  a  lien  upon 
the  partnerahip  assets  for  all  the  partnership  debts,  and  also  for  their  own 
shares.     {Parker  y.  Muggridge^  2  Story,  834.) 

The  assignee  of  an  individual  partner,  who  is  a  member  of  three  firms 
composed  of  the  same  individuals,  can  only  claim  what  may  be  due  after  the 
payment  of  all  the  debts  of  the  firms,  and  upon  an  account  of  the  respective 
interests  of  the  partners  inter  se,     {Buckner  v.  Calcote^  28  Miss.  482.) 

Where  an  individual  partner  applies  alone  and  surrenders  partnership  as- 
sets, a  sale  by  his  assignee  will  pass  the  entire  interest  of  the  firm.  {Jud.on 
V.  Lathrop,  6  La.  An.  687.) 

If  the  assignee  of  the  bankrupt  partner  settles  with  the  partnership  debtor, 
the  solvent  partner  can  not  set  aside  such  settlement  in  order  to  obtain  pos- 
session of  what  was  due  from  the  debtor  for  the  purpose  of  distribution,  in- 
asmuch as  the  assignee  had  competent  power  to  make  the  settlement  and  to 
obtain  possession  of  what  was  due  and  coming  from  the  settlement  for  the 
like  purpose  of  distribution.     {Murray  y,  Murray,  5  Johns.  Oh.  60.) 

The  assignee  of  one  partner  may  become  a  party  on  the  record  with  the 
other  partner  or  his  assignee  when  the  suit  is  prosecuted  to  collect  a  demand 
due  to  the  firm.     {Cannon  v.  Well/ord,  22  Gmtt.  195.) 

Where  the  partnership  is  insolvent,  so  that  the  assignee  of  an  individual 
partner  has  no  interest  in  the  effects  of  the  firm,  the  assignee  need  not  Yje 
made  a  party  to  a  suit  in  equity  to  obtain  payment  of  a  debt  due  to  the  firm. 
{Coey.  Whitbeck,  11  Paige,  42.) 

Where  one  partner  becomes  bankrupt,  a  suit  on  a  cause  of  action  belong- 
ing to  the  firm  should  be  brought  in  the  name  of  the  solvent*partner  and  the 
assignee.  {Peely.  Ringgold,  6  Ark.  546;  Coey,  Whitbeek,  11  Paige,  42;  Bal^ 
sey  V.  Norton,  45  Miss.  703.) 

But  it  must  be  shown  that  there  is  another  person  not  coplaiutiff  who 
ought  to  be  joined.  This  may  be  by  a  plea  in  abatement,  or  by  nonsuit,  if 
proved  at  the  trial,  or  by  demurrer,  if  it  appears  on  the  face  of  the  declaration. 
If  the  non-joinder  of  the  solvent  partner  is  relied  on  to  nonsuit  the  assignee, 
the  defendant  must  prove  the  existence  of  such  a  partner.  {HaUey  v.  Norton, 
45  Miss.  703.) 

If  upon  the  declaration  of  the  firm  one  partner  takes  the  firm  assets  and 
undertakes  to  pay  the  firm  debts,  and  the  retiring  partner  subsequently  pays 
firm  debts  to  an  amount  more  than  sufiicient  to  cover  the  deficiency  that 
might  remain  afler  applying  the  joint  assets  to  pay  the  joint  debts,  the  as- 
signee of  the  latter  is  entitled  to  the  surplus  of  the  firm  assets  in  the  hands  of 
the  former.     {Aydey.  3tker,  11  Pac.  L.  K.  81.) 

There  must  be  an  adjudication  of  bankruptcy  a^inst  the  partners  com- 
posing the  firm,  and  an  assignee  must  be  appointed  m  such  a  proceeding  be- 
fore any  step  can  be  taken  to  reach  the  partnership  assets  in  bankruptcy. 

49 
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The  partnership  property  can  not  be  taken  and  administered  by  the  bankrupt 
court  unless  all  the  persons  who  have  an  interest  as  copartners  in  such  prop- 
erty are  adjudged  bankrupt.  An  assignee  of  the  individual  and  separate 
estate  of  one  partner  has  no  title  to  call  third  parties  to  an  account  for  part- 
nership property.  The  court  does  not  intend  te  decide  what  the  right  of  the 
assignee  would  be  to  set  aside  a  transfer  of  the  bankrupt's  interest  in  the 
joint  property.  (In  re  T.  8.  Shepard,  8  B.  R  172;  a.  o.  8  Ben.  347:  Fanaiih 
V.  Merritt.  3  B.  R.  48;  s.  c.  Lowell  336;  s.  c.  1  L.  T.  B.  168;  WUhrw  v. 
Fmler,  7  B.  R.  839;  s.  c.  5  Pac.  L.  R.  102;  Anrnnck  v.  Bean,  11  B.  R  495; 
8.  c.  8  B.  R.  228;  s.  c.  10  Blatch.  361 ;  s.  c.  22  Wall.  395.) 

The  assignee  of  an  individual  partner  can  not  maintain  an  action  to  re- 
cover money  of  the  firm  secretly  paid  to  a  firm  creditor,  in  fraud  of  the  rights 
of  other  creditors,  under  a  compromise.  {Amsinck  v.  Bean^  11  B.  R.  495;  a 
c.  8  B.  R.  228;  s.  c.  10  Blatch.  361 ;  s.  c.  22  Wall.  39$.) 

Distribution  of  Assets. 

This  section  was  inserted  simply  to  indicate  the  correct  and  equitable 
mode  of  administration  of  the  partnership  property  and  separate  estates  of 
each  partner  when  two  or  more  persons  who  are  partners  in  trade  shall  be  ad- 
judged bankrupt,  and  can  not  be  made  to  apply  to  a  case  where  only  one  of 
the  pai*tner8  is  proceeded  against.  In  its  main  features  it  embodies  no  new 
law,  but  was  only  declaratory  of  the  equitable  principles  which  the  courts  had 
adopted  in  the  distribution  of  the  bankrupt's  assets.  It  was,  nevertheless, 
proper  and  useful  in  this  respert — that  it  put  to  rest  the  long  mooted  and 
much  discussed  question  of  the  power  of  the  bankrupt  court,  in  administering 
the  bankrupt's  estate,  to  make  orders  for  the  marahaling  of  assets  and  the 
payment  of  partnership  debts  with  partnership  funds,  and  "Separate  debts  with 
separate  funds,  without  the  intervention  of  proceedings  by  bill  in  equity.  [In 
re  Melick,  4  B.  R.  97 ;  Collim  v.  Hood,  4  McLean,  186 ;  in  re  Collier,  Taylor 
&  Co.  12  B.  R.  266;  Ancker  v.  Lety,  3  Strobh.  Eq.  197.) 

The  rule  only  applies  where  the  joint  estate  as  well  as  the  separate  is  l>e- 
fore  the  court  for  distribution,  and  where  there  are  joint  creditors  and  also 
separate  creditors.  {LewiB  v.  U.  S.\Z  B.  R  83;  s.  c.  14  B.  R  64;  s.  c.  2  W. 
N.  31;  s.  c.  32  Leg.  Int.  377;  in  re  R  S,  Pease,  13  B.  R  168.) 

In  the  distribution  of  the  estate,  it  is  of  no  consequence  excepting  in  the 
matter  of  expense  whether  there  are  two  proceedings  by  or  against  two  part- 
ners or  only  one.  Everything  is  conducted  in  the  same  way  and  the  rights 
of  creditors  and  all  others  are  precisely  the  same.  {In  re  Edward  P.  Morse, 
13  B.  R.  376.) 

Where  one  partner  goes  into  bankruptcy  alone,  the  separate  creditors  are 
entitled  to  be  paid  solely  out  of  the  separate  estate,  and  the  partnership  cred- 
itors are  entitled  solely  to  be  paid  out  of  the  partnership  estate.  (In  re  Wil- 
liam Ingalls,  5  Law  Rep.  401 ;  in  re  Henry  B.  Williams,  5  Law  Rep.  403.) 

Premises  used  by  partners  for  the  purpose  of  carrying  on  their  trade  are 
prima  fade  a  part  of  the  partnership  property.  {Oahorn  v.  McBride,  11  Pac, 
L.  R.  106.) 

Real  estate  held  as  partnership  assets  does  not  lose  that  character  until  it 
is  shown  not  only  that  the  firm  creditors  have  been  paid,  but  that  as  between 
themselves  the  accounts  of  the  partners  have  been  settled,  {ffiseoek  v.  Grfm, 
12  B.  R  507.) 

If  real  estate  is  purchased  as  a  speculation  in  which  the  capital  is  to  be 
derived  from  and  the  losses  sustained  by  the  assets  of  the  firm,  and  the  profits 
which  may  accrue  are  to  augment  the  capital  of  the  firm,  it  will  be  deemed 
to  be  partnership  assets.     (Hiscock  v.  Oreen,  12  B.  R  507.) 

If  a  partner,  after  a  formal  dissolution,  continues  to  carry  on  business 
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under  the  firm  name,  with  the  consent  of  his  copartner,  his  trade  assets 
should  be  treated  as  joint  assets.     (In  re  Edward  P.  Morse,  18  B.  R.  876.) 

Where  an  individual  partner  is  bankrupt,  a  partnership  creditor  who  has 
received  a  payment  in  part  from  the  firm  assets  held  by  tbe  copartners,  may 
prove  his  debt  for  the  balance,  and  share  pro  rata  with  the  individual  cred- 
itors.    (In  re  R  8.  Pease,  18  B.  R.  168.) 

When  a  partner  takes  all  the  firm  property,  and  stipulates  to  pay  all  the 
firm  debts,  he  makes  those  debts  his  individual  debts,  and  the  creditors  of 
the  partnership  may  prove  their  claims  against  him  alone,  and  share  in  his 
separate  estate  pro  rata  with  his  individual  creditors.  By  this  promise  he  is 
bound,  and  the  creditors  of  the  firm  are  in  equity  entitled  to  enforce  it 
against  him.  It  is,  on  their  election  to  avail  themselves  of  it,  cumulative  to 
their  other  rights.  They  need  not  release  the  firm  in  order  to  get  the  benefit 
of  this  promise  made  by  one  of  the  members  for  their  benefit.  The  right  of 
the  creditors  is  not  defeated  by  his  subsequent  bankruptcy.  They  may  assent 
to  and  claim  the  benefit  of  it  at  any  time,  either  before  or  after  the  bankruptcy 
of  their  debtor.  (In  re  Downing,  8  B.  R.  748 ;  s.  c.  1  Dillon,  38 ;  s.  c.  1  L. 
T.  B.  207 ;  in  re  George  Rice,  9  B.  R.  373 ;  in  re  Walter  P.  Long  &  Co.  9  B. 
R.  227 ;  B.  c.  7  Ben.  141 ;  in  re  Collier,  Taylor  &  Co.  12  B.  R.  266.) 

An  agreement  between  two  traders  to  unite  their  stocks  in  trade,  as  the 
capital  of  a  partnership  to  be  formed  between  them,  and  to  convert  the 
separate  debts  of  either  into  joint  debts  of  the  firm,  will  not  entitle  a  sepa- 
jate  creditor,  who  has  not  acceded  in  any  way  to  the  arrangement,  to  prove 
in  bankruptcy  as  a  joint  creditor  of  the  firm,  (^fn  re  Isaacs  &  Cohn,  6  B.  R. 
92.) 

When  there  is  no  joint  estate  and  no  solvent  partner,  all  tbe  creditors, 
joint  and  separate,  will  share  pari  passu  in  the  estate  of  the  bankrupt  part- 
ner, in  case  of  his  separate  application  for  the  benefit  of  the  bankrupt  act 
Under  such  circumstances,  the  creditors  of  the  firm  have  a  right  to  prove 
their  debts  against  the  estate  of  the  bankrupt  partner,  and  are  entitled 
to  share  pro  rata  under  section  5091,  as  it  extends  to  "  all  creditors  whose 
debts  are  duly  proved,"  and  are  embraced  in  the  discharge  provided  for 
in  section  5119.  In  other  words,  this  section  of  the  bankrupt  act  only 
c(»mes  into  operation  when  there  are  firm  assets,  and  the  proceedings  are 
instituted  against  the  firm  and  each  of  its  members,  in  which  case  the 
assets  tire  to  be  marshaled  according  to  the  equitv  rule,  firm  creditors  to 
have  priority  as  respects  the  joint  assets,  and  individual  creditors  as  re- 
spects the  separate  estate  of  their  debtor.  {In  re  Downing,  8  B.  R.  748 ; 
8.  c.  1  Dillon,  88 ;  s.  c.  1  L.  T.  B.  207 ;  in  re  Jewett,  1  B.  R  491 ;  s.  o.  7  A.  L. 
Reg.  291 ;  s.  c.  15  Pitts.  L.  J.  854 ;  in  re  Goedde  &  Co.  6  B.  R.  205  ;  in  re 
George  Rice,  9  B.  R.  878 ;  in  re  Knight,  8  B.  R.  438 ;  a.  c.  2  Biss.  518 ;  in  re 
William  Mills,  11  B.  R.  74;  Tucker  y,  Odey,  5  Cranch,  84;  s.  c.  1  Cranch  C. 
C.  419;  eontra,  in  re  Byrne,  1  B.  R.  464;  s.  c.  7  A.  L.  Reg.  499;  in  re 
Frear,  1  B.  R.  660 ;  s.  c.  85  How.  Pr.  249 ;  s.  c.  2  Ben.  467.) 

In  order  to  share  in  the  separate  estate,  there  must  be  absolutely  no  joint 
estate.  If  there  is  any,  however  small,  the  joint  creditors  can  not  be  allowed 
to  receive  dividends  from  the  separate  estate.  (In  re  Albert  Mar  wick,  2 
Ware,  283;  s.  c.  3  N.  Y.  Leg.  Obs.  286 ;  in  re  Elijah  E.  Smith,  13  B.  R.  500.) 

The  rule  covers  all  cases  where  there  is  a  joint  fund,  without  regard  to  its 
origin.  A  separate  creditor  may  therefore  purchase  a  worthless  asset  belong- 
ing to  the  joint  fund  for  a  small  sum  in  order  to  defeat  the  right  of  the  joint 
creditors  to  share  in  the  separate  estate.  (In  re  Albert  Mar  wick,  2  Ware, 
283;  s.  c.  8  N.  Y.  Leg.  Obs.  286.) 

Where  there  are  partnership  assets,  the  partnership,  creditors  can  not 
share  in  the  individual  estate  although  the  partners  were  declared  bankrupts 
on  separate  petitions.     (In  re  Edward  P.  Morse,  13  B.  R.  376.) 
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Where  there  are  assets  of  a  firm  and  of  the  individual  members  thereof; 
each  estate  must  pay  its  proportion  of  the  entire  expenses  of  aclminist^riDg- 
the  estate.  (In  re  Elijah  E.  Smith,  13  B.  R.  500 ;  in  re  William  Ingalb,  5 
Law  Rep.  401.) 

If  the  firm  assets  are  only  sufl^icient  to  pay  the  costs  of  the  proceedi 
the  firm  creditors  may  share  in  the  individual  estate,  for  the  words  ''net 
proceeds  "  refer  to  the  estate  to  be  distributed  among  the  creditors,  and  were 
only  designed  to  exclude  one  class  in  case  there  were  some  fands  for  dii^ 
tribution  in  the  class  to  which  such  creditors  belonged.  {In  re  McEwen  & 
Sons,  12  B.  R.  11;  s.  c.  6  Biss.  294.) 

Where  the  firm  is  in  bankruptcy,  the  firm  creditors  may  share  pari  pamn 
with  the  separate  creditors  in  the  separate  estate  if  there  are  no  joint  asi^u. ' 
{In  re  Collier,  Taylor  &  Co.  12  B.  R.  266.) 

The  burden  of  proving  that  there  is  a  joint  fund  rests  upon  the  in  di- 
vidual creditors.  The  partnership  creditors  can  not  be  required  to  prove  a 
negative.  {In  re  Jewett,  1  B.  R.  491 ;  s.  c.  7  A.  L.  Reg.  291 ;  s.  c.  15  Pitts. 
L.  J.  864;  contra,  in  re  Byrne,  1  B.  R.  464;  s.  c.  7  A.  L.  Reg.  499.) 

The  court  will  not  presume  that  the  other  partner  is  solvent  and  has  pro|K 
erty  that  can  be  reached  by  the  joint  creditors.  His  pecuniary  responsioilitj 
is  a  matter  of  affirmative  proof  by  the  individual  creditors  who  object  to  the 
firm  creditors  sharing  in  a  dividend  from  the  bankrupt's  estate.  {In  re  George 
Rice,  9  B.  R.  878.) 

If  a  petition  is  filed  against  a  firm,  and  an  adjudication  is  thereupon  en- 
tered against  the  firm  and  one  partner,  but  no  adjudication  is  entered  against 
the  other  partner,  the  separate  creditors  of  the  partner  so  declared  bank- 
rupt can  not  participate  in  the  firm  assets.  An  adjudication  against  the 
other  partner  can  only  be  necessary  for  the  purpose  of  reaching  his  indi- 
vidual property,  and  may  be  made  at  any  subsequent  time,  if  it  becomes 
necessary  in  the  course  of  the  proceedings.  {In  re  Einkead,  7  B.  R.  439;^ 
Biss.  405.) 

When  partners  are  in  fact  insolvent,  they  are  considered  in  equity  as 
holding  the  partnership  effects  in  trust  for  the  benefit  of  the  firm  creditor^, 
and  they  can  not,  by  a  transfer  of  the  interest  of  one  to  the  other,  defeat 
this  trust.  A  sale  by  one  partner  to  his  copartner  when  the  firm  is  insolvent 
and  upon  the  eve  of  bankruptcy,  which,  if  upheld,  would  operate  to  apply 
the  property  of  the  retiring  partner  to  the  payment  of  the  individual  debts 
of  the  partner  purchasing,  is  presumptively  fraudulent  as  to  firm  creditor?, 
and  the  court  will  set  aside  such  sale,  and  distribute  the  pro|>erty  as  firm 
property  to  the  payment  of  the  firm  debts.  If  the  legal  effect  of  such  trana- 
fer  is  to  change  the  order  of  payment  and  prefer  certain  creditors,  the  pri- 
vate creditors  over  the  firm  creditors,  it  will  be  void  as  creating  a  preference. 
{In  re  Cook  &  Gleason,  8  Biss.  116;  CoUins  v.  Eood,  4  McLean,  186.) 

If  a  transfer  of  the  firm  property  to  one  of  the  copartners  is  made  hon- 
estly and  in  good  faith  upon  a  dissolution,  and  for  a  valuable  consideration, 
and  without  any  fraud  or  collusion  between  the  copartners  to  defeat  the  rights 
of  the  joint  creditors,  the  joint  property  becomes  by  such  transfer  the 
separate  property  of  such  copartner.  {In  re  Walter  P.  Long  &  Co.  9  B.  R. 
227;  s.  c.  7  Ben.  411.) 

Where  only  five  days  had  intervened  between  the  dissolution  of  the  firm 
and  the  commencement  of  proceeding  in  bankruptcy,  the  transfer  of  the 
partnership  property  was  held  to  be  void,  as  a  fraud  on  the  partnership  cred- 
itors, and  the  property  so  transferred  was  held  to  be  a  joint  fund.  (In  re 
Byrne,  1  B.  R.  464 ;  s.  c.  7  A.  L.  Reg.  499.) 

When  firm  property  has  been  transferred  to  a  partner  under  an  agreement 
to  apply  the  proceeds  of  the  same  to  the  payment  of  the  firm  debts,  and  he 
has  purchased  other  property,  and  mingled  it  with  the  firm  property  in  such 
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«  manner  as  to  make  it  impossible  to  distinguish  between  them,  the  whole 
^should  be  regarded  as  his  individual  property,  and  liable  in  the  first  instance 
to  his  individual  debts.  (In  re  R,B.  Montgomery,  3  B.  R.  874 ;  s.  o.  8  L.  T. 
B.  40.) 

The  separate  estate  of  a  partneris  that  in  which  he  is  separately  interested 
to  the  exclusion  of  his  copartners.  If  the  interest  of  each  partner  extends 
to  the  entire  stock  in  trade,  the  excess  of  the  interest  of  one  partner  over  that 
of  the  other  partners  is  not  the  former's  separate  estate.  {In  re  Lowe  & 
Richards,  11  B.  R.  221.) 

If  the  surviving  partner,  with  the  knowledge  and  consent  of  the  ad- 
ministrator of  the  deceased  partner,  converts  the  firm  assets  to  his  own  use, 
the  property  belongs  to  his  individual  estate.  {In  re  William  Mills,  11  B.  R. 
•74.) 

If  one  partner  in  good  faith  sells  the  partnership  property  to  his  copartner, 

who  agrees  to  pay  the  firm  debts,  the  property  from  the  moment  of  sale 

ceases  to  be  partnership  property,  and  becomes  the  Individual  property  of  the 

purchasing  partner,  and  primarily  liable  for  the  payment  of  his  individual 

'debts.     {In  re  William  H.  Wiley,  4  Biss.  214.) 

When  the  bankrupt  has  been  a  member  of  two  separate  firms,  the  property 
•of  each  firm  must  be  applied  to  the  payment  of  its  own  debts  in  preference  to 
the  debts  of  the  other  firm.  No  part  of  the  proceeds  of  such  property  can  be 
iipplied  to  the  latter  debts  until  the  former  are  fully  paid.  {In  re  Hinds  ^  al, 
3  B.  R.  351.) 

If  any  surplus  remains  after  the  individual  creditors  are  paid,  it  must  be 
distributed  pro  rata  among  all  the  creditors  who  have  proved  their  claims  and 
to  whom  the  partner  was  liable  either  as  a  member  of  the  bankrupt  firm  or 
any  other  firm.  {In  re  Robert  E.  Dunkerson  &  Co.  12  B.  R.  891 ;  s.  c.4  Biss. 
323.) 

If  a  partner  is  a  member  of  two  distinct  firms,  both  of  which  are  liable  to 
a  creditor  on  commercial  paper,  the  creditor  has  no  advantage  over  the 
creditors  of  either  firm  in  the  distribution  of  his  individual  estate.  {In  re  R. 
K.  Dunkerson  &  Co.  4  Biss.  227.) 

If  the  partners  conduct  business  in  two  different  places  under  diflFerent 
names,  the  two  firms,  in  the  distribution  of  the  assets,  will  be  treated  as  one 
firm,  and  no  notice  will  be  taken  of  the  indebtedness  of  one  firm  to  the  other. 
{In  re  Theo.  H.  Vetterlein  et  al.  4  B.  R.  699;  s.  c.  5  Ben.  311 ;  Buekner  v.  Cal- 
■eote,  28  Miss.  482:  nde  in  re  Buekner  &  Co.  28  Miss.  447,  note.) 

If  one  of  the  bankrupts  is  a  member  of  a  firm  which  is  a  creditor,  the 
whole  dividend  should  not  be  paid  to  the  firm,  but  the  proportion  to  which 
the  bankrupt  would  be  entitled  should  be  retained  for  his  individual  credit- 
ors, and  the  rest  paid  to  the  other  members  of  the  firm.  {In  re  Joel  A.  H. 
Ellis,  5  Ben.  421.) 

The  firm  creditors  can  not  have  recourse  to  the  separate  estate  for  money 
advanced  by  the  firm  to  one  of  the  partners.  {In  re  G.  H.  Lane  &  Co.  10  B. 
R.  135;  in  re  McEwen  &  Son,  12  B.  R.  11;  s.  c.  6  Biss.  294.) 

The  firm  creditors  can  not  have  recourse  to  the  separate  estate  for  goods 
sold  by  the  firm  to  one  of  the  partners.  {In  re  G.  H.  Lane  &  Co.  10  B.  R. 
135.) 

The  amount  which  a  firm  is  entitled  to  prove  against  a  copartner,  is  the 
balance  that  remains  after  deducting  the  partner's  share  of  the  profits.  {In 
re  Jay  Cooke  &  Co.  12  B.  R.  30.) 

If  a  creditor,  having  a  firm  note  indorsed  by  a  partner  and  holding  prop- 
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erty  of  the  partner  as  security,  obtains  payment  by  the  sale  of  a  security,  the 
separate  creditors  are  entitled  to  receive  from  the  joint  estate  a  sum  equal  to* 
the  diTidend  on  the  note.     {In  re  Norman  B.  Foote  et  al.  12  B.  R  337.) 

If  the  holder  of  a  firm  note  indorsed  by  one  partner  resorts  to  the  separate 
estate,  the  separate  creditors  are  entitled  to  be  substituted  in  the  place  of  the 
holder  of  the  note,  and  allowed  to  prove  the  note  against  the  joint  estate. 
{In  re  Norman  B.  Foote  et  al.  12  B.  R.  837.) 

Real  estate  purchased  with  the  intention  that  it  shall  be  held  as  partner- 
ship property,  will  be  deemed  to  be  personalty  as  far  as  creditors  are  con- 
cerned, and  will  be  applied  to  pay  firm  debts,  even  as  against  individaal 
creditors  who  have  obtained  judgments  which  would  otherwise  be  liens  there- 
on.    {Marrett  v.  Murphy,  11  B.  R.  181 ;  s.  c.  1  Cent.  L.  J.  554.) 

If  partners  purchase  land  with  partnership  funds,  and  take  a  deed  to  thon- 
selvcs  jointly  as  tenants  in  common,  and  the  orphans'  court,  upon  the  death 
of  one  of  them,  orders  his  interest  in  the  land  to  be  sold,  the  proceeds  do  not 
belong  to  the  assignee  of  the  surviving  partner.  What  was  sold  was  tbe 
estate  of  the  decedent,  and  not  that  of  the  partnership.  The  pioney  is  the 
proceeds  of  his  estate.  Whether  the  sale  was  of  a  moiety  of  the  lands,  the 
title  of  the  decedent  as  a  tenant  in  common,  or  his  interest  as  a  partner  in  the 
firm,  the  result  is  the  same,  and  the  assignee  has  no  right  to  the  money. 
(Jones'  Appeal,  78  Pcnn.  169.) 

A  creditor  holding  a  judgment  against  one  partner  acquires  no  lien  upon 
firm  property  transferred  to  that  partner  at  a  time  when  the  firm  is  insolvent 
{In  re  Cook  &  Gleason,  8  Biss.  122.) 

If  the  judgment  of  a  partnership  creditor  against  the  firm  is  prior  in  point 
of  time  to  the  judgment  of  an  individual  creditor  against  one  of  the  partners, 
the  share  which  the  partnership  creditor  is  entitled  to  receive  out  of  the  part- 
nership assets  must  be  first  applied  as  a  credit  on  his  judgment  against  the 
separate  partner,  in  relief  of  the  fund  of  such  separate  partner,  for  the  beoe^t 
of  the  separate  creditor.     {In  re  A.  T.  Lewis,  8  B.  R.  546.) 

When  a  judgment  has  been  obtained  by  a  partnership  creditor  against  the 
members  of  the  firm,  it  operates  as  a  several .  lien  against  the  real  estate  of 
each  partner,  and  if  prior  in  point  of  time  to  a  judgment  obtained  against  aa 
individual  partner  by  an  individual  creditor  of  such  partner,  is  to  be  preferred 
to  such  subsequent  judgment.     {In  re  A.  T.  Lewis,  8  B.  R.  546.) 

A  creditor  who  holds  a  judgment  against  all  the  partners,  rendered  on  a 
firm  note,  is  not  entitled  to  a  dividend  out  of  the  separate  estate  of  each 
partner  on  an  equal  footing  with  the  separate  creditors.  {In  re  John  M- 
Berrian  et  al.  44  How.  Pr.  216 ;  s.  c.  6  Ben.  297.) 

The  assignee  may  settle  an  indebtedness  of  the  partnership  by  canceling  a 
debt  due  from  the  creditor  to  the  separate  estate  of  one  of  the  partners,  and 
placing  the  sum  to  the  proper  account.  If  the  claim  is  disputed,  the  assignee 
may  retain  in  his  possession  as  much  of  the  proceeds  which  would  otherwise 
belong  to  the  creditor  of  the  partnership  as  may  be  necessary  to  satisfy  the 
debt  due  from  the  partnership  creditor  to  the  separate  estate  of  one  of  the 
members.     {In  re  Atkinson  &  Kellogg,  10  B.  R.  585 ;  s.  c.  7  C.  L.  N.  9.) 

The  rule  that  appropriates  partnership  property  to  the  payment  of  part- 
nership debts  is  for  the  benefit  of  the  partners,  and  they  may  waive  it.  A 
mortgage  is  not  void  as  against  partnership  creditors,  because  the  notes  or 
debts  which  it  was  in  fact  given  to  secure  were  individual  debts  of  the  re- 
spective partners,  and  not  properly  a  partnership  demand.  (In  re  Kahiey,  < 
B.  R.  878 ;  8.  c.  2  Biss.  883.) 

The  presumption  is,  that  an  arrangement  made  by  one  partner  to  sell  fina 
property,  and,  in  consideration  thereof,  to  receive  goods  for  his  own  individual 


sal 


§  5121  •]  NOTES  OF  DECISIONS  775 

ud6,  is  entered  into  by  both  parties  in  fraud  of  the  partnership.  This  pre- 
sumption may  be  rebutted  by  showing  an  express  or  implied  assent  of  the 
other  partners,  but  vrithout  such  proof  the  arrangement  is  void.  {Taylor  v. 
HMchy  5  B.  R.  399.) 

A  member  of  a  firm  may  assign  his  interest  in  the  existing  assets  of  the 
firm,  subject  to  the  claims  of  the  creditors  of  the  firm  and  of  the  other  part- 
ners. The  fact  that  the  mortgagor  purchased  other  goods  after  the  making 
of  the  mortgage,  and  mingled  them  with  mortgaged  goods,  is  not  material, 
when  the  proceeds  of  the  property  actually  mortgaged  are  more  than  the  sum 
claimed  by  the  mortgagee.  The  mortgagor  can  not,  by  such  an  act,  in  any 
way  affect  the  title  of  the  mortgagee.    (Thompson  y.  Spittle,  102  Mass.  307.) 

The  fact  that  a  note  secured  by  a  mortgage  is  also  secured  by  the  signa- 
ture of  a  surety  who  gave  the  payee  a  mortgage  of  his  property  as  additional 
security,  imposes  no  obligation  on  the  payee  of  the  note  to  resort  to  him.  He 
has  a  right  to  resort  to  the  princii>al  debtor  and  to  the  security  obtained  from 
him.  Against  the  surety  the  unsecured  creditors  have  no  superior  equity. 
{Thompson  v.  i^ittle,  102  Mass.  207.) 

If  the  separate  estate  of  one  partner  is  more  than  enough  to  pay  his  sepa- 
rate debts,  at  the  amounts  proved  as  they  stood  at  the  time  of  the  adjudica- 
tion of  bankruptcy,  the  surplus  of  such  separate  estate  over  such  debts  is  to 
be  added  to  the  partnership  estate,  and  applied  to  the  payment  of  joint  debts, 
before  paving  interest  on  the  separate  debts  after  that  time.  {In  re  Berrian 
et  al.  44  flow.  Pr.  216;  s.  c.  6  Ben.  297.) 

A  former  partner  of  the  bankrupt  will  not  be  allowed  to  receive  a  dividend 
on  notes  given  to  him  by  the  bankrupt  for  his  share  in  the  firm  at  the  time  of 
the  dissolution  thereof  imtil  the  joint  creditors  are  paid  in  full.  {In  re  Jewett, 
1  B.  R.  495;  s.  c.  7  A.  L.  Reg.  294.) 


Dticharge. 

Upon  an  application  for  a  discharge,  there  are  in  reality  two  cases,  and 
the  petition  of  each  partner  for  a  discharge,  and  the  objections  made  to  it, 
must  be  considered  severally.  Each  bankrupt  must  stand  or  fall  by  his  own 
acts.  Those  of  his  copartner,  committed  without  his  knowledge,  will  not 
affect  him,  excepting  that  a  neglect  to  do  what  the  law  positively  requires, 
such  as  keeping  proper  books,  will  affect  both,  though  it  should  actually  be 
the  neglect  of  one  only.  {In  re  George  &  Proctor,  Lowell,  409 ;  in  re  George 
M.  Garwood,  Crabbe,  516.) 

Specifications  which  apply  to  one  partner  alone  will  not  prevent  the  dis- 
charge of  the  other  partners.  The  discharge  is  to  be  granted  or  refused  to 
them  the  same  as  it  would  be  if  the  defaultmg  partner  were  not  a  party  to 
the  proceedings.     {In  re  Scofield  et  a^.  3  B.  R.  551.) 

The  question  whether  the  bankrupts  were  partners  or  not,  at  the  time  of 
the  conamencement  of  proceedings  in  bankruptcy,  will  not  be  entertained  on 
the  hearing  of  their  petition  for  a  discharge.  {In  re  Gilbert  &  Lamphier,  1 
N.  Y.  Leg.  Obs.  327.) 

Proceedingi  nrhere  Partneri  Reitde  tn  DiflTerent  Difftiicts. 

This  section  applies  only  to  a  case  where  two  or  more  persons  who  are 
partners  are  adjudged  bankrupts.  The  clause  which  provides  that  where 
^*  such  copartners  reside  in  different  districts,  that  court  in  which  the  petition 
is  first  filed,  shall  retain  exclusive  jurisdiction  over  the  case,"  means  that 
where  two  or  more  petitions  are  filed  in  different  districts,  praying  that  two 
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or  more  persons  who  are  partners,  be  adjudged  banknipt,  the  court  in  -which 
the  first  in  order  of  time  is  filed  shall  have  exclusive  jurisdiction  to  do  what 
this  section  allows  and  requires  to  be  done  in  a  case  where  two  or  more 
persons  who  are  partners  are  adjudged  bankrupts.  {In  re  Boylan,  1  B.  R.  2; 
8.  c.  1  Ben.  266;  in  re  M.  C.  Smith,  1  B.  R.  214.) 

This  provision  impHcs  that  the  court  which  first  obtains  jurisdiction  over 
the  subject-matter  of  the  petition  and  over  the  person  of  the  petitioner,  shall 
have  exclusive  jurisdiction  over  the  case;  that  is.  over  the  subject-matter  of 
the  petition  and  over  all  the  copartners,  if  the  non-petitioning  copartners 
are  brought  in  by  appropriate  process.  {In  re  Penn  ^  a^  5  6.  H.  30 :  s.  c.  o 
Ben.  89;  s.  c.  2  L.  T.  B.  190.) 

One  partner  can  not  file  a  petition  against  his  copartners  in  the  district 
where  he  resides,  but  in  which  they  have  neither  resided  nor  carried  on  busi- 
ness during  any  portion  of  the  six  months  next  preceding  the  filing  of  the 
petition.  {In  re  tVork,  McCough  &  Co.  30  Leg.  Int.  361 ;  contra^  in  re  Penn 
et  cd.  5  B.  R.  80;  s.  c.  5  Ben.  89  ;  s.  c.  2  L.  T.  B.  190.) 

Where  the  members  of  a  firm  reside  in  diflerent  districts,  the  only  court 
that  has  jurisdiction  of  a  petition  against  the  firm,  is  the  district  court  of  the 
district  m  which  the  firm  carries  on  business.  {Cameron  y,  Canieo^  9B.  K. 
527;  in  re  Horace  Hall,  5  Law  Rep.  269.) 

If  proceedings  to  have  the  firm  declared  bankrupt,  are  commenced  in  one 
district  on  the  same  day  that  proceedings  in  bankruptcy  are  commenced  by 
one  of  the  partners  in  another  district,  the  assignee  elected  in  the  former 
proceedings  is  alone  the  proper  assignee  of  the  firm.  {Cannon  v.  WeUfcrdy2i 
Gratt.  195.) 

By  the  commencement  of  proceedings  to  have  a  firm  declared  bankropt, 
the  district  court  obtains  jurisdiction  of  both  partners,  and  a  subsequent  pro- 
ceeding by  one  partner  in  another  district  is  void.  {Cannon  v.  WtUford^  22 
Gratt.  195.) 

When  each  partner  files  a  separate  petition  in  distinct  and  separate  courts, 
the  partnership  property  will  not  vest  in  the  aasignee  of  either  court.  The 
proceedings  in  the  court  where  the  latest  petition  was  filed  are  void.  (/»  w 
Greenfield,  42  How.  Pr.  469;  s.  c.  5  Ben.  552.) 

Skc.  5122. — The  provisions  of  this  Title  shall  a]:>ply  to  all 
moneyed,  business  or  commercial  corporations  and  joint  stock 
companies,  and  upon  the  petition  of  any  officer  of  any  such  cor- 
poration or  company,  duly  authorized  by  a  vote  of  a  majority  of 
the  corporators  at  any  legal  meeting  called  for  the  purpose,  or 
upon  the  petition  of  any  creditor  of  such  corporation  or  company, 
made  and  presented  in  the  manner  provided  in  respect  to  debtors, 
the  like  proceedings  shall  be  had  and  taken  as  are  provided  in 
the  case  of  debtors.  All  the  provisions  of  this  Title  which  apply 
to  the  debtor,  or  set  forth  his  duties  in  regard  to  furnishing  sclied- 
ules  and  inventories,  executing  papers,  submitting  to  examina- 
tions, disclosing,  making  over,  secreting,  concealing,  conveyi"g> 
assigning,  or  paying  away  his  money  or  property,  shall  in  like 
manner,  and  with  like  force,  eflfect,  and  penalties,  apply  to  each 
and  every  officer  of  such  corporation  or  company  in  relation  to 
the  same  matters  concerning  the  corporation  or  company,  a"^ 
the  money  and   property  thereof.     All  payments,  conveyances, 
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and  assignments  declared  fraudulent  and  void  by  this  Title  when 
made  by  a  debtor  shall  in  like  manner,  and  to  the  like  extent,  and 
with  like  remedies,  be  fraudulent  and  void  when  made  by  a  cor- 
poration or  company.  Whenever  any  corporation  by  proceedings 
«nder  this  Title  is  declared  bankrupt,  all  its  property  and  assets 
©hall  be  distributed  to  tiie  creditors  of  such  corporation  in  the 
manner  provided  in  this  Title  in  respect  to  natural  persons.  But 
no  allowance  or  discharge  shall  be  granted  to  any  coiporation 
or  joint  stock  company,  or  to  any  person  or  officer  or  member 
thereof. 

Couitruction. 

Only  such  portions  of  the  bankruptcy  system  as  are  expressly  or  impliedly 
Adopted  by  this  section  are  applicable  to  corporations  or  joint  stock  com- 
panies. {New  Lamp  Chimney  Co,  v.  Anaonia  Brass  A  Copper  Co.  13  B.  R. 
585 ;  s.  c.  10  B.  R.  355 ;  s.  o.  64  Barb.  485 ;  s.  c.  53  N.  Y.  123 ;  s.  c.  1  Otto, 
656.) 

What  Corporations. 

A  corporation  created  for  the  purpose  of  carrying  on  or  pursuing  any  law- 
ful business  defined  by  its  charter,  and  clothed  with  power  so  to  do  for  the 
sake  of  gain,  is  clearly  a  business  corporation,  and  amenable  to  the  provisions 
of  the  bankrupt  act.  (Banhin  <fc  PuUan  v.  FhricUc^  Atlantic  &  G.  C.  R.  R,  Go, 
1  B.  R.  647 ;  8.  c.  1  L.  T.  B.  85.) 

Public  corporations  created  for  municipal  or  political  purposes,  and  such 
private  corporations  as  are  ecclesiastical  or  eleemosynary,  or  established  for 
the  advancement  of  learning,  are  clearly  not  made  subject  to  the  provisions 
of  the  act.  The  words,  **  moneyed,  business,  or  commercial  corporations,*' 
are  intended  to  embrace  all  those  classes  of  corporations  that  deal  in  or  with 
money  or  property  in  the  transactions  of  money,  business,  or  commerce,  for 
pecuniary  gain,  and  not  for  religious,  charitable,  or  educational  purposes. 
The  attempt  to  limit  the  word  "  business  "  so  as  to  be  merely  synonymous 
with  trading,  would  deprive  it  of  its  meaning  beyond  that  included  in  the 
other  words,  **  moneyed"  and  *' commercial."  A  trading  corporation  is  a 
commercial  corporation.  The  word  ^*  business  "  has  a  broader  meaning  as 
applied  to  corporations.  A  railroad  corporation  is  chartered  to  conduct  the 
business  of  a  common  carrier,  and  is  subject  to  the  provisions  of  the  act.  If 
the  whole  interest  does  not  belong  to  the  government,  or  if  the  corporation 
is  not  created  for  the  administration  of  political  or  municipal  power,  the  cor- 
poration is  private.  The  question  whether  railroad  corporations  are  subject 
to  be  dealt  with  under  the  provisions  of  the  bankrupt  act  is  not  one  of  which 
the  solution  is  dependent  upon  the  special  provisions  of  the  statutes  of  the 
several  States  regulating  the  transfer  of  the  corporate  property  or  franchises, 
or  the  mode  of  appljing  them  to  the  payment  of  the  corporate  debts.  As 
the  system  of  bankruptcy  is  to  be  uniform  throughout  the  United  States,  the 
solution  of  this  qucbtion  must  depend  upon  the  construction  of  the  terms  of 
the  act  itself,  and  not  upon  the  particular  legislation  of  the  several  States. 
{Adams  v.  Railroad  Company,  4  B.  R.  314;  s.  o.  6  A.  L.  Rev.  365;  Sweat  v. 
Railroad  Co,  5  B  R.  234 ;  s.  c.  1  L.  T.  B.  273 ;  i?h  re  Southern  Minn.  R.  R. 
Co.  10  B.  R.  86  ;  contra,  Tucker  v.  Opelousas  &  Ghreat  WesteiTi  R.  R.  Co.  3  B. 
R  quarto,  31.) 

Railways  are  created  for  the  purpose  of  carrying  passengers  and  freight, 
and  they  are  everywhere  regarded  as  common  carriers,  when  engaged  in 
transporting  merchandise  and  the  baggage  of  their  passengers.     Steamship 
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and  steamboat  companies,  when  incorporated  and  engaged  in  accomplishing 
the  purpose  for  which  they  are  created,  and  canal  corporations  not  of  a  pah- 
lic  character,  are  undoubtedly  conmiercial  corporations.     Created  as  railways 
are  for  the  same  general  purpose  as  the  other  corporations  named,  they  are 
legally  known  by  the  same  denomination,  and  are  properly  included  in  tbe 
same  classification.    All  such  corporations  contract  immense  amounts  of  busi- 
ness, and  may,  perhaps,  in  yiew  of  that  fact  be  well  enough  called  busings 
corporations,  but  their  true  legal  and  constitutional  denomination  is  that  of 
commercial  corporations,  as  they  are  created  for  the  purpose  of  transporting 
passengers  and  freight,  which  is  a  commercial  business,  as  it  inyoWes  inter- 
course and  an  interchange  of  commodities.    Every  corporation  which  trans- 
acts business  for  gain  as  its  chief  and  ultimate  purpose  is,  in  a  general  sense, 
a  business  corporation.     The  word  business  as  applied  to  corporations  has  a 
broader  meaning  than  the  word  commercial  as  used  in  the  same  clause,  bat 
it  was  not  the  intention  of  Congress  to  give  such  a  scope  to  the  -word  busi- 
ness as  to  supersede  the  words  moneyed  and  commercial,  and  leaTe  them 
without  any  practical  signification.    Railways  are  private  corporations  just  as 
much  as  steamship  and  steamboat  companies,  or  canal  corporations,  where 
the  stock  belongs  to  the  corporators,  or  as  much  as  moneyed,  raanufactaring 
or  business  corporations.    Doubtless  some  such  corporations  are  more  con- 
venient and  useful  than  others,  but  the  question  is  not  affected  by  the  degree 
of  importance  which  attaches  to  the  corporation.    (Sweat  v.  Boston  IL  S.  Co. 
5  B.  k  234 ;  s.  c.  1  L.  T.  B.  273 ;  Ala.  d  Chat.  R.  R  Co.  v.  Jones,  5  B.  R  97 ; 
WinUr  v.  B.  R.  Co.  7  B.  R.  289 ;  s.  c.  2  Dillon,  487 ;  in  re  Greenville  &  Col 
R.  R.  Co.  6  A.  L.  J.  422 ;  s.  c.  5  C.  L.  N.  124 ;  in  re  California  Pacific  R.  R. 
Co.  11  B.  R.  193 ;  8.  c.  1  Cent.  L.  J.  582.) 

The  business  of  Insurance  is  included  within  the  definitions  of  the  section. 
(In  re  Merchants'  Ins.  Co.  6  B.  R.  43 ;  s.  c.  3  Biss.  162 ;  b.  c.  2  L.  T.  B.  243.) 

Inasmuch  as  the  general  bankrupt  law  has  not  yet  expressly  repealed  the 
specific  provisions  relating  to  the  administration  of  the  affairs  of  insolvent 
national  banks,  and  does  not  necessarily  contradict  them,  it  must  be  presamed 
that  it  was  the  intention  of  Congress  to  except  this  class  of  corporations  from 
the  operation  of  the  law.  (Smith  v.  Manuf,  NatH  Bank,  9  B.  R.  122 ;  s.  c.  5 
Biss.  499.) 

The  jurisdiction  of  the  bankrupt  court  is  not  ousted  because  the  State  is 
a  creditor.     (In  re  Greenville  &  Col.  R.  R.  Co.  6  A.  L.  J.  422 ;   s.  c.  5  C.  L 

N.  124.) 

Toluntary   Petttion. 

No  other  petition  on  behalf  of  the  corporation  can  be  recognized  under 
the  act,  than  one  which  has  been  duly  authorized  by  a  vote  of  a  majority  of 
the  corporators  at  a  legal  meeting  called  for  the  purpose.  A  "  corporator/* 
as  understood  both  in  the  law  respecting  corporations  and  in  common  speech, 
is  one  who  is  a  member  of  a  corporation;  that  is  to  say,  one  of  the  constitu- 
ents or  stockholders  of  the  corporation.  Congress  has  power  to  prescribe  tbe 
conditions  upon  which  the  benefits  of  the  act  may  be  attained,  and  the  mode 
of  procedure  for  their  attainment,  and  when  prescribed,  these  conditions 
must  be  complied  with.  The  action  of  a  board  of  trustees  which,  by  the  la^ 
of  the  State,  has  the  management  of  the  ordinary  business  of  the  corporation, 
can  not  be  regarded  as  the  action  of  the  corporators.  The  corporators  them- 
selves must  act  in  a  meeting  called  for  that  purpose.  (In  re  Lady  Bryan 
Mining  Co.  4  B.  R.  144,  394;  8.  c.  2  Abb.  C.  C.  527;  s.  c.  1  Saw.  349;  An- 
sonia  Brass  Co.  v.  Chimney  Co.  10  B.  R.  355;  s.  c.  13  B.  R.  385;  s.  c.  ^ 
Barb.  435  ;  s.  c.  53  N.  Y.  123 ;  s.  c.  1  Otto,  656.) 

The  only  fair  and  reasonable  construction  of  the  words  **  majority  of  the 
corporators"  is  to  so  interpret  them'  as  that  the  holders  of  a  majority  of  the 
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shares  of  the  capital  stock  may  authorize  the  filing  of  a  petition.  When  a 
corporation  seeks  to  avail  itself  of  the  provisions  of  the  bankrupt  act,  it  can 
do  so  only  in  the  mode  prescribed  by  the  act,  and  the  petition  in  bankruptcy 
can  only  be  filed  by  authority  of  the  corporators  holding  a  majority  of  the 
shares  of  stock,  given  at  a  legal  meeting  called  for  that  express  purpose. 
Where  the  commencement  of  proceedings  was  unauthorized  and  void,  no 
subsequent  ratification  by  the  corporators  can  make  the  proceedings  valid. 
It  is  not  a  matter  of  agency  but  of  jurisdiction.  (In  re  Lady  Bryan  Mining 
Co,  4  B.  R.  144,  394 ;  s.  o.  2  Abb.  C.  C.  527 ;  s.  c.  1  Saw.  349.) 

Where  all  practicable  measures  have  been  taken  to  have  a  lair  stock- 
holders' meeting,  the  vote  will  be  deemed  sufficient  although  there  was  an 
irregularity  in  the  call  on  account  of  the  contumacy  of  some  of  the  directors. 
{Davis  V.  Bailroad,  13  B.  R.  258 ;  s.  c.  1  Wood,  661.) 

When  the  petition  of  a  corporation  has  been  filed  without  the  consent  of 
the  corporators  legally  obtained,  an  attaching  creditor  may  file  a  petition 
asking  to  have  the  proceedings  dismissed.  {In  re  Lady  Bryan  Mining  Co.  4 
B.  R  144,  394;  s.  o.  2  Abb.  C.  C.  527;  s.  o.  1  Saw.  849.) 

If  the  petition  is  filed  by  virtue  of  a  resolution  of  the  directors  alone,  it 
will  not  be  dismissed  at  the  instance  of  a  corporator  who,  with  full  knowl- 
edge of  all  the  facts,  delayed  making  his  application  for  more  than  a  yean 
(In  re  Baltimore  County  Dairy  Association,  11  B.  R.  253;  s.  c.  2  Md.  L.  R. 
297;  in  re  Jefferson  Ins.  Co.  11  B.  R.  287.) 

• 

The  proof  of  his  claim  does  not  estop  a  creditor  from  setting  up  the  in- 
validity of  the  proceedings  on  the  ground  that  the  petition  was  filed  by  the 
officers  without  the  consent  of  the  corporators,  for  consent  can  not  give  juris- 
diction. (Amonia  Brass  Co,  v.  Chimney  Go.  10  B.  R.  355;  s.  c.  13  B.  R.  385; 
B.  c.  64  Barb.  435;  s.  c.  53  N.  Y.  128;  s.  c.  1  Otto,  656.) 

Whether  the  president  was  duly  authorized  to  file  the  petition  or  not,  is  a 
question  of  fact  to  be  determined  by  the  district  court.  If  there  is  a  total 
defect  of  evidence  to  prove  the  essential  fact  and  the  court  finds  it  without 
proof,  the  action  of  the  court  is  void,  but  when  the  proof  exhibited  has  a 
legal  tendency  to  show  a  case  of  junsdiction,  then  although  the  proof  may 
be  slight  and  inconclusive,  the  action  of  the  court  will  be  valid  until  it  is  set 
aside  by  a  direct  proceeding  for  that  purpose.  (New  Lamp  Chimney  Co.  v. 
Ansonia  Brass  d  Copper  Co.  10  B.  R.  355 ;  s.  c.  13  B.  R.  385 ;  s.  o.  64  Barb. 
435 ;  s.  c.  53  N.  Y.  123 ;  s.  o.  1  Otto,  656.) 

Whether  the  officers  who  filed  the  petition  were  duly  authorized  to  do  so- 
by  a  proper  vote  of  the  stockholders,  is  a  question  that  can  not  be  raised  in  a 
collateral  action.     (Davis  v.  Bailroad  Co.  13  B.  R.  258;  s.  c.  1  Wood,  661.) 

Even  though  the  petition  is  filed  upon  the  authority  of  a  vote  of  the  di- 
rectors and  not  of  the  corporators,  yet  the  funds  in  the  hands  of  the  assignee  can 
not  be  attached  under  a  writ  of  attachment  issued  upon  a  judgment  rendered 
in  a  State  court  against  the  corporation.  The  question  whether  the  petition 
was  filed  by  an  officer  of  the  corporation  legally  authorized  by  the  act  to  do 
80,  is  one  which  belongs  to  the  bankrupt  court ;  and  whilst  the  proceedings 
in  bankruptcy  are  in  fieri,  its  judgment  and  the  grounds  upon  which  it  was 
rendered  are  not  matters  of  review  in  a  State  court.  The  assignee  holds  the 
property  by  virtue  of  his  appointment  by  the  bankrupt  court,  and  to  that 
court  alone  is  he  responsible  for  its  custody  and  disposition.  {Newman  v. 
Msher,  37  Md.  259.) 

In  cases  of  involuntary  bankruptcy,  it  is  not  necessary  that  there  shall  be 
a  previous  vote  of  the  shareholders  or  corporators  in  order  to  authorize  an  at- 
torney to  appear  for  the  corporation,  and  admit  the  alleged  acts  of  bankruptcy 
and  consent  to  an  adjudication.  (Letter  v.  Payson^  6  B.  R.  317 ;  s.  c.  9  B.  R. 
206 ;  s.  c.  6  C.  L.  N.  157.) 
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Effect  of  Bankruptcy. 

Tlie  creditors  have  a  right  to  all  the  property  of  the  corporation,  which  is 
all  that  they  acquire  by  bankruptcy,  and  the  provision  in  the  law  declaring 
that  it  shall  not  be  discharged,  is  based  upon  that  proposition,  and  the  ulte- 
rior remedy  which  they  may  have  predicated  upon  the  personal  responsibility 
of  the  stockholders,  officers,  or  members,  and  which  would  be  destroyed  if  the 
debt  itself  w^ere  discharged.  {Allen  v.  Soldien'  Bus.  Mes.  d  Di^patrh  Co.  4 
B.  R.  537;  s.  c.  2  L.  T.  B.  158.) 

A  corporation  for  all  essential  purposes  is  as  effectually  dissolved  by  the 
-commencement  of  proceedings  in  bankruptcy,  as  if  a  solemn  judgnaent  were 
pronounced  to  that  effect.  It  is  such  a  dissolution  as  will  afford  creditors  a 
remedy  against  the  individual  shareholders  where  they  are  made  liable  upon 
dissolution  of  the  corporation.  {State  Savings  Association  v.  Kelloqg^  52  Mo. 
583.) 

A  bankrupt  corporation  is  not  liable  for  an  injury  caused  by  the  negligence 
of  an  assignee  or  receiver.  {Metz  v.  Buffalo^  Corry  &  P.  R.  B.  Co.  12  B.  R.  559; 
8.  c.  58N.  Y.  61.) 

The  purchasers  of  the  franchise  of  a  bankrupt  corporation  do  not,  by  the 
purchase,  take  the  place  of  the  pre-existing  stockholders,  and  thereby  be- 
come the  corporators  acquiring  the  corporate  entity.  {Mete  v.  Buffalo^  Corry 
<fc  P.  B.  B.  Co.  12  B.  R.  659;  s.  c.  58  N.  Y.  61.) 

Suits  Against  Stockholders. 

Before  recovery  can  be  had  in  an  action  at  law  from  the  stockholders  of 
an  insolvent  corporation  in  respect  of  the  unpaid  balances  on  their  stock  sab- 
scriptions,  there  must  be  either  corporate  action  to  fix,  or  a  judicial  ascertain- 
ment  of,  the  defendant's  liability.    {Payson  v.  Brooke^  1  W.  N.  89.) 

It  is  not  competent  for  the  assignee  of  a  bankrupt  corporation  of  his  own 
motion  to  make  an  assessment  on  unpaid  balances  or  instalments  on  stock  in 
such  corporation.     {Payson  v.  Brooke^  1  W.  N.  89.) 

The  assignee  can  not  file  a  bill  in  equity  against  the  stockholders  for  the 
purpose  of  having  an  account  of  the  assets  taken,  and  a  call  made  for  unpaid 
jsubscriptions.     {Myers  v.  Setley^  10  B.  R.  411;  s.  c.  1  Cent.  L.  J.  451.) 

The  district  court  has  the  power  to  call  in  the  unpaid  stock  for  the  pur- 
pose of  paying  the  debts  of  the  corporation.  {In  re  Republic  Ins.  Co.  3  Biss. 
452 ;  Sanger  v.  Upton^  13  B.  R.  226 ;  s.  c.  1  Otto,  56 ;  Webster  v.  Upton,  1 
Otto,  65.) 

If  the  certificate  of  stock  provides  that  the  balance  unpaid  thereon  shall 
be  paid  on  the  call  of  the  directors  when  ordered  by  a  vote  of  the  majority 
of  the  stockholders  themselves,  the  bankrupt  court  may  make  or  direct  any 
.assessment  or  call  necessary  or  preliminary  to  the  collection  of  the  assets,  as 
fully  to  all  intents  and  purposes  as  the  stockholders  or  directors  could  haTe 
done  if  the  company  had  not  gone  into  bankruptcy.  After  the  commence- 
ment of  the  proceedings  in  bankruptcy,  neither  the  chartered  officers  nor 
stockholders  had  any  right  to  interfere  with  the  collection  or  distribution  of 
the  estate.  All  power  over  the  estate  and  the  assets  of  the  company  became 
thereby  vested  in  the  bankrupt  court,  which  then  had  the  power  and  control 
over  the  assets  that  was  previously  vested  in  either  the  chartered  officera  of 
the  company,  or  the  stockholders,  or  both  collectively.  {Upton  v.  //««*■ 
hroiigh,  10  B.  R.  369;  s.  c.  8  Biss.  417 ;  Sanger  v.  Upton,  13  B.  R.  226;  s.  c. 
1  Otto,  56.) 

Although  the  right  to  make  an  assessment  does  not  arise  under  ibe 
charter,  except  in  case  of  ' '  losses  exceeding  the  means  of  the  corporation," 
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yet  the  clause  does  not  limit  the  right  of  the  company  or  court  to  make  an 
assessment  for  the  payment  of  losses  only.  When  the  funds  are  exhausted 
by  losses,  and  an  assessment  becomes  necessary,  it  may  be  made  for  all  pur- 
poses, either  to  pay  debts  already  contracted  or  to  create  a  new  fund  for  the 
purpose  of  a  business  basis.     (In  re  Republic  Ins.  Co.  3  Biss.  452.) 

Every  stockholder  is  bound  to  take  notice  of  what  the  bankrupt  court 
does  in  winding  up  the  affairs  of  the  company,  and  it  is  in  the  discretion  of 
the  bankrupt  court  whether  to  direct  notice  to  be  given  to  the  stockholders 
or  not  before  or  during  an  assessment  upon  the  stock.  ( Upton  v.  Burnhamy 
8  B.  R.  221 ;  s.  c.  3  Biss.  520 ;  Upton  v.  JIansbrough,  10  B.  R.  369 ;  s.  c.  3 
Biss.  417.) 

If  the  order  is  made  without  notice,  they  may  be  considered  as  quasi 
parties  to  the  bankruptcy  proceedings  to  such  an  extent  as  to  be  bound  by  it 
in  a  collateral  action.  If  they  are  dissatisfied  with  it,  they  have  such  a  stand- 
ing in  the  bankrupt  court  as  to  enable  them  to  move  in  that  court  to  set 
aside  the  order  if  improvidently  made,  or  to  apply  for  a  review  in  the  circuit 
court.  If  they  omit  to  do  so,  they  are  concluded  in  a  collateral  action. 
Neither  can  the  question  whether  the  call  is  for  a  larger  amount  than  is 
necessary  be  inquired  into  collaterally.  ( Upton  v.  Han^rough,  10  B.  R.  369  ; 
8.  c.  3  Biss.  417;  Upton  v.  Bumham^  8  B.  R.  221 ;  s.  c.  3  Biss.  520 ;  Sanger  v. 
Upton,  13  B.  R.  228;  s.  c.  1  Otto,  56;  Michener  v.  Payson,  13  B.  R.  49;  s.  c.  8 
C.  L.  N.  17;  s.  c.  2.W.  N.  889.) 

Not  only  the  corporation,  but  its  entire  constituency,  is  before  the  court,, 
and  full  justice  can  be  done  not  only  to  creditors,  but  between  stockholders. 
If  a  part  of  the  stockholders  have  paid  more  than  their  fair  proportion,  the 
others  who  have  not  paid  can  be  compelled  to  pay  enough  to  adjust  the  ac- 
count between  stockholders.  The  district  court,  having  all  the  powers  of  a 
court  of  equity  in  the  premises,  can  compel  each  stockholder  to  pay  what  in 
equity  and  good  conscience  he  ought  to  pay,  and  distribute  the  proceeds  of 
such  payment  among  those  entitled  to  receive  it,  whether  creditors  or  stock- 
holders who  have  paid  more  than  their  ratable  share.  {In  re  Republic  Ins. 
Co.  3  Biss.  452.) 

An  assessment  may  be  made  to  pay  the  unearned  premiums,  to  cancel  poli- 
cies yet  unexpired.    (In  re  Republic  Ins.  Co.  8  Biss.  452.) 

An  assessment  may  be  made  to  pay  the  expenses  of  closing  the  affairs  of 
the  company.     This  is  incident  to  the  administration  of  the  law,  and  the 
item  is  one  to  be  provided  for  out  of  the  unpaid  stock.     {In  re  Republic  Ins. 
Co.  8  Biss.  452.) 

An  assignee  of  a  bankrupt  corporation  may  sue  at  law  to  recover  th« 
balance  due  on  subscription  for  stock.  {Sanger  v,  Upton,  13  B.  R.  226 ;  s.  c. 
1  Otto,  56.) 

An  exemplification  of  a  decree  authorizing  an  assessment  of  the  stock- 
holders by  tne  assignee,  is  not  admissible  if  parts  of  the  records  of  the  pro- 
ceedings that  culminated  in  the  decree  are  not  certified  and  there  is  no  offer 
to  prove  their  contents.    {Pay son  v.  Brooke,  1  W.  N.  89.) 

An  assessment  by  the  bankrupt  court  does  not  preclude  a  policy  holder 
from  making  a  defense  to  an  action  on  the  premium  note  which  shows  that  it 
is  void.    {Lainb  v.  Lamb,  13  B.  R.  17 ;  s.  c.  6  Bisa  420.) 

If  a  party  pays  part  ol  a  subscription  for  stock  and  accepts  a  certificate 
in  blank,  he  is  liable  for  the  unpaid  balance  due  thereon.  {Sanger  v.  Upton, 
13  B.  R  226 ;  s.  c.  1  Otto,  56.) 

A  premium  note  given  to  a  foreign  insurance  company  whose  agent  has 
not  complied  with  the  law  in  regard  to  filling  his  commission  is  void.  {Lamb 
V.  Lamb,  13  B.  R.  17 ;  s.  c.  6  Biss.  420.) 
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Misrepresentation  at  the  time  when  the  subscription  was  taken,  is  no  de- 
fense to  an  action  by  the  assignee  if  the  stockholder  has  been  gailty  of  laches 
in  discovering  the  fraud.  {Farral  v.  WaUoer,  13  B.  R  82 ;  s.  c.  2  Cent.  L.  J. 
«70.) 

If  a  party  has  taken  his  certificate  of  stock  and  received  a  dividend 
thereon,  he  can  not  defeat  an  action  for  his  subscription  by  proving  a  repre- 
sentation in  regard  to  the  establishment  of  a  local  office  which  was  ne?er 
carried  out.  (Michener  v.  Paymn,  13  B.  R.  49 ;  s.  c.  8  C.  L.  N.  17;  s.  c.  2  W. 
N.  339.) 

A  plea  that  a  subscription  was  obtained  by  a  fraudulent  misrepresentation 
must  show  that  the  defendant  made  use  of  reasonable  diligence  to  make  him- 
self acquainted  with  the  matters  of  fact  in  respect  of  which  the  fraud  is 
claimed,  and  when  and  how  he  repudiated  the  contract,  and  that  he  offered 
to  surrender  the  certificate  promptly  upon  discovering  the  fraud.  ( Upton  v. 
Englehart,  3  Dillon,  496.) 

A  misrepresentation  by  an  agent  of  the  effect  of  the  laws  of  another 
State,  will  not  be  a  defense  to  an  action  by  an  assignee  to  recover  the  amount 
due  on  the  subscription,  if  the  subscriber  has  been  guilty  of  any  laches  in  dis- 
covering the  fraud  and  repudiating  the  subscription.  {Upton  v.  Bnglehart,  3 
Dillon,  496.) 

Where  papers  having  color  of  compliance  with  the  State  statutes  have 
been  filed  with  the  proper  State  officers,  which  meet  their  approval,  but  are 
in  fact  so  defective  as  to  oe  incapable  of  supporting  the  corporation  as  against 
the  State,  they  are  as  against  a  subscriber  to  its  capital  sumcient  to  constitute 
a  corporation  de  facto  if  supported  by  proof  of  user.  {Upton  v.  JBdnsbrovgkj 
10  B.  R.  369;  s.  c.  3  Biss.  417.) 

A  resolution  releasing  the  stockholders  from  liability  for  the  balance  due 
on  their  stock  is  fraudulent  and  inoperative  when  not  made  public.  {I^ftcn 
V.  HajuJbroug\  10  B.  R.  869 ;  s.  c.  3  Biss.  417.) 

No  fraud  or  misconduct  by  the  managers  of  a  corporation  can  be  set  up 
by  stockholders  to  defeat  their  liability  to  creditors  on  unpaid  stock.  {In  re 
Republic  Ins.  Co.  3  Biss.  452.) 

A  representation  made  by  an  agent  at  the  time  of  taking  a  subscriptioD, 
that  no  more  than  twenty  per  cent,  would  be  called  for,  will  not  release  the 
subscriber  from  his  agreement.     {Payson  v.  Withers^  5  Biss.  269.) 

• 

Stockholders  are  liable  to  be  compelled  to  pay  whatever  remains  unpaid 
upon  their  stock,  whenever  it  becomes  necessary  that  such  payment  should  be 
made  for  the  purpose  of  discharging  the  debts  of  the  company,  although  the 
words  "  non-assessable  *'  are- written  or  printed  across  the  face  of  the  certifi- 
cates. As  between  the  company  and  its  stockholders,  this  contract  may  be 
binding.  {Upton  v.  Bumham,  8  B.  R.  221 ;  s.  c.  3  Biss.  520;  Wdfst^r  v.  Up- 
ton, 1  Otto,  65. 

To  a  certain  extent,  the  terms  of  a  grant  are  subject  to  the  control  of  the 
legislature,  and  every  stockholder  takes  his  shares  subject  to  that  control, 
and  subject  also  to  the  control  of  those  who  manage  its  affairs — namely,  the 
board  of  directors.  When  the  legislature  merely  declares  that,  instead  of 
the  stock  being  increased  by  the  corporation  at  the  discretion  of  the  stock- 
holders, the  stock  shall  be  increased  by  the  resolution  or  act  of  the  board  of 
directors,  there  is  not  such  a  change  as  will  authorize  a  stockholder  to  say 
that  his  subscription  is  at  an  end.  {Payson  v.  Withers,  5  Biss.  269 ;  Payson  t. 
Btoever,  2  Dillon,  427.) 

When  a  citizen  of  one  State  subscribes  to  the  stock  of  a  forei^  ^^^^ 
tion,  he  is  presumed  to  know  what  are  the  terms  of  the  act  which  created 
that  corporation.  They  are  created  by  the  law  of  another  State,  and  he,  for 
the  purpose  of  assuming  his  obligation,  in  a  certain  sense,  goes  into  another 


state,  and  casts  off,  for  the  time,  the  vesture  which  his  own  State  throws 
around  him,  and  puts  on  that  of  the  other  State,  and  is  bound  by  the  obliga- 
tions which  the  legislature  of  that  State  has  imposed  upon  the  corporation, 
and  the  privileges  which  it  has  granted,  and  the  conditions  and  terms  of  the 
grant.  All  these  he  is  presumed  to  know,  just  as  much  as  when  he  makes 
any  contract  to  be  executed  by  him  in  another  State.  {Payton  y.  WUhen,  5 
Biss.  269.) 

The  mere  assignment  of  the  certificate  does  not,  of  itself,  constitute  the 
assignee  a  stockholder,  or  create  a  liability  upon  the  part  of  such  tjansferee 
to  pay  assessments  upon  the  stock.     (Upton  v.  Btirnham^  3  Biss.  431.) 

The  transferee  of  stock  on  the  books  of  the  corparation  is  liable  for  calls 
for  the  unpaid  portion  made  during  his  ownership  without  proof  of  any  ex- 
press promise  made  by  him  to  pay  such  calls.    {WAster  v.  Upton,  1  Otto,  65.) 

The  vendor  has  a  right  to  request  that  the  stock  shall  be  transferred  on 
the  books  of  the  company,  and  when  it  is  made  at  his  request  the  purchaser 
becomes  liable  for  sul^equent  calls.    (  Wd>ster  v.  Upton,  1  Otto,  65.) 

A  certificate  to  a  party,  or  registry  of  his  name  upon  the  stock  register,  is 
not  absolutely  necessary  to  constitute  the  legal  relation  or  privity.  The  pur- 
chaser may  waive  it,  and  be  held  liable,  without  either  a  certificate  or  registry 
of  his  name.    {Upton  v.  Burnham,  3  Biss.  431.) 

An  indebtedness  on  stock  subscription  is  a  debt  that  prevents  a  transfer 
of  the  stock,     (/n  re  Bachman,  12  B.  R.  223;  s.  c.  2  Cent.  L.  J.  119.) 

A  transfer  by  the  officers  of  a  corporation  while  a  debt  remains  unpaid,  is 
void.     (In  re  Bachman,  12  B.  R,  228;  s.  c.  2  Gent.  L.  J.  119.) 

Authority  to  an  oflicer  to  make  the  transfer,  is  not  sufificient  where  the  by- 
law requires  that  the  transfer  shall  be  on  the  books  of  the  corporation.  (In 
re  Bachman,  12  B.  R.  223;  s.  c.  2  Cent.  L.  J.  119.) 

The  provision  requiring  the  transfer  to  be  upon  the  books  of  the  company 
is*  for  the  benefit  of  the  company,  and  the  company  can  waive  it;  and  if  it 
is  waived  at  the  request  of  the  holder  of  the  certificate,  or  with  his  consent, 
express  or  implied,  he  is  liable  directly  to  the  company  for  future  assessments. 
(Upton  V.  Bumham,  8  B.  R  221 ;  s.  c.  3  Biss.  481,  520.) 

If  the  certificate  is  indorsed  in  blank,  and  passed  from  the  original  sub- 
scriber to  others,  the  entry  of  the  name  of  the  holder  upon  the  stock  books 
is  a  waiver.  The  holder  of  a  stock  certificate,  by  assignment  and  blank  trans- 
fer to  him,  becomes  thereby  clothed,  not  only  with  all  the  rights,  but  with  all 
the  obligations  of  a  stockholder.  (Upton  v.  BumTiamy  8  B.  R.  221;  s.  c.  3 
Biss.  520.) 

If  a  dividend  is  paid  to  an  officer  at  a  time  when  a  prudent  officer  should 
have  known  that  there  were  no  profits  to  be  divided,  the  assignee  may  re- 
coyer  the  amount.     (Main  v.  MuU,  6  Biss.  98.) 

Seo.  5123. — Whenever  a  corporation  created  by  the  laws  of 
Any  State,  whose  business  is  carried  on  wholly  within  the  State 
creating  the  same,  and  also  any  insurance  company  so  created, 
whether  all  its  business  shall  be  carried  on  in  such  State  or  not, 
has  had  proceedings  duly  commenced  against  such  corporation  or 
company  before  the  coui-ts  of  such  State  for  the  purpose  of  wind- 
ing up  the  affairs  of  such  corporation  or  company  and  dividing  its 
assets  ratably  among  its  creditors  and  lawfully  among  those  enti- 
tled thereto,  prior  to  proceedings  having  been  commenced  against 
such  corporation  or  company  under  the  bankrupt  laws  of  the 
United  States,  any  order  made,  or  that  shall  be  made,  by  such 
court  agreeably  to  the  State  law  for  the  ratable  distribution  or 
payment  of  any  dividend  of  assets  to  the  creditors  of  such  corpo- 
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ration  or  company  wliile  such  State  conrt  shall  remain  actually 
or  constructively  in  possession  or  control  of  the  assets  of  such  cor- 
poration or  company  shall  be  deemed  valid  notwithstanding  pro- 
ceedings in  bankruptcy  may  have  been  commenced  and  be  pend- 
ing against  such  corj^oration  or  company. 

The  State  laws  relating  to  insolvent  corporations  are  superseded  by  the 
bankrupt  act.  A  State  court  has  jurisdiction  of  an  action  taken  by  the  Stale 
attorney  general  to  forfeit  the  charter  of  a  corporation ;  but  with  the  decree 
of  forfeiture  the  jurisdiction  ends.  It  can  not  go  on  and  administer  upon  the 
property  of  the  corporation,  for  the  insolvent  laws  of  the  State  touching  in- 
solvent corporations,  by  virtue  of  which  the  court  can  alone  act,  are  no  longer 
in  force.  The  fact  that  the  corporation  haA  expired,  and  become  extinct  by  the 
forfeiture  of  its  charter,  and  that  in  consequence  thereof  no  proceedings  can 
be  had  against  it,  is  no  defense  to  an  action  to  recover  its  property.  The 
court  will  lay  hold  of  such  property  wherever  it  can  find  it ;  and  persons  in 
possession  of  the  same,  whether  claiming  in  open  wrong  or  under  a  show  of 
title,  are  parties  proper  to  be  made  defendants  in  such  a  proceeding.  Its 
property  may  be  taken  from  a  receiver  appointed  by  a  State  court  in  an  action 
to  forfeit  its  charter,  {TTiornhill  v.  Bank  of  Louinana  et  al.  3  B.  R.  435;  a.  c. 
1  L.  T.  B.  156;  s.  c.  8L.  T.  B.  38;  s.  o.  2  C.  L.  N.  157.) 

A  State  court  which  has  a  general  equitable  jurisdiction  to  settle  the  affaiis 
of  an  insolvent  corporation,  does  not  lose  it  because  proceedings  in  bank- 
ruptcy are  instituted  against  the  corporation.  Until  there  is  an  adjudication 
of  bankruptcy,  the  State  court  preserves  its  jurisdiction.  {WatBon  v.  Citizem^ 
Savings  Bank,  9  B.  R.  468;  s.  c.  5  Rich.  [N.  S.]  159.) 

An  attorney  of  a  corporation  who  advises  it  to  apply  for  thebeuefit  of  the 
bankrupt  law,  after  the  passing  of  an  order  by  a  State  court  restraining  .it 
from  disposing  of  its  funds,  is  guilty  of  a  contempt  to  the  State  court.  (Wat- 
9on  V  Citizens'  Savings  Bank,  9  B.  R.  458 ;  s.  c.  5  Rich.  [N.  S.]  159.) 

The  jurisdiction  of  a  State  court  over  an  insolvent  corporation  is  at  an 
end  the  moment  the  corporation  is  adjudged  a  bankrupt,  and  in  this  respect 
there  is  no  difference  between  tl^e  proceedings  of  a  State  court  under  a  par- 
ticular statute  relating  to  insolvent  corporations  and  its  proceedings  ander 
its  general  powers  as  a  court  of  equity,  to  wind  up  the  affairs  of  an  insolvent 
corporation.     {Watson  v.  Citizens'^  Savings  Bank,  11  B.  R.  161.) 

The  district  coUrt  may  take  jurisdiction  of  the  afEairs  of  an  insolvent  cor- 
poration, even  after  the  filing  of  a  bill  in  a  State  court,  to  wind  up  its  affairs, 
if  no  receiver  has  been  appointed,  although  the  ofiicers  may  have  been  en- 
joined from  disposing  of  its  property.  {Watson  v.  Citieem'  Savings  Bank^t^ 
B.  R.  161.) 

This  section  applies  only  to  such  orders  relating  to  the  ratable  distribu- 
tion or  payment  ot  dividends  as  the  State  courts  may  have  passed  prior  to 
the  commencement  of  proceedings  in  the  district  court,  or  prior  to  the  adju- 
dication in  bankruptcy.  {Watson  v.  Citizens'  Savings  Bank,  11  B.  R.  161;  «» 
re  Nat.  Life  Ins.  Co.  6  Bias.  85.) 

A  voluntary  assignment  is  not  a  proceeding  duly  commenced  against  a 
corporation  for  the  purpose  of  winding  up  its  affairs,  and  docs  not  prevent 
an  adjudication  of  bankruptcy.  {In  re  Harris,  Rice  &  Co.  2  Cent.  L  J' 
224.) 

Until  the  assignee  is  appointed,  the  action  of  the  receivers,  who  arcofficcre 
of  a  State  court,  and  the  validity  of  arrangements  made  with  them  will  not 
be  aftected  by  the  commencement  of  proceedings  in  bankruptcy  against  a 
corporation.  {Adams  v.  Bailroad  Company,  4  B.  R.  314;  s.  c.  6  A.  L.  Re^* 
365.) 
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The  order  of  reference  is  not  a  process,  and  the  clerk  is  not  entitled  to 
a  fee  of  one  dollar  for  issuing  it.  {In  re  Dean,  1  B.  R  249;  s.  c.  1  L.  T. 
B.  9.)     .  . 

Form  No.  45  is  a  process.     (In  re  Dean,  1  B.  R  249 ;  s.  o.  1  L,  T.  B.  9.) 

(&)  The  register  is  not  entitled  to  any  fee  for  the  list  of  creditors  that  ac- 
companies the  warrant.  (In  re  J.  H.  Robinson,  1  B.  R  285;  s.  c.  2  Ben.  145; 
s.  c.  1  L.  T.  B.  25.) 

(e)  Where  two  meetings  are  held  in  the  same  case  on  one  day,  the  register 
is  only  entitled  to  three  dollars.  {In  re  J.  H.  Robinson,  1  B.  R.  285 ;  s.  c.  0 
Ben.  145 ;  s.  c.  1  L.  T.  B.  25.) 

The  word  *'  meeting,"  wherever  used  in  this  section  and  elsewhere,  means 
a  meeting  of  creditors,  such  as  is  spoken  of  in  sections  5033,  5092,  5093. 
(In  re  Macintfre,  1  B.  R.  11 ;  s.  c.  1  Ben.  277 ;  contra^in  re  Sherwood,  1  B.  R. 
344 ;  s.  c.  25  Leg.  Int.  76.) 

Whenever  the  register  orders  the  creditors  to  meet,  he  is  entitled  to  this 
fee.  (In  re  Dean,  1  B.  R.  249 ;  s.  c.  1  L.  T.  B.  9 ;  contra^  in  re  J.  H.  Robin- 
son, 1  B.  R.  285;  s.  c.  2  Ben.  145 ;  s.  c.  1  L.  T.  B.  25.) 

The  register  is  not  entitled  to  this  fee  for  making  an  order  for  the  bank- 
rupt to  appear  for  examination.  {In  re  Macintire,  1  B.  R.  11;  a.  c.  1  Ben. 
277.) 

Nor  making  the  order  to  show  cause  against  the  bankrupt's  diachaige. 
(In  re  J.  H.  Robinson,  1  B.  R.  285 ;  s.  c.  2  Ben.  145 ;  s.  c.  1  L.  T.  B.  25.) 

(d)  The  register  is  entitled  to  ^ve  dollars  a  day  while  acting  under  an 
order  to  examine  the  papers  and  report  upon  their  regularity.  (In  re  Dean,. 
1  B.  R  249  ;  s.  o.  1  L.  T.  B.  9  ;  in  re  J.  H.  Robinson,  1  B.  R.  285;  s.  c.  2  Ben. 
145 ;  s.  c.  1  L.  T.  B.  25.) 

The  register  is  entitled  to  five  dollars  a  day  while  acting  under  a  special 
order  of  court  to  take  charge  of  the  bankrupt's  property,  and  superintend 
sales  thereof!  (In  re  Loder  Brothers,  3  B.  R  517;  s.  c.  3  Ben.  211 ;  s.  c.  1  L. 
T.  B.  159.) 

The  order  of  reference  is  not  a  special  order,  and  the  register  is  not  enti- 
tled to  five  dollars  a  day  while  acting  under  it.  (In  re  Dean,  1  B.  R.  349; 
s.  c.  1  L.  T.  B.  9;  in  re  J.  H.  Robinson,  1  B.  R  285 ;  s.  c.  2  Ben.  145 ;  s.  c.  1 
L.  T.  B.  25;  in  re  Sherwood,  1  B.  R  344;  s.  c.  25  Leg.  Int.  76.) 

Where  the  bankrupt  appears  in  pursuance  of  an  order  for  his  examination, 
and  the  examination  is  postponed  without  doing  anything,  the  register  is  not 
entitled  to  five  dollars  as  for  a  day's  service.  (In  re  I.  Clark,  1  B.  R  188; 
8.  c.  2  Ben.  72.) 

(e)  The  whole  |50  must  be  immediately  handed  over  to  the  register  to 
whom  the  case  is  referred.     (Anon.  1  B.  R.  24.) 

When  a  petition  is  dismissed  for  want  of  juiisdiction,  the  money  deposited 
as  security  for  the  fees  of  the  clerk  and  register  must  be  returned  to  the  peti- 
tioner.    (In  re  Magie,  1  B.  R  522;  s.  c.  2  Ben.  309.) 

The  balance  that  remains  after  deducting  the  fees  of  the  register  is  to  be 
paid  to  the  assignee.  (In  re  Sherwood,  1  B.  R.  344;  ,8.  c.  25  Leg.  Int.  76;  tVt 
re  Appold,  1  B.  R  621 ;  s.  o.  6  Phila.  469 ;  s.  c.  1  L.  T,  B.  88  ;  Anon.  1  B.  R. 
123 ;  in  re  James,  2  B.  R  227 ;  s.  o.  1  L.  T.  B.  121.) 

If  the  assets  are  insufficient  in  an  involuntary  case,  the  court  may  order 
the  bankrupt  to  pay  the  fees  of  the  clerk  and  the  register.  (In  re  McBride,  1 
W.  N.  42.) 

When  the  register  applies  for  an  order  for  the  payment  of  his  fees  in  ex- 
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Clerk^s  Fees. 

Filing  and  entering  petition  and  schedules,  and  oaths  A 

and  B,  at  10c |0  30  a 

Issuing  order,  Form  No.  4 1  00  d 

Drawing  assignment  and  affixing  seal  of  court 0  05  a 

Issuing  order,  Form  No,  46 1  00  a 

Certificate  of  discharge  and  seal.  not  statsd.  a 

Entering  on  six  papers,  certificate  of  day  and  hour  of  filing, 

at  15c.  a  folio not  stated,  a  B. 

Clerk^s  certificate  and  seal  to  judge's  signature not  stated,  a  B. 

To  certificate  of  discharge not  stated,  a  B. 


AssiGiTEB's  Fees. 

Services  rendered.     Actual  disbursements  and $19  00  a 

(In  re  A.  Alexander,  3  B.  R.  quarto,  20.) 

Clerk's  Fees. 

Filing  certificate,  and  entry  of  order  to  record  assignment,  $0  40  a 

Filing,  certifying,  and  entry  of  assignment 1  05  a 

Certified  copy  of  assignment 1  00  d 

Issuing  warrant 1  50  a 

Reoistbr's  Fees. 

Filing;,three  papers,  viz. :  petition,  assignment,  and  order  of 

reference |0  75  r  to  0  45 

Certiiying  correctness  of  petition  and  schedules 0  55  a 

Issuing  orders  of  adjudication 1  ^^  J  »  to  i  OO 

Certifying  same  to  clerk ."  1  00  { 

Entering  case  and  proceedings  in  docket 1  00  d 

Certifying  abstract  of  same  to  clerk 0  25  a 

Certifying  copy  of  petition  and  schedules 6  50  a 

One  hour's  employment  order  special  order 0  40  a 

One  day's  service  at  meeting  of  creditors 5  00  r  to  3  00 

Oath  upon  return  of  warrant 0  50  a 

Issuing  order  appoinBng  assignee 1  ^OlftolOO 

Certifying  same  to  clerk 1  00  ( 

Application  for  meeting  of  creditors 1  00 

Issuing  order  calling  the  same 1  ^^ )  ^^  ^  oo 

Certifying  same  to  clerk 1  00  f 

Affidavit  to  order  calling  meeting 0  50  a 

Affidavit  to  assignee's  report 0  50  a 

(In  re  Sherwood,  1  B.  R.  344;  s.  c.  25  Leg.  Int.  76.) 

This  case  was  attended  to  in  a  county  remote  from  the  residence  of  the 
register.  The  services  performed  were  not  rendered  under  any  special  order 
of  the  court,  except,  perhaps,  those  rendered  on  the  first  day's  attendance  of 
the  bankrupt.  For  this  day  three  dollars  were  allowed.  Also  three  doIl«rs 
for  every  day  employed,  subject  to  the  conditions  imposed  by  Rule  VI.  The 
traveling  expenses  were  apportioned  among  the  several  cases  attended  to  at 
the  same  time,  and  allowed.  Three  dollars  for  each  day  consumed  in  going 
and  returning  might  be  allowed,  but  should  be  apportioned  like  the  tiarelisg 
expenses.  Five  dollars  for  each  day  employed  at  the  following  three  stages* 
to  wit:  the  time  preceding  the  issuing  of  the  warrant,  the  first  meeting,  iDO 
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the  final  discharge,  might  be  a  reasonable  allowance.     As  the  caase  was  ex 
parte^  the  last  two  points  were  not  definitely  decided. 

Sec.  5125. — The  traveling  and  incidental  expenses  of  the  reg- 
ister, and  of  any  clerk  or  other  officer  attending  him,  shall  be  set- 
tled by  the  court  in  accordance  witli  the  rules  prescribed  by  the 
justices  of  the  Supreme  Conrt,  and  paid  out  of  the  assets  of  the 
estate  in  respect  of  which  such  register  has  acted  ;  or  if  there  are 
no  such  assets,  or  if  the  assets  are  insufficient,  such  expenses  shall 
form  a  part  of  the  costs  in  the  case  in  which  the  register  acts,  to 
be  apportioned  by  the  judge. 

Where  the  services  in  the  case  are  all  rendered  in  the  ofSce  of  the  register, 
he  is  not  entitled  to  an  allowance  for  traveling  and  incidental  expenses.  (/» 
re  Dean,  1  B.  R  249;  s.  c.  1  L.  T.  B.  9.) 

The  expenses  of  the  register  should  be  apportioned  among  all  the  cases 
attended  to  at  the  same  time.  (In  re  Sherwood,  1  B.  R.  344 ;  s.  c.  25  Leg. 
Int.  76.) 

Sec.  6126. — Before  any  dividend  is  ordered,  the  assignee  shall 
pay  out  of  the  estate  to  the  messenger  the  following  fees,  and  no 
more: 

First.  For  service  of  warrant,  two  dollars. 

Second.  For  all  necessary  travel,  at  the  rate  of  five  cents  a 
mile  each  way. 

Third.  For  each  written  note  to  creditor  named  in  the  schedule, 
ten  cents. 

Fourth.  For  custody  of  property,  publication  of  notices,  and 
other  services,  his  actual  and  necessary  expenses,  upon  returning 
the  same  in  specific  items,  and  making  oath  that  they  have  been 
actually  incurred  and  paid  by  him,  and  are  just  and  reasonable, 
the  same  to  be  taxed  or  adjusted  by  the  court,  and  the  oath  of  the 
messenger  shall  not  be  conclusive  as  to  the  necessity  of  such  ex- 
penses. 

For  cause  shown  and  upon  hearing  thereon,  such  further  allow- 
ance may  be  made  as  the  court,  in  its  discretion,  may  determine. 

The  marshal  has  the  right  to  charge  mileage  for  serving  the  order  to  show 
cause,  the  injunction,  and  the  abjudication.  The  travel  so  charged  for  must 
he  necessary  travel.  The  language  of  the  act  precludes  all  constructive  mile- 
age whatsoever.  Hence  it  is  essential  that  the  marshal  should  state  the  place 
of  service  in  his  return,  in  order  that  the  correctness  of  the  mileage  charged 
may  appear  upon  its  face.  If  he  has  two  or  more  processes  in  his  hand  at  the 
same  time,  and  in  the  same  matter  or  proceeding,  which  may  be  served  at  the 
same  time  and  place,  he  can  charge  mileage  but  once.  If  the  service  of  any 
one  of  such  processes  makes  additional  travel  necessary,  he  may  charge  for 
such  additional  travel,  hut  no  more.  (In  re  Donahue  et  al,  8  B.  R.  4-53 ;  contray 
in  re  Talbot,  2  B.  R.  280 ;  s.  c.  2  L.  T.  B.  15.) 

It  is  probable  that  in  framing  Rule  XII  the  judges  understood  that  the 
first  clause  ot  this  section,  providing  a  fee  of  two  dollars  for  service  of  war- 
rant, without  adding,  **and  travel,"  would  preclude  any  charge  for  travel  in 
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serving  that  particular  procesa,  but  that  tho  payment  of  the  marshaPs  actual 
and  necessary  expenses  in  making  such  service  were  intended  to  be  provided 
for  by  the  fourth  clause,  under  the  phrase  **and  other  services,"  (/»  rt 
Donahue  et  al  8  B.  R  458.) 

The  warrant  is  the  warrant  provided  for  by  section  5019  and  5028  to  be 
issued  after  adjudication,  and  may  perhaps  include  the  provisional  warrant 
provided  for  by  section  5024.    {In  re  Donahue  et  al.  8  B.  R.  453.) 

The  distance  by  the  nearest  traveled  route  from  the  place  of  service  to  the 
place  of  return  is  the  *^  necessary  travel  ^'  meant  by  the  act.  The  marshal  maj 
charge  for  mileage  although  the  process  is  sent  by  mail  to  a  deputy  at  the 
place  of  service,  and  returned  in  the  same  manner.  The  manner  of  getting 
the  process  there  and  back  is  a  matter  purely  of  the  marshal^s  own  concen, 
and  something  with  which  the  court  has  nothing  to  do  so  long  as  there  is  no 
complaint  of  any  consequent  failure  of  official  duty.  {In  r$  Donahue  et  al  8 
B.  R.  453.) 

When  the  notices  are  served  by  mail,  the  marshal  can  not  charge  for  con- 
structive mileage.     {In  re  A.  Alexander,  3  B.  R.  quarto,  20.) 

The  marshal  is  not  entitled  to  ten  cents  per  folio  for  copying  the  noticea 
to  creditors.  The  notices  are  not  copies.  Each  notice  is  an  original  paper 
{In  re  Dean,  1  B.  R.  249;  s.  o.  1  L.  T.  B.  9;  in  re  Talbot,  2  B.  R.  280;  s.  c. 

2  L.  T.  B.  15.) 

The  amount  paid  to  the  printer  for  printing  these  notices  maybe  allowed 
as  expenses  for  other  services  provided  for  by  Rule  XII.  {In  re  Talbot,  2  B. 
R.  280 ;  s.  c.  2  L.  T.  B.  15.) 

The  word  **  expenses ''  implies  an  expenditure  or  payment,  and  nothing 
can  be  allowed  as  expenses  under  this  section  which  is  not  shown  affirma- 
tively to  have  been  necessary  and  just  and  reasonable  in  amount,  and  to  haye 
been  actually  paid.  The  sum  actually  paid  a  keeper  to  watch  property  in 
custody,  not  exceeding  )2  50  a  day,  may  be  taxed,  upon  proof  that  a  prudent 
precaution  in  regard  to  all  concerned  in  the  property  justified  the  marshal  in 
placing  a  keeper  over  it,  that  the  keeper  actually  continued  in  charge  of  it 
for  the  time  specified,  and  that  the  sum  charged  therefor  is  reasonable  for  the 
service,  and  has  been  actually  paid  by  the  marshal.     {In  re  Lowenstein  et  d. 

3  B.  R.  269;  s.  c.  8  Ben.  422;  in  re  Anon.  4  C.  L.  N.  210;  in  re  Eugene  Coin- 
stock,  9  B.  R.  88.) 

The  marshal  may  appoint  a  watchman,  although  the  goods  could  be  safe)/ 
stored.     {In  re  Hare,  43  How.  Pr.  86.) 

Something  beyond  the  ordinary  duties  which  A,  marshal  is  called  upon  to 
discharge  in  all  cases,  is  contemplated  by  the  provision  for  a  further  allow- 
ance.    {In  re  Hare,  48  How.  Pr.  86.) 

There  is  no  rule  of  law  or  practice  authorizing  the  marshal  to  charge  a 
commission  upon  his  own  cost  bill.     {In  re  Anon.  4  C.  L.  N.  210.) 

Neither  this  section  nor  Rule  XH  specifies  all  the  services  which  the 
marshal  as  messenger  may  be  called  upon  to  perform,  and,  therefore,  no  tariff 
of  fees,  covering  all  the  acts  which  he  may  be  called  upon  to  perform,  has 
been  prescribed  either  by  Congress  or  the  Supreme  court,  but  the  taxation  of 
such  fees  is  left  to  the  discretion  of  the  court.  It  was  not  the  intention  of 
Congress  to  limit  his  fees  for  all  services  which  he  might  probably  render  to 
the  four  items  enumerated  in  this  section.  The  rules  to  be  observed  in  tax- 
ing the  costs  of  the  marshal  are :  Ist.  To  allow  him  such  fees  as  are  specif- 
ically enumerated  by  law ;  and,  2d.  Such  other  fees,  not  included  in  the 
enumerated  fees,  as  he  may  show  himself  to  have  earned,  the  items  to  be  de- 
termined by  analogy  to  those  allowed  for  similar  services  rendered  by  bim 
in  the  district  court  in  cases  at  common  law  and  in  chancery.     If  be  sends 
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process  by  mail  to  his  deputy  in  a  distant  county  for  service,  he  is  entitled  to 
mileage  on  that  process;  and  if  he  sends  a  deputy  to  such  county,  he  is  en- 
titled to  be  paid  the  reasonable  expenses  of  such  deputy,  but,  in  that  event, 
he  is  not  entitled  to  mileage.     (In  re  Anon.  4  C.  L.  N.  210.) 

Mileage  may  be  allowed  without  an  affidavit  that  the  same  was  necessary 
and  actually  performed.  All  that  is  necessary  is,  that  the  place  of  service  be 
stated  in  the  return,  so  that  the  correctness  of  the  distance  charged  for  may 
be  ascertained  if  disputed.  The  marshal's  travel  fees  are  not  included  among 
the  items  as  to  which  he  is  required  to  make  oath.  Those  requirements  re- 
late exclusively  to  disbursements  of  money  by  the  marshal  in  the  manner  and 
lor  the  purposes  named.  In  all  other  respects  his  official  return  is  prima  facie 
sufficient.    {In  re  Donahue  eit  al,  8  6.  R.  453.) 

Interest  can  not  be  allowed  on  the  marshal's  fees  for  services  before  they 
have  been  duly  taxed  and  allowed.  His  expenditures,  however,  stand  upon 
a  different  footing.  They  are  often  necessarily  large,  and  far  beyond  the 
amount  required  to  be  deposited,  and  it  is  a  matter  of  but  simple  justice  that 
lie  should  be  compensated  by  way  of  an  allowance  at  the  usual  rate  of  inter- 
est or  otherwise  for  such  advances.    (In  re  Donahue  et  al.  8  B.  R.  453.) 

The  following  list  shows  the  decisions  that  have  been  made  in  the  most 
Important  cases.  These  abbbreviations  have  been  used  to  wit :  a,  allowed ;  d, 
disallowed. 

Service  of  warrant |3  00  a 

Necessary  travel,  592  miles,  at  6c 29  60  d  }  ^iJ^''.,oS: 

Kotices  to  creditors,  27^  at  10c 2  70  a 

Actual  and  necessary  expenses  in  publication  of  notices 
— advertising  $4,  preparing  same,  90c.,  postage,  en- 
velopes   4  98  a 

Preparing  27  notices,  118  folios,  at  10c 11  80  d 

Stamps  and  envelopes,  27  notices,  at  4c 1  08  a 

Furnishing  two  copies  of  advertisements,  at  5c'. 0  10  a 

Making  affidavit  to  warrant 0  60  a 

Draft  and  copy  costs,  1  folio 0  10  a 

Attendance 1  50  d 

(In  re  Talbot,  2  B.  R.  280;  s.  c.  2  L.  T.  B.  15.) 

.Serving  five  defendants  and  parties  in  Mercer  Co.  with 

order $10  00  a 

Three  copies  of  petition  on  defendants,  $6  00;  copies 

$2  25 8  25  a 

Warrant  of  seizure,  $2  00 ;  one  copy,  $L  50 3  50  a 

Expenses  of  deputy  sent  to  Mercer  Co.,  $29  80;  tele- 
grams  '. 31  90  a 

Wagesof  deputy  in  possession  9  days  after  seizure,  at  $2  00    18  00  a 

Serving  order  of  adjudication  on  two  parties,  $4  00; 

copy,  50c. ;  mileage,  |17  00 21  50  a 

Preparing  notice  publication,  40c. ;  paid  printers,  $9  60.  10  00  a 

Preparing '  notice  1st  meeting,   $7  60;  services,  |3  00; 

postage,  |1  00 11  60  a 

'Servmg  orders  on  two  keepers  to  deliver,  $4  00 ;  copy,  50c.  4  50  a 

Copies  of  inventories 5  76  a 

90  days  keepers'  fees,  at  |2  00 180  00  a 

(In  re  Anon.  4  C.  L.  N.  210.) 

Service  of  warrant $2  00  a 

Each  written  notice  to  creditors  in  schedules,  at  10c 6  90  a 

Necessary  expenses  in  publication  of  notices 400a 
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Postage • |1  97  a 

Copying  notices,  483  folios,  10c.  per  folio -.     48  80  d 

{In  re  A.  Alexander,  8  B.  R  quarto,  20.) 

Seo.  5127. — Tlie  enumeration  of  the  foregoing  fees  shall  not 
prevent  the  justices  of  the  Supreme  Court  from  prescribing  a 
tarift'  of  fees  for  all  other  services  of  the  officers  of  courts  of 
bankruptcy,  or  from  reducing  the  fees  prescribed  in  the  three  pre- 
ceding sections,  in  cla38e8  ot  cases  to  be  named  in  their  general 
orders. 

The  authority  conferred  upon  the  justices  is  to  prescribe  a  tariff  of  fees 
for  all  *'  other  services,"  that  is,  for  services  other  than  those  for  which  pro- 
vision is  made  in  this  section.  It  is  also  limited  to  reduction  only,  and  does 
not  extend  to  the  entire  abolition  of  the  fees  fox  which  provision  is  so  made.. 
{In  re  Donahue  et  al,  8  B.  R.  453.) 

Seo.  5127  a  (22  June,  1874,  §  18)*— That  from  and  after  the 
passage  of  this  act  the  fees,  commissions,  charges,  and  allowances, 
excepting  actual  and  necessary  disbursements,  of,  and  to  be  made 
by  the  officers,  agents,  marshals,  messengers,  assignees,  and  regis- 
ters in  cases  of  bankruptcy,  shall  be  reduced  to  one-half  of  the 
fees,  commissions,  charges,  and  allowances  heretofore  provided 
for  or  made  in  like  cases :  Provided^  That  the  precedmg  pro- 
vision shall  be  and  remain  in  force  until  the  justices  of  the  Su- 
preme Court  of  the  United  States  shall  make  and  promulgate  new 
rules  and  regulations  in  respect  to  the  matters  aforesaid,  under 
the  powers  conferred  upon  them  bv  sections  four  thousand  nine 
hundred  and  ninety  [ten]  and  Jive  thousand  one  hundred  and 
twenty-seven  [forty-seven]  of  said  act,  and  no  longer,  which  duties 
they  shall  perform  as  soon  as  may  be. 

The  reduction  applies  to  the  fees  of  the  clerk.    {In  re  Hunt,  1  Cent.  L.  J. 
859.) 

Sm  5127  B  (22  June,  1874,  §  19).— That  it  shall  be  the 
duty  of  the  marshal  of  each  district,  in  the  month  of  July  of 
each  year,  to  report  to  the  clerk  of  the  district  court  of  snch 
district,  in  a  tabular  form,  to  be  prescribed  by  the  justices  of  the 
Supreme  Court  of  the  United  States,  as  well  as  such  other  or 
further  information  as  may  be  required  by  said  justices, 

Firsts  the  number  of  cases  in  bankru]>tcy  in  which  the  war- 
rant prescribed  in  section ^V«  thousand  a/nd  nineteefi  [eleven]  of 
said  act  has  come  to  his  hands  during  the  year  ending  June 
thirtieth,  preceding ; 

Secondly,  how  many  such  warrants  were  returned,  with  the 
fees,  costs,  expenses,  and  emoluments  thereof,  respectively  an^ 
separately ; 

Thirdly,   the  total  amount  of  all  other  fees,  costs,  expenses, 
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and  emoluments,  respectively  and  separately,  earned  or  received 
by  him  during  such  year,  from  or  in  respect  of  any  matter  in 
bankruptcy ; 

Fourtnh/y  a  summarized  statement  of  such  fees,  costs,  and 
emoluments,  exclusive  of  actual  disbursements  in  bankruptcy,  re^ 
ceived  or  earned  for  such  year ; 

Fifthly,  a  summarized  statement  of  all  actual  disbursements 
in  such  cases  for  such  year. 

And  in  like  manner,  every  register  shall,  in  the  same  month 
and  for  the  same  year,  make  a  report  to  such  clerk,  of, 

First,  the  number  of  voluntary  cases  in  bankruptcy  coming 
before  him  during  said  year  ; 

Secondly^  the  amount  of  assets  and  liabilities,  as  nearly  as 
may  be,  of  the  bankrupts  ; 

Thirdly,  the  amount  and  rate  per  centum  of  all  dividends  de- 
clared ; 

Fourthly,  the  disposition  of  all  such  cases ; 

Fifthly,  the  number  of  compulsory  cases  in  bankruptcy  com- 
ing before  him,  in  the  same  way  ; 

Sixthly,  the  amount  of  assets  and  liabilities,  as  nearly  as  may 
be,  of  such  bankrupts ; 

Seventhly,  the  disposition  of  all  such  cases ; 

Eighthly,  the  amounts  and  rate  per  centum  of  all  dividends 
declared  in  such  cases ; 

Ni/nthly,  the  total  amount  of  fees,  charges,  costs,  and  emolu- 
ments of  every  sort,  received  or  earned  by  such  register  during 
said  year  in  each  class  of  eases  above  stated. 

And  in  like  manner,  every  assignee  shall,  during  said  month 
make  like  return  to  such  clerk,  of, 

First,  the  number  of  voluntary  and  compulsory  cases,  re- 
spectively and  separately,  in  his  charge  during  said  year ; 

Secondly,  the  amount  of  assets  and  liabilities  therein,  respect- 
ively and  separately ; 

Thirdly,  the  total  receipts  and  disbursements  therein,  respect- 
ively and  separately ; 

Fourthly,  the  amount  of  dividends  paid  or  declared,  and  the 
rate  per  centum  thereof,  in  each  class  respectively  and  separately  ; 

Fifthly,  the  total  amount  of  all  his  fees,  charges,  and  emolu- 
ments, of  every  kind  therein,  earned  or  received  ; 

Sixthly,  the  total  amount  of  expenses  incurred  by  him  for 
•legal  proceedings  and  counsel  fees ; 

Seventhly^  the  disposition  of  the  cases  respectively ; 

Eighthly,  a  summarized  statement  of  both  classes  as  afore- 
said. 

And  in  like  manner,  the  clerk  of  said  court,  in  the  month  of 
August  in  each  year,  shall  make  up  a  statement  for  such  year^ 
ending  June  thirtieth,  of, 

Fxrst,  all  cases  in  bankruptcy  pending  at  the  beginning  of  the 
said  year ; 
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Secondly  J  all  of  such  cases  disposed  of; 

Thirdly^  all  dividends  declared  therein ; 

Fourthly^  the  number  of  reports  made  from  each  assignee 
therein ; 

Fifthly^  the  disposition  of  all  such  cases ; 

Sixthly^  the  number  of  assignees'  accounts  filed  and  settled  ; 

Seventhly^  whether  any  marshal,  register,  or  assignee  has  failed 
to  make  and  file  with  such  clerk  the  reports  by  this  act  required, 
And,  if  any  have  failed  to   make  such   reports,  their  respective 
names  and  residences. 

And  such  clerk  shall  report  in  respect  of  all  cases  began  dur- 
ing said  year. 

And  he  shall  make  a  classified  statement,  in  tabular  form,  of 
all  his  fees,  charges,  costs,  and  emoluments,  respectively,  earned 
or  accrued  during  said  year,  giving  each  head  under  which  the 
same  accrued,  ana  also  the  sum  of  all  moneys  paid  into  and  dis- 
bursed out  of  court  in  bankruptcy,  and  the  balance  in  hand  or  on 
deposit. 

And  all  the  statements  and  reports  herein  required  shall  be 
nnder  oath,  and  signed  by  the  persons  respectively  making  the 
same. 

And  said  clerk  shall  in  said  month  of  August,  transmit  every 
such  statement  and  report  so  filed  with  him,  together  with  his 
own  statement  and  report  aforesaid,  to  the  attorney^eneral  of  the 
United  States. 

Any  pereon  who  shall  violate  the  provisions  of  this  section 
shall  on  motion  made,  under  the  direction  of  the  attorney^n- 
eral,  be  by  the  district  court  dismissed  from  his  office,  and  sliall 
be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction  thereof, 
he  punished  by  a  fine  of  not  more  than  five  hundred  dollars,  or 
by  imprisonment  not  exceeding  one  year. 
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Sec.  Sbo.  •  •'  '• ' 

5128. — Preferences  byinsolyent.  6180A.-LimitatieiiB'iiiMnvo]nDtary  bank- 

5 1 29. — ^Transfers  of  property  to  defeat  the  ruptcy. 

act.  5181 . — Fraudulent  agreements. 

5130. — ^Presumptiye  evidence  of  fraud.  6132. — Penalties  against  fraudulent  bank- 

rupt 

« 

Sec.  5128. — ^If  any  person,  being  insolvent,  or  in  contempla- 
tion of  insolvency,  within  four  months  before  the  filing  of  the 
petition  by  or  against  him,  with  a  view  to  give  a  preference  to 
any  creditor  or  person  having  a  claim  against  him,  or  who  is 
Tinder  any  liability  for  him,  procures  or  suffers  any  part  of  his 
property  to  be  attached,  sequestered,  or  seized  on  execution,  or 
makes  any  payment,  pledge,  assignment,  transfer,  or  convcj'ance 
of  any  part  of  his  property,  either  directly  or  indirectly,  abso- 
lutely or  conditionally,  the  person  receiving  such  payment, 
pledge,  assignment,  transfer,  or  conveyance,  or  to  be  benefited 
thereby,  or  by  such  attachment,  having  reasonable  cause  to  be- 
lieve such  person  is  insolvent,  and*  knowing  that  such  attach- 
ment f  sequestration,  seizure,  payment,  pledge,  assignment,  or 
conveyance  is  made  in  fraud  of  the  provisions  of  this  Title,  the 
same  shall  be  void,  and  the  assignee  may  recover  the  property,  or 
the  value  of  it,  from  the  person  so  receiving  it,  or  so  to  be  bene- 
fited, f  And  nothing  in  said  Bection  Jloe  thousand  one  hundred 
amd  twenty-eight  [thirty-five]  shall  be  construed  to  invalidate  any 
loan  of  actual  value,  or  the  security  therefor,  made  in  good  faith, 
upon  a  security  taken  in  good  faith  on  the  occasion  of  the  making 
of  such  loan. 

Rnlcfl  of  Construction. 

SectioDS  5128  and  5021  are  very  nearly  related  to  each  other  in  their  pro- 
visions, and  most  be  construed  together  mfoH  materia.  Section  6128  in  ex- 
press language  applies  equally  to  voluntary  and  involuntary  cases.  Therefore 
all  the  qualifications  and  conditions  prescribed  by  section  5128,  not  inconsist- 
ent with  the  provisions  of  section  5021,  will  apply  to  proceeding  under  the 
latter  section  ;  and  all  the  qualifications,  conditions,  and  prohibitions  of  sec- 
tion 5021,  so  far  as  they  relate  to  the  same  class  of  matters  provided  for  by 
aection  5128,  and  are  not  inconsistent  with  its  provisions,  will  apply  to  pro- 


*  So  amended  by  act  of  22  June,  1874,  §  11. 
t  So  amended  by  act  of  22  June,  1874,  §  11. 
\  So  amended  by  act  of  22  Jane,  1874,  §  11. 
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ceedings  under  section  5128.  {In  re  Tonkin  &  Trewartha,  4  B.  R.  52;  s.  c.  1 
L.  T.  B.  282 ;  8.  c.  8  L.  T.  B.  221 ;  in  re  Richter's  Estate,  4  B.  R.  221 ;  a.  c.  1 
Dillon,  544;  in  re  Black  &  Secor,  1  B.  R.  363;  8.  c.  2  Ben.  196 ;  s.  c.  1  L.  T. 
B.  89;  Wadmorth  v.  Tyler,  2  B.  R  816;  s.  c.  2  L.  T.  B.  28.) 

Tt  is  the  intention  of  the  bankrupt  act  to  preyent  all  preferences  by  an  in- 
solvent person,  and,  as  far  as  possible,  to  insure  the  equal  distribution  of  his 
property  to  all  his  creditors.  It  differs  in  a  material  point  from  the  act  of  1841. 
By  the  second  section  of  that  act,  to  render  a  transfer  yoid  it  must  have  been 
made  **in  conten^plation  of  bankruptcy."  The  present  act  only  require*  ** in- 
solvency, or  contemplation  of  insolvency."  {In  re  Arnold,  2  B.  R.  166 ;  Haughey 
V.  Albin,  2  B.  R.  899  ;  s.  c.  2  Bond,  244 ;  s.  c.  2  L.  T.  B.  47 ;  Foetery,  Hockley 
<&  Sons,  2B.  R.  4fl6rB.  c.  2L.  T.  B.  8;  s.  c.  1  C.L.N.  187;  t»  r^  Kingsbuiy, 
8  B.  R.  818.) 

It  is  as  much  the  policy  of  the  bankrupt  act  to  uphold  liens  and  trusts 
when  valid,  as  it  is  to  set  them  aside  when  invalid.  {In  re  Wynne,  4  B.  R  23 ; 
s.  c.  Chase,  227 ;  s.  c.  2  L.  T.  B.  116 ;  Potter  et  al.  v.  Coggethali,  4  B.  R.  73.) 


What  Facts  bring  a  Transfer  within  the  Provisions  of  tbli 

Section. 

This  section  is  designed  to  defeat  a  preference  to  a  creditor,  while  the  next 
is  designed  to  defeat  any  transfer  of  property.  To  make  a  transfer  void  tbe 
following  facts  must  concur : 

1st.  The  debtor  making  the  transfer  must  be  insolvent. 

2d.  If  the  transfer  gives  a  preference,  it  must  have  been  made  with  a  view 
to  give  a  preference  to  the  creditor. 

8d.  In  any  event,  the  person  receiving  the  transfer  must,  at  the  time,  have 
reasonable  cause  to  believe  the  person  making  the  transfer  to  be  inaolveat; 
and, 

4th.  Must  also  know  that  such  transfer  was  in  fraud  of  the  provisions  of 
the  bankrupt  act. 

5th.  And  the  payment,  pledge,  assignment,  transfer,  or  conveyance  most 
be  made  within  four  months  before  the  filing  of  the  petition  by  or  against  the 
bankrupt  {Toofy.  Martin,  6  B.  R.  49;  s  c.  13 Wall.  40;  Foster  t.  BaeUeyik 
JS&ns,  2  B.  R.  406 ;  s.  c.  2  L.  T.  B.  8;  s.  c.  1  C.  L.  N.  187 ;  in  re  Hunt,  2  B. 
R.  589 ;  8.  c.  1  C.  L.  N.  169 ;  Street  v.  Dawson,  4  B.  R.  207 ;  s.  c.  1  L.  T.  B. 
869 ;  Haughey  v.  AIMn,  2  B.  R.  899;  s.  c.  2  Bond,  244;  s.  c.  2  L.  T.  B.  47; 
Seammon  v.  Cole,  6  B.  R.  257 ;  Forlfes  v.  ffom,  102  Mass.  427 ;  Dow  v.  Sar^t 
15  N.  H.  115;  Rice  y.Melendy,  41  Iowa,  895.) 

These  things  must  concur.  They  must  concur  not  only  in  fact  but  in  time. 
The  debtor  must  be  insolvent,  or  contemplating  insolvency,  when  the  allied 
preference  is  given,  and  he  must  then  have  in  view  the  giving  of  a  preference. 
The  unlawful  view  to  a  preference  must  coexist  with  the  preference.  It  is 
not  enough  that  it  proceeds  or  follows  the  preference.  {Clark  \,  Iselin,  11 B. 
R.  887 ;  8.  c.  21  Wall.  860.) 

If  the  debtor  did  not  intend  to  give  a  preference,  and  the  creditor  did  not 
have  reasonable  cause  to  believe  the  debtor  to  be  insolvent,  the  transfer  is  valid, 
although  the  debtor  was  then  insolvent.  {Afaysy,  Fritton,  11  B.  R  229;  s. 
c.  20  Wall.  414.) 

This  section  does  not  render  a  sale  ipso  facto  void.  Upon  an  issue  of  title 
between  the  assignee  and  vendee,  it  is  incumbent  upon  the  former  io  firs' 
show  a  sale,  and  a  sale  within  the  time  limited,  and  its  unusual  character,  (l^ 
re  Hunt,  2  B.  R.  589 ;  s.  c.  1  C.  L.  N.  169 ;  in  re  Hafer  &  Bro.  ;  in  rt  Beck,  1 
B.  R.  586 ;  s.  c.  25  Leg.  Int.  164.) 
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The  proceedings  and  judgment  on  the  petition  in  involuntary  bankruptcy 
against  an  insolvent  debtor  do  not,  in  any  manner,  affect  or  determine  any 
-question  involved  in  a  suit  brought  by  the  assignee  of  that  debtor's  estate 
against  a  preferred  creditor.  (/»  re  Drummond,  1  B.  R.  231 ;  s.  c.  1  L.  T.  K 
7 ;  ift  rtf  Dibblee  et  oL.  2  B.  R  617 ;  s.  c.  8  Ben.  283 ;  in  re  Schick,  1  B.  R.  177 ; 
s.  c.  2  Ben.  5;  s.  c.  1  L.  T.  B.  28;  in  re  Dunkle  &  Dreisbach,  7  B.  R.  72; 
Lems  y.  8loan^  68  N.  C.  567 ;  Lof>e  v.  Love^  21  Pitts.  L.  J.  101 ;  Athineon  v. 
FarfMrs^  iBani',  Grabbe,  529;  Brooks  y,  Booggim^  11  B.  R.  258;  s.  c.  9  Pac.  L. 
R  12.) 

A  conveyance  may  be  an  act  of  bankruptcy  in  the  grantor,  although  no 
fraudulent  Intent  is  known  to  or  participated  in  by  the  grantee.  There  is  an 
important  difference  between  our  statute  and  the  English  law  in  this  respect. 
In  our  system  the  title  of  the  assignee  relates  only  to  the  filing  of  the  petition, 
and  not  to  the  act  of  bankruptcy,  except  when  that  act  is  the  filing  of  a  vol- 
untary petition.  It  follows  that  an  abjudication  does  not,  per  se^  affect  the 
title  of  a  purchaser.  (In  re  Williams  &  Co.  8  B.  R.  286  ;  s.  c.  Lowell,  406 ; 
fi.  c.  2  L.  T.  B.  100.) 

When  there  is  no  transfer  or  convey ance  from  the  bankrupt  to  the  holder 
of  the  property,  the  assignee  will  derive  no  aid  from  this  clause.  (  Winalow 
V.  Clark,  47  N.  Y.  261 ;  s.  c.  2  Lans.  877.) 

InsolTency. 

The  term  insolvency  is  not  always  used  in  the  same  sense.  It  is  some- 
times used  to  denote  the  insufllciency  of  the  entire  property  and  assets  of  an 
individual  to  pay  his  debts.  This  is  its  general  and  its  popular  meaning. 
But  it  is  also  used,  in  a  more  restricted  sense,  to  express  the  inability  of  a 
party  to  pay  his  debts  as  they  become  due  in  the  ordinary  course  of  business. 
It  is  in  this  latter  sense  that  the  term  is  used  when  traders  and  merchants  are 
said  to  be  insolvent;  and,  as  applied  to  them,  it  is  the  sense  intended  by 
Congress.  With  reference  to  other  persons  not  engaged  in  trade  or  commerce, 
the  term  may,  perhaps,  have  a  less  restricted  meaning.  The  bankrupt  act 
does  not  define  what  shall  constitute  insolvency,  or  the  evidence  of  insolvency 
in  every  case.  (Too/  v.  Martin,  6  B.  R  49;  s.  o.  13  Wall.  40;  s.  c.  4  B.  R. 
488 ;  s.  c.  1  Dillon,  203.) 

Insolvency,  as  used  in  the  bankrupt  act,  does  not  mean  an  absolute  inabil- 
ity to  pay  one's  debts,  at  afiiture  time,  upon  a  settlement  and  winding  up  of 
all  a  trader^s  concerns  ;  but  a  trader  may  be  said  to  be  in  insolf  ent  circum- 
stances when  he  is  not  in  a  condition  to  pay  his  debts  in  the  ordinarv  course 
of  business,  as  persons  carrying  on  trade  usually  do.  (Sawyer  y.  Turpin,  5 
B.  R.  339 ;  s.  c.  13  B.  R  271 ;  s.  c.  1  Otto,  114 ;  MerchMnW  National  Bank  of 
Hastings  v.  Truax,  1  B.  R  645 ;  s.  c.  1  L.  T.  B.  73  ;  in  re  Gay,  2  B.  R.  358  ;  s. 
c.  1  L.  T.  B.  73 ;  in  re  J.  B.  Wright,  2  B.  R.  490 ;  Wadsworth  v.  Tyler,  2  B.  R. 
316;  s.  c.  2  L.  T.  B.  28;  Graham  v.  Stark  etal,  3  B.  R.  357;  s.  c.  3  Ben.  520; 
8camm<m  v.  Cole  et  al.  3  B.  R  398 ;  s.  c.  2  L.  T.  B.  103;  Rieon  v.  Knapp,  4  B. 
R.  349 ;  8.  c.  1  Dillon,  186 ;  Anon.  1  Pac.  L.  R  173 ;  in  re  Forsyth  &  Murtha, 
7  B.  R  174;  in  re  Walton  et  al.  1  Deady,  442 ;  Wager  v.  Hall,  5  B.  R  181 ; 
a,  G.  3  Biss.  28 ;  s.  o.  16  Wall.  584.) 

So  far  as  a  case  depends  upon  proof  that  a  debtor  was  insolvent  in  fact  at 
the  time  of  giving  a  preference,  it  is  not  enough  to  show  that  there  was  dan- 
ger of  insolvency  as  a  coming  result.     {BeaU  v.  Quinn,  101  Mass.  262.) 

Perhaps  no  precise  rule  can  be  laid  down  which  will  be  applicable  to  all 
cases,  inasmuch  as  the  determination  of  each  case  rests  largely  upon  its^wn 
peculiar  facts.  It  is  generally  held  by  the  bankrupt  courts  that  a  trader  who 
IS  not  able  to  pay  all  his  debts  in  the  usual  and  orainary  course  of  business,  as 
persons  carrying  on  trade  usually  do,  is  insolvent  within  the  meaning  of  the 
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banknipt  law,  and  there  is  no  better  general  rule  to  govern  courts  when  thej 
are  considering  the  facts  of  a  case.    It  is  neither  too  broad  nor  to  narrow; 
while  it  would  be  quite  too  narrow  and  restricted  to  hold  that  failure  to  pay 
some  one  debt  when  due  is  evidence  of  insolvency  in  all  cases  under  the  act. 
Whether  a  single  instance  of  non-payment  of  a  debt  at  maturity  would  be  evi- 
dence in  a  given  case  of  insolvency  depends  somewhat  upon  the  magnitude  of 
the  debt,  the  locality  of  the  debtor,  and  what  is  the  ordinary  course  of  busi- 
ness and  custom,  in  that  respect,  of  the  locality  where  the  debtor  resides,  and 
upon  such  other  facts  and  circumstances  as  will  bear  upon  the  question  of  in- 
solvency.   A  different  course  would  ignore  the  usage  and  course  of  business 
recognized  between  the  debtor  and  creditor  class  in  that  particular  locality, 
and  would  present  the  spectacle  of  the  mercantile  class  saying  the  trader  is 
solvent,  and  the  courts  saying  he  is  insolvent;  whereas  the  courts,  upon  such 
questions,  should  adopt  the  mercantile  usage  as  the  rule  of  decision.    The 
question  is  whether  the  debtor  or  trader  is  able  to  pay  his  debts  in  the  ordi- 
nary course,  as  persons  carrying  on  trade  there  usually  do.     Hence  it  may  be, 
and  undoubtedly  is,  true  that  insolvency  in  commercial  centers  is  not  insolv- 
ency in  small  country  towns.    In  the  former  places,  if  the  debtor's  paper  is 
dishonored,  his  credit  is  gone,  and  he  is  prima  fade  insolvent;  wbeieB3,in 
the  latter  localities,  it  is  not  so.    Insolvency  is  a  fact,  and  not  a  matter  of 
definition  or  rule  of  law ;  and  what  is  evidence  of  insolvency  in  London, 
or  Paris,  or  New  York,  is  not  evidence  of  insolvency  everywhere.     {Driggt 
V.  Moore,  FooU  &  Co.  3  B.  R.  602 ;  s.  c.  1  Abb.  C.  C.  440 ;    Wager  v.  HaU,  5 
B.  R.  181 ;  s.  c.  3  Biss.  28;  s.  c.  16  Wall.  684.) 

A  debtor  is  legally  insolvent  when  he  has  not  sufficient  property  subject  to 
execution  to  pay  all  his  debts  if  sold  under  legal  process,  and  commercially 
insolvent  when  he  has  not  the  means  to  pay  oflf  and  discharge  his  commercial 
obligations  as  they  become  due  in  the  ordinary  course  of  business.  {Harriiffh 
V.  McLaren,  10  B.  R.  244;  Smith  v.  McLean,  10  B.  R  260.) 

Although  there  may  be  outstanding  claims  against  a  person  which  he  has 
not  the  money  in  hand  wherewith  to  pay,  yet  he  can  not  be  declared  insolveot 
when,  on  the  other  hand,  it  does  not  appear  that  any  of  these  were  then  due 
under  the  arrangements  and  understanding  between  him  and  his  creditors, 
while  it  does  appear  that  all  the  property  and  effects,  in  procuring  v^ich 
these  debts  have  been  contracted,  and  some  $5,000  of  his  own  earnings  which 
had  been  expended,  are  still  in  his  possession,  uninjured  and  undecayed;  that 
his  health  is  as  vigorous,  his  skill  as  unquestioned,  his  character  as  untar- 
nished, his  credit  as  good,  his  iriends  as  numerous  and  zealous,  and,  finally, 
the  business  enterprise  in  which  he  has  just  engaged  as  promising,  in  prog- 
pectu,  as  ever  before.     {Potter  et  al.  v.  Coggeshall,  4  B.  R.  73.) 

A  merchant  having  no  property  but  his  stock  in  trade,  who,  when  pressed 
for  a  debt  admitted  to  be  just,  gives  as  a  reason,  that  he  is  unable  to  pay  it, 
and  suffers  judgment  to  be  rendered  against  him,  is  insolvent  within  any  ac- 
cepted or  sound  definition  of  that  term  as  used  in  the  bankrupt  act^  altboagh 
the  stock  in  trade  may,  at  cost  price  or  cash  value,  could  it  be  sold  for  what 
it  is  worth,  equal  or  exceed  the  trader's  liabilities.  {WiUon  v.  City  Bank,  5  B. 
R.  270;  s.  c.  9  B.  R.  97;  s.  c.  1  Dillon,  476 ;  s.  c.  17  Wall.  473.) 

The  commission  of  an  act  of  bankruptcy  is  considered  as  a  test  of  insolv- 
ency, showing  conclusively  the  inability  of  the  debtor  to  pay  his  debts  or 
carry  on  his  trade.     {Shatchan  v.  Wherritt,  7  How.  627.) 

Suspension  of  commercial  paper  for  more  than  fourteen  days  is,  of  itself, 
in  the  case  of  a  merchant,  proof  of  insolvency.  ( Wilson  v.  City  Bank,  5  B. 
R.  270 ;  s.  c.  9  B.  R.  97 ;  s.  c.  1  Dillon,  476 ;  s.  C.  17  Wall.  473.) 

The  statute  does  not  require  that  the  debtor  should  know  that  he  is  in- 
solvent at  the  time  of  making  the  transfer  to  invalidate  the  transaction,  it 
only  requires  the  existence  of  the  fact  of  insolvency  to  bring  it  within  the 
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scope  of  this  section,  if  the  other  elements  contemplated  by  the  statute  to 
render  the  transaction  a  nullity  coexist.  {Rav/ghey  y.  Alhin^  2  B.  R.  899 ;  s.. 
c.  2  Bond,  244 ;  s.  c.  2  L.  T.  B.  47 ;  Bison  v.  Kna/pf,  4  B.  R.  849 ;  s.  c.  1  Dil- 
lon, 186;  Wager  v.  Hall,  5  B.  R.  181;  s.  c.  8  Biss.  28;  s.  c.  16  Wall.  684;  in 
re  Clark  &  Daughtrey,  10  B.  R  21.) 

The  fact  that  paper  secured  by  a  deed  of  trust  is  permitted  to  remain  past 
due  for  a  length  of  time,  indicates  either  a  virtual  renewal  of  the  loan  or 
consent  given,  and  does  not,  therefore,  necessarily  subject  the  debtor  to  the 
penalties  of  the  act.     (Tiffany  v.  Lucas^  5  B.  R.  437  ;  s.  c.  8  B.  R  49  ;  s.  c. 

1  Dillon,  164;  s.  c.  15  Wall.  410.) 

A  bank  suspending  payment,  and  closing  its  doors  against  its  creditors,. 
makes  to  the  world  a  proclamation  of  its  insolvency.  {Markton  v.  BJobwn^  2 
I>illon,  827.) 

When  a  composition  agreement  contains  a  provision  that  it  is  not  to  be 
binding  on  any  one  unless  it  shall  be  agreed  to  and  signed  by  all  of  the 
creditors,  it  is  not  binding  on  any  of  the  creditors  unless  all  accept  it,  and 
ip^ill  not  relieve  the  debtor  from  insolvency.  {Kinsing  v.  Bartholew,  1  Dillon, 
156.) 

In  estimating  the  liabilities  of  the  bankrupt,  the  mere  fact  that  some  of 
them  have  been  merged  in  judgments  since  the  transfer  will  not  affect  the 
validity  of  the  transfer,  for  the  judgment  is  neither  a  payment  nor  satisfac- 
tion of  the  debt.     {Burpee  v.  Ifafl  Bunk,  9  B.  R.  814 ;  s.  c.  6  Biss.  406.) 

But  little  reliance  can  be  placed  by  the  court  upon  the  statement  of  the 
bankrupt  that,  at  the  time  of  the  transfer,  he  had  no  reason  to  believe  him- 
self insolvent,  for  he  may  not  be  aware  of  the  legal  defiDition  of  insolvency^ 
(GfraMm  v.  Stark  et  al.  3  B.  R.  857 ;  s.  c.  8  Ben.  520;  Scammon  v.  Cols  et  al, 
3  B.  R  893 ;  s.  c.  2  L.  T.  B.  103 ;  Warren  v.  Tenth  NatH  Bank,  7  B.  R.  481 ; 
8.  c.  10  Blatch.  493.) 

The  question  whether  or  not  the  preference  was  made  at  a  time  when  the 
bankrupt  was  insolvent,  should  be  submitted  to  the  jury.  (Pierce  v.  Evaney 
61  Fenn.  415.) 

Iftthe  quantity  and  value  of  the  bankrupt's  assets  did  not  materially 
diminish  from  the  time  of  the  transfer  till  the  commencement  of  the  proceed- 
ings in  bankruptcy,  the  jury  may  find  that  he  was  insolvent  when  he  made 
the  transfer.    (Clarion  Bank  v.  Jones,  11  B.  R.  881 ;  s.  c.  21  jWall.  825  ;  s.  c. 

2  A.  L.  T.  [N.  8.]  135.) 

The  bankrupt  may  be  asked  whether  on  the  day  of  the  transfer  he  be- 
lieved himself  insolvent.     (Otis  v.  JladXey,  112  Mass.  100.) 

Evidence  of  the  amount  of  property  in  the  possession  of  the  bankrupt 
within  a  few  days  after  the  transfer  is  admissible.  (Otin  v.  Radley,  112  Mass. 
100.) 

Eitmltatlon  as  to  Time. 

The  acts  mentioned  in  this  section  are  not  such  as  were  forbidden  by  the 
common  law  or  generally  by  the  statutes  of  the  States.  Nor  are  they  acts 
which,  in  their  essential  nature,  are  immoral  or  dishonest.  Although  a  prefer- 
ence of  creditors  of  an  insolvent  may  sometimes  be  uDJust  to  other  creditors^ 
it  is  not  morally  wrong.  But  the  tramers  of  the  bankrupt  act  were  about  to 
•  prepare  a  system  of  law,  the  main  feature  of  which  was  to  provide  for  the 
distribution  of  the  property  of  an  insolvent  debtor  among  his  creditors,  and 
they  adopted,  wisely,  as  the  general  and  prevailing  rule  of  distribution, 
equality  among  the  creditors.  But  they  found  that  the  general  principle 
could  not,  without  hardship,  be  made  of  universal  application.  When  a 
creditor  had  obtained,  by  fair  means,  a  lien  upon  any  property  of  the  bank- 
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rapt,  that  lien  ou^ht  to  be  respected.  If  he  had  so  obtained  payment  of  the 
whole  or  a  part  of  his  debt,  the  payment  ought  to  stand.  These  exceptions 
to  the  general  rule  of  distribution  were,  however,  liable  to  be  abused,  and 
might  be  used  to  defeat  the  purpose  of  the  bankrupt  law.  Cong^ress,  there- 
fore, adopted  a  conventional  rule  to  determine  the  validity  of  preferences. 
In  all  cases  where  an  insolvent  pays  or  secures  a  creditor  to  the  exclusion  of 
others,  and  that  creditor  is  aware  that  it  is  so  when  he  receives  the  prefer- 
ence, he  must  run  the  risk  of  the  debtor's  continuance  in  busioeas  for  four 
months.  If  the  law  which  requires  equal  distribution  is  not  called  into  action 
for  four  months,  the  transaction,  being  otherwise  honest,  will  stand ;  but  i/| 
by  the  debtor  himself,  or  by  any  of  his  creditors,  that  law  is  invoked  within 
four  months,  the  transaction  will  not  stand,  but  the  money  or  property  re- 
ceived by  the  party  becomes  a  part  of  the  common  fnnd  for  distribatioo. 
{Bean  v.  Broohmire  et  al  4  B.  R.  1»6 ;  s.  0.  1  Dillon,  24.) 

After  the  lapse  of  four  months,  the  preferences — simple  preferences — ^which 
an  insolvent  debtor  may  have  made,  are  to  be  held  valid  as  agrainst  all  tbe 
world,  so  far  as  the  preferred  creditor  is  concerned.     In  this  respect  there  ia 
no  difference  between  cases  of  voluntary  and  cases  of  involuntary  bankraptcj. 
{Potter  et  al.  v.  Coggeshall,  4  B.  R.  73 ;  in  re  Wynne,  4  B.  R  23 ;  a.  c.  Chase, 
227;  s.  0.  2  L.  T.  B.  116;  in  re  Fuller,  4  B.  R.  115;  s.  c.  1  Saw.  243  ;  BeewT. 
Broohmire  et  aL  4  B.  R  196 ;  s.  c.  1  Dillon,  24;  in  re  Butler,  4  B.  R  303;  8. 
c.  Lowell,  506;  Maurer  v.  Frantz,  4  B.  R.  431 ;  s.  c.  8  Phila.  505 ;  Hubbard 
V.  Allaire   Works,  4  B.  R.  623;  s.  c.  7  Blatch.  284;  in  re  Dow,  6  B.  R  10, 
Hall  V.  Hayner,  3  C.  L.  N.  402 ;  CoUins  v.  Gray,  4  B.  R.  631 ;  s,  c.  8  Blatch. 
483;  Israel  v.  Ayer,  2  Rich.  [N.  S.]  244;  Hislop  v.  Hoover,  68  N.  C.  141;  w 
re  G.  H.  Lane  &  Co.  10  B.  R.  135 ;  Sidener  v.  Klier,  4  Bias.  891  ;  I>enMU  r. 
MiUhell,  6  Law  Rep.  16 ;  s,  c.  1  N.  Y.  Leg.  Obs.  356.) 

A  deed  of  trust  executed  prior  to,  but  recorded  within  the  period  of  fonr 
months  before  the  commencement  of  proceedings  in  bankruptcy,  is  valid. 
Although  it  did  not  take  effect  until  the  time  of  record  as  against  creditors, 
it  is  not  for  that  reason  void.    The  recording  of  the  deed  was  not  the  act  of 
the  bankrupt.     The  deed, 'as  against  him,  was  operative  from  its  date,    it 
was  then  that  all  his  interest  in  the  property  described  in  it  became  vested 
by  way  of  security  in  the  grantee.    It  was  then  that  he  delivered  theg^e^^ 
and  parted  with  all  control  of  it.    If  the  beneficiary  was  satisfied  with  tbe 
security  afforded  by  the  deed  unrecorded,  there  was  neither  necessity  nor 
obligation  to  record  it.     To  record  it  was  only  necessary  to  make  it  a  valid 
security  against  other  creditors  ;  and  it  was  not  for  the  bankrupt,  but  for  the 
creditor  secured,  to  determine  whether  it  should  be  recorded  or  not.    The  de- 
livery of  it  for  record  was  in  no  sense  his  act,  but  theirs.    The  preference 
which  the  law  condemns  is  a  preference  made  within  the  limited  time  by  the 
bankrupt,  and  not  a  priority  lawfully  gained  by  a  creditor ;  and  the  preference 
gained  oy  the  record  was  not  a  preference  made  by  the  bankrupt     Moreoyer, 
the  law  which  makes  deeds  of  trust  void  "until  and  except  from"  the  time 
of  record  clearly  makes  them  valid  from  that  time.     (In  re  Wynne,  4  B.  B. 
28;  s.  c.  Chase,  227 ;  s.  c.  2  L.  T.  B.  116  ;  Seaver  v.  Spink,  8  B.  R.  218;  s.  c 
65  ni.  441;  Croffiny,  Carmichael,  11  B.  R  511;  s.  c.  2  Dillon,  519;  FolM 
V.  Clemence,  111  Mass.  273.) 

A  deed  made  and  delivered  before,  but  acknowledged  within  four  month* 
prior  to  the  commencement  of  proceedings  in  bankruptcy,  is  valid  when  it  if 
valid  under  the  State  laws  without  an  acknowledgment  after  it  is  recorded. 
(Seaver  v.  Spink,  8  B.  R  218;  s.  c.  65  lU.  441 ;  Oilwm  v.  Warden,  14  Wall 
244.) 

If  a  deed  is  sealed  and  delivered  on  one  day,  and  acknowledged  on  a  »nh- 
sequent  day,  the  time  begins  to  run  from  the  day  of  the  delivery,  and  not  from 
the  time  of  the  acknowledgment.    {Wood  v.  Owinge,  1  Cranch,  239.) 

If  an  insolvent  debtor  conveys  property  to  a  creditor  to  hold  in  trust  for 
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a  preference/'  must  bo  construed  so  as  to  include  an  intent  to  gire  one  cred- 
itor any  advantage  07cr  others  in  respect  to  payment  or  security  of  his  debt. 
{Forbes  v.  Howey  103  Mass.  427;  in  re  George  &  Proctor,  Lowell,  409.) 

Every  one  is  presumed  to  intend  what  is  the  necessary  and  unavoidable 
consequences  of  his  acts.  {Haughey  v.  Albin,  2  B.  R.  899;  s.  c.  2  Bond,  344; 
s.  c.  3  L.  T.  B.  47;  Fost&r  v.  Hockley  &  Sons,  2  B.  R.  406 ;  s.  c.  2  L.  T.  B.  8; 
8.  c.  1  C.  L.  N.  137;  AM  et  al.  v.  Thomer,  8  B.  R  118;  8.  c.  2  Bond,  387;  g. 
o.  1  L.  T.  B.  129;  Brock  v.  TerreU,  2  B.  R.  643 ;  Sawyer  v.  Turpin,  5  B.  R 
339 ;  s.  c.  18  B.  R.  271 ;  s.  c.  1  Otto,  114;  in  re  Forsyth  &  Murtha,  7  B.  R 
174;  in  re  George  A  Proctor,  Lowell,  409;  Arnold  v.  Maynard,  2  Story.  349; 
Morse  v.  Godfrey^  8  Story,  864;  Everett  y.  Stone^  8  Story,  446;  PeckhatnY. 
Burrows^  8  Story,  644 ;  Dennett  v.  Mitchell,  1  N.T.  Leg.  Obs.  856 ;  s.  c.  6  Law 
Rep.  16  ;  vide  Jones  v.  Howland,  49  Mass.  377.) 

Every  man  is  presumed  to  know  the  law,  and  he  is  bound  to  know  what 
are  the  legal  results. of  his  acts.  His  mere  private  intention  can  not  overcome 
the  legal  intention  and  purport  of  his  acts.  (Arnold  v.  Maynard,  2  Story,  849; 
Morse  v.  Godfrey ^  8  Story,  864.) 

When  a  debtor  is  insolvent  and  knows  it,  any  payment  then  made  by  him 
to  a  oreditor  in  full  must  be  made  with  intent  to  prefer,  ifiriggs  ▼.  Movn^ 
Foote  d  Co.  8  B.  R.  602 ;  s.  c.  1  Abb.  C.  C.  440 ;  Bison  v.  Knapp,  4  B.  R.  349; 
s.  c.  1  Dillon,  186 ;  in  re  Gregg,  4  B.  R.  456.) 

The  intentions  of  parties  are  to  be  judged  by  the  legal  effect  of  their  acta. 
(Samson  v.  Burton  ^  o^.  4  B.  R.  1 ;  s.  o.  5  ^n.  825 ;  TrMers''  National  Bank  r. 
Campbell,  8  B.  R.  498;  s.  c.  6  B.  R.  853;  s.  o.  2  Biss.  423;  14  Wall.  87.) 

The  intent  to  prefer  may  be  inferred  from  the  fact  of  preference.  (Risen 
V.  Knapp,  4  B.  R.  349;  s.  c.  1  Dillon,  186.) 

It  is  not  necessary  that  there  should  be  an  actual  intent  in  the  mind  of  tbe 
debtor.  The  intent  may  be  inferred  from  circumstances.  (Linkman  v.  Wdomt^ 
1  Dillon,  161;  Giddings  v.  Bodd,  4  B.  R.  657;  s.  c.  1  Dillon,  115.) 

The  intent  with  which  an  act  is  done  is  not  ordinarily  a  matter  of  direct 
evidence,  but  of  inference  from  the  act  and  the  surrounding  ^circumstances. 
(In  re  George  &  Proctor,  Lowell,  409.) 

Motive  and  intent  kre  not  identical.  An  intent  often  exists  where  motive 
is  wholly  wanting  and  indifference  exists.  (Warren  v.  Tenth  Nat*lBank^  7  B. 
R.  481 ;  s.  c.  10  Blatch.  493.) 

It  is  a  general  principle  that  every  one  must  be  presumed  to  intend  the 
necessary  consequences  of  his  acts.  The  transfer  in  any  case  by  a  debtor  of 
a  large  portion  of  his  property,  while  he  is  insolvent,  to  one  creditor,  without 
making  provision  for  an  equal  distribution  of  its  proceeds  to  all  his  creditors, 
necessarily  operates  as  a  preference  to  him,  and  must  be  taken  as  conclusive 
evidence  that  a  preference  was  intended,  'unless  the  debtor  can  show  that  he 
was  at  the  time  ignorant  of  his  insolvency,  and  that  his  affairs  were  such  that 
he  could  reasonably  expect  to  pay  all  his  debts.  The  burden  of  proof  is  upon 
him  in  such  case  and  not  upon  the  assignee.  (Too/ 7.  Martin,  6B.  R49; 
s.  c.  4B.  R.  488;  s.  c.  1  Dillon,  203;  s.  c.  13  Wall.  40.) 

The  general  legal  proposition  is  true  that,  where  a  person  does  a  positive 
act  the  consequences  of  which  he  knows  beforehand,  he  must  be  held  to  in- 
tend those  consequences.  But  it  can  not  be  inferred  that  a  man  intends,  in 
the  sense  of  desiring,  promoting,  or  procuring,  a  result  of  other  persons'  acts 
when  he  contributes  nothing  to  their  success  or  completion,  and  is  under  do 
legal  or  moral  obligation  to  hinder  or  prevent  them.  (  Wilson  v.  City  Ba^ 
5  B.  R.  270 ;  s.  c.  9  B.  R.  97 ;  s.  o.  I  Dillon ,  476 ;  s.  c.  17  Wall  478.) 

If  the  intent  of  the  debtor  is  to  give  a  legal  quality  to  a  transaction,  it 
must  be  an  intent  accompanying  an  act  done  by  himself,  and  not  an  intent  or 


purpose  arising  in  his  miD<I  aftenrards,  while  third  perHOOS  are  acting.  Where 
a  jadgmeot  isobtaiaed  by  means  of  a  pr>werof  attoraey,  thginqniry  ns  to  his 
inteut  must  be  limited  to  the  time  when  he  execated  the  power.  (Buckingham 
V.  MeLeati,  18  How.  15t ;  a.  c.  3  McLean,  185.) 

Soniii  paymenta  may  be  preferences  thongh  mnde  in  what  seema  to  be  the 
ordinary  course  of  business,  and  others  may  not  be  thongh  made  out  of  it. 
It  is  a  qnestiii3  of  intent  in  each  case.  The  mode  in  which  payments  are 
made  ia  nsually  impartant,  but  only  as  eTidonce  of  intent.  {In  re  George  & 
Proctor,  Lowell,  409.) 

The  act  does  not  require  the  debtor  to  know  his  insolroncy  or  believe  it. 
It  trents  oF  insolresty  as  a  condition  of  fact,  not  of  belief.  lie  can  nut  set  up 
his  ignorance  of  that  condition  to  defeat  the  operation  of  this  section.  He  is 
prcsunied  to  know  and  is  chargeable  with  knowledge  of  it,  and  neither  igno- 
ranoe  nor  willful  blindnesa  will  esonorate  him  from  the  operation  of  its  pro- 
visions.  When  he  is  in»olventinfact,  beischarge^blebj  l:iwwithknowledge  ' 
oF  such  condition,  and  it  follows  as  a  logical  sequence,  that  if  he  pays  or  ae- 
cnrea  one  creditor  in  i'ulL  not  having  enough  to  pay  all,  the  transfer  or  pay- 
ment necessarily  opsratea  as  a  preference,  and  heia  held  to  intend  the  nataral 
and  logical  consequences  of  bis  acts.  (Wagar  r.  Eaii,  5  B.  R.  181;  a  o.  3 
Bias.  28;  s.  c.  16  Wall.  GSI.) 

Every  person  is  presumed  to  hoow  his  pecuniary  condition.  The  presump- 
tion, however,  may  ba  rebutted,  and  a  person  may  show  that  he  waa  innocently 
mistaken  as  to  his  true  condition,  but  the  burden  is  upon  the  person  setting 
dp  sach  a  chiim.  (In  r«  Wamst  #f  o^  5  B.  R.  414;  BadgtBick  v.  Sheffield,  S 
Ben.  ai.) 

The  intent  may  be  inferred  from  the  conduct  of  the  debtor,  and  the  cir- 
cnmatances  of  the  transaction.  {Btattis  v.  Qardner,  4  B.  R.  838;  a.  o.  4  Ben. 
479.) 

The  presumption  that  a  man  intends  the  natural  and  probable  conse- 
quences of  bis  acta  b  only  one  element  o(  proof  to  eatablish  the  fact  of  actnal 
intent.     (Riots.  Grafton,  18  B.  R.  209;  s.  a.  117  Mass.  328.) 

Tbe  fact  that  the  information  in  regard  to  the  debtor's  insolvency  came 
from  the  debtor  is  no  evidence  of  any  wish  or  design  on  his  part  to  give  a 
preference,  or  of  affording  the  creditor  any  faci]itj[  for  o'^taining  a  judgment 
where  the  information  waa  not  given  with  that  view  or  design.  (Britton  v. 
Payen,  fl  B.  R  448 ;  s.  o.  7  Ben.  319.) 

It  is  immaterial  whether  other  debts  were  due  and  payable  at  the  time 
when  the  preference  was  given  or  not.  (Warm  v.  TmiK  XaCl  Bank,  7  B.  R. 
481 ;  s.  o.  10  BUtch.  498.) 

The  inevitable  consequence  of  a  mortgage  opon  a  debtor's  atoclc  in  trade 
is  topnt  an  end  to  further  credit  to  him  and  break  up  and  terminate  hia  bnsi- 
ness.  The  natural  and.  inevitable  effect  of  thus  incumbering  his  property  is 
to  give  tbe  secured  creditors  a  fraudulent  preference.  (Grahanv.  Stark  at  al. 
8  B.  R.  857 ;  a.  c.  8  Ben.  S20 ;  Baammon  t.  OaU  «t  ol  8  B.  K  898 ;  a.  r.  3  L.  T. 
B.  108.) 

A  mortgage  of  alt  the  property  of  a  trader,  or  of  bo  much  as  will  make 
him  insolvent,  when  given  for  a  pie-eziating  debt,  ia  such  an  apparent  preftr- 
ence  that  it  wonid  be  almost  impossible  to  explain  it  away,  (in  raHcEay  & 
AklDS,  7  B.  R.  330 ;  s.  c.  Lowell,  561.) 

When  the  debtor  is  in  point  of  ^t  insolvent,  it  will  require  strong  proof 
to  repel  the  legal  presumption  that  payments  made  liy  turning  ont  and  trans- 
ferring an  o[)cn  account  and  delivering  goods  npon  an  order  in  favor  of  a 
third  party,  and  also  by  delivering  goods  to  be  applied  on  the  same  order, 
not  to  the  third  party,  but  to  the  creditor  himsdi,  and  which  neceaaarily 
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and  obviously  had  the  effect  to  give  a  preference  to  a  creditor,  was  not  in- 
tended to  have  that  effect.     {In  re  Eingabnry  et  al,  8  B.  R.  318.) 

The  giving  of  a  note  payable  one  day  after  date,  with  a  warrant  to  con- 
fess judgment,  importing  the  right  to  an  execution  without  delay,  and  a 
consequent  levy,  affords  the  strongest  grounds  for  the  presumption  that  the 
debtor  intended  that  the  creditor  should  make  a  levy,  and  thus  obtain  a  pref- 
erence. (Haughey  v.  Alhin^  2  B.  R.  399 ;  s.  c.  2  Bond,  244 ;  s.  c.  2  L.  T.  B. 
47;  in  r^Haferifc  Bro. ;  in  re  Beck,  1  B.  R.  586;  s.  c.  25  Leg.  Int.  164;  Clariok 
Bank  v.  Jonts,  11  B.  R.  381 ;  s.  c.  21  Wall  325;  s.  c.  2  A.  L.  T.  [N.  S.]  135.] 

It  is  to  no  purpose  that  a  man  says,  when  he  is  insolvent  and  signs  a  note 
and  warrant  of  attorney  and  gives  it  to  his  creditor,  the  effect  of  which  ia  to 
enable  the  creditor  to  enter  up  judgment,  issue  execution,  and  levy  upon  hi4 
property,  that  he  did  not  intend  to  give  a  preference.  Actions  in  this,  as  in 
so  many  other  cases,  speak  louder  than  words,  and  the  conclusion  necessarily 
follows,  from  such  a  state  of  facts,  that  he  does  intend  to  do  what  is  the  nec- 
essary consequence  of  what  he  does ;  or,  according  to  the  oft-repeated  sttte- 
ment  of  the  books,  a  man  is  supposed  to  know  what  is  the  necessary  conse- 
quence of  his  acts.  (Trader'* $  National  Bank  v.  Campbell^  3  B.  R.  498 ;  s.  c 
6  B.  R.  853;  s.  c.  2  Biss.  423;  s.  c.  14  Wall.  87.) 

The  fact  that  the  debtor  did  not  consider  that  he  was  giving  a  preference 
by  a  judgment  note,  since  he  did  not  believe  that  a  judgment  and  executioo 
would  be  available  as  a  preference  over  other  creditors,  does  not  affect  tbe 
case,  for  the  le^l  consequence  of  the  note  with  warrant  to  confess  judgment 
was  an  execution,  levy,  and  sale  of  the  property  to  the  exclusion  of  other 
creditors.    {In  re  Terry  &  Cleaver,  4  B.  R.  126;  s.  c.  2  Biss.  356.) 

In  order  to  give  a  struggling  debtor  the  right  to  pay  pressing  debts  or 
suffer  some  of  his  property  to  be  levied  on,  he  must  know  tnat  his  means  aie 
ample,  his  assets  sufficient  to  pay  all  his  debts,  and  his  condition  not  one  of 
merely  technical  insolvency.  His  struggle  to  meet  his  debts  must  not  only 
be  honest,  but  made  with  reasonable  ground  for  expecting  a  successful  is^oe. 
{Hyde  v.  Corrigan,  9  B.  R.  466  ;  s.  c.  7  Pac.  L.  R.  121 ;  in  re  Gregg,  4  B.  R. 
456;   Wager  v.  Hall,  5  B.  R  181 ;  s.  o.  3  Biss.  28 ;  s.  c.  16  Wall.  584.) 

It  does  not  rebut  the  intent  to  prefer  to  show  that  the  debtor  has  also 
another  motive  to  the  proceeding,  namely,  an  expectation  of  future  benefit  to 
himself,  by  means  of  future  loans  of  money,  and  being  enabled  thereby  tf> 
continue  his  business.     {Bieon  v.  Knapp^  4  B.  R.  349 ;  s.  c.  1  Dillon,  186.) 

A  conveyance  to  secure  an  extension  of  indebtedness  without  any  inten 
tion  to  give  a  preference  is  valid.    {Booth  v.  Neely^  12  B.  R.  898.) 

The  fact  that  the  debtor  was  induced  to  give  security  for  debts  preTiouslf 
contracted,  by  the  hope  and  expectation  of  thereby  obtaining  further  credit 
and  means  for  the  continued  prosecutiod  of  his  business,  does  not  make  it 
any  the  less  a  preference.  The  fact  that  the  debtor  was  influenced  by  some 
other  consideration  or  inducement,  beyond  and  aside  from  the  parpose  to 
secure  an  existing  debt,  is  not  such  a  circumstance  as  will  repel  the  inference 
that  he  intended  to  give  his  creditor  a  preference.  {Forbes  v.  Howe^  104  Mass. 
427.) 

It  may  be  true  that  the  bankrupt  hoped  to  work  out,  and  that  one  means 
to  this  end  was  to  obtain  time  in  which  to  pay  his  debts.  But  it  is  wholly 
untenable  to  say  that  a  trader  who  knows  himself  to  be  insolvent  can  mort- 
gage his  property  to  secure  a  pre-existing  debt  without  entertaining  tbe  vievr 
that  such  action  is  a  preference.  The  court  must  judge  of  the  bankrupt's 
standing  at  the  time  of  the  transfer,  and,  if  it  appears  that  his  condition  w^ 
such  that  a  mortgage  must  operate  as  a  preference,  it  can  not  he  declared 
that  there  was  no  intention  or  view  to  give  a  preference  because  there  was  » 
po&ibility  of  his  earning,  in  the  future,  enough  to  pay  all  his  debts,  aad 
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of  threats  and  coercion.  The  yolnntary  or  inyolnntary  cbaracter  of  the 
transaction  is  not  important.  It  is  a  conclusive  presumption  of  the  £n«r]ish 
law  that  a  debtor  who  pays  an  honest  debt  with  a  part  only  of  his  assets 
does  not  commit  a  technical  fraud  which  will  render  the  payment  void,  if 
the  act  18  done  in  consequence  of  threats  or  demands  on  the  part  of  the  cred- 
itor. Oar  law  does  not  adopt  this  presumption  as  conclusive.  It  defines  a 
preference  in  the  statute  itself;  or,  rather,  it  has  language  which  is  inconsist' 
ent  with  the  English  definition.  It  makes  the  intent  to  prefer  or  g:ive  an  ad- 
vantage to  one  creditor  the  important  thing,  and  this  may.  evidently,  concor 
with  pressure  on  the  part  of  the  creditor.  (Foster  y.  HadsiUy  db  SonSj  2  B.  R 
406;  8.  c.  2  L.  T.  B.  8;  a.  c.  1  C.  L.  N.  187;  WiUan  v.  Brinkman  elaL  %  B. 
R.  468;  8.€.  IC.L.  K.  103;  tn  fv  Batchelder,  SB.  R.  150;  s.c.  liOwell,  STat; 
biddings  v.  Dadd^  4  B.  R.  657;  a.  c.  1  Dillon,  115;  8awyerY,  Turpin,  5  B.R 
899 ;  8.  c.  18  B.  R.  271 ;  s.  c.  1  Otto,  114 ;  tn  re  McKay  &  Aldus,  7  B.  R  2S0; 
8.  G.  Lowell,  561;  Clarion  Bank  v.  Jonei,  11  B.  R.  881 ;  s.  c.  21  Wall.  825;  a 
c.  2  A.  L.  T.  [N.  S.]  135 ;  Athinwtt  v.  Farmers^  Bank,  Crabbe,  529 ;  vide  AMejf 
V.  Steere,  2  W.  &  M.  847 ;  MeMeehen  v.  Gmndy,  8  H.  &  J.  1 85 ;  Tayhr  i. 
Whitthom^  5  Humph.  840;  PAcenix  v.  Ingraham,  6  Johns.  412;  WilMmtm's 
Appeal^  44  Penn.  284.) 

An  agreement  for  a  future  security  is  a  mere  executory  contract,  and  cot  a 
conveyance,  and  the  validity  of  such  security  will  depend  entirely  upon  the 
circumstances  under  which  it  is  made,  and  the  state  of  things  existing  at  that 
time.  An  agreement  to  sive  security  for  a  debt  due  or  to  be  contracted,  im- 
poses no  higher  legal  obligation  upon  the  debtor  than  his  promise  of  pay- 
ment involved  in  the  contracting  of  the  debt.  IHs  .fulfilment  of  the  one  is 
equally  open  to  objiection  as  a  preference  as  is  his  fulfilment  of  the  other. 
(Porlfes  v.  ffowe.  102  Mass.  427;  fieeond  National  Bank  v.  Bunt,  4  B.  R  616; 
8.  0.  11  Wall.  891 ;  8atoyer  v.  Turpin.  6  B.  R  839;  s.  c.  18  B.  R.  271 ;  a  c. 
1  Otto,  114 ;  Oraham  v.  Stark,  8  B.  R.  857  ;  s.  c.  8  Ben.  520 :  Rarvey  v.  Cranty 

5  B.  R  218 ;  8.  0.  2  Biss.  496 ;  contra,  in  re  Wood,  5  B.  R  421 ;  tn  re  McKaj 

6  Aldus,  7  B.  R  280 ;  s.  c.  Lowell,  561 ;   in  re  Connor  &  Hart,  Lowell,  5SS; 
vide  McMechen  v.  Qrundyy  8  H.  <&  J.  185.) 

When  an  agreement  is  made  that  certain  and  spjocific  property  shall  be 
conveyed,  and  the  conveyance  is  made  within  a  reasonable  time  thereafter, 
the  advance  is  considered  as  a  present  consideration  for  the  conveyaoce. 
{GaUman  v.  Honea,  12  B.  R  403 ;  s.  c.  7  C.  L.  N.  895 ;  &  c.  10  Pac.  h.  R. Q 

A  mortgage  upon  real  estate  executed  immediately  before  the  oommeace- 
ment  of  proceedings  in  bankruptcy,  in  pursuance  of  a  parol  agreement  mide 
long  before  that  time,  is  not  a  preference,  and  is  valid  as  against  the  assignee 
of  the  mortgagor.     {Burdiek  v.  Jaekeon,  14  N.  Y.  Supr.  488.) 

A  conveyance  of  land  in  pursuance  of  a  previous  agreement,  when  there 
has  been  an  actual  possession  under  the  agreement,  and  performance  of  it,  can 
not  be  set  aside  although  the  consideration  was  paid  prior  to  the  transfer. 
{Poit  V.  Corbin,  5  B.  R  11.) 

Where  the  contract  of  sale  contemplates  that  the  payment  and  transfer 
shall  be  synchronous,  the  vendee  does  not  receive  a  preference  by  acce})tioga 
transfer  immediately  after  making  the  payment,  although  the  vendor  in  the 
interval  becomes  insolvent.     (Sparhawk  v.  Bkiharde^  12  U.  R.  74.) 

A  security  fairly  given  as  part  of  the  same  transaction  is  valid,  as  the  leia 
can  not  be  invalidated  by  a  change  of  the  borrower's  situation  re  infeda!  ^ 
if  the  money  were  advanced  while  the.  mortgsu^e  was  in  course  of  P^P^^' 
tion,  and  the  debtor  fails  in  the  mean  time.  (In  re  McKay  &  Aldus,  7  6.  R* 
280 ;  8.  c.  Lowell,  561 ;   in  re  Connor  &  Hart,  Lowell,  532 ;   in  re  Perrin  ^  »- 

7  B.  R.  283  ) 

As  a  mortgage  of  property  to  be  acquired  after  the  date  of  its  execotion 
is  not  a  valid  mortgage,  but  merely  an  authority  to  take  poseession,  the  ngh^ 
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of  creditors  under  the  bankrupt  law  must  depend  upon  its  effect  upon  the 
property  at  the  time  the  act  was  done  which  might  be  supposed  to  operate  as 
a  transfer.  This  was  the  taking  of  possession  under  the  license  contained  in 
the  mortgage.  It  is  not  competent  for  a  party  to  give  his  authority  in  rela- 
tion to  property  which  he  may  afterwards  acquire,  and  thus  prefer  a  creditor 
"who  shall  take  possession  when  he  is  known  to  be  insolvent,  and  thus  avoid 
the  effect  of  the  bankrupt  law,  because,  literally,  he  has  not  made  a  transfer. 
That  would  be  a  facile  method  of  evadiug  the  scope  and  spirit  of  the  law. 
In  legal  effect  the  transaction  was  a  continuing  act  from  the  date  of  the  au- 
thority to  the  taking  of  possession,  the  last  act  being  the  consummation  of 
the  transfer.  It  must  be  treated  as  if  a  mortgage  were  made  of  the  after 
acqmred  property  at  the  time  the  mortgagee  took  possession,  (/h  re  Eld- 
ridge,  4  B.  R.  408 ;  8.  c.  3  Biss.  862 ;  SmUh  v.  Ely,  10  B.  R.  558 ;  Bobinmn  y. 
mUoU,  11  B.  R.  558.) 

A  mortgagee  who  has  omitted  to  record  his  mortgage  obtains  a  preference 
if  he  takes  possession  of  the  goods  with  the  assent  of  the  debtor,  ror  he  has 
no  greater  nght  to  take  possession  than  any  general  and  unsecured  creditor. 
{.Kane  v.  Rice^  10  B.  R.  469.) 

If  a  bill  of  sale  under  the  laws  of  the  State  vests  a  complete  title  in  the 
grantee,  although  it  is  not  recorded  or  attended  by  possession,  subject,  how- 
ever, to  be  defeated  by  any  intervening  right  before  record  is  made  or  pos- 
sesedon  taken,  it  will  constitute  a  valid  consideration  for  a  mortgage,  although 
there  was  an  agreement  that  it  should  be  kept  secret  and  not  recorded. 
{Sawyer  v.  Turpin^  5  B.  R.  339 ;  s.  c.  13  B.  R  271 ;  s.  c.  1  Otto,  114.) 

A  mortgage  is  not  a  preference  where  the  debt  is  secured  by  a  prior  mort- 
gage covering  goods  subsequently  acquired,  if  both  mortgages  cover  the  same 
goods.    {Brett  v.  Garter,  14  B.  R.  801.) 

Where  a  subsequent  and  a  prior  mortgage  do  not  cover  the  same  goods,  the 
former  is  liable  to  be  set  aside  as  a  preference  as  to  all  goods  not  included  in 
the  latter.     {Brett  v.  Carter,  14  B.  R.  801 ;  BQrr<m  v.  Morris,  14  B.  R.  371.) 

A  chattel  mortgage  is  not  rendered  invalid  as  against  the  assignee  by 
failure  to  file  the  same  or  take  possession  of  the  property  until  a  month  before 
the  commencement  of  proceedings  in  bankruptcy,  although  the  mortgagee 
then  knew  the  mortgagor  to  be  insolvent,  and  that  the  instrument  gave  him  a 
preference.    {In  re  Abram  Barman,  14  B.  R.  125.) 

Where  the  con<!equence8  of  an  act  are  penal  and  a  fair  and  honest  motive 
Is  as  consistent  with  the  act  as  a  fraudulent  one,  the  former  is  to  be  presumed 
to  be  the  real  and  true  one.    {Ashby  v.  Sttere,  2  W.  <&  M.  347.) 

If  the  payment  is  received  in  pursuance  of  an  offer  to  compromise  made 

'  to  all  the  creditors,  the  intent  to .  prefer  may  be  shown  b^  evidence  that  he 

was  either  unable  or  unwilling  to  carry  out  the  compromise.     If  he  is  able 

and  willing  to  treat  all  alike  &e  intent  is  not  made  out.     {Clark  v.  SIdUon, 

30  I.  R.  R.  176.) 

If  the  bankrupt  has  procured  one  of  his  debtors  to  execute  a  mortgage,  and 
transfer  property  to  a  creditor,  the  transaction  will  be  deemed  a  preference, 
although  there  was  no  express  agreement  that  the  indebtedness  due  to  the 
bankrupt  should  constitute  the  consideration  therefor.  {Smith  v.  Little,  9  B. 
R.  11 ;  s.  c.  5  Biss.  269.) 

A  preference,  within  the  meaning  of  the  act,  is  an  advantage  in  the  pay- 
ment of  the  debt  due  to  him  acquired  by  one  creditor  over  the  other  cred- 
itors of  the  debtor.     {In  re  Joseph  Horton  et  dl.  6  Ben.  562.) 

Where  the  by-laws  of  a  stock  board  provide  that  the  seat  of  any  member 
who  has  failed  to  comply  with  his  contracts  with  other  members  of  the  board 
for  six  months  shall  be  sold,  and  the  proceeds  of  the  sale  applied  to  the  pay- 
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ment  of  his  creditors  in  the  board,  an  a?8ignment  of  the  8€»t  before  tbe 
expiration  of  the  six  months,  for  the  purpose  of  facilitating  such  pajmeDU  is 
not  a  preference,  because  the  general  creditors  can  not  obtain  any  greater 
rights  of  property  than  the  debtor  liimself  possesses.  {Hyde  v.  Woods^  10  B. 
R.  54;  s.  c.  2  Saw.  655.) 

A  release  of  the  equity  of  redemption  to  the  mortgagee,  who  agrees  to 
take  the  uroperty  at  a  fair  price,  and  credit  the  amount  on  tbe  mortgage 
debt,  for  the  purpose  of  saving  the  expense  of  a  foreclosure,  is  not  a  prefer- 
ence, when  the  property  is  worth  less  than  the  mortgage  debt.  (  Gaxe  t.  Bali, 
5  B.  R.  562 ;  s.  c.  10  Blatch.  56 ;  Gatlin  v.  Hoffman,  9  B.  R.  343 ;  s.  c.  2  Saw. 
486.) 

Where  the  lien  is  greater  in  amount  than  the  value  of  the  property,  tie 
more  reasonable  inference  is  that  money  paid  by  the  lien  creditor  at  the  ttsse 
of  the  conveyance  was  paid  to  obtain  the  conveyance  rather  than  as  a  consid- 
eration for  the  property.     {Gatlin  v.  Hoffman,  9  B.  R.  842;  s.  c.  %  Saw.  466.) 

The  preference  at  which  the  law  is  directed  can  only  arise  in  case  of  sn 
antecedent  debt.  The  giving  of  security  when  the  debt  is  created,  is  noi 
within  the  law,  and  if  the  transaction  be  free  from  fraud  in  fact,  the  partj 
who  loans  the  money  can  retain  it  until  the  debt  is  paid.  {Tiffany  v.  Ikatr 
man's  Sat.  Inst,  4  B.  R.  601;  s.  c.  9  B.  R.  245;  s.  c.  1  Dillon,  14;  s.  c.  18 
Wall.  876;  Clarh  v.  Iselin,  9  B.  R.  19;  s.  c.  10  Blatch.  204;  Bentley  v.  TT^Hi, 
61  III.  59;  in  re  Thomas  Morrrison,  10  B.  R.  105;  s.  o.  6  C.  L.  N.  110;  Pqnr 
V.  J?ra//y,  10  B.  R.  617;  s.  c.  81  Leg.  Int.  816;  Clark  v.  Isdiny  11  B.  R  337; 
8.  c.  21  WalL  360.) 

The  exchange  of  one  set  of  securities  for  another  of  equal  value  is  not  ft 
preference.     {Bumhisel  v.  Firman,  11  B.  R.  605;  s.  c.  22  WaU.  170.) 

A  creditor  and  debtor  have  a  right  to  state  an  account  and  strike  a  bal- 
ance, although  the  former  may  know  that  the  latter  is  then  insolvent.  A 
mere  accounting  between  the  parties  does  not  prefer  the  creditor  or  diminisb 
the  assets  of  the  debtor.  {In  re  Comstock  &  Co.  12  B.  R.  110;  s.  c.  9  Pi& 
L.  R.  124.) 

The  giving  of  a  check  on  deposits  in  a  bank,  to  be  applied  on  a  note  beld 
by  the  bank,  is  not  payment,  but  an  adjustment  of  accounts,  and  does  not 
constitute  a  preference.     {Hough  v.  First  Nat.  Batik,  4  Biss.  849.) 

If  a  mortgage  is  executed  to  secure  an  indorser  at  the  time  of  the  discount- 
ing of  a  note  by  a  national  bank,  an  assignment  of  the  mortgage  to  the  bank 
is  not  a  preference,  for  the  bank  in  equity  was  entitled  to  the  benefit  of  the 
mortgage  from  the  time  of  discounting  the  note.  {First  NaH  Bank  v.  E&vt^ 
86  Iowa,  448.) 

If  a  creditor  has  a  lien  on  the  property  of  the  debtor  to  the  full  amonnt 
of  his  debt,  there  is  no  preference  in  paying  money  to  discharge  it  {lA^iMff- 
ston  V.  Bruce,  1  Blatch.  818.) 

The  mere  consent  of  the  debtor  to  the  revival  of  a  judgment  so  as  to  con- 
tinue the  lien  thereof,  does  not  constitute  reasonable  cause  to  believe  bim  to 
be  insolvent.    {Kemmerer  v.  Tool,  12  B.  R.  834 ;  s.  c.  78  Penn.  147.) 

Where  goods  are  sold  for  cash  on  the  receipt  of  the  invoice,  the  nonpaj* 
ment  of  the  price  warrants  a  rescission,  and  such  rescission  is  not  a  prefeieQ<^ 
{In  re  Norman  B.  Foot,  11  B.  R.  158;  s.  c.  11  Blatch.  680) 

The  surrender  of  a  pledge  by  another  creditor  upon  a  promise  by  the  pr^ 
fcrred  creditor  to  pay  him  out  of  the  proceeds  of  the  property  does  not  affect 
the  validity  of  the  transfer.     {Ogden  v.  Jadcson,  1  Johns.  870.) 

A  mortgage  upon  a  homestead  or  other  exempt  property  can  not  he  ^ 
aside  by  the  assignee,  although  it  would  have  been  a  preference  if  pQ*  "P^* 
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other  property.     (Rix  v.  Capitol  Bank,  2  Dillon,  367 ;  ScMitz  y.  8cha;tz,  3  Bias. 
248.) 

The  assignee  of  the  firm  may  assail  a  transfer  of  property  purchased  by  one 
partner  in  the  name  of  his  wife,  with  the  firm  money,  and  conveyed  to  a  firm 
creditor,  with  the  intent  to  give  a  preference.  {Patrick  v.  Bank^  1  Dillon, 
303.) 

A  transfer  of  property  to  a  factor,  with  intent  to  give  him  a  preference  by 
enabling  him  to  claim  a  factor's  lien  thereon  is  void.  {Nudd  v.  Burrowg^  18 
B.  R.  289;  s.  o.  1  Otto,  436.) 

A  transfer  of  property  within  the  United  States  to  prefer  an  aUen  creditor 
may  be  set  aside  in  the  courts  in  the  United  States.  (OlcoU  ▼.  McLean,  14  B. 
n.  879 ;  8.  c.  60  How.  Pr.  465.) 

If  an  insolvent  debtor  conveys  his  property  to  another,  and  the  latter 
executes  a  mortage  thereon  to  a  creditor,  the  transfers  may  be  set  aside,  for 
the  legal  effect  is  the  same  as  if  the  mortgage  had  been  given  directly  by  the 
debtor  himself.     {Oibwn  y.  Dobie,  14  B.  R.  167;  s.  c.  5  Bias.  198.) 

If  a  depositary  of  a  bond,  at  the  time  of  appropriating  it  to  his  own  use, 
pouts  other  property  in  its  place,  the  transaction  is  not  a  preference  of  one 
creditor  over  another,  within  the  meaning  of  the  bankrupt  act.  There  is  no 
loan  made  or  credit  given.  It  is  a  case  of  an  exchange  of  one  species  of  prop- 
erty for  another,  made  by  one  party  without  authority  from  the  other,  or  of 
the  conversion  to  his  use  by  the  depositary  of  property  in  his  hands,  and  sub- 
stituting property  equivalent  in  value  as  the  investment  of  the  property  con- 
verted.    (Cook  V.  TtUli9j  9  B.  R.  433;  s.  c.  18  Wall.  333.) 

An  agreement  at  the  time  of  discounting  a  note  that  a  part  cff  the  pro- 
ceeds shall  be  held  to  meet  the  note  at  maturity,  is  not  a  preference,  or  yoid 
nnder  the  bankrupt  law.  (First  National  Bank  of  Mount  Joy  v.  WiUon,  73 
Penn.  18.) 

A  contract  for  a  conditional  delivery  of  goods  gives  no  just  cause  of  com- 
plaint to  the  creditors  of  the  vendee.  (Sawyer  v.  Turpin,  6  B.  R  339 ;  s.  c.  18 
B.  R.  371;  s.  o.  1  Otto,  114.) 

A  change  in  the  form,  or  even  in  the  substance,  of  securities  will  be  pro- 
tected, if  no  greater  value  is  put  into  the  creditor's  hands  than  he  had  before. 
(Satoyer  v.  Turpin,  5  B.  R.  339;  s.  c.  13  B.  R.  371 ;  8.  o.  1  Otto,  114.) 

When  an  insolvent  bank  holds  a  protested  note,  and  has  on  deposit  funds 
of  an  indorser  sufficient  to  pay  it,  the  money  may  be  appropriated  on  the 
note,  and  the  note  delivered  to  the  indorser.  The  fact  that  the  indorser  sub- 
sequently collects  the  amount  from  the  maker  is  immaterial.  Creditors  can 
not  question  the  right  of  the  indorser  to  take  up  the  note  by  payment  or  set- 
off,  and  they  have  no  interest  in  his  remedy  over  against  the  maker.  (Winslaw 
▼.  Blisa,  3  Lans.  330.) 

It  is  well  settled  that  payment  in  full  to  a  creditor  of  a  bankrupt  by  a 
third  person,  as  a  friendly  act,  is  not  an  illegal  preference  as  between  the 
creditor  so  paid  and  the  other  creditors,  because  it  in  no  way  affects  the  oth 
<;reditors.  The  fund  to  which  they  looked  for  payment  is  in  no  way  dimin- 
ished by  it.  (Bepplicr  v.  Bloodgood,  1  Sweeny,  34;  Winsor  v.  Kendall,  3 
Story,  507.) 

One  person  has  the  right  to  transfer  his  property  to  pay  or  secure  the  debt 
of  another.  Such  a  preference  is  not  a  preference  given  by  the  debtor,  but 
is  that  of  the  owner  for  the  debtor's  benefit.  Creditors  have  no  reason  to 
complain  of  such  preference  or  payment,  tor  in  the  property  transferred  they 
have  no  manner  of  interest.  (Winsloto  v.  Clark,  3  Lans.  877;  s.  o.  47  N.  Y. 
261.) 
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A  mortga^  once  paid  can  not  be  levived  by  a  parol  agreement,  or  con- 
tinoed  for  a  demand  other  than  the  one  it  was  given  to  secure,  for  the  purpose 
of  giving  a  preference  thereby.  The  policy  and  object  of  tlie  bankrupt  !*w 
are  to  seize  and  appropriate  the  property  of  the  bankrupt  for  tbe  benefit  of  hij 
creditors.  The  debts  are  made  a  lien  upon  it,  and  it  is  disposed  of  for  tbe 
purpose  of  satisfying  them.  To  permit  a  bankrupt,  after  he  knows  that  be  is 
insolvent,  to  revive  satisfied  liens,  in  order  to  pay  a  part  of  bis  creditoiSv 
would  be  as  fatal  to  tbe  rights  of  his  other  creditors— as  palpable  a  Tiolatioe 
of  the  objects,  as  well  as  of  the  letter  of  the  act — as  if  be  wsks  permitted  t& 
create  new  liens  for  the  same  purpose.  The  bankrupt  law  itself,  as  -well  as  the 
general  principles  alluded  to,  prohibit  any  such  revival.  (  Winsfow  t.  Glark^  % 
Lans.  377;  s.  c.  47  N.  Y.  261.) 

The  acts,  knowledge,  and  intentions  of  the  agent  are,  in  law,  the  acta, 
knowledge,  and  intentions  of  his  principal.  {Graham  y.  Starh  et  al^ZB.K 
857;  8.  0.  8  Ben.  520;  Beatty  v.  Gardner,  4  B.  R  823;  s.  c.  4  Ben.  479.) 

If  payment  is  made  in  the  ordinary  course  of  dealing  between  the  parties^ 
the  circumstance  tends  to  show  tliat  some  other  motive  actuated  the  debtor, 
rather  than  an  intent  to  prefer.    {Ashby  v.  Steere,  2  W.  &  M.  S47.) 

If  the  debtor  goes  to  a  particular  creditor,  hunts  him  np,  picks  him  oot 
from  the  rest  and  pays  him  more  in  proportion  than  he  can  pay  othera,  or  if 
he  elects  to  pay  a  relative  to  whom  he  is  indebted,  or  if  the  transfer  or  ctm- 
veyance  is  done  secretly,  or  if  it  is  out  of  the  usual  course  of  businesa,  in  a  new, 
extraordinary,  or  unusual  manner,  or  if  payment  of  a  debt  is  made  before  it 
becomes  due,  the  circumstance  tends  to  show  an  intent  to  prefer.     (AMy  r. 

8teer€,  2  W.  <&;  M.  847 ;  Atkinaon  v.  Farmer's  Bank,  Crabbe,  529.) 

• 

Testimony  of  the  parties  as  to  their  intention  is  inexpressibly  weak,  sad 
can  rarely  avail  against  the  stronger  proof  which  the  transaction  itself  afibrds. 
{Oxford  Iran  Co,  v.  Slafter,  14  B.  R.  880.) 

If  the  bankrupt  delivered  goods  to  the  workmen  of  a  creditor  upon  the 
credit  of  the  creditor,  with  the  expectation  that  they  would  be  paid  for  »t 
the  next  pay  day,  there  is  no  preference,  although  the  creditor  subseqoezi^/ 
applies  the  amount  to  a  pre-existing  debt.  {Hice  v.  Grafton^  13  B.  R.  20^;  ^ 
c.  117  Mass.  228.) 

Evidence  of  other  transfers  abont  the  same  time  may  be  considered  in  de- 
termining whether  there  was  an  intent  to  prefer.  {Alhinton  v.  Farmenf  Ba»^ 
Crabbe,  529.) 

An  entry  in  the  books  of  a  party,  or  the  absence  of  it,  may  be  evidence 
against  him  of  more  or  less  weight,  owing  to  the  circumstances,  but  is  not 
conclusive.     {In  re  Comstock  &  Co.  12  B.  R.  110;  s.  c.  9  Pac.  L.  R.  124.) 

Legal  advice  given  to  the  debtor  that  he  would  be  liable  to  a  criminal 
prosecution  unless  he  paid  the  debt  will  not  make  the  payment  valid.  {Strain 
V.  Gourdin,  11  B.R  156.) 

A  transfer  of  firm  property  with  the  intent  to  prefer  an  individual  creddtor 
may  be  set  aside.    {Ancker  v.  Xeoy,  3  Btrobh.  Eq  197.) 

If  a  transfer  of  firm  property  to  one  partner  is  made  vnth  the  inteot  to 
give  a  preference  to  his  individual  creditors,  it  is  void.  {CoUin»  v.  Hoed,  i 
McLean,  186.) 

If  mortgaged  property  is  sold,  with  the  permission  and  consent  of  tbe 
mortgagee,  and  another  mortgage  is  subsequently  taken  to  secure  tbe  same 
debt,  it  is  a  new  security,  and  not  a  mere  substitution  of  securities.  {Fifrbff 
V.  Bme,  102  Mass.  427.) 

The  word  **  conveyance  "  in  the  bankrupt  act  is  a  generic  term,  incladin^ 
all  proceedings  to  dispose  of  or  incumber  property  in  derogation  of  the  eqasl- 
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ity  of  creditorB,  with  intent  by  such  disposition  to  give  a  preference,  or  to  de- 
feat or  delay  the  operation  of  the  act.  It  includes  mortgages.  (Bingham  v. 
JPVoit,  6  B.  R  130.) 

The  assignee  may  maintain  a  bill  to  have  a  mortgage  declared  void  as  a 
preference,  atthoagh  the  bankrupt  conveyed  away  the  equity  of  redemption 
prior  to  the  commencement  of  proceedings  in  bankruptcy.  {Burpte  V.  NaVl 
Bank,  9  B.  R.  814 ;  8.  c.  5  Biss.  405.) 

The  right  to  recover  property  transferred  by  the  insolvent,  which  is  given 

l>y  this  section,  is  in  no  sense  a  penalty  imposed  upon  the  party  receiving  it. 

The  transfers  and  titles  baaed  thereon  are  thereby  made  void.     Hence  the 

riffht  of  recovery.     {Cooky.  Whipple,  9  B.  R.  166;  56  N.  Y.  150;  linker  v. 

Van  Dyke,  14  B.  R.  112;  s.  c.  8  C.  L.  N.  285.) 

The  declarations  of  the  bankrupt  in  regard  to  a  transfer  made  as  a  prefer- 
ence, are  competent  evidence  against  the  preferred  creditor,  if  the  conspiracy 
to  give  the  preference  is  established,  although  they  were  not  made  in  the 
presence  of,  or  brought  to  the  knowledge  of  the  preferred  creditor.     {NwJUL 
V.  Burrows,  13  B.  R.  289;  s.  o.  1  Otto,  426.) 

• 

The  declarations  of  an  alleged  partner  of  the  bankrupt  are  not  admissible 
in  favor  of  a  preferred  creditor.  {JSudd  v.  Burrows,  18  B.  R.  289 ;  s.  c.  1 
Otto,  426.) 

Jadgmeiilfl* 

The  statute  being  within  the  express  powers  of  Congress  is  supreme,  and 
overrides  all  State  legislation  on  the  subject.  If  therefore  a  judgment  is  en- 
tered in  contravention  of  the  law,  it  is  void.  {Atkinson  v.  Purdy,  Crabbe,  551.) 

The  amount  received  as  a  preference  may  be  recovered,  although  it  was 
received  by  virtue  of  a  sale  under  an  execution.  {Clarion  Bank  v.  Jones^  11 
B-  R.  881 ;  s.  c.  21  Wall.  325 ;  s.  c.  2  A.  L.  T.  [N.  B.]  135.) 

If  the  property  of  the  bankrupt  has  been  sold  under  process  from  a  State 
coart  issued  on  a  judgment  which  is  void  as  a  preference,  the  creditor  is  lia^ 
ble  to  refund  the  money  thus  received  to  the  assignee.    {Shawhan  v.  Wherritt, 

7  How.  627.) 

There  is  nothing  in  this  section  which  expressly  or  impliedly  prohibits 
the  taking  or  obtaining  of  a  mere  judgment  against  an  insolvent  debtor.  The 
judgment  alone  only  serves  to  establish  the  claim  of  the  creditor  and  fix  its 
amount,  and  if  obtained  without  fraud  or  collusion  with  the  debtor,  is  as  con- 
clusive evidence  of  those  facts  as  if  the  debtor  had  been  solvent.  Where  the 
authorities  speak  of  a  judgment  as  an  illegal  preference  or  an  attempt  to  get 
one,  it  will  be  found  in  every  instance  that  there  was  also  alien  acquired  upon 
the  property  of  the  debtor  by  means  of  the  judgment,  and  that  the  illegal 
preference  consisted  in  this  lien,  and  not  in  the  mere  judgment  itself.  {Catlin 
T.  Hoffman,  9  B.  R.  842 ;  s.  c.  2  Saw.  486.) 

Merely  allowing  a  creditor  to  obtain  a  judgment  by  default  in  an  action 
for  a  debt  to  which  there  id  no  defense,  does  not,  as  a  conclusion  of  law,  raise 
an  implication  of  a  motive  or  an  intent  to  prefer.  ( Wilson  v.  City  Bank,  5  B. 
R  270;  s.  c.  9  B.  R.  97;  s.  c.  1  Dillon,  476;  s.  c.  17  Wall.  478;  in  re  Kerr, 
2  B.  R.  888 ;  s.  c.  2  L.  T.  B.  89;  in  re  J.  B.  Wright,  2  B.  R.  490;  Haughey  v. 
ARnn,  2  B.  R.  399 ;  s.  c.  2  Bond,  244 ;  s.  c.  2  L.  T.  B.  47 ;  in  re  Moulton  et  aL 
4  Pac.  L.  R.  127 ;  BtUou  v.  Jfinard,  2  Brews.  560 ;  Britton  v.  Payen  et  al.  9 
B.  R.  445  ;  8.  c.  7  Ben.  219 ;  Partridge  v.  Dearborn,  9  B.  R.  474 ;  ClarJce  v.  Piet,, 

8  McLean,  494 ;  in  re  Uriah  Erum,  7  Ben.  5  ;  contra,  in  re  Black  &  Secor,  1  B. 
R.  353;  8.  c.  2  Beh.  196;  s.  c.  1  L.  T.  B.  39;  McGie  [ex  parte  Sanger],  2  B.  R. 
631 ;  8.  c.  2  Biss.  168 ;  8.  c.  2  L.  T.  B.  80 ;  Kohlsaat  v.  Hoguet,  6  B.  R.  159 ;  s. 
c.  4  Ben.  565 :  in  re  0.  A.  Davidson,  8  B.  R.  418 ;  s.  c.  4  Ben.  10  ;  lAnkman 
v.  Wiloox,  1  DiUon,  161 ;  Catlin  v.  Hoffman,  9  B.  R.  842;  s.  c.  2  Saw.. 486.) 


S12  THE  BANKRUPT  LAW.  {§  5128. 

Something  more  than  the  passive  non-resistance  of  an  insolvent  debtor  to 
regular  judicial  proceedings  in*  which  a  judgment  and  levy  on  bis  property 
are  obtained)  when  the  debt  is  due  and  he  is  without  just  defense  to  the  action, 
is  necessary  to  show  a  preference  of  a  creditor  or  a  purpose  to  defeat  or  delay 
the  operation  of  the  bankrupt  law.  ( WUson  v.  CUi/  BaiJe^  5  B.  R.  270 ;  &  G 
9  B.  R.  97;  s.  c.  1  Dillon,  476;  s.  c.  17  Wall  473.) 

Very  slight  evidence  of  an  affirmative  character  of  the  existence  of  a  de- 
sire to  prefer  one  creditor,  or  of  acts  done  with  a  view  to  secure  such  prefer- 
ence, may  be  sufficient  to  invalidate  the  whole  transaction.     Such  evidence 
may  be  sufficient  to  leave  the  matter  to  a  jury  or  to  support  a  decree,  because 
the  known  existence  of  a  motive  to  prefer  or  to  defraud  the  bankrupt  act  vill 
color  acts  or  decisions  otherwise  of  no  significance.    Tiiese  cases  must  rest  on 
their  own  circumstances.     ( Wilson  v.  City  Bank,  5  B.  R.  270 ;  a.  c.  9;B.  R. 
97  ;  s.  c.  1  Dillon,  476  ;  s.  c.  17  Wall.  478 ;  Buchanan  v.  Smith,  4  B.  R  397 ; 
8.  c.  7  B.  R.  513 ;  s.  c.  8  Blatch.  158 ;  s.  c.  16  Wall.  377;  Traden'  KaClBaiik 
V.  Oampbelly  3  B.  R.  498;  s.  c.  6  B.  R.  853;  s.  c.  2  Biss.  423;  s.  c.  14  Wail. 
87 ;  Beattie  v.   Gardner,  4  B.  R  85;8 ;  fl.  c.  4  Ben.  479 ;   Wilstm  v.    Brink- 
man,  3  B.  R.  468 ;  s.  o.  1  C.  L.  N.  193 ;  Ford  v.  Keyes,  15  I.  R.  R.  59;  w  n 
Dunkle  &  Driesbach,  7  B.  R.  72 ;  Shaffer  v.  FrUchery,  4  B.  R.  548 ;    Vogle  v. 
Zathrop,  4  B.  R.  439;  s.  c.  4  Brews.  258 ;  in  re  Jerome  E.  Baker,  14  B.  R 
488.) 

If  the  debtor  does  anything  before  suit  which  will  secure  the  creditor  a 
Judmnent  with  priority  of  lien,  with  intent  to  do  so,  this  will  render  tba 
preference  void.     (LiUle  v.  Alexander,  12  B.  R.  134 ;  s.  c.  21  Wall.  600.) 

Though  a  judgment  creditor,  who  has  obtained  a  judgment  by  definzlt 
through  the  mere  passive  non-resistance  of  the  debtor,  may  know  the  insolv- 
ent condition  of  the  debtor,  his  levy  and  seizure  under  such  circumatances  are 
not  void  nor  any  violation  of  the  bankrupt  law.  (Wihon  v.  City  Bcmi^  5  R 
R.  270 ;  s.  c.  9  B.  R.  97  ;  S.  o.  1  Dillon,  476 ;  s.  c.  17  Wall.  478.) 

There  is  no  distinction  in  this  respect  between  involuntary  and  yoluntar; 
bankruptcy.  (Haskell  v.  IngaUs,  5  B.  R.  205 ;  in  re  C.  A.  Davidson,  3  B.  R 
418;  8.  0.  4  Ben.  10.) 

If  a  judgment  is  confessed  at  a  time  when  the  debtor  is  solyent,  an  excea- 
lion  may  be  subsequently  issued  when  the  debtor  is  insolvent.  {Fieid  v.  Bakery 
11  B.  R  415 ;  s.  o.  12  Blatch.  486.) 

Where  the  preference  is  obtained  by  a  judgment  and  execution,  there 
must  be  guilty  collusion  to  constitute  the  fraudulent  preference  condemned 
by  the  statute.      {Clark  v.  Isdin,  11  B.  R  837;  s.  c.  21  Wall  860.) 

The  slightest  solicitation  on  the  part  of  the  creditor  will  protect  the  judg- 
ment. Unless  it  clearly  appears  that  the  act  originated  with'  the  debtor,  and 
that  he  took  the  first  step  to  have  the  judgment  rendered,  it  is  valid.  {BM^ 
man  v.  Michael,  6  W.  &  8.  128 ;  Wilkinson's  Appeal,  4  Penn.  284.) 

A  security  or  priority  gained  by  a  suit  in  a  State  court  has  no  better  claini 
to  protection  than  a  payment  by  the  debtor  himself.  (Shawhan  y.  WherriU^ 
7  How.  627.) 

A  creditor  may  reduce  his  claim  to  a  sum  within  the  jurisdiction  of  a 
magistrate,  take  a  judgment  by  default  thereon,  and  obtain  priority  by  iso- 
ing  an  execution  for  the  same.    {Witt  v.  Heretk,  18  B.  R  106;  s.  c.  6  Biaa 

474.) 

The  mere  filing  of  an  affidavit  and  issue  of  an  execution  on  the  day  of 
the  commencement  of  the  proceedings  in  bankruptcy,  do  not  establish  coHu- 
sion  between  the  creditor  and  the  bankrupt.  {Witt  v.  Hereth,  18  B.  R  106; 
8.  c.  6  Biss.  474.) 

A  party  who  claims  that  a  levy  was  void  under  the  bankrupt  law^  volTo!^ 
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recover  by  the  attachment  issned  in  the  latter  suit,  is  void.  A  debtor  and  a 
creditor  can  not  be  allowed,  on  the  very  eve  of  bankruptcy,  to  enter  into  any 
arrangement  by  which  they  can  control  the  course  of  future  litigation  in  the 
State  court  in  suits  there  pending  to  which  the  debtor  is  a  party.  The  assigned 
has  the  right  to  be  substituted  as  a  party  in  the  place  of  the  bankrupt,  and 
he  may,  and  should  esercise  that  right.  It  is  the  duty  of  the  district  court 
to  grant  an  effectual  relief  against  the  use  of  such  agreement,  and  secure  to 
the  assignee  the  free  and  untrammeled  exercise  of  all  the  rights  which  the 
bankrupt  act  confers  upon  him  with  reference  to  such  litigation,  whether  in 
the  prosecution  or  defense  of  such  suits.  (Samson  v.  Burton^  4  B.  R.  1 ;  &.  a 
^  Ben.  325.) 

Tlie  mere  fact  that  the  property  taken  on  an  execution  has  been  tnmed 
into  money,  does  not  prevent  it  from  still  remaining  the  debtor's  property 
under  the  bankrupt  act.    {MUU  y.  iXioM,  10  B.  R  840 ;  s.  c.  85  N.  Y.  Sup.  355.) 

Evidence  that  the  entry  of  a  judgment  under  a  warrant  to  confess  }udg- 
ment  was  a  surprise  on  the  bankrupt  is  immaterial  and  inadmissibla 
(Clarion  Bank  v.  Jones,  11  B.  R.  381 ;  s.  c.  21  Wall.  325 ;  s.  c.  2  A.  L.  T.  [S, 
K]  185.) 

When  property  of  the  bankrupt  has  been  sold  under  judgment  confessed, 
with  a  view  to  give  fraudulent  preferences,  the  assignee  may  apply  in  the 
State  court  for  permission  to  come  in  at  any  time  before  a  final  decree,  and 
claim  the  fund  against  the  creditors,  and  have  a  trial  of  the  facts.  It  is  un- 
necessary that  the  judgment  should  be  opened.  The  act  of  Congress  operates 
directly  upon  the  rights  of  the  creditors,  and  makes  their  preferences  Toid. 
The  assignee  claims,  not  upon  an  adverse  title,  but  under  and  through  the 
bankrupt  by  virtue  of  the  bankrupt  act.  His  claim  is  adverse  to  the  credit- 
ors only  in  the  sense  that  they  are  postponed,  and  he  supersedes  them,  and 
<comes  in  upon  the  fund,  and  not  the  property,  on  account  of  the  nghtkl 
jurisdiction  of  the  State  court,  at  the  time  to  seize  and  sell  the  property. 
(Rohrer's  Appeal,  62  Penn.  498 ;  Jordan  v.  Downey,  12  B.  R.  427 ;  s.  c.  40  Md. 
401;  Chan  v.  Chan,  1  Penn.  L.  J.  175.) 

RcMMonable  Cause. 

The  bankrupt  act  does  not  require  that  the  party  receiving  the  transfer 
shall  know,  &c.,  but  that  he  shall  have  reasonable  cause  to  Delieve--sacfa 
reasonable  cause  as  would  induce  the  belief  in  the  mind  of  an  intelligcoti 
capable  business  man.  (Foster  y.  EdcJdey  ik  Sons,  2  B.  R.  406 ;  a.  c.  2  L.  T. 
B.  8 ;  8.  c.  1  C.  L.  N.  137 ;  Qraham  v.  JStarh,  3  B.  R,  357 ;  s.  c.  8  Bea  680; 
SedgtoUk  y.  Sheffield,  6  Ben.  21 ;  Otis  v.  Hadiey,  112  Mass.  100.) 

It  should  be  averred  that  the  creditor,  at  the  time  of  the  transfer,  had 
reasonable  cause  to  believe,  &c.  (In  re  Hunt,  2  B.  R.  530 ;  a.  c.  1  C.  L.  N. 
169.) 

"  Reasonable  cause  to  believe,"  means  a  state  of  facts  or  circumstances 
which  would  lead  any  prudent  may  to  make  inquiries.     It  will  not  do  to  ask 

grotection  on  account  of  ignorance,  when  a  small  amount  of  inquiry  would 
ave  given  all  necessary  information.  (In  re  J.  B.  Wright,  2  B.  R.  490;  w  re 
Arnold,  2  B.  R.  160;  White  v.  Baftery,  3  B.  R.  221 ;  s.  c.  1  C.  L.  N.  861;  a,0. 
16  Pitts.  L.  J.  110;  MerehanW  National  Bank  of  Hastings  y,  Truax,  1  B.  R 
546 ;  8.  c.  1  L.  T.  B.  73.) 

The  statute  does  not  require  that  the  creditor  shall  have  absolute  knovl- 
edge  on  the  point,  nor  even  that  he  shall,  in  fact,  have  any  belief  on  the  sub- 
ject. It  only  requires  that  he  shall  have  reasonable  cause  to  believe,  and  ho 
must  be  considered  to  have  reasonable  cause  to  believe  when  such  a  state  of 
facts  is  brought  to  his  notice,  in  respect  to  the  affairs  and  pecuniary  conditi'in 
of  the  debtor,  as  would  lead  prudent  business  men  to  the  conclusion  that  the 
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debtor  can  not  meet  his  obligations  as  they  mature  in  the  ordinary  coarse  of 
bnsiness.  (Too/y.  Martin,  6  B.  R.  49 ;  s.  c.  4  B.  R  488;  s.  c.  I  DilloD,  208; 
8  o.  13  Wall.  40 ;  Biichnnan  y.  Smith,  4  B.  R.  897 ;  s.  o.  7  B.  B.  518;  s.  o.  8 
Blatch.  153;  s.  c.  16  Wall.  277;  Wager  v.  HaU^  5  B.  R  181:  a.  c.  8  Biss.  28: 
8.  c.  16  Wall.  584 ;  in  re  Clarke  &  Daughtrey,  10  B.  R  21 ;  Burpee  v.  National 
Banh,  9  B.  R.  814 ;  s.  c.  5  Bibs.  405.) 

Actual  belief  is  not  made  the  criterion  of  proof,  nor  is  it  necessary  that  it 
should  appear  that  the  creditor  actually  believed  that  the  debtor  was  insolv- 
ent; but  the  true  inquiry  is,  whether  the  creditor,  as  a  business  man  acting 
with  ordinary  prudence,  sagacity,  and  discretion,  had  reasonable  cause  to  be- 
lieye  that  the  debtor  was  insolvent,  in  view  of  all  the  facts  and  circumstances 
known  to  him  at  the  time  he  received  the  transfer  of  the  property.     If  it  ap- 
pears that  the  debtor  was  actually  insolvent,  and  that  the  means  of  knowl- 
edge upon  the  subject  were  at  hand,  and  that  such  facts  and  circumstances 
were  known  to  the  creditor  as  clearly  put  him  on  inquiry,  he  had  reasonable 
cause  to  believe  that  the  debtor  was  insolvent.    Ordinary  prudence  is  required 
of  a  purchaser  in  respect  to  the  title  of  the  seller,  and  if  he  fails  to  investi- 
gate, when  put  upon  inquiry,  he  is  chargeable  with  all  the  knowledge  which 
it  is  reasonable  to  suppose  he  would  have  acquired,  if  he  had  performed  his 
duty.    Constructive  notice  is  sufficient,  upon  the  ground  that  when  a  party 
is  about  to  perform  an  act  by  which  he  has  reason  to  believe  that  the  nghts 
of  a  third  person  may  be  affected,  an  inquiry  as  to  the  facts  is  a  moral  duty, 
and  diligence  an  act  of  justice.    Whatever  rairly  puts  a  party  upon  inquiry  is 
sufficient  notice  where  the  means  of  knowledge  are  at  hand,  and  if  the  party, 
under  such  circunostances,  omits  to  inquire,  and  proceeds  to  receive  the  trans- 
fer on  conveyance,  he  does  so  at  his  peril,  as  he  is  chargeable  with  a  knowl- 
edge of  all  the  facts  which,  by  a  proper  inquiry,  he  might  have  ascertained. 
{Soammon  v.  CoU,  5  B.  R.  257;  s.  o.  8  B.  R  898;  s.  o.  2  L.  T.  B.  108;  Bu- 
ehanan  v.  Smithy  4  B.  R.  897;  s.  c.  7  B.  R.  613 ;  s.  c.  8  Blatch.  158;  a  0.  16 
Wall.  277.) 

Knowledge  of  a  trader's  inability  to  pay  his  debts  in  the  ordinary  course 
of  business,  derived  from  his  failure  to  pay  the  debt  due  to  the  preferred  cred- 
itor himself,  is  at  least  sufficient  to  put  a  party  upon  the  inquiry  as  to  the 
debtor's  solvency.    {In  re  Forsyth  &  Murtha,  7  B.  R  174.) 

Willing  ignorance,  as  where  a  party  wilfully  shuts  his  eyes  to  the  means 
of  information  which  he  knows  are  at  hand,  is  regarded  as  equivalent  to  act- 
ual knowledge.  (Seaynman  y.  Col^  5  B.  R.  257 ;  Wager  y.  Hall^  5  B.  R.  181 ; 
s.  c.  8  BisB.  28 ;  s.  c.  16  Wall.  584 ;  Peckham  v.  Burrows,  8  Story,  544.) 

If  other  creditors  institute  inquiries,  shortly  after  the  making  of  the 
transfer,  and  find  no  difficulty  in  learning  that  the  debtor  owes  mgre  than 
the  value  of  his  property,  this  shows  that  the  means  of  ascertaining  his  con- 
dition were  at  hand.  (Wager  v.  Edlly  5  B.  R  181 ;  s.  o.  8  Biss.  28  ;  s.  o.  16 
Wall.  584.) 

The  proposition  of  '^  reasonable  cause  to  believe  '*  is  one  of  fact,  to  be 
established  by  proof,  and  found  by  the  jury.  The  intent  to  prefer  may  be 
inferred  from  the  fact  of  preference,  and  it  is  competent  for  the  jury  that 
this  intent  is  so  plainly  inferable,  from  the  acts  of  the  debtor  known  to  the 
creditor,  as  to  amount  to  reasonable  cause  to  believe.  {Fo)'be8  v.  Hotoe,  102 
Mass.  427.) 

The  actual  belief  of  the  creditor  as  to  the  solvency  of  the  debtor  is 
wholly  immaterial.  The  only  inquiiy  which,  under  the  statute,  is  relevant 
to  the  issue  is,  whether  the  creditor  had  reasonable  cause  to  believe  the  debtor 
insolvent;  that  is,  whether,  in  view  of  all  the  farts  and  circumstances  which 
were  known  to  the  creditor,  concerning  the  business  and  pecuniary  condition 
of  the  debtor^  in  connection  with  the  time  and  mode  of  the  transfer  of  the 
property  taken,  he,  as  a  reasonable  man,  acting  with  ordinary  prudence,  sa- 
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gacity  and  discretion,  had  good  ground  to  believe  that  the  debtor  was  in- 
solvent. This  is  the  only  legitimate  subject  of  inquiry.  It  was  not  intended 
by  the  statute  to  make  the  actual  belief  of  the  party  conceming  the  solTency 
or  the  debtor,  one  of  the  standards  by  which  to  test  the  validity  of  the  trans- 
fer of  property  to  him.  Such  a  belief  might,  or  might  not,  be  well  founded. 
It  would  be  an  uncertain  and  fluctuating  standard.  That  which  would  sat- 
isfy one  man,  would  be  wholly  insufficient  to  convince  another;  and  those 
facts  which  would  fall  far  short  of  producing  belief  in  a  person  who  was  dis- 
interested and  impartial  mi^ht  have  a  different  effect  upon  the  same  person 
when  acting  under  a  strong  influence  of  self-interest.  In  the  place  of  a  test 
BO  uncertain  and  unsatisfactory  as  the  belief  of  a  party,  formed  under  a  great 
bias,  the  statute  has  established  one  much  more  safe  and  definite,  applicable 
to  all  persons  alike,  and  easily  understood  and  readily  applied — the  belief  of 
a  reasonable  man  taking  a  transfer  of  property  under  like  circumstances. 
(Scammon  v.  Cole  et  al.  3  B.  R.  393;  s.  c.  2  L.  T.'B.  108.) 

Instructions  which  confine  the  plaintiff  to  proof  of  reasonable  caa«e  of 
belief  as  to  the  debtor's  actual  financial  condition,  instead  of  permitting  him 
to  prove  reasonable  cause  of  belief  on  the  defendant's  part  as  to  the  debtor's 
purposes  and  ultimate  intentions  are  erroneous.    It  is  undoubtedly  true,  that 
the  distinction  here  pointed  out  is  usually  of  not  much  practical  importance. 
The  question  usually  submitted  to  the  jury,  as  the  turning  point  in  the  tnat 
is,  as  to  the  preferred  creditor's  reasonable  cause  to  believe  the  debtor  to  be 
insolvent,  in  fact  at  the  time  of  making  the  payment,  or  giving  the  secoiitj 
complained  of,  as  constituting  an  unlawful  preference.    But  when  the  evi- 
dence has  a  tendency  to  show  fhat  there  were  apparent  indications  that  in- 
solvency was  a  probable  and  approaching  event,  it  is  material  to  instnict  the 
jury  that  the  plaintiff  is  entitled  to  recover,  if  his  proof  as  to  the  defendant'^ 
reasonable  cause  of  belief  goes  no  further  than  cause  to  believe  that  the 
debtor,  at  the  time,  was  acting  in  contemplation  of  insolvency.    {BeiU  f. 
Quinny  101  Mass.  362.) 

Evidence  of  the  debtor's  financial  condition  and  reputation  a  year  prerioos 
to  the  giving  of  the  security  is  competent  upon  tiie  question  of  his  aolTeney 
or  insolvency  a  year  later,  and  as  tending  to  show  what  means  the  creditor 
had  to  know,  or  cause  to  believe,  that  the  debtor  was  insolvent.  {Forbes  f. 
Howe,  102  Mass.  427.) 

Evidence  that  it  was  a  general  custom  and  within  the  ordinary  conrae  of 
business  for  persons  engaged  in  the  same  business  to  make  sales  like  the  one 
in  controversy  and  that  this  custom  was  well  known  to  the  trade,iB  competent 
(Otisv,  Hadley,  112  Mass.  100.) 

Evidence  that  such  a  sale  would  not  be  a  suspicious  circumstance  that 
would  affect  the  bankrupt's  reputation  for  solvency  is  inadmissible.  (^  ▼> 
Hadley,  112  Mass.  100.) 

The  defendant  can  not  prove  that  he  has  made  similar  purchases  from 
others  in  the  same  trade.    {Otis  v.  Hadley,  112  Mass.  100.) 

Evidence  as  to  the  creditor's  actual  belief  is  inadmissible,  for,  if  be  had 
reasonable  cause  to  believe,  it  is  immaterial  whether  he  did  in  fact  believe  or 
not.     {Forbts  v.  Howe,  102  Mass.  427.) 

The  declarations  or  acts  of  the  debtor  subsequent  to  the  transfer  are  not 
admissible  as  against  the  creditor.    (Phomix  v.  Ingraham,  5  Johns.  412.) 

The  creditor  is  not  of  necessity  affected  by  a  misrepresentation  or  deceit 
of  the  bankrupt  in  regard  to  the  transaction.  (Brooks  v.  Seoggins,  11  B.  B- 
268;  s.  c.  9Pac.  L.  R.  12.) 

Any  serious  and  intentional  misstatement,  or  attempt  to  mislead  or.deceire 
other  creditors  in  regard  to  the  transaction,  when  made  by  the  creditor,  css^ 
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saspicion  on  the  transaction.     (Brooks  v.  Seoggins^  11  B.  R.  253;  s.  c.  9  Pac. 
L.  R.  12.) 

The  validity  of  a  preference  does  not  depend  on  the  moral  good  faith 
"with  which  it  was  accepted  by  the  creditor.  {Alderdiee  v.  State  Barik^  11  B, 
B.  81)8.) 

The  creditor's  belief  that  he  is  entitled  to  the  preference  is  not  material. 
The  intent  to  receive  a  preference  should  not  be  confounded  with  corrupt 
motive.     {Bingham  v.  Bimmond^  6  B.  R.  127.) 

The  bankrupt  act  disarms  the  vigilance  of  creditors  generally,  by  declar- 
ing that  no  vigilance  can  be  rewarded  by  a  preference,  if  obtained  contrary 
to  its  provisions  within  four  months  prior  to  the  filing  of  the  petition  in  bank- 
ruptcy. It  undertakes  to  disable  creditors  from  procuring  preferences  within 
that  period  by  attachment,  mortgage,  orccmfession  of  judgment.  It  must  be 
80  administered  as  to  suppress  illegal  preferences,  or  it  necessarily  operates 
as  a  fraud  upon  the  righte  of  the  mass  of  creditors  who  in  good  faith  refVain 
from  seeking  advantages  contrary  to  its  provisions  and  policy.  {MarJcson  v. 
Hobzon,  2  Dillon,  827.) 

All  experience  Bhows  Miat  positive  proof  of  fraudulent  acts  between  debtor 
and  creditor  is  not  generally  to  bo  expected,  and  it  is  for  this  reason,  among 
others,  that  the  law  allows  in  such  controversies  a  resort  to  circumstances  as 
the  means  of  ascertaining  the  truth,  and  the  rule  of  evidence  is  well  settled 
that  circumstances  altogether  inconclusive,  if  separately  considered,  may  by 
their  number  and  joint  operation,  especially  when  corroborated  by  moral  co- 
incidences,  be  sufficient  to  constitute  conclusive  proof.  {Wager  v.  HaU^  5  B. 
R.  181 ;  8.  c.  8  Biss.  28;  s.  c.  16  Wall.  584.) 

If  a  merchant  debtor  in  a  mercantile  community  is  so  straitened  that, 
without  pretense  of  any  defense,  he  is  under  the  pressure  of  suits  to  compel 
payment  of  debts  maturing  in  his  current  business,  this  is  very  high  evidence 
of  inability  to  pay.     {Mayer  v.  Hermann,  10  Blatch.  256.) 

The  existence  of  a  financial  crisis  constitutes  of  itself  a  reasonable  cause 
for  believing  doubtful  men  to  be  insolvent.  {In  re  Clark  &  Daughtrey,  10 
B.  R.  21.) 

A  creditor  may  be  affected  by  rumors  which  he  has  heard  about  the 
debtor's  embarrassments.  {Past  v.  Corbin,  5  B.  R.  11 ;  Qolson  v.  Nieih^ff, 
5  B.  R.  56;  s.  c.  2  Biss.  484 ;  Hyde  v.  Corrigan,  9  B.  R.  466  ;  s.  c.  7  Pac.  L. 
R.  121.) 

A  payment  received  in  the  ordinary  course  of  business,  without  any 
reasonable  cause  to  believe  the  debtor  to  be  insolvent,  is  valid.  {Coxe  v.  Hale^ 
8  B.  R.  562;  s.  c.  10  Blatch.  56;  Clark  v.  Iselin,  11  B.  R.  837 ;  s.  c.  21  Wall, 
360.) 

A  conveyance  out  of  the  ordinary  course  of  business  is  sufficient  evidence, 
if  uncontrolled,  to  establish  a  knowledge  of  the  debtor's  insolvency.  The 
purchaser  is  put  upon  the  inquiry,  and  should  take  steps  to  ascertain  the  con- 
dition of  the  debtor,  or  at  least  his  general  reputation  as  to  solvency.  {Ihittle 
v.  Truax,  1  B.  R.  601 ;  in  re  Palmer,  3  B.  R.  283 ;  s.  c.  1  L.  T.  B.  139;  in  re 
E.  Meyer,  2  B.  R.  422;  s.  c.  1  C.  L.  N.  210;  in  re  Colman,  2  B.  R.  563; 
Dean  &  Garrett,  2  B.  R.  89;  in  re  Hafer  &  Bro. ;  in  re  Beck,  1  B.  R.  686; 
8.  c.  25  Leg.  Int.  164;  Scammon  v.  Cole,  5  B.  R.  257;  North  v.  House,  6  B.  R. 
365.) 

Independent  of  the  express  provisions  of  the  bankrupt  act,  the  general  rule 
of  law  is,  that  the  transfer  or  delivery  of  property  will  be  considered  fraudu- 
lent when  it  is  not  delivered  in  the  usual  course  of  trade,  or  of  the  accustomed 
dealings  between  the  parties.  (Bison  v.  Knapp,  4  B.  R.  349 ;  s.  c.  1  Dillon, 
186.) 
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A  creditor  who  has  before  bim  what  the  bankrupt  act  declares  shall  be 
prima  fcLcie  evidence  of  fraud  must,  in  law,  be  deemed  to  have  reasonable  caose 
to  believe  in  the  existence  of  such  fraud,  unless  this  legal  presumption  isover- 
bome  by  opposing  evidence.  (In  re  Kingsbury  et  al,  8  B.  R.  818 ;  WUton  t. 
Stoddard,  4  B.  R.  254 ;  s.  o.  2  C.  L.  N.  161.) 

This  prima  facie  evidence  is  present  to  every  creditor  who  accepts  a  secu- 
rity in  any  case  to  which  the  provision  is  applicable;  and  unless  the  creditor 
has  evidence  sufficient  to  repel  this  leffal  presumption,  he  has  reasonable  cause 
to  believe  that  the  security  is  fraudulent  and  void  under  the  bankrupt  act. 
This  will  necessarily  prevent  any  security  voluntarily  given  by  an  insolvent  to 
a  favored  creditor  from  being  held  valid,  simply  because  it  proceeded  from 
the  voluntary  act  of  the  debtor,  and  was  prepared  without  any  previous  com- 
munication with  the  creditor,  either  in  regard  to  the  giving  of  the  security,  or 
the  financial  condition  of  the  debtor.  A  creditor  can  not,  by  shutting  hi£ 
eyes  when  this  statutory  prima  fade  evidence  of  fraud  is  placed  before  him, 
>  escape  the  consequences  of  this  provision.  When  he  accepts  a  security,  be  is 
'Conclusively  presumed  to  know  what  appears  upon  its  face,  and  to  have  r»- 
isonable  cause  to  believe  it  was  intended  to  accomplish  what  mast  be  its  or- 
<dinary  and  necessary  effect ;  and  no  masterly  inactivity,  no  self-impoaed  igno- 
rance of  what  the  circumstances  call  upon  him  to  ascertain,  however  intense, 
and  however  closely  guarded  that  ignorance  may  be,  can  make  frauduleDt 
preferences  valid  and  binding  as  against  the  assignee.  (Orahafn  v.  Siarkd 
al.  8  B.  R.  857;  s.  c.  8  Ben.  520.) 

Transfers  made  in  the  usual  and  ordinary  course  of  a  trader^s  business,  or 

Sayments  made  at  the  time  a  debt  matures,  and  in  the  usual  mode  of  paying 
ebts,'  are  prima  facie  valid.  On  the  other  hand,  whenever  a  creditor  is  in 
possession  of  such  facts  and  circumstances  in  reference  to  his  debtor^s  stand- 
ing, as  arouse  suspicion  with  regard  to  his  solvency  or  ability  to  meet  his 
indebtedness,  the  creditor  is  so  far  put  upon  inquiry  that  be  will  not  be 
allowed  to  shut  bis  eyes  to  those  facts  and  circumstances,  and  obtain  payment 
•of  a  debt  otherwise  than  as  it  matures,  or  take  security  or  a  transfer  of  prop- 
erty from  the  debtor  to  ihe  prejudice  of  other  creditors.  Not  paying  deUs 
in  the  usual  and  ordinary  course  of  a  trader's  business,  from  a  lack  of  present 
jneans,  and  want  of  ability  to  raise  means,  must  be  regarded  as  prima  fi^ 
evidence  of  insolvency,  and  the  creditor  who  has  knowledge  or  such  iacts 
must  act  in  view  of  them.  (Driggs  v.  Moore,  Foot  dk  Co.  8  B.  R.  602 ;  s.  c  1 
Abb.  0.  C.  440.) 

It  is  a  sound  rule  that,  when  a  person  suspects  the  solvency  of  a  debtor, 
-and,  in  consequence  of  that  suspicion,  obtains  property  or  money,  and  thereby 
a  preference,  and  it  turns  out  in  fact  that  his  debtor  is  insolvent,  he  may  be 
said  to  be  in  the  predicament  contemplated  by  the  bankrupt  law ;  he  has  ret- 
sonable  ground  to  believe  that  his  debtor  is  insolvent,  and  so  can  not  avail 
himself  of  the  payment  made,  or  security  obtained.  Courts  ought  not  to 
prevent  or  intenere  with  the  ordinary  business  operations  between  man  and 
man,  and  do  not  attempt  to  do  so  unless  there  is  something  in  the  transaction 
indicating  that  the  man  who  makes  it  has  reason  to  believe  that  he  is  getting 
what  ou^t  to  belong  to  creditors  generally,  and  if  so,  the  bankrupt  law  de- 
clares that  he  can  not  avail  himself  of  money  or  property  thus  obtained.  Bat, 
when  a  man  acts  without  knowledge  of  the  condition  of  the  party,  or  of  any 
thing  to  create  suspicion  of  his  solvency,  and  in  good  faith  obtains  a  pay- 
ment or  security,  then  the  bankrupt  law  will  not  interfere  with  it  (Tradert 
Natumal  Bank  v.  CampbeU,  3  B.^.  498;  s.  c.  6  B.  R.  358;  s.c.  2BLbs.  423;  e^ 
c.  14  WaU.  87.) 

Although  the  consideration  for  an  assignment  of  a  claim  to  a  third  person 
is  paid  out  of  the  funds  of  the  debtor  by  such  third  person,  yet  the  assignee 
is  not  entitled  to  recover  unless  it  appears  that  the  creditor  at  the  timecieariy 
understood  that  he  was  dealing  directly  with  the  debtor^s  agent  for  a  conrej- 
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ance,  secarity,  transfer  or  payment  from  or  out  of  tbe  funds  of  the  debtor. 
The  creditor  is  entitled  to  retain  the  money  if  he  was  misled  by  such  third 
person  into  the  belief  that  the  transaction  was  a  mere  assignment  of  the  debt 
to  timself  for  his  own  benefit,  and  to  be  paid  for  out  of  his  own  funds. 
(  Windsor  v.  KeryiaU,  3  Story,  507.) 

Mere  knowledge  that  a  claim  of  less  than  one  hundred  dollars  remains 
unsettled  does  not  constitute  reasonable  cause  to  believe  that  a  fraud  on  the 
act  is  being  committed  by  accepting  a  payment.     {Castle  v.  Lee^  11  B.  R  80.) 

The  small  amount  of  means  used  to  carry  on  the  business  can  not  affect 
the  ralidity  of  the  transfer,  for  the  statute  can  not  be  graded  by  any  system 
of  minimums  in  its  application  to  the  various  trades,  professions  and  callings 
of  individuals.    {MeAuister  v.  Mehards,  6  Penn.  183.) 

No  creditor,  after  exacting  a  deed  of  trust  so  stringent  as  to  destroy  the 
credit  of  an  insolvent  debtor,  has  a  right  to  claim  that  he  did  not  have 
reasonable  cause  to  believe  the  debtor  to  be  insolvent.  {In  re  Clark  &. 
Daughtrey,  10  B.  R.  21.) 

The  taking  of  a  debtor*s  property  on  legal  process  is  not  in  the  ordinary 
•course  of  his  business.  When  a  creditor  makes  repeated  demand  for  pay- 
ment, and  is  compelled  to  resort  to  legal  process  to  obtain  satisfactioil,  he  has 
reasonable  cause  to  believe  the  debtor  to  be  insolvent.  {Hashdl  v.  IngaUs,  5 
B.  R.  205.) 

The  confession  of  a  judgment  can  not  be  considered  as  an  act  done  in  the 
ordinary  course  of  the  debtor's  business.  It  is  therefore  prima  facie  contrary 
to  the  provisions  of  the  act,  both  as  to  the  debtor  and  the  creditor  receiving 
it.  The  burden  of  proof  is  upon  the  creditor  to  overcome  this  presumption. 
{In  re  Walton  et  al.  1  Dcady,  442.) 

When  an  execution  must  necessarily  stop  the  debtor's  business,  the  execu- 
tion creditor,  in  general,  has  reasonable  cause  to*  believe  the  debtor  to  be 
insolvent.  {Hood  v.  Karper,  5  B.  R  358;  8.  c,  8  Phil.  160;  s.  c.  2  L.  T.  B. 
SOI ;  Zahm  v.  Fry,  9  B.  R  646 ;  s,  c.  21  Pitts.  L.  J.  155 ;  s.  c.  31  Leg.  Int. 
197.) 

Creditors  issuing  executions  on  judgments  obtained  on  demands  long 
overdue,  against  a  bankrupt  who  has  been  pressed  in  repeated  instances  to 
pay  or  secure  the  demands,  and  has  failed  to  do  so  because  of  his  inability, 
must  be  held  to  have  had  reasonable  cause  to  believe  that  the  debtor  was  in- 
solvent. {Buchanan  v.  Smith,  4  B.  R.  897;  s.  c.  7  B.  R  518 ;  8.  c.  8  Blatch. 
163;  8.  c.  16  Wall  277.) 

Payments  by  a  banker,  whose  doors  are  closed,  in  checks  upon  another 
bank  in  the  same  place,  is  not  in  the  ordinary  course  of  his  business.  {Mark- 
son  V.  Hobson,  2  Dfllon,  827.) 

If  the  bank  is  not  the  general  banker  of  a  bankrupt,  the  case  is  not  one 
for  the  application  of  the  cautionary  rule  which  requires  transactions  between 
them  to  be  scrutinized  with  care.     {Bankin  v.  Third  NaVl  Bank,  14  B.  R.  4.) 

The  debtor's  remonstrances,  that  the  giving  of  the  security  will  injure  his 
credit,  is  sufficient  to  put  the  creditor  upon  inquiry.  {Wager  v.  Hall,  5  B.  R. 
181 ;  s.  c.  3  Bias.  28;  s.  c.  16  Wall.  584;  Hyde  v.  Ccxrrigan,  9  B.  R.  466;  s.  c. 
7  Pac.  L.  R  121.) 

If  a  transfer  was  not  in  the  usual  and  ordinary  course  of  business  of  the 
bankrupt,  that  fact  is  prima  facie  evidence  that  a  fraud  was  committed  upon 
the  bankrupt  act  by  the  transfer,  and  the  burden  of  proof  will  be  upon  the 
creditor  receiving  it  to  show  the  validity  of  the  transaction  as  respects  a 
fraud  on  the  act.  But  if  the  transfer  was  made  in  the  usual  and  ordinary 
course  of  business  of  the  bankrupt,  then  the  burden  of  proof  will  rest  upon 
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the  assignee.     {Collins  et  al.  v.  Bell  et  al.  3  B.  R.  587;    Seammon  t.  Coie  et  aL 

8  B.  R.  893  ;  B.  c.  2  L.  T.  B.  108.) 

A  transfer  of  the  whole  of  the  debtor^s  property  is  not  in  the  usual  and 
ordinary  course  of  business.    A  conveyance  of  part  may  be  public,  fair,  an*! 
honest,  but  a  conveyance  of  ail  must  either  be  fraudulently  k^t  secret  or  pro- 
duce an  immediate  absolute  bankruptcy.     Nothing  remams  for  the  creditors 
in  any  shape.    The  debtor  is  therefore  insolvent,  of  course,  the  moment  he 
executes  the  deed,  for  there  is  nothing  at  all  left  for  his  creditors.     (Orove  t. 
Ballard  et  al.  2  B.  R.  254;  s.  c.  1  L.  T.  B.  Ill ;  Brock  v.  Terrell,  2  B.  R.  643: 
DavU  <t  Chreen  v.  Armstrong^  3  B.  R.  34 ;  s.  c.  2  L.  T.  B.  138 ;  FofUr  v.  Ha^ck- 
ley  &  Sons,  2  B.  R.  406;  s.  c.  2  L.  T.  B.  8 ;    s.  c.  1  C.  L.  N.  137;  in  re  Batch- 
elder,  8  B.  R.  150;  s.  c.  Lowell,  373;    Graham  v.  Stark,  3B.  R.  3j7;    s.  c.  Z 
Ben.  520 ;   Bison  v.  Knapp,  4  B.  R.  849 ;   s.  c.  1  Dillon.  186 ;    CooHnffham  v. 
Morgan,  5  B.  R.  16;  s.  c.  7  Blatch.  480 ;    Walbrun  v.  BaWtt,  6  B.  R.  539 ;  a.  c 

9  B.  R.  1 ;  8.  c.  16  Wall.  577 ;  Peckham  v.  Burrotos,  8  Story,  544.) 

A  conveyance  of  all  the  debtor^s  property  to  a  creditor  who  has  no  knowl- 
edge that  there  are  any  other  creditors  is  valid.  (  Wadsworth  v.  TyUr^  8  B. 
R.  816;  8.  c.  2L.  T.  B.  28.) 

The  transfer  will  stand  if  nothing  was  brought  to  the  attention  of  the 
creditor  which  would  reasonably  have  induced  him  to  believe  the  debtor  to 
be  insolvent.     {RanUn  v.  Third  NatH  Bank,  14  B.  R  4.) 

The  transfer  of  all  the  goods  of  a  debtor  and  the  lease  of  the  storeboDse 
in  which  they  are  kept,  and  putting  others  into  possession  with  authority  to 
sell  all  his  stock  and  apply  the  proceeds  to  the  payment  of  debts  in  execu- 
tion, is  not  in  the  usual  course  of  business;  does  oreak  up  his  business;  and 
is  not  only  some,  but  very  strong  evidence  of  an  intent  to  prefer  his  creditors, 
he  being  at  the  time  insolvent.    What  is  the  usual  course  of  a  retail  mer- 
chant's business  ?    It  is  to  sell  his  goods  at  his  usual  place  of  buslne^  to 
customers  as  they  come,  to  keep  up  an  ordinary  stock,  and  continue  in  busi- 
ness in  the  usual  way  that  such  merchants  do.     Certainly  it  is  not  in  the 
usual  course  of  a  retail  merchant's  business  when  in  a  state  of  actual  insolv- 
ency, to  confess  judgment  to  certain  creditors,  suffer  executions  to  be  levied 
by  them,  and  then  to  assign  over  to  them  all  his  stock,  and  his  place  of  busi- 
ness, put  them  in  possession,  and  provide  that  the  surplus  over  the  payment 
of  their  claims  shall  be  retuAed  to  himself.     Such  a  state  of  facts  uodoubt- 
edly  justifies  the  court  in  saying  that  it  is  required  to  be  rebutted  by  some 
evidence  that  the  transaction  was  not  intended  as  an  undue  preference  con- 
trary to  the  provisions  of  the  bankrupt  law.     {Pierce  v.  Evans,  61  Penn.  415; 
Meyer  v.  Hermann,  10  Blatch.  266.) 

When  a  party  is  aware  that  all  demands  for  which  he  could  be  held  liable, 
as  well  for  the  individual  members  as  for  the  firm  itself,  and  whether  the 
same  had  matured  or  not^  were  to  be  paid,  whilst  other  demands,  known, 
to  him  are  left  unsecured,  and  that  by  the  arrangement  debts  not  dae  are 
anticipated,  and  thereby  the  discount  which  has  been  naid  is  lost,  he  has 
reasonable  cause  to  believe  that  a  preference  is  intenaed.  Knowledge  of 
overdue  debts,  and  the  fact  that  a  large  amount  of  firm  property  is  applied 
to  the  discharge  of  the  personal  liabilities  of  the  partners,  and  not  to  the  firm 
debts,  are  circumstances  that  call  for  plenary  proof  that  the  transfer  was  oot 
designed  as  a  preference.  {Scamtnon  v.  CoU  et  al,  3  B.  R.  893 ;  s.  c.  5  6.  R. 
257 ;  8.  c.  2  L.  T.  B.  108.) 

A  transfer  of  k\l  the  debtor's  property  subject  to  execution,  leaving  other 
creditors  to  obtain  payment  out  of  the  debts  due  to  him  constitutes  a  resson- 
able  cause  to  believe  him  to  be  insolvent.     {Smith  v.  McLean,  10  B.  R.  $60.) 

The  rule  that  insolvency  consists  in  present  inability  to  pay  debts  might 
apply  if  the  debtor  is  present  and  the  negotiations  are  with  him.  But  wben 
he  is  absent,  and  that  absence  is  alleged  as  the  sole  reason  for  the  noo-paj- 
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Tuent  of  the  debt,  and  the  reasons  given  for  such  absence  are  not  such  as  would 
excite  any  suspicion  of  insolvency  or  present  inability  to  pay,  it  has  no  appli- 
<cation.  Clerks  and  agents  are  not  supposed  to  have  entire  control  of  the  re- 
sources of  their  principal  to  such  an  extent  as  to  make  their  failure  to  meet 
an  obligation  of  their  principal  an  act  of  bankruptcy  against  him.  Security 
^ven  by  an  a^nt  after  demand  and  non-payment  of  a  debt  under  such  cir- 
«<;i]instances  will  be  valid.     (Jenkins  v.  Meyer,  8  B.  B.  776 ;  s.  c.  2  Biss.  308.) 

When  a  merchant  fails  to  pay  his  notes  or  other  mercantile  obligations  as 
they  become  payable,  the  immediate  presumption  of  inability  to  pay  arises. 
There  may  be  reasons  in  a  particular  case  why  payment  at  maturity  is  not 
made.  There  may  be  a  defense  to  the  apparent  debt ;  the  non-payment  may 
be  caused  by  accident  or  carelessness  or  inattention,  or  it  maybe  the  result  of 
.some  other  special  temporary  cause  entirely  consistent  with  amplest  solvency. 
Nevertheless,  where  no  such  cause  exists,  non-payment  prima  fade  imports 
inability  to  pay  in  due  course  of  business.  (Meyer  v.  Herma/nn^  10  Blatch. 
266 ;  Dunning  v.  PerUns,  2  Biss.  421 ;  Bartholew  v.  Bean,  10  B.  R  241 ;  s.  c. 
18  Wall.  685  ;  Shaffer  v,  Fritchery,  4  B.  R  548  ;  QoUon  v.  Niehof,  6  B.  R. 
56  ;  s.  c.  2  Biss.  484 ;  WHeon  v.  City  Bank,  5  B.  R.  270 ;  s.  c.  9  B.  R  97 ;  s. 
•o.  1  Dillon,  476;  s.  c.  17  Wall.  478;  Warren  v.  Del.  L.  db  West.B.  Co.  7  B.R. 
451 ;  s.  c.  5  C.  L.  N.  205 ;  Warren  v.  Tenth  NaVl  Bank,  7  B.  R  481 ;  s.  c.  10 
Blatch.  498  ;  Harrison  v.  McLaren,  10  B.  R  244.) 

Notice  of  the  nonpayment  of  a  judgment  note  is  not  notice  of  the  insolv- 
•cnt  condition  of  the  maker.  (Love  v.  Love,  21  Pitts.  L.  J.  101 ;  Piper  v.  Brady, 
10  B.  R  517;  s.  c.  31  Leg.  Int.  316.) 

The  non-payment  of  an  account  for  goods  sold  when  there  is  no  circum- 
stance warranting  any  other  inference  than  that  the  debtor  can  not  pay  for 
the  want  of  means,  indicates  insolvency,  and  aflfords  a  reasonable  cause  to  be- 
lieve him  to  be  insolvent.     (Meyer  v.  Hermann,  10  Blatch.  256.) 

The  existence  of  the  required  reasonable  cause  for  belief  may  be  inferred 
from  all  the  circumstances  of  the  transaction.  (In  re  Gregg,  4  B.  R.  456 ; 
Stranahan  v.  Gregory  &  Co.  4  B.  R  427 ;  Anon.  1  Pac.  L.  R.  178 ;  Buchanan 
V.  Smith,  4  B.  R  397;  s.  c.  7  B.  R  514;  s.  c.  8  Blatch.  158;  s.  c.  16  Wall. 
277;  Alderdice  v.  SftaU  Bank,  11  B.  R  898;  Brooks  v.  Scoggins,  11  B.  R  258; 
£.  c.  9  Pac.  L.  R  12.) 

The  making  of  subsequent  advances  does  not  negative  the  existence  of  a 
reasonable  cause  to  believe  the  debtor  to  be  insolvent,  when  it  was  for  the 
interest  of  the  creditor  to  make  such  advances.  (Harrison  v.  McLaren,  10  B. 
R  244.) 

To  confess  knowledge  of  the  facts  which  constitute  insolvency,  and  at 
the  same  time  deny  knowledge  of  the  bankrupt's  insolvency,  is  simply  a 
denial  of  law  rather  than  of  fact.  (Bison  v.  Knapp,  4  B.  R.  849;  s.  c.  1  Dillon, 
186 ;  Toof  V.  Martin,  4  B.  R  488 ;  s.  c.  6  B.  R  49  ;  s.  c.  18  Wall.  40 ;  s.  c.  1 
Dillon,  203;  Warren  v.  Del  L.  db  West.  B.  Co.  7  B.  R.  451;  s.  c.  5  C.  L.  N 
205.) 

Equity  pays  no  regard  to  the  forms  resorted  to  by  parties  in  fraud  of  the 
law.  (Too/y.  Martin,  4  B.  R.488;  s.  c.  6  B.  R.  49;  s.  c.  13  Wall.  40;  s.  c.  1 
Dillon,  208.) 

The  principal  is  chargeable  with  all  the  knowledge  which  his  agent  had 
at  the  time  of  the  transaction.  (In  re  E.  Meyer,  2  B.  R.  422 ;  s.  c.  1  C.  L.  N. 
210 ;  Ungewitt&r  v.  Von  Sachs,  8  B.  R  723 ;  s.  c.  4  Ben.  167  ;  s.  c.  1  L.  T.  B.  224  ;  / 

fl.  c.  8  L.  T.  B.  195 ;  Graham  v.  Stark  et  al  3  B.  R  857 ;  s.  c.  3  Ben.  520 ;  Vogle 
V.  Lathrop,  4  B.  R  439 ;  s.  c.  4  Brews.  258 ;  Markson  v.  Hobson,  2  Dillon,  827 ; 
Meyer  v.  Hermann,  10  Blatch.  256  ;  contra,  in  re  J.  B.  Wright,  2  B.  R.  490.) 

Where  a  creditor  places  his  claim  in  the  hands  of  a  collection  agent  to 
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forward  for  collection,  the  creditor  is  not  chargeable  with  the  knowledge  of 
a  Bub-agent  employed  by  the  latter  if  he  does  not  receive  the  proceeds  of  & 
judgment  by  confession  obtained  by  him,  although  the  proceeds  were  remit- 
ted to  the  collection  agent.  {Hoover  v.  Wise^  14  B.  R.  264 ;  a.  c.  61  N.  Y. 
805 ;  8.  c.  1  Otto,  808.) 

Where  the  attorney  of  a  creditor  is  prosecuting  a  debtor  to  enforce  pay- 
ment of  a  debt,  and  by  reason- thereof  the  debtor  discloses  to  him  that  be  is 
insolvent  and  asks  his  advice,  and  he  assumes  to  give  it,  he  can  not  by  ac- 
cepting such  retainer  evade  the  operation  of  the  rule  that  the  knowledge  o( 
the  a^ent  acquired  in  the  conduct  of  his  efnployer^s  business  is  knowledge  of 
his  principal.  In  every  step  of  the  prosecution  of  the  claim  to  collection,  he 
is  the  agent  of  the  creditor,  the  performance  of  his  duty  to  that  creditor  in- 
volves the  gaining  of  knowledge  of  the  debtor's  insolvency,  and  no  proffered 
confidence  put  in  him  by  the  adverse  party  can  make  that  information  less 
his  client^s  property,  or  less  information  acquired  in  his  agency,  and  imput- 
able to  such  client.    {Mayer  v.  Hermann^  10  Blatch.  256.) 

A  general  authority,  with  rabsequent  tacit  acquiescence,  is  sufficient  proof 
that  an  agent  had  authority  to  accept  a  preference.     {In  re  Colman,  2  B. 
R  663.) 

The  mere  fact  that  the  creditor  was  not  present  when  the  transfer  ym 
made  and  knew  nothing  of  the  transaction,  does  not  affect  its  character.  If, 
when  informed  of  it,  he  does  not  repudiate  it,  but  accepts  benefits  under  it, 
he  is  as  much  bound  by  the  acts  of  his  agent  in  accepting  the  transfer  as  if 
he  had  accepted  himself.     {North  v.  ffoti^e,  6  B.  R.  866.) 

Where  there  is  collusion  between  the  creditor  and  the  debtor,  or  delaj  in 
issninff  the  execution,  or  a  use  of  the  judgment  for  the  purpose  of  preventing' 
and  obstructing  other  creditors  in  the  collection  of  tneir  claims,  the  judg- 
ment will  be  declared  void.  TMcGie  [ex  parte  Sanger],  2  B.  R.  531 ;  s.  c.  3 
Biss.  163 ;  8.  c.  2  L.  T.  B.  80;  in  re  Kerr,  2  B.  R.  388 ;  s.  c.  2  L.  T.  B.  39;  « 
re  Schnepf,  1  B.  R.  190 ;  s.  c.  2  Ben.  72.) 

Knowledge  on  the  part  of  the  creditor  of  the  commission  of  an  act  oC 
bankruptcy  by  the  debtor  constitutes  a  reasonable  cause  to  believe  him  to  be 
insolvent,  and  the  creditor  must  be  held  to  the  just  and  reasonable  inferences 
from  such  act.  {Warren  v.  Tenth  NaVl  Bank,  7  B.  R.  481 ;  s.  c.  5  B.  R  47«; 
s.  c.  42  How.  Pr.  169 ;  s.  c.  5  Ben.  895;  s.  c.  10  Blatch.  498.) 

Money  received  unon  notes  of  third  parties  accepted  by  a  creditor  as  con- 
ditional payment  of  his  debt  is,  in  contemplation  of  law,  received  at  the 
time  of  the  delivery  of  the  notes,  without  regard  to  the  time  when  the  money 
was  actually  paid.  In  other  words,  the  actual  receipt  of  the  contents  of  the 
note  relates  back  to  the  conditional  payment,  and  converts  it  into  an  abso- 
lute one.  The  question  of  preference  in  the  receipt  and  collection  of  the 
note  would  have  to  be  determined  by  the  facts  as  they  existed  when  the  con- 
ditional payment  was  made.  If  the  creditor  was  iustifiable  in  receiving  the 
notes  when  he  did,  in  payment  of  his  debt,  then  he  became  the  owner  of  them, 
and  his  right  to  collect  and  receive  the  money  on  them  at  any  suheeqaent 
time  can  not  be  affected  by  the  fact  that  the  debtor  has  since  become  insolv- 
ent, or  that  he  has  since  learned,  or  has  good  reason  to  believe,  that  the 
debtor  was  insolvent  at  the  time  of  the  transfer.  {In  re  Ouimette,  3  B.  R. 
566 ;  8.  c.  1  Saw.  47.) 

When  there  is  sufBcient  evidence  to  raise  a  legal  presumption  that  \ 
transfer  was  made,  with  a  legal  or  actual  intent  to  give,  or  to  obtain  a  prefer- 
ence, in  fraud  of  the  policy  and  provisions  of  the  bankrupt  law,  the  transfer 
can  only  be  sustained  upon  very  clear  and  satisfactory  proofs  to  repel  such 
presumption.  (  Warren  v.  Del,  X.  <fe  West,  R.  Co.  7  B.  R.  451 ;  s.  c.  10  Blstch. 
498.) 
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The  mere  fact  that  the  preferred  creditor  may  have  paid  a  valuable  con- 
sideration, or.  advanced  money  on  the  deed,  will  not  validate  it,  if  he  had 
reasonable  cause  to  believe  the  debtor  insolvent  at  the  time  of  its  execution^ 
{liorth  V.  Eause,  6  B.  R  366.) 

Knoirledfire. 

There  is  a  difference  between  ^*  knowing  ^'  and  *^  having  reasonable  cause 
to  believe."    {Jdinger  v.  Sloan,  11  B.  li  488 ;  s.  c.  12  B.  R.  408 ;  s.  c.  3  Dillon, 
110;  contra,  Hamlin  v.  Pettthone,  10  B:R.  172;  s.  c.  81  Leg.  Int.  293;  s.  c.  10 
A.  L.  J.  141 ;  &  c.  1  Cent.  L.  J.  404;  s.  c.  6  Bias.  1Q7;  Broohe  v.  MeOracken^ 
10  B.  R,  461 ;  8.  c.  8  Pac.  L.  R.  102;  s.  c.  7  C.  L.  N,  10.) 

The  amendment  to  this  section  does  not  apply  to  transactions  that  oc* 
carred  prior  to  December  Ist,  1878.  (Oxford  Iron  Co,  v.  Stafter,  14  B.  R.. 
880;  Tinker  v.  Van  Dyke,  14  B,  R.  112;  s.  c.  8  C.  L.  N.  836 ;  Bammoall  v. 
Jone9.  14  B.  R.  278;  in  re  John  F.  Lee,  14  B.  R  89;  SlafUr  v.  Sugar  Befla- 
ing  Co.  18  B.  R.  320;  Hamlin  v.  Pettibone,  10  B.  R.  172;  s.  c.  ^1  Leg.  Int. 
298;  8.  c.  10  A.  L.  J.  141;  s.  c.  1  Cent.  L.  J.  404;  s.  o.  6  Biss.  167; 
Brooke  v.  MeCraeken,  10  B.  R.  461;  s.  c.  7  C.  L.  N.  10;  s.  c.  8  Pac.  L.  R. 
102;  eontra.  Booth  v.  Neely,  12  B.  R  898;  Singer  v.  Sloan,  11  B.  R  461 ;  s.  0. 
12  B.  R.  208;  s.  c.  3  Dillon,  110.) 

The  creditor's  knowledge  of  the  fraud  may  be  established  by  circumstan- 
tial evidence.  {Oattman  v.  Honea,  12  B.  R.  493 ;  s.  c.  7  C.  L.  N.  896;  s.  c. 
lOPac.  L.R4.) 

The  circumstances  attending  a  transaction  may  be  such  that  the  creditor 
will  not  be  justified  in  relying  on  the  debtor's  false  statement  as  to  his  condi- 
tion.    {Buchnam  v.  Oom,\z  B.  R.  887.) 

Definition  of  Fraud  upon  the  Act. 

The  act  was  designed  to  secure  an  equal  distribution  of  the  property 
among  the  creditors,  and  any  transfer  made  with  a  view  to  secure  the  property 
6r  any  part  of  it  to  one,  and  thus  prevent  such  equal  distribution,  is  a  trafisfer 
in  fraud  of  the  act.  {Too/y.  Martin,  4  B.  R  488 ;  s.  c.  6  B.  R  49;  s.  c.  1 
Dillon,  208;  s.  c.  13  Wall.  40;  Wager  v.  Hall,  6  B.  R  181:  s.  c.  8  Biss.  28; 
s.  c.  16  Wall.  584 ;  Shawhan  v.  WherriU,  7  How.  627 ;  in  re  Rufus  Hoyt,  1  N. 
T.  Leg.  Obs.  132 ;  Loeke  v.  Winning,  8  Mass.  325 ;  Wakeman  v.  Hoyt,  6  Law  Rep.. 
809;  %8ter  v.  Haekley  <fe  Sons,  2  B.  R.  406;  s.  c.  2  L.  T.  B.  8;  s.  c.  I  C.  L.. 
N.  137;  Haugfey  v.  AJMn,  2  B.  R  899;  s.  c.  2  Bond,  244 ;  s.,c.  2  L.  T.  B.  47 ; 
in  re  Black  A  Secor,  1  B.  R  858;  s.  c.  2  Ben.  196 ;  s.  c.  1  L.  T.  B.  39;  in  re 
Kingsbury  et  o^.  3  B.  R.  818.) 

It  is  immaterial  whether  the  parties  have  the  provisions  of  the  bankrupt 
act  in  contemplation  or  not.  (Foicer  v.  Haekley  d  Sons,  2  B.  R.  406 ;  s.  c.  2 
L.  T.  B.  8;  8.  c.  1  C.  L.  N.  137.) 

Ignorance  of  the  provisions  of  the  statute  constitutes  no  excuse.  (Lewie: 
V.  Sloan,  68  N.  C.  557.) 

An  act  which  directly  and  manifestly  tends  to  defeat  the  purpose  and 
policy  of  the  bankrupt  act,  and  which  is  done  in  contravention  of  and  with 
the  intent  to  defeat  such  purpose  and  policy,  is  fraudulent  and  void.  A  fraud- 
ulent contrivance,  with  a  view  to  defeat  the  bankrupt  law,  is  void.  When  a 
person  has  shown  his  inability  to  meet  his  engagements,  one  creditor  can  not, 
by  collusion  with  him.  obtain  a  preference  to  the  injury  of  others.  Such  con- 
duct is  considered  a  fraud  on  the  act,  whose  aim  is  to  divide  the  assets  equal- 
ly and  therefore  equitably.  (Beattie  v.  Gardiner,  4  B.  R  828 ;  s.  c.  2  Ben.  479 ; 
in  re  Gregg,  4  B.  R.  456 ;  Buchanan  v.  Smith,  4  B.  R  397 ;  s.  c.  7  B.  R.  513;. 
8.  c.  8  Blatch.  153;  s.  c.  16  Wall.  277.) 
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Recovery  nrhere  there  Is  a  Surety* 

Although  the  term  ^'indorser'^  is  not  specifically  used  in  this  section, 
it  is  the  clear  inteDtion  of  the  law  to  make  any  payment  or  preference  to  an 
jndorser  or  other  surety,  fraudulent  and  void,  where  the  other  elements  in  the 
transaction  exist  to  give  it  that  character.  The  payment  of  an  indorsed  note 
before  maturity,  by  an  insolvent  debtor,  is  a  preference  to  the  indorser,  and 
the  moDcy  may  be  recovered  from  him.  It  is  true  that  ihe  legal  liability  as 
indorser  can  not  be  legally  enforced  until  the  maturity  of  the  note,  and  de- 
mand of  the  maker,  and  notice  of  non-payment ;  yet,  in  the  statutory  sense 
of  the  term,  there  is  a  liability  of  the  indorser  fi*om  the  date  of  the  indorse- 
ment. When  the  indorser  is  solvent,  the  payment  does  nbt  give  a  preference 
to  the  holder.  The  holder  is  not  benefited,  as  he  would  have  been  paid  at 
once  by  the  indorser  when  the  note  became  due.  {Ahl  et  al.  v.  Thorner^  3  B. 
R.  118 ;  s.  0.  2  Bond,  287 ;  s.  c.  1  L.  T.  B.  129.) 

When  the  surety  or  indorser  is  innocent  of  all  participation  in  any  scheme 
by  the  principal  debtor  to  contravene  the  law,  and  the  debt  is  paid  at  or  be- 
fore maturity  without  any  action  on  his  part,  he  is  not  liable.  (Bean  v,  Lofim^ 
6  B.  R.  883.) 

A  mortgage  given  to  secure  money  loaned  to  the  debtor  for  the  purpose 
of  taking  up  certain  notes  upon  which  the  mortgagee  was  liable  as  indorser 
can  not  be  sustained  as  a  mortgage  given  for  a  present  consideration.  If  it 
could  be,  all  an  indorser  or  surety  need  do  to  obtain  valid  security  for  his 
liability  would  be  to  lend  his  principal  the  amount  with  which  to  pay  the 
debt,  and  receive  back  a  mortgage  as  security  for  the  loan.  Such  a  proceed- 
ing, within  the  purview  of  the  bankrupt  act,  is  nothing  more  than  an  ex- 
change or  substitution  of  securities — a  mere  attempt  and  contrivance  to  re- 
lieve or  protect  an  indorser  or  surety;  and,  whatever  means  may  be  adopted 
to  accomplish  this  purpose,  it  will  prove  invalid  under  the  bankrupt  law 
when  it  is  designed  and  used  to  obtain  a  preference  for  the  party  who  is  un- 
der a  liability  for  the  bankrupt.  Under  such  circumstances,  the  security 
would,  in  all  respects,  have  been  equally  valid  if  it  had  been  so  drawn  aa,  in 
terms,  to  indemnify  the  indorsers  or  sureties  on  the  notes  for  which  they 
weife  liable.  (Seammon  v.  Cole  et  al  3  B.  R.  893 ;  s.  c.  5  B.  R.  257 ;  s.  c.  3  L. 
T.  B.  103;  Co9kingham  v.  Morgan,  5  B.  R.  16;  s.  c.  7  Blatch.  480.) 

Property  which  has  been  mortgaged  to  a  creditor  who  is  fully  secured  by 
an  indorsement,  may  be  recovered  from  the  creditor,  and  the  mortgage  may 
be  declared  void.     (Qraham  v.  Stark  et  al.  8  B.  R.  857 ;  s.  o.  3  Ben.  520.) 

The  payment  of  an  overdue  note  to  the  holder  may  be  avoided  as  a  pref- 
erence, although  the  indorser  was  solvent.  The  statute  intended,  in  pursuit 
of  its  policy  of  equal  distribution,  to  exclude  both  the  holder  of  the  note  and 
the  surety,  or  indorser,  from  the  right  to  receive  payment  from  an  insolvent 
debtor.  It  is  forbidden.  It  is  made  by  the  statute  equally  the  duty  of  the 
holder  of  the  note  and  of  the  indorser  to  refuse  to  receive  such  payment. 
(Bartholoio  v.  Bean,  10  B.  R.  241 ;  s.  c.  18  Wall.  685.) 

If  an  accommodation  indorser  merely  induces  the  bankrupt  to  gire  a 
check  on  the  bank  which  holds  the  note  in  order  to  pay  it,  he  is  not  liable  to 
the  assignee.     {Blair  v.  Allen,  8  Dillon,  101.) 

If  2^  feme  covert  indorses  a  note  for  the  accommodation  of  the  bankrupt 
without  expressly  making  the  debt  a  charge  upon  her  separate  estate,  she  is 
not  liable  for  money  paid  as  a  preference  to  the  holder.  (Flanders  v.  ^6ft^, 
0  Biss.  16.) 

Transfer  mereljr  Toldable. 

Until  the  debtor  becomes  amenable  to  the  bankrupt  court  by  the  com- 
mencement of  proceedings  in  bankruptcy,  the  question  whether  a  conveyance 


§  5128.]  NOTES  OF  DECISIONS.  825 

is  in  violation  of  tbe  provisions  of  the  bankrupt  law  can  not  be  raised. 
t(Atkins  V.  Spear,  49  Mass.  400.) 

A  judgment  or  attaching  creditor  is  entitled  to  take  under  his  levy  or  at- 
tachment all  that  then  rightfully  belongs  to  his  debtor,  and  no  more,  inas- 
much as  he  stands  merely  in  the  place  of  the  debtor.  If  the  property  is  then 
•covered  by  a  conveyance  which  is  valid  imder  the  State  laws,  but  void  only 
cinder  the  bankrupt  law,  the  title  of  the  assignee,  as  soon  as  he  is  appointed, 
■l^oes  back  by  relation  to  the  time  when  the  conveyance  was  executed,  so  that 
liis  title  will  overreach  that  derived  from  any  levy  or  attachment  subsequent 
to  that  time.     (Everett  v.  Stone,  8  Story,  446.) 

When  the  property  upon  which  a  mortgage  was  given  by  the  debtor  has 
T>een  sold  by  the  assignee,  the  preferred  creditor  can  not  foreclose  the  mort- 
gage, even  though  he  was  not  made  a  party  to  the  proceedings  for  a  sale,  for 
he  can  not  show  a  right  superior  to  that  of  the  purchaser.  (  Whvpps  v.  EUis, 
7  Bush,  268.) 

A  party  who  has  received  a  transfer  of  £:oods  from  the  debtor  may  main^ 
tain  an  action  against  the  sheriff  for  a  levy  thereon,  although  the  transfer  is 
void  under  the  bankrupt  law.    {Hathatoay  v.  Bronm,  18  Minn.  414.) 

The  maker  of  a  promissory  note  can  not  set  up  as  a  defense  that  the  payee 
assigned  it  to  the  holder  in  iraud  of  the  bankrupt  law,  with  the  intent  to 
prefer  his  creditor.    {Fremel  v.  Miller,  37  Ind.  1.) 

A  mortgage  given  for  a  consideration  passed  at  the  time  of  its  execution, 
and  also  to  secure  a  pre-existing  debt,  l)eing  void  in  part  as  to  the  pre-exist- 
ing debt,  is  void  as  to  the  whole.    (Tuttle  v.  Truax,  1  B.  R.  601.) 

If  the  mortgagee  gave  a  full  present  consideration  at  the  time  of  the 
execution  of  the  mortgage,  but  consented  to  include  therein  a  claim  due  to 
another,  the  mortgage  will  be  valid  as  to  his  claim.    {In  re  Stowe,  6  B.  R.  429.) 

If  a  mortgage  is  made  in  part  to  prefer  the  mortgagee  as  to  his  claim,  and 
in  part  to  secure  a  present  loan  made  for  the  purpose  of  enabling  the  debtor 
to  prefer  another  creditor,  it  is  entirely  void.    (Bucknam  v.  Go88,  18  B.  R.  837.) 

If  a  creditor  advances  the  money  to  pav  off  a  prior  execution,  and  then 
takes  a  judgment  for  the  advance  and  his  own  debt,  his  execution  will  be 
good  to  the  extent  of  the  advance.  {Lathrop  v.  Drake,  18  B.  R.  472;  s.  c.  1 
Otto,  616.) 

If  the  assignee  elects  to  avoid  a  transfer,  he  takes  the  property  subject  to 
any  prior  liens  held  by  the  creditor  and  not  abandoned  in  accepting  the 
transfer.     (Avery  v.  Hockley,  11  B.  R.  241 ;  s.  c.  20  Wall.  407.) 

A  bailee  who  receives  the  possession  of  property  from  a  preferred  creditor 
can  not,  in  an  action  of  replevin  by  the  bailor,  set  up  a  title  subsequently  ac- 
quired by  him  from  the  debtor's  assignee.     (Nudd  v.  Montange,  88  Wis.  611.) 

If  a  preference  given  upon  the  surrender  of  a  valid  security  is  set  aside, 
the  surrender  mav  m  equity  be  deemed  to  be  annulled,  and  the  security  re- 
vived.   (Bumhisd  v.  Firman,  11  B.  R.  505  ;  s.  c.  22  Wall.  170.) 

If  a  purchase  by  a  mortgagee  of  the  mortgaged  property  is  set  aside  as  a 
preference,  he  has  the  right  to  assert  his  lien  by  virtue  of  bis  mortgage  so 
far  as  that  is  valid.  His  purchase  does  not  impair  his  rights  under  the  mort- 
gage, but  on  the  failure  of  the  title  which  he  supposed  that  he  got  by  the 
purchase,  he  will  be  restored  to  his  rights  as  mortgagee  as  they  existea  be- 
fore he  attempted  to  purchase.  He  will  lose  his  title  under  the  purchase, 
and  nothing  more.     (In  re  Eahley,  4  B.  R.  378;  s.  c.  2  Biss.  883.) 

Bona  fide  Purchaser. 

A  honafide  purchaser  for  value  at  a  sale  under  an  execution,  without  notice 
of  the  invalidity  of  the  judgment,  has  a  good  title  as  against  the  assignee. 
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Where  the  judgment  is  apparently  a  valid  lien  under  the  State  law,  con- 
Btructiye  notice  of  the  pendency  of  proceedings  in  bankmptcy  will  Dot  affect 
his  title.  (Za?im  y,  Fry^  9  B.  R.  646;  s.  c.  21  Pitts.  L.  J.  156 ;  b.  c.  SI  Leg. 
Int.  197.) 

A- person  who  purchases  from  a  preferred  creditor  will  not  be  protected 
unless  he  is  a  honafide  purchaser  without  notice  and  for  value.  He  is  not  & 
Ixmafide  purchaser  without  notice,  if  he  knows  facts  sufficient  to  put  a  man 
of  ordinary  care  and  prudence  upon  inquiry.  He  must,  however,  not  only 
have  no  notice,  but  he  must  have  paid  a  consideration  at  the  the  time  of  the 
,  transfer,  either  in  money  or  other  property,  or  by  a  surrender  of  existing 
debts  or  securities.  Executing  notes  for  the  whole  amount  which  are  overdue 
and  still  remain  in  the  hands  of  the  payee,  is  not  sufficient.  {Ruon  y.  Knapp^ 
4  B.  R.  849;  s.  c.  1  Dillon,  186.) 

Where  the  security  for  a  note  is  void  mider  the  bankrupt  law,  an  indorsee 
for  value  obtains  no  better  right  than  the  payee  if  the  security  is  not  of  & 
negotiable  character.  The  security  passes  with  the  note  only  as  an  incident, 
and  is  subject  to  the  same  defense  in  the  hands  of  the  indorsee  as  it  would 
have  been  in  the  hands  of  the  payee.  {In  re  Kansas  City  ManatV  Co.  9  B. 
R.  76.) 

A  purchaser  who  takes  only.the  *'  right,  title  and  interest ''  of  the  grantee, 
'  without  any  covenants  as  to  title,  takes  the  property  subject  to  all  the  infirm- 
ities of  the  original  title,  and  can  claim  as  against  the  assignee  no  more  than 
the  grantee  himself  could.    {Morte  v.  Godfrey^  8  Story,  364.) 

A  party  who  pays  no  new  consideration  upon  the  faith  of  the  transfer, 
but  merely  takes  it  as  an  auxiliary  security  for  an  antecedent  debt  or  liability, 
is  not  a  purchaser  for  a  valuable  consideration.  (Mbne  v.  CMfrey^  8  Story, 
B64.) 

The  pendency  of  the  proceedings  in  bankruptcy  is  constructive  notice 
thereof  to  all  purchasers  from  the  grantee,  and  they  are  affected  thereby. 
{MoTM  V.  Godfrey^  3  Story,  364.) 

Wbat  may  be  ReeoTcred. 

The  language  of  the  statute,  authorizing  the  assignee  '^to  recover  the 
property,  or  the  value  of  it,  from  the  person  so  receiving  it,  or  so  to  be  bene- 
ntea,"  does  not  create  a  qualification  or  limitation  of  power.  The  words 
are  those  of  caution  merely,  and  give  the  assignee  no  power  that  he  would 
not  possess  if  they  had  been  omitted  from  the  statute.  {Fox  v.  Gardnar^  12 
B.  R.  187.) 

When  property  is  levied  upon  and  sold  under  execution,  before  the  pro- 
ceedings in  bankruptcy  begin,  the  State  court  has  a  rightful  jurisdiction  at 
the  time  to  seize  and  sell  the  same,  and  the  assignee  can  not  follow  the  prop- 
erty, but  must  resort  to  the  State  court  to  lay  in  his  claim  as  the  rigntfal 
owner  of  the  fund  against  the  preferred  creditors.  (Rohrer's  Appeal,  6S  Penn. 
498.) 

The  amount  which  the  assignee  is  entitled  to  recover  from  a  creditor  wbo 
has  received  a  preference  by  means  of  a  judgment  is  the  gross  amount  ob- 
tained on  execution,  without  any  deduction  for  the  costs  and  expenses  of  tbe 
creditor.  The  sum  appropriated  aa  costs  and  fees  for  attorneys  must  be  con- 
sidered as  having  been  paid  by  the  creditor,  after  it  was  received  under  ^^ 
judgment.  {8treet  v.  Damon,  A:  B.  R.  207;  Bm  v.  BeckioUh,  8  B.R,  241; 
Traders'  NaVUBank  v.  Campbell.  3  B.  R.  498 ;  s.  c.  6  B.  R.  353 ;  s.  c.  2  Biss. 
428;  s.  0.  14  Wall.  87;  Sed^jwick  v.  MUlward,  5  B.  R.  847.) 

The  measure  of  the  damages  is  the  value  of  the  property,  and  not  the 
amount  realized  by  a  sale  imder  an  execution.  {Clarion  BanJcY.Joneij  II 
B.  R.  381;  s.  c.  21  Wall.  326;  s.  c.  2  A.  L.  T.  [N.  8.]  135.) 
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If  the  creditor,  upon  being  released  from  the  effect  of  an  injonctionf 
chooses  to  sell  the  property  under  an  execation,  he  does  so  at  his  own  risk^ 
and  may  be  held  liable  for  the  value,  if  that  exceeds  the  proceeds  of  the  sale. 
{Anderson  t.  8tra9tnirger^  6  Ben.  373.) 

If  the  eyidence  does  not  show  what  the  value  of  the  property  was,  the  as* 
signee,  where  the  property  has  been  sold  by  the  sheriff,  can  only  recover  the 
amount  indorsed  upon  the  execution.  (Chrktman  v.  Uayn^^  8  B.  R.  538; 
Anderwn  v.  Straaburger,  6  Ben.  872.) 

When  the  proceedings  are  in  the  nature  of  ecjuity  proceedings,  the  court 
may,  in  its  discretion,  make  a  decree  for  the  net,  msteaid  of  the  gross,  amount 
received.  {WtUon  v.  Brinkman  et  al,  2  B.  R.  468 ;  s.  c.  1  C.  L.  N.  193;  Brock 
V.  Terrsll,  2  B.  R.  648.) 

The  court  can  not  allow,  by  way  of  reduction,  the  amount  paid  to  other 
unpreferred  creditors  out  of  the  proceeds  of  property  conveyed  in  fraud  of 
the  bankrupt  act,  nor  so  much  thereof  as  they  would  have  been  entitled  to  re- 
ceive on  an  equal  distribution  of  the  estate.  The  direction  of  the  law  is,  that 
the  assignee  may  recover  the  property,  or  its  value.  The  debtor  can  not  be 
allowed  to  make  the  distribution  of  his  estate.  ( White  v.  EafterVj  8  B.  R. 
221 ;  s.  c.  1  C.  L.  N.  861 ;  s.  c.  16  Pitts.  L.  J.  110;  Bill  v.  BeOnoith,  2  B.  IL 
241 ;  Mrth  v.  House,  6  B.  R  865.) 

Money  paid  by  a  check  drawn  on  the  creditor  himself,  and  money  held  hy 
an  attachment  laid  by  the  creditor  in  his  own  bands,  may  be  recovered.  If 
the  creditor  had  stood  on  his  right  of  set-off,  it  might  possibly  have  been 
available;  but  when  he  treats  it  as  the  bankrupt's  property,  and  endeavors  to 
secure  an  illegal  preference,  by  getting  the  bankrupt  to  make  a  payment  in 
the  one  case  and  seizing  it  by  attachment  in  the  other,  both  appropriations 
will  be  void.  (Traders'  Nat'l  Bank  v.  Campbell,  8  B.  R.  498;  s.  c.  6  B.  R.  858; 
s.  0.  2  Biss.  428 ;  |.  c.  14  Wall  87.) 

The  creditor  is  also*liable  for  the  interest  from  the  time  of  the  receipt  of 
the  money.  {Traders' Nat'l  Bank  v.  Campbell,  8  B.  R.  498;  s.  c.  6  B.  R.  358; 
s.  c.  2  Biss.  423 ;  s.  o.  14  Wall.  87.) 

The  creditor  is  only  liable  to  the  assignee  for  what  came  into  his  handa 
from  or  through  the  bankrupt,  and  was  not  returned  to  him  or  his  represent- 
ative, the  assignee.  He  may  employ  the  debtor  at  a  reasonable  compensation 
to  take  charge  of  the  property  transferred,  and  deduct' the  amotint  actually 
paid  from  the  sum  that  comes  into  his  hands.  In  case  of  a  void  assignment, 
he  may  also  deduct  compensation  for  his  own  services.  {GaUin  v.  Foster,  3- 
B.  R.  540 ;  s.  c.  1  Saw.  37  ;  s.  c.  1  L.  T.  B.  1 92.) 

The  assignee  holds  the  title  to  the  property  conveyed  by  way  of  preference,, 
and  the  bankrupt  law  entitles  him  to  recover  it,  or  the  value  of  it.  If  a  con- 
veyance has  been  made,  or  incumbrance  imposed  on  the  property,  by  tho 
person  claiming  it  as  purchaser  under  the  bankrupt,  the  law  permits  the 
assignee  to  sue  for  and  recover  the  value.  It  thus  enables  the  assignee  to 
ratify  and  confirm  the  sale,  prevents  litigation,  and  at  the  same  time  fully 
secures  the  rights  of  creditors.  He  may  release  or  quitclaim  to  the  purchaser 
his  interest  as  assignee,  so  as  effectually  to  cure  any  defect  there  might  be  in 
the  title  by  reason  of  the  proceedings  m  bankruptcy  and  the  assignment  ta 
him.     {Winslow  v.  Clark,  2  Lans.  877;  s.  c.  47  N.  Y.  261.) 

If  a  transfer  is  set  aside  on  technical  or  other  grounds  entirely  consistent 
with  good  faith  in  the  transferee,  and  he  appears  to  have  acted  under  an 
honest  mistake,  it  may  be  proper  to  allow  him  the  amount  of  the  liens  whicb 
he  has  p^id  in  order  to  obtain  the  benefit  of  the  transfer,  but  no  such  allow- 
ance will  be  made  where  he  obtains  the  property  by  means  which  are  a  clear 
fraud  upon  the  bankrupt  act,  and  under  circumstances  which  make  it  a  ffaud 
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upon  other  creditors,  and  afford  a  presumption  of  an  unlawful  intent  on  bis 
part.     (Cookingham  v.  Morgan^  5  B.  R.  16;  s.  c.  7  Blatch.  480.) 

When  the  circumstances  of  the  case  and  a  doubt  of  the  bona  fldet  of  the 
transaction  make  it  reasonable  that  the  assignee  should  file  the  bill,  it  may  be 
dismissed  without  costs  to  either  party.  (Collins  y.  Grayy  4  B.  R.  631;  s,  c. 
8  Blatch.  483.) 

Where  a  commission  merchant  continues  to  deal  with  the  debtor  after  be 
has  reasonable  cause  to  believe  him  to  be  insolvent,  he  may  be  compelled  to 
account  for  the  excess  of  the  consignments  over  the  advances  subsequent  to 
that  time.     {Harriwn  v.  McLaren^  10  B.  R.  244.) 

Where  usury  has  been  exacted  of  the  bankrupt,  the  excess  above  the  legal 

rate  of  interest  may  be  recovered,  although  the  debt  has  been  merged  in  a 

judgment  in  a  State  court.     {Shaffer  v.  Fricthery,  4  B.  R.  548 ;  Tiffany  v. 

BoatmarCs  Saving  Institution^  4  B.  R.  601 ;  s.  c.  9  B.  R.  245 ;  s.  c.  1  Dilkm, 

14  ;  s.  c.  18  Wall.  376.) 

When  the  transfer  includes  articles  exempt  from  levy  and  sale  on  ezeco- 
tion,  the  assignee  can  not  recover  them  or  their  value.  They  do  not  pass  to 
the  assignee,  nor  can  their  proceeds  be  distributed  as  assets,  nor  can  any  cred- 
itor have  any  claim  to  or  interest  in  them.  (Chow  v.  BcUlard  et  aL2  B.  R. 
254  ;  B.  c.  1  L.  T.  B.  Ill ;  Brock  v.  TerreU,  2  B.  R.  643.) 

The  assignee  is  entitled  to  recover  the  full  amount,  although  the  creditor 
previous  to  the  payment  had  drawn  a  check  for  a  part  thereof,  which  had  not 
been  presented  or  accepted  or  paid,  for  the  simple  drawing  of  a  check  don 
not  transfer  the  fund.     (Strain  v.  Gourdiny  11  B.  R.  156.) 

Sec.  5 J  29. — If  any  person,  being  insolvent,  or  in  contempla- 
tion of  insolvency  or  bankruptcy,  within  six  months  before  the 
filing  of  the  petition  by  or  against  him,  makes  anjP  payment,  sale, 
assignment,  transfer,  conveyance,  or  other  disposition  of  any  part 
of  his  property  to  any  person  who  then  has  reasonable  cause  to 
believe  him  to  be  insolvent,  or  to  be  acting  in  contemplation  of 
insolvency,  and^  knowing  that  such  payment,  sale,  assignment, 
transfer,  or  other  conveyance  is  made  with  a  view  to  prevent  his 
property  from  coming  to  his  assignee  in  bankruptcy,  or  to  prevent 
the  same  from  being  distributed  under  this  Title,t  or  to  defeat 
the  object  of,  or  in  any  way  impair,  hinder,  impede,  or  delay  the 
operation  and  effect  of,  or  to  evade  any  of  the  provisions  of  this 
Title,  the  sale,  assignment,  transfer,  or  conveyance  shall  be  void, 
and  the  assignee  may  recover  the  property,  or  the  value  thereof, 
as  assets  of  the  bankrupt. 

This  and  the  preceding  sections  differ  mainly  in  their  application  to  two 
different  classes  of  recipients  of  the  bankrupt's  property  or  means.  The 
preceding  section  is  limited  to  a  creditor  or  person  having  a  claim  against 
the  bankrupt,  or  who  is  under  any  liability  for  him,  and  who  receives  the 
money  or  property  by  way  of  preference ;  and  this  section  applies  to  the  pur- 
chase of  property  of  the  bankrupt  by  any  person  who  has  no  claim  against 
him,  and  is  under  no  liability  for  him.  That  the  preceding  section  is  con- 
fined to  persons  of  that  character  named  can  not  well  be  doubted,  since  tbe 
acta  therein  mentioned  are  acts  done  with  persons  of  that  character,  and  mUBt 

*  So  amended  by  act  of  22  June,  1874,  §  11. 
t  So  amended  by  act  of  18  February,  1875. 
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be  done  with  a  view  to  giving  such  a  person  a  preference  over  others  of  the 
same  class.  That  this  section  has  reference  to  another  class  of  persons,  and 
is  governed  by  other  rules,  seems  to  be  strongly  sustained  by  these  considera- 
tions:  1st.  The  sale,  or  other  transfer  of  property  mentioned  in  it,  need  not 
be  in  preference  of  a  creditor  or  person  liable  for  the  bankrupt  to  render  it 
void.  2d.  It  need  not  be  made  to  a  person  of  that  character.  3d.  In  the 
preceding  section  the  transfer  may  still  be  valid,  although  within  all  other 
conditions  of  the  clause,  if  made  more  than  four  months  before  the  filing  of  a 
petition  in  bankruptcy,  while  the  transfer  described  in  this  section  requires 
that  it  shall  have  been  made  more  than  six  months  before  the  filing  of  the 
petition  to  have  the  same  effect.  Congress  seems  to  have  thought  that  in 
case  of  a  creditor  who  had  parted  with  his  money  or  property  to  the  insolvent 
party,  and  whose  reasons  for  further  dealing  with  him  were  more  pressing,  in 
order  that  he  might  be  saved  from  an  impending  loss,  the  time  which  should 
secure  the  transaction  from  the  effect  of  the  bankrupt  act  should  be  lesa 
by  two  months  than  in  the  case  of  one  who  has  no  such  incentive  to  action, 
because  he  is  a  volunteer  purchaser  of  an  insolvent's  property,  with  knowl- 
edge of  his  insolvency.  {Bean  v.  Broohmire  et  al,  4  B.  R.  196 ;  s.  c.  1  Dillon, 
24.) 

The  preceding  section  was  intended  to  refer  to  the  past,  and  this  section 
to  the  present.  The  language  employed  in  the  preceding  section  imports 
clearly  that  the  consideration  must  be  one  growing  out  of  a  former  transac- 
tion, and  that  the  recipient  must  stand  in  the  relation  thus  created  to  the 
other  party.  It  is  equally  clear  that  this  section  must  be  limited  to  cases 
where  the  transaction  in  question  was  original  and  complete  in  itself  at  the 
time  it  occurred,  and  had  no  reference  for  its  consideration  to  anything  be- 
tween the  parties  which  had  gone  before  it.  It  is  only  by  this  construction 
that  the  two  sections  can  be  made  to  harmonize,  and  full  and  distinct  effect 
be  given  to  each.  A  mortgage  for  a  present  consideration  is  within  this  sec- 
tion.    {GUmn  V.  Warden,  14  Wall.  244.) 

This  and  the  preceding  sections  must  be  construed  together,  and  a  scope 
of  operation  given  to  each  of  them  if  possible.  Some  effect  must  be  given  to 
the  four  months'  limitation.  If  this  section,  with  its  six  months'  limitation, 
is  to  be  held  to  cover  every  case,  as  well  that  of  a  preference  to  a  creditor  aa 
all  other  cases,  the  preceding  section  is  useless,  and  might  as  well  have  been 
omitted.  But  the  partial  clause  precedes  the  general  clause.  The  preceding 
section  provides  for  the  case  of  a  transaction  done  with  a  view  to  give  a  pref- 
erence to  a  creditor  or  person  having  a  claim  against  the  debtor,  or  who  is 
under  any  liability  for  him.  In  such  case,  if  the  transaction  takes  place  within 
four  months  before  the  filing  of  the  petition  in  bankruptcy,  and  the  other 
circumstances  specified  exist,  the  transaction  is  made  void.  This  section  must 
be  held  to  be  intended  to  provide  for  any  disposition  of  property  that  is  not 
provided  for  by  the  preceding  section — that  is,  for  any  disj^osition  that  does 
not  give  such  a  preference  as  the  preceding  section  provides  for.  But  when- 
ever a  case  falls  within  the  preceding  section,  it  must,  although  it  may  also 
be  in  terms  within  this  section,  be  tested  as  to  its  validity,  and  as  to  the 
limitation  bf  time  prescribed  exclusively  by  the  provisions  of  the  preceding 
section.  (Hubbard  v.  Allaire  Works,  4  B.  R.  628;  s.  c.  7  Blatch.  284;  Patter 
et  al,  V.  CoggeshaU,  4  B.  R.  78;  Babbitt  v.  Walbrun  &  Co,  4  B.  R.  121;  s.  c.  ^ 
B.  R.  359 ;  8.  c.  1  Dillon,  19.) 

This  limitation  does  not,  per  w,  determine  what  property  shall  vest  in  the 
assignee.  There  are  transfers  that  may  be  impeached,  even  though  they  were 
made  more  than  six  months  before  the  filing  of  the  petition.  {Smith  v.  Ely, 
10  B.  R.  558.) 

A  sale  made  by  a  debtor  will  be  fraudulent  if  the  following  facts  concur: 
1st.  If  the  debtor  is  insolvent,  or  contemplates  insolvency  or  bankruptcy. 
2d.  If  the  purchaser,  when  he  buys  the  goods,  has  reasonable  cause  to'be- 
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lieve  the  debtor  to  be  insolvent,  or  to  be  acting  in  contemplation  of  insolT- 
ency. 

dd.  And  knows  that  the  sale  was  made  by  the  debtor  with  a  view  to 
prevent,  etc.,  or  to  defeat,  etc.,  or  to  evade,  etc.,  the  provisions  of  the  bank- 
rupt act. 

Sales  so  made  are  void,  and  in  fraud  of  creditors  and  their  rights  under 
the  bankrupt  law.  And,  as  against  the  immediate  vendee,  and  all  actual 
participators,  such  sales,  if  made  out  of  the  usual  and  ordinary  course  of  busi- 
ness— as  wlien  an  insolvent  merchant  sells  out  all  his  stock  and  property- 
are  prima  facie  evidence  of  fraud ;  that  is,  of  the  foregoing  elements  constitut- 
ing a  fraudulent  sale.  But  it  is  only  prima  facie,  and  the  presumption  may 
be  rebutted  by  evidence  cUiunde  to  be  produced  by  the  vendee.  An  instruc- 
tion to  the  jury  which  omits  some  of  tbe  essential  elements  of  frauds,  or  de- 
clares a  sale  out  of  the  ordinary  course  of  the  debtor^s  business  necessarily, 
instead  of  presumptively,  fraudulent,  is  erroneous.  (BitbbiU  v.  Walbrun  d: 
Co,  4  B.  R.  121 ;  8.  c.  1  Dillon,  19 ;  s.  c.  6  B.  R.  359 ;  Andrews  v.  OTat>e9,  5 
B.  R.  279  ;  s.  0.  1  Dillon,  108.) 

The  presumption  of  fraud  arising  from  the  unusual  nature  of  tbe  sale  can 
only  be  overcome  by  proof  on  the  part  of  the  buyer  that  he  took  the  proper 
steps  to  find  out  the  pecuniary  condition  of  the  seller.  All  re^onable  means 
pursued  in  good  faith  must  be  used  for  this  purpose.  Merely  inquiring  the 
object  of  the  debtor  in  selling  is  not  sufficient.  ( Walbrun  v.  Babbitt^  6  B.  R. 
589  ;  8.  c.  9  B.  R.  1 ;  s.  0.  16  Wall.  577.) 

The  degree  of  inquiry  which  devolves  as  a  duty  upon  a  person  vtho  pro- 
poses to  make  a  purchase  out  of  the  usual  course  of  business  of  the  seller  de- 
pends upon  the  circumstances  of  the  particular  transaction.  Such  a  person 
must  in  all  cases  make  a  reasonable  inquiry  as  to  the  right  of  the  seller  to 
make  the  proposed  sale.     {Sekulenberg  v.  Eabureek,  2  Dillon,  182.) 

Where  the  circumstances  are  very  suspicious,  the  purchaser  may  be  held 
to  make  diligent  inquiry.     (Schtdenberg  v.  Kabureek,  2  Dillon,  182.) 

The  mere  fact  of  sales  at  low  prices  does  not  make  them  sales  out  of  the 
usual  and  ordinary  course  of  business  of  the  vendor,  and  so  prima  faeie  evi- 
dence of  fraud.  The  business  of  a  purchaser  is  to  buy  as  cheaply  as  he  can. 
Many  men  relieve  themselves  from  temporary  embarrassments  when  money 
is  dear,  by  sacrificing  property  at  low  pnces  to  meet  their  obligations.  Such 
acts  are  often  praiseworthy  and  successful,  and  much  to  be  preferred  for 
their  own  interests  and  those  of  their  creditors  to  the  incurring  of  new  ob- 
ligations at  exorbitant  rates  of  interest  {8edif\oick  v.  I^nck,  8  B.  R.  289; 
8.  c.  5  Ben.  489.) 

A  debtor  whose  failure  is  ultimately  caused  by  his  inability  to  collect 
debts  due  to  him,  can  not  be  said  to  have  been  insolvent  or  in  contemplation 
of  insolvency,  merely  because  he  was  selling  his  goods  at  a  sacrifice,  ir  he  at 
the  time  had  reasonable  cause  to  believe  that  he  would  be  able  to  avoid  a 
failure.     {Sedgwick  v.  Lyneh^  8  B.  R  289 ;  s.  c.  5  Ben.  489.) 

The  fact  that  the  debtor  put  his  paper  on  the  street  through  brokers,  is 
not  conclusive  evidence  that  he  is  insolvent,  for  a  man  may  sell  his  paper  on 
the  street  at  a  great  sacrifice  to  effect  a  purpose  deemed  beneficial  by  him, 
and  still  not  be  insolvent.  (Tiffany  v.  Lucas,  5  B.  R.  437 ;  s.  c.  8  B.  R.  49; 
s.  c.  1  Dillon,  164 ;  s.  c.  15  Wall.  410.) 

The  presumption  is  that  street  brokers  act  for  others  and  not  themselves. 
Where  a  note  is  ofifered  for  discount  by  a  street  broker,  with  the  indorsement 
of  a  party  who  is  known  to  have  no  occasion  to  go  on  the  street  to  get  paper 
discounted,  the  purchaser,  in  the  absence  of  other  evidence,  will  be  pre- 
sumed to  know  that  it  is  accommodation  paper.  (Tiffany  v.  Boatman^t  8ar. 
Ina.  4  B.  R.  601 ;  s.  c.  9  B.  R.  245 ;  s.  c.  1  Dillon,  14 ;  8.  c.  18  Wall.  376.) 
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The  admission  in  a  deed  of  trust  of  the  inability  of  the  grantor  to  meet 
his  debts  is  sufficient  notice  of.  the  fact  to  the  grantee.  (SMnvagh  y.  MilU^  8 
B.  R.  361 ;  8.  c.  6  0.  L.  N.  626.) 

A  person  advancing  his  own  money  to  a  trader  or  other  person  in  business, 
and  taking  security  from  him  out  of  the  ordinary  course  of  business,  is  liable 
to  reconvey  the  security,  although  the  only  fraud  intended  by  the  debtor  is 
the  payment  of  a  creditor  by  way  of  preference.  As  the  assignee  can  recover 
from  tifie  creditor,  wh(fis  the  party  benefited,  the  court,  upon  application  of 
the  mortgagee,  may,  on  proper  terms,  direct  the  assignee  to  bring  an  action 
against  the  creditor.     (i»  re  Butler,  4  B.  R.  £(03 ;  s.  c.  Lowell,  506.) 

If  security  is  taken  for  a  loan  made  for  the  purpose  of  eztinguishiug  liens 
upon  the  debtor^s  property,  and  the  money  is  actually  so  applied,  it  is  valid. 
{Qafflneyy.  Signavgo^  1  Dillon,  158.) 

If  the  debtor's  father-iu-law,  when  the  debtor  is  known  by  h'm  to  be  in- 
solvent, purchases  his  property,  and  applies  the  purchase  money  to  pay  off  a 
mortgage  upon  the  property  of  the  debtor's  wife,  the  transaction  is  a  transfer 
of  the  debtor's  property  to  his  wife  in  fraud  of  his  creditors,  through  the 
agency  of  his  father-in-law,  for  the  benefit  of  his  wife  and  the  mortgagee. 
{Andrews  v.  Graves,  6  B.  R.  279;  b.  c.  1  Dillon,  108.) 

The  bankrupt  law,  conceived  and  enacted  in  the  belief  that  it  provided 
the  best  mode  of  administering  the  estate  of  an  insolvent,  will  tolerate  no 
attempt  by  individuals  to  devise  and  carry  into  efiect  some  other  plan  incon- 
sistent therewith,  nor  permit  such  an  attempt  to  be  justified  by  the  excuse  that 
they  thought  such  other  plan  wiser  or  better.  (Cookingham  v.  Morgan,  5  B. 
R.  16 ;  8.  c.  7  Blatch.  480.) 

An  assignment  is  not  absolutely  void.  It  is  merely  voidable,  and  can  not 
be  impeached  unless  proceedings  in  bankruptcy  are  commenced  within  six 
months  after  its  execution.  {Maltbie  v.  Hotchhise,  5  B.  R.  485  ;  s.  c.  38  Conn. 
80;  in  re  Arledge,  1  B.  R.  644;  Beck  v.  Parker,  65  Penn.  262;  Hobsonv, 
Marheon,  1  Dillon,  421 ;  Beed  v.  Taylor,  4  B.  R.  710  ;  s.  c.  82  Iowa,  209;  in  re 
Pierce  &  Holbrook,  8  B.  R.  258;  b.  c.  16  Pitts.  L.  J.  204 ;  in  re  Cohn,  6  B. 
R.  879 ;  Bedgmek  v.  Place  et  al.  1  B.  R  678 ;  8.  o.  8  B.  R.  189 ;  s.  c.  8  Ben. 
860 ;  s.  c.  1  L.  T.  B.  97 ;  in  re  Hawkins  et  al.  2  B.  R.  378 ;  B.  c.  84  Conn.  548 ; 
in  re  Broome,  8  B.  R.  343 :  s.  c.  3  Ben.  488 ;  Gragin  v.  Thompson,  12  B.  R. 
81 ;  8.  0.  2  Dillon,  513 ;  Thrasher  v.  Bentley,  2  N.  Y.  Supr.  309 ;  s.  c.  59  N.  Y. 
649 ;  McLean  v.  Meline,  8  McLean,  199 ;  McLean  v.  John9on,  8  McLean,  202 ; 
ComwelPs  Appeal,  7  W.  &  S.  305 ;  in  re  Charles  W.  Holmes,  1  N.  Y.  Leg. 
Obs.  211 ;  Weiner  v.  Farnum,  2  Penn.  146 ;  s.  0.  8  Penn.  L.  J.  440;  in  re 
Anon.  1  Penn.  L.  J.  323;  Sparhawk  v.  Drexel,  12  B.  R  450.) 

An  assignment  for  the  benefit  of  creditors  made  more  than  six  months  be- 
fore the  commencement  of  the  proceedings  in  bankruptcy  is  valid  as  against 
the  assignee.     {Mayer  v.  Bellman,  18  B.  R.  440 ;  s.  c.  1  Otto,  496.) 

An  assignment  by  one  partner  of  his  individual  estate  for  the  equal  benefit 
of  his  individual  creditors  first,  and  the  excess,  if  any,  to  be  paid  to  his  part- 
nership creditors  may  be  set  aside  under  this  section.  {BametoaU  v.  Jones, 
14  B.  R  278.) 

An  assignment  for  the  benefit  of  creditors  by  an  insolvent  debtor,  is  con- 
clusive evidence  of  an  intent  to  defeat  the  operation  of  the  bankrupt  law,  and 
may  be  set  aside  at  the  instance  of  the  assignee.  (Jackson  v.  McCuUoch,  13 
B.  R.  283;  B.  c.  1  Wood,  438.) 

The  trustee  and  all  persons  claiming  under  an  assignment  are  chargeable 
with  knowledge  of  the  terms  thereof,  and  consequently  with  knowledge  of 
the  insolvency  of  the  debtor,  and  his  purpose  to  evade  the  operation  of  the 
bankrupt  law.     (Jackson  v.  McCulloch,  13  B.  R.  288;  s.  c.  1  Wood,  433.) 
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As  the  intent  of  an  assignment  is  to  be  legally  inferred  from  its  necessary 
tendency,  the  words,  "  with  intent  to  delay  or  defeat  the  operation  of  this 
act,"  include  such  a  conveyance.  They  are  words  of  like  import  with  '*  puts 
his  estate  into  a  course  of  distribution  different  from  that  prescribed  by  the 
act,'^  which  has  been  the  substance  of  the  language  of  Lords  Mansfield,  Eldoo, 
and  Wensleydale.  In  the  absence  of  actual  fraud,  an  assignment,  though  con- 
structively fraudulent  under  the  bankrupt  law,  is  not  void,  but  Toidable ;  and 
is  voidable  only  at  the  suit  of  the  assignee  in  bankruptcy.  In  the  United 
States,  the  reasons  for  considering  an  assignment  an  act  of  bankruptcy  are 
stronger  than  those  which  prevailed  in  England.  During  more  than  three- 
quarters  of  a  century,  since  the  Constitution  enabled  Congress  to  establish 
uniform  laws  on  the  subject  of  bankruptcies  throughout  the  United  States, 
there  has  not  been  such  a  law  in  force,  except  in  two  short  intervals ;  and  the 
usages  and  legislation,  as  to  voluntary  assignments  for  the  benefit  of  creditoni^ 
have,  in  the  mean  time,  become  various  in  the  several  States.  The  abrogation 
of  such  local  differences  at  the  election  of  any  non-assenting  creditor  is  an  es- 
sential part  of  *^an  act  to  establish  a  uniform  system  of  bankruptcy  through- 
out the  United  States."    {Bame$  v.  Heitew^  8  Phila.  133.) 

Acts  done  under  it  previously  in  ffood  faith  may  be  sustained.  An  injunc- 
tion under  such  a  bill  may  be  refused  when  it  woiild  prevent  the  working  ont 
of  an  equity  beneficial  to  the  creditors  or  the  completion  of  a  beneficial  sale. 
(In  re  Pierce  <&  Holbrook,  8  B.  R  368 ;  s.  c.  16  Pitts.  L.  J.  204 ;  Jkarnes  v. 
lieitewy  8  Phila.  188.) 

If  the  trustee  has  filed  a  bill  in  chancery  to  enforce  a  right  claimed  under 
the  assignment,  the  assignee  may  elect  to  come  in  and  prosecute  the  suit  in 
his  name.     (Freeman  v.  Denting^  3  Sandf.  Ch.  827.) 

When  an  assignment  is  set  aside,  it  is  usual  and  proper  for  the  decree  to 
contain  a  direction  for  a  reconveyance  by  the  trustee  to  the  assignee  in  bank- 
ruptcy. Although  the  decree  annuls  the  assignment,  and  orders  a  surrender 
of  the  estate,  yet  the  conveyance,  by  a  deed  of  surrender,  may  effectuate  or 
facilitate  the  purposes  of  the  decree.  {Burhholder  v.  Stump^  4  B.  R.  597 ;  s.  c. 
8  Phila.  172.) 

The  assignee  may  apply  to  the  State  court  for  an  order  upon  the  trustee 
to  surrender  the  estate  to  him.  (CragiriY,  Thompson^  13  B.  R.  81;  s.  c.2 
Dillon,  513.) 

If  the  trustee  surrenders  the  property  to  the  assignee,  he  should  be  pro- 
tected in  so  doing  by  the  State  court.  {Gragin  v.  T&mpson^  12  B.  R  81 ;  8. 
C.  2  Dillon,  513.) 

A  surrender  of  a  part  of  the  property  to  the  debtor  prior  to  the  commence- 
ment of  proceedings  in  bankruptcy  will  not  relieve  an  assignee  from  the  legal 
effect  of  the  deed  of  trust,  and  he  must  account  therefor.  {Stobaugh  v.  MwAj 
8  B.  R.  861 ;  s.  c.  5  C.  L.  N.  526.) 

Where  the  assets  have  been  changed  by  the  trustee,  the  assignee  may  re- 
ceive the  money  or  other  proceeds  in  lieu  thereof.  {McLean  v.  John»n,  ^ 
McLean,  202.) 

Money  paid  by  the  trustee  to  discharge  valid  liens  on  the  property,  in  pnr- 
suance  of  the  terras  of  the  trust,  can  not  be  recovered  from  the  secured  cred- 
itor.    (Livingston  v.  Bruce,  1  Blatch.  318.) 

The  trustee  is  entitled  to  be  credited  with  the  payments  to  lawful  credit- 
ors made  by  him  in  accordance  with  the  terms  of  the  assignment,  before  the 
institution  of  a  suit  by  the  assignee,  and  is  not  liable  to  the  assignee  therefor. 
(Jones  V.  Kinney y  4  B.  R.  649;  s.  c.  5  Ben.  259 ;  Gragin  v.  Thompson,  12  B.  R. 
81;  8.  c.  2  Dillon,  513.) 

The  trustee  is  liable  for  the  balance  that  remains  in  his  hands  undistrib- 
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uted.     (Jones  v.  Kinney,  4  B.  R.  649 ;  s.  c.  5  Ben.  259  :  Everett  v.  Stone,  3  Storyr 
446.) 

A  creclitor  who  has  received  a  payment  under  an  assignment  is  liable  to 
the  assignee  therefor.  (Jones  v.  Kirihey,  4  B.  R.  649 ;  s.  c.  5  Ben.  259;  Cragin 
V.  Thompson,  12  B.  R  81 ;  s.  c.  2  Dillon,  513.) 

The  expenses  of  converting  the  property  into  money  may  be  allowed  to  a 
trustee  under  an  assignment.  {In  re  J.  S.  Cohn,  6  B.  R.  379 ;  Stohaugh  v.  MillSy 
8  B.  R.  361 ;  8.  c.  5  G.  L.  K  626;  contra,  in  re  Stubbs,  4  B.  R.  376.) 

Every  person  receiving  an  assignment,  ought  to  know  that  it  is  liable  to  be 
set  aside,  if  a  bankruptcy  follows;  and  the  allowance  to  him  of  his  charges 
and  expenses  ought  to  be  refused,  where  it  can  not  be  so  guarded  as  to  pre- 
vent any  injurious  duplication  of  charges.  In  some  of  the  judicial  districts, 
the  allowance  is  refused  wholly.  No  allowance  can  be  made  for  the  expense 
of  a  future  settlement  of  the  trustee's  account  in  the  court  of  a  State  under 
its  laws  relating  to  assignments.  (Burkholder  v.  Stump,  4  B.  R.  597 ;  s.  c.  8 
Phila.  172.) 

The  trustee  can  not  be  allowed  for  any  disbursements  or  expenses  which 
he  made  or  incurred  by  virtue  of  (he  assignment,  or  to  maintain  his  title  or 
possession  thereunder.     (Clark  v.  Marx,  6  Ben.  275.) 

An  assignment  for  the  benefit  of  creditors,  which  gives  priority  to  certain 
creditors,  is  not  void  except  as  against  the  assignee  in  bankruptcy.  (Shryoch 
V.  Bashore,  13  B.  R.  481.) 

As  assignment  is  valid  as  against  a  judgment  creditor  who  lays  an  attach- 
ment in  the  hands  of  the  trustee.     (Cook  v.  Rogers,  13  B.  R.  97.) 

A  creditor  can  not  levy  upon  the  property  transferred  by  an  assignment, 
although  it  is  void  under  the  bankrupt  law,  for  it  is  void  only  as  to  persons 
chiiming  in  virtue  of  proceedings  under  the  statute.  (Dodge  v.  Sheldon,  6 
Hill,  9.) 

An  assignment  is  void  only  as  against  the  assignee.  The  trustee  who  has 
received  the  property  in  trust,  to  apply  it  to  the  payment  of  creditors,  can 
not  allege  that  the  assignment  was  void  under  the  bankrupt  law,  without 
showing  that  the  property  has  been  recovered  from  him  by  the  assignee. 
(Seaman  v.  StoughUn,  3  Barb.  Ch.  344.) 

If  the  debtor,  after  making  an  assignment,  takes  the  benefit  of  a  State  in- 
solvent law,  which  merely  protects  the  person  from  imprisonment,  and  does 
not  affect  contracts,  the  property  will  pass  to  the  insolvent  trustee,  and  can 
not  be  recovered  by  an  assignee  appointed  in  bankruptcy,  proceedings  subse- 
quently commenced.  (Sullivan  v.  Hieskill,  Crabbe,  525 ;  s.  c.  4  Penn.  L.  J. 
171.) 

A  levy  under  an  execution  issued  upon  a  judgment  obtained  in  the  regular 
course  ot  ju<licial  proceedings  is  valid,  although  it  is  made  after  an  assignment 
which  is  void  under  the  bankrupt  law.     (McLean  v.  Meline,  3  McLean,  199.) 

The  money  paid  by  a  trustee  to  an  attorney  can  not  be  allowed.  (In  re 
J.  8.  Cohn,  6  B.  R.  379.) 

Where  a  judgment  is  obtained  after  the  execution  of  an  assignment,  but 
before  the  commencement  of  proceedings  in  bankruptcy,  the  creditor  should 
be  permitted  to  sell  the  real  estate,  and  try  his  right  in  an  action  of  eject- 
ment.    (Beeser  v.  Johnson,  10  B.  R.  467;  s.  c.  76  Penn.  313.) 

A  married  woman  can  not  claim  a  homestead  out  of  the  property  of  her 
husband,  at  the  same  time  that  he  seeks  relief  and  a  discharge  from  his 
debts  in  a  court  of  b:inkruptcy.  He,  being  fully  cognizant  of  the  action  his 
wife  is  taking,  and  offering  no  objection  thereto,  thereby  showing  consent  on 
his  part,  is  in  the  same  condition  as  if  he  had  made  a  transfer  of  the  property 
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to  his  wife  ;  and  she,  being  fully  cognizant  of  his  application  for  the  l>cnefit 
of  the  bankmpt  act,  and  accepting  such  transfer  by  the  action  she  took,  is  in 
the  same  condition  as  if  she  had  accepted  a  deed  of  the  property  from  him ; 
and  such  a  transfer  is  void,  (//i  re  Askew,  3  B.  R.  575 ;  in  re  Boothrovd  & 
Gibbs,  14  B.  R.  223.) 

There  is  nothing  in  the  bankrupt  law  which  interdicts  the  loaning  of 
money  to  an  insolvent,  if  the  purpose  is  honest,  and  the  object  not  fraudulent : 
and  it  makes  no  difference  that  the  lender  had  good  reason  to  believe  the 
borrower  to  be  insolvent,  if  the  loan  was  made  in  good  faith,  without  any  in- 
tention to  defeat  the  provisions  of  the  bankrupt  act.  It  is  not  difiicult  to  see 
that  in  a  season  of  pressure,  the  power  to  raise  ready  money,  may  be  of  immenfee 
value  to  a  man  in  embarrassed  circumstances.  With  it  he  might  he  saved 
from  bankruptcy,  and  without  it  financial  ruin  would  be  inevitable.  If  the 
struggle  to  continue  his  business,  be  an  honest  one,  and  not  for  the  fraudulent 
purpose  of  diminishing  his  assets,  it  is  not  only  not  forbidden,  but  is  com- 
mendable, for  every  one  is  interested,  that  his  business  should  be  preserved. 
In  the  nature  of  things,  he  can  not  borrow  money  without  giving  security  for 
its  repayment,  and  this  security  is  usually  in  the  shape  of  collaterals.  Neitlier 
the  terms  or  policy  of  the  bankrupt  act,  are  violated,  if  these  collaterals  be 
taken  at  the  time  the  debt  is  incurred.  His  estate  is  not  impaired  or  dimin- 
ished, as  he  gets  a  present  equivalent  for  the  securities  he  pledges  for  the  re- 
payment of  the  money  borrowed.  {Tiffany  v.  BoatmafVs  Sav,  Inst,  4  B.  R. 
601 ;  8.  c.  9  B.  R.  245  ;  B.  c.  1  Dillon,  14 ;  s.  c.  18  Wall.  876;  Bentley  v.  Well*, 
61  III.  69;  in  re  McKay  &  Aldus,  7  B.  R.  230;  s.  c.  Lowell,  581.) 

Clearly  all  sales  are  not  forbidden.  It  would  be  absurd  to  suppose  that 
Congress  intended  to  set  the  seal  of  condemnation  on  every  trans?ictionoftlie 
bankrupt  which  occurred  within  six  months  of  bankruptcy,  without  regard 
to  its  character.  A  policy  leading  to  such  a  result  would  be  an  eiscellent  con- 
trivance for  paralyzing  business,  and  can  not  be  imputed  to  Congress  without 
an  express  declaration  to  that  effect.  The  interdiction  applies  to  sales  for  a 
fraudulent  object,  not  to  those  with  an  honest  purpose.  The  law  does  not 
recognize  that  every  sale  of  property  by  an  embarrassed  person  is  necessarily 
in  fraud  of  the  bankrupt  act.  If  it  were  so,  no  one  would  know  with  whom 
he  could  safely  deal,  and  a  person  in  this  condition  would  have  no  encour- 
agement to  make  proper  em>rts  to  extricate  himself  from  difficulties.  It  is 
for  the  interest  of  the  community  that  every  one  should  continue  his  business 
and  avoid,  if  possible,  going  into  bankruptcy.  {Tiffany  v.  Lucas,  6  B.  R 
437 ;  8.  c.  8  B.  R.  49 ;  s.  c.  1  Dillon,  164 ;  s.  c.  15  Wall.  410;  Wad$icorth  t, 
Tyler,  2  B.  R.  316  ;  s.  c.  2  L.  T.  B.  28 ;  in  re  A.  Pusey,  7  B.  R.  45 ;  GillenwaUr 
V.  MilUr,  49  Miss.  150.) 

If  it  shall  turn  out  on  examination  that  the  transfer  was  made  by  the 
bankrupt  in  good  faith,  for  the  honest  purpose  of  discharging  his  indebted- 
ness, and  in  the  confident  expectation  that  by  so  doing  he  could  continue 
his  business,  it  will  be  upheld.  ( Tiffany  v.  LucaSy  5  B.  R.  437 ;  s.  c.  8  B.  R. 
49;  8.  c.  1  Dillon,  164  ;  b.  c.  15  Wall.  410.) 

A  fair  exchange  of  value  may  be  made  at  any  time,  even  if  one  of  the  par- 
ties to  the  transaction  is  insolvent.  There  is  nothing  in  the  bankrupt  act, 
either  in  its  language  or  object,  which  prevents  an  insolvent  from  dealing 
with  his  property,  selling  or  exchanging  it  for  other  property,  at  any  time 
before  proceedings  in  bankruptcy  are  taken  by  or  against  him,  provided  such 
dealing  is  conducted  without  any  purpose  to  defraud  or  delay  his  creditors,  or 
g^ve  a  preference  to  any  one,  and  does  not  impair  the  value  of  his  estate. 
His  creditors  can  only  complain  if  he  wastes  his  estate,  or  gives  a  preference 
in  its  disposition  to  one  over  another.  His  dealing  will  stand  if  it  leaves  bis 
estate  in  as  good  plight  and  condition  as  previously.  {Cook  v.  TuUii,  9  B. 
R.  433;  8.  c.  18  Wall.  332;   Clark  v.  IseUtj,  11  B.  R.  337;  s.  c.  21  Wall.  360.) 

If  a  party  who  owes  money  to  an  insolvent  debtor  pays  him  in  good  faith, 
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without  having  reasonable  cause  to  believe  that  the  latter  intends  to  make 
fmndalent  prel'ercncos  or  payments  therewith,  the  assignee  can  not  recoyer 
the  sum  so  paid.     {Borland  v.  Philips,  2  Dillon,  383.) 

A  party  who  accepts  a  draft  with  the  intent  thereby  to  enable  the  drawer 
to  give  a  preference  to  the  holder,  can  not  be  compelled  to  pay  the  same. 
{F<^x  V.  Qardner,  12  B.  R.  137.) 

If  a  party  who  owes  money  to  the  bankrupt,  pays  it  to  one  of  the  bank- 
rupt's creditors,  with  the  intent  thereby  to  enable  him  to  obtain  a  preference, 
he  will  be  deemed  to  still  hold  the  money,  and  is  liable  to  the  assignee  there- 
for.    {Fox  V.  Gardner,  12  B.  K.  137.) 

There  is  no  arbitrary  rule  by  which  the  good  faith  of  a  transaction  can  be 
tested.  {Tiffany  v.  Lucas,  5  B.  R.  437;  8.  c.  8  B.  R.  49;  s.  c.  1  Dillon,  164; 
s.  c.  15  Wall.  410.) 

The  existence  on  the  part  of  the  vendee  of  a  reasonable  cause  to  believe 
each  of  the  two  elementary  facts,  to  wit,  the  insolvency  of  the  debtor,  and 
the  debtor's  intention  to  contravene  the  bankrupt  act,  must  be  s&tisfsictorily 
proved  to  render  a  deed  void.  ( Tiffany  v.  L^icas,  5  B.  R.  437 ;  s.  o.  8  B.  R. 
49;  s.  c.  1  Dillon,  164  ;  s.  c.  15  Wall.  410;  Judson  v.  Kelty,  6  B.  R.  165  ;  s.  c. 
5  Ben.  348;  a.  c.  2  L.  T.  B.  218;  BenOey  v.  Wells,  61  HI.  59.) 

If  a  corporation,  whose  charter  prohibits  it  from  taking  interest  beyond  a 
certain  per  cent,  makes  a  loan,  upon  interest  above  the  rate  thus  prescribed, 
to  a  party  who  is  subsequently  declared  to  be  bankrupt,  and  takes  securities 
therefor,  the  assignee  can  only  recover  the  excess,  and  the  securities  will  be 
valid  for  the  principal  debt,  with  legal  interest.  The  line  which  separates 
that  which  is  authorized  from  that  which  is  prohibited,  is  plainly  drawn,  and 
the  division  easily  made.  The  power  of  the  corporation  to  make  loans  is 
expressly  conferred, and  therefore  exists;  the  limitation  is  only  as  to  the  rate. 
Up  to  the  limitation,  all  is  good ;  beyond  that,  bad.  The  parties  are  not  in 
paH  delicto,  and  as  to  the  excess  above  the  principal  and  lawful  interest,  the 
corporation  is  under  a  liability  to  the  assignee.  {Tiffany  v.  BoaimaiCs  Sao. 
Inst.  4  B.  R.  601 ;  b.  c.  9  B.  R.  245  ;  a.  c.  1  Dillon,  14;  s.  c.  18  Wall.  376.) 

Every  case  must  be  decided  on  its  own  facts,  and  it  will  never  be  possible 
to  lay  down  any  general  formula  applicable  to  all  cases.  The  intent  to  pre- 
fer a  creditor  necessarily  invciWes  the  idea  of  an  expectation  of  paying  some 
others  less  than  their  whole  debt,  and  this  expectation  is  not  always  proved 
by  the  proof  even  of  a  known  insolvency.  There  must  be  a  fear  or  anticipa- 
tion of  stopping  payment,  which,  indeed,  may  often  be  inferred  from  insolv- 
ency or  from  acts  which  have  a  tendency  to  produce  it,  but  which  is  to  be 
decided  as  a  fact  in  each  case.  A  sweeping  rule  should  not  be  adopted,  pro- 
hibiting insolvent  persons  from  borrowing  money  on  a  mortgage,  even  of  their 
stock  in  trade,  or  requiring  mortgagees  to  see  to  the  application  of  the  money 
they  lend.     {Ex  parte  D.  C.  Packard,  Lowell,  523.) 

A  sale  by  an  insolvent  person,  though  known  to  be  insolvent,  is  not  there- 
fore necessarily  void,  otherwise  an  insolvent  person  could  not  lawfully  dispose 
of  any  of  his  property.     {Babbitt  v.  Walbrun  db  Co.  6  B.  R.  359.) 

A  mortgage  made  by  a  debtor  to  secure  the  compensation  for  services  to 
be  rendered  by  an  attorney  in  the  preparation  of  his  petition  and  schedules 
in  bankruptcy  is  void.  A  bankrupt  can  no  more  execute  a  conveyance  in 
order  to  secure  a  fee  to  his  lawyer  than  to  secure  the  claims  of  any  other  cred- 
itor. The  claim  of  a  lawyer  for  professional  services,  no  matter  how  meri- 
torious or  necessary  such  services  may  have  been,  is  not  a  preferred  one.  {In 
re  Evans,  3  B.  R.  261 ;  in  re  Mallory,  4  B.  R.  153;  §.  c.  2  L.  T.B.  130;  contra, 
in  re  Sidle,  2  B.  R.  220;  in  re  Rosenfield,  2  B.  R.  117;  a.  c.  1  L.  T.  B.  100; 
s.  c.  8  A.  L.  Reg.  44 ;  Triplett  v.  Hanly,  1  Dillon,  217.) 

A  declaration  which  avers  that  the  debtor  did  on  a  certain  day  transfer, 
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assign  and  convey  certain  property  to  the  defendant,  covers  any  transfer,  as- 
signment, or  conveyance  during  the  six  months  prior  to  the  filing  of  the  peti- 
tion.    {Andrews  v.  Orates^  5  B.  R.  279;  s.  c.  1  Dillon,  108.) 

When  the  record  of  the  proceedings  in  bankruptcy  is  produced  and  rec- 
ognized as  in  evidence,  and  no  objection  is  made  that  they  are  not  formally 
read  or  oflfered  in  evidence,  they  are  evidence.  {Andrews  v.  Graves^  5  B.  R. 
279  J  s.  c.  1  Dillon,  108.) 

The  record  of  the  proceedings  in  bankruptcy  is  admissible  to  show  the 
fact  of  adjudication,  and  the  appointment  of  the  assignee.  {Babbitt  v.  Wal- 
brun  db  Co.  6  3.  R.  359.) 

The  record  of  a  suit  for  an  injunction,  to  ^hich  the  person  making  the 
payment  was  a  party,  is  competent  evidence  to  establish  mala  fides  in  a  pay- 
ment made  after  the  service  of  an  order  for  an  injunction.  {BaUtUt  v.  Burgee*, 
7  B.  R  461 ;  s.  c.  2  Dillon,  169.) 

Although  a  register  hes  no  authority  to  take  a  deposition  to  be  used  in  a 
controversy  at  law  between  the  assignee  and  a  purchaser,  yet  he  has  full  au- 
thority to  administer  oaths,  and  when,  by  the  assent  of  parties,  he  takes  a 
deposition  to  be  used  as  evidence  in  a  cause,  the  same  becomes  a  sworn  stato- 
ment  niade  in  the  case  to  be  used  as  evidence  therein,  to  which  the  part/ 
causing  the  same  to  be  taken  can  not  object.  The  officer  ought  to  cause  the 
same  to  be  transmitted  to  the  court  for  the  benefit  of  all  concerned,  and  the 
party  at  whose  instance  it  was  taken  can  not  except  thereto  nor  cause  it  to  be 
suppressed  on  the  ground  of  any  irregularity  or  informality.  {Andrews  v. 
Graves^  5  B.  R.  279 ;  s.  c.  1  Dillon,  108.) 

When  the  records  are  before  the  court,  the  judge  may  state  to  the  jury  the 
date  of  the  filing  of  the  petition  in  bankruptcy.  {Andreics  v.  Graves,  5  B.  R. 
279;  8.  c.  1  Dillon,  108.) 

When  it  is  proposed  to  affect  a  second  vendee,  such  vendee  must  be  shown 
to  have  participated  in  the  original  fraudulent  sale,  or  it  must  be  shown  that 
he  knew,  or  at  least  had  reasonable  cause  to  know,  the  facts  which  make  the 
first  sale  fraudulent.  The  mere  fact,  without  more,  that  the  second  vendee 
knew  that  the  first  sale  embraced  all  the  stock  of  the  insolvent  vendor,  is  not 
enough  to  make  his  purchase  fraudulent  in  law.  The  title  of  tlie  second  ven- 
dee can  only  be  impeached  when  it  is  shown  that  he  participated  in  the  fraudu- 
lent sale,  or,  if  this  is  not  shown,  then  by  showing  that  his  purchase  was 
actually  mala  fide ;  that  is,  made  with  knowledge  that  the  sale  to  the  first 
vendee  was  fraudulent;  and  the  mere  fact  that  3ie  second  vendee  knew  that 
the  sale  to  the  first  vendee  was  made  out  of  the  ordinary  course  of  business, 
will  not  alone  defeat  the  title  of  the  second  vendee.  It  is  only  a  circumstance 
proper  as  evidence  to  go  to  the  jury  on  the  question  of  the  hma  fides  of  the 
purchase  by  the  second  vendee.  The  distinction  is  to  be  observed  between 
fraud  and  the  evidence  which  goes  to  establish  fraud.  {Babbitt  v.  Walbrui^ 
<fc  Co.  4  B.  R.  121 ;  s.  c.  1  Dillon,  19 ;   Bahill^  v.  WiUon,  8  Dillon,  420.) 

If  a  mortgage  is  sustained,  an  accounting  for  the  transactions  connected 
with  it  can  not  take  place  in  a  suit  brought  to  set  it  aside,  but  must  take 
place  in  some  other  suit  based  upon  its  validity.  {Sedgwick  v.  Wbrmser,  7  B. 
R.  186.) 

Where  the  purchase  is  joint,  the  judgment  should  be  joints  and  not  a  sep- 
arate judgment  against  each  proportioned  to  the  sum  wliich  they  separately 
paid  lor  the  proi}crty,     {Schulenherg  v.  Kabureck^  2  Dillon,  132.) 

Sec.  5130. — The  fact  that  such  a  payment,  pledge,  sale,  assign- 
ment, transfer,  conveyance,  or  other  disposition  of  a  debtor* 
property  as  is  described  in  tlie  two  preceding  sections  is  not  ma^^ 
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in  the  usual  and  ordinary  coarse  of  business  of  the  debtor  shall 
he  prima  facie  evidence  of  fraud. 

The  words,  "  Bale,  assignment,  transfer,  or  conveyance,"  employed  in  this 
clause,  are  of  comprehensive  impoit,  and  embrace  almost  every  disposition  of 
the  property,  whether  absolute  or  conditional.  Both  the  antecedent  para- 
graphs refer  to  and  are  designed  to  protect  the  property  of  the  insolvent,  and 
the  clause  as  to  fraud  is  designed  to  the  same  end.  All  these  provisions 
relate  to  the  same  subject-matter,  viz.,  the  property,  and  all  three  aim  to  pro- 
tect property  of  insolvents  from  fraudulent  disposals.  {Seammon  v.  Cole  et  al. 
3  B.  R.  8»3 ;  s.  c.  5  B.  R.  257 ;  s.  c.  2  L.  T.  B.  103  ;  Driggt  v.  Moore,  Foot  A  Co, 
3  B.  R.  602;  s.  c.  1  Abb.  C.  C.  440;  BdlMU  v.  Walbrun  A  Co.  4  B.  R.  121 ;  s. 
c.  1  Dillon,  19.) 

If  a  sale  is  made,  not  out  of  the  usual  course  of  general  trade,  but  out  of 
the  usual  course  of  trade  of  the  debtor;  that  is,  if  it  is  unusual  in  the  time, 
or  place,  or  character,  or  quantity  of  the  goods  sold,  or  in  other  respects,  hav- 
ing reference  to  the  then  business  of  the  vendor;  such  facts,  as  against  the 
vendee,  shall  be  prima  faeU  evidence  of  fraud  in  him.  In  other  words,  in  the 
absence  of  counter  testimony,  it  will  be  presumed  that  he,  at  the  time  of  pur- 
chase, knew  that  the  vendor  was  insolvent,  and  that  the  vendor  was  making 
the  sale  to  prevent  all  or  some  portion  of  his  pro]>erty  as  the  case  may  be, 
from  passing  to  his  assignee,  and  so  evading  and  defeating  the  provisions  of 
the  law.  But  upon  an  issue  of  title  between  the  assignee  and  vendee,  it  is 
first  incumbent  upon  the  former  to  show  the  unusual  character  of  the  sale  before 
the  presumption  of  fraud  will  arise  against  the  vendee.  Cases  may  occur  in- 
volving all  the  elements  of  fraud,  so  tar  as  the  vendor  is  concerned,  and  yet 
be  made  valid  bv  the  palpable  presence  of  good  faith  in  the  vendee.  {In  re 
Hunt,  2  B.  R.  689;  s.  c.  1  C.  L.  N.  169.) 

The  question  is  not  whether  such  transactions  are  usual,  in  the  general 
conduct  of  business  throughout  the  community,  but  whether  they  are  accord- 
ing to  the  usual  course  of  business  of  the  particular  person  whose  conveyance 
is  the  subject  of  investigation.  And  if  it  is  a  departure  from  his  usual  and 
ordinary  course  of  business,  the  statute  intends  that  the  party  taking  the  con- 
veyance from  him  shall  be  put  upon  inquiry.  {Bison  v.  Knapp^  4  li.  R.  849; 
8.  c.  1  Dillon,  186.) 

To  bring  this  clause  into  operation,  it  is  necessary  to  show  that  the  trans- 
fer was  made  out  of  the  usual  and  ordinary  course  of  business  of  the  debtor. 
It  is  not  enough  to  show  that  the  general  business  of  the  debtor  was  to  sell 
goods,  and  that  a  sale  of  land  is  not  a  sale  of  goods.  Without  reference  to 
the  general  business  of  the  debtor,  the  transfer  must  be  out  of  bis  usual  and 
ordinary  course  of  business  in  respect  to  an  article  of  the  description  of  that 
transferred.  {Jadson  v.  Kelty,  6  B.  R.  165;  s.  c.  5  Ben.  348;  s.  c.  2  L.  T.  B. 
218;  Tiffany  v.  Lucas,  5  B.  R.  487  ;  s.  c.  8  B.  R.  49;  s.  c.  1  Dillon,  164  ;  s.  c. 
15  Wall.  410.^ 

A  sale  pf  a  store  for  the  purpose  of  curtailing  business  can  not  be  regarded 
as  a  thing  out  of  the  usual  course  of  business,  so  as  to  be  prima  facie  evidence 
of  fraud.     {Sedgioick  v.  Worinser,  7  B.  R.  186.) 

A  sale  in  bulk  or  by  wholesale  is  not  in  the  usual  course  of  the  business 
of  a  retail  merchant,  and  throws  upon  the  vendee  the  burden  of  proof  to  show 
its  fairness  and  validity.     {Smith  v.  McLean,  10  B,  R.  260.) 

Sec.  5130  a  (*22  June,  1874,  §  10). — That  in  cases  of  involuntary 
or  compulsory  bankruptcy,  the  period  of  four  months  mentioned 
in  seatiou  Jive  thousand  one  hundred  and  iioeiity-eig lit  [thirtj'-live] 
of  the  act  to  which  this  is  an  amendment,  is  hereby  clianged  to 
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two  montlis,  but  this   provision  shall  not  take  effect  until  two 
months  after  the  passage  of  this  act,  and  in  the  cases  aforesaid,  the 

!)eriod  of  six  months  mentioned  in  said  section ^v^  thousand  our: 
\undred  and  twenty-nine  [thirty-five]  is  hereby  changed  to  three 
months,  but  this  provision  shall  not  take  effect  until  three  months 
after  the  passage  of  this  act. 

Sec.  5131. — Any  contract,  covenant,  or  security  made  or  given 
by  a  bankrupt  or  other  person  with,  or  in  trust  for,  any  creditor, 
for  securing  the  payment  of  any  money  as  a  consideration  for  or 
with  intent  to  induce  the  creditor  to  forbear  opposing  the  apph'ca 
tion  for  discharge  of  the  bankrupt,  shall  be  void ;  and  any  creditor 
who  obtains  any  sum  of  money  or  other  goods,  chattels,  or  se- 
curity, from  any  person  as  an  inducement  for  forbearing  to  oppose, 
or  consenting  to  such  application  for  discharge,  shall  forfeit  all 
right  to  any  share  or  dividend  in  the  estate  of  the  bankrupt,  and 
shall  also  forfeit  double  the  value  or  amount  of  such  money,  goods, 
chattels,  or  security  so  obtained,  to  be  recovered  by  the  assignee 
for  the  benefit  of  the  estate. 

A  note  of  which  a  part  of  the  coDsicleration  is  an  agreement  to  dismiss 
proceedings  in  hankruptcy  against  the  maker,  is  neither  founded  upon  an  il- 
legal consideration,  nor  void  as  against  the  policy  of  the  bankrupt  act.  {Bep- 
plier  y.  JBloodgood,  1  Sweeny,  ^4.) 

A  promise  by  the  bankrupt  to  pay  a  note  in  consideration  that  the  holder 
would  withdraw  his  opposition  to  the  maker's  discharge  as  a  bankrupt,  is  il- 
legal and  void.  Even  without  the  statute  it  would  be  void.  Such  a  promise 
is  a  fraud  upon  the  other  creditors,  and  is  contrary  to  public  policy.  (Auftin 
y.  Markham,  10  B.  R.  548;  s.  c.  44  Geo.  161 ;  Rice  v..  Ma^jncell,  21  Miss.  289; 
vide  Bell  v.  Leggett,  2  Sandf  450.) 

The  payments  which  the  law  makes  void  are  those  which  reduce  the  means 
of  the  debtor  to  pay  his  debts  ratably.  A  change  in  the  form  of  his  own  ob- 
ligation from  an  account  to  a  note,  could  not  have  the  effect;  neither  could 
the  accommodation  indorsement  with  which  a  friend  might  favor  him.  These 
circumstances  work  no  wrong  to  the  other  creditors.  A  note  so  indorsed  is 
valid,  and  may  be  enforced.  {O'Comior  y.  Parker^  4  B.  R.  718;  s.  c.  23  Mich. 
22  ;  Noble  y.  Scojield,  44  Vt.  281 ;  Dalrymple  y.  Hillmhrand^  62  N.  Y.  5 ;  f.  c, 
5  N.  Y.  Supr.  57.) 

If  a  party  signs  a  note  as  surety,  and  takes  property  from  the  principal  to 
indemnify  him  for  his  liability,  the  fact  that  the  property  is  subsequently 
taken  from  him  by  the  assignee  of  the  principal,  on  the  ground  that  the 
transfer  was  void  under  the  bankrupt  law,  does  not  constitute  a  valid  defease 
to  the  note.     {Noble  v.  Scojield,  44  Vt.  281.) 

If  a  note  is  given  upon  the  consideration  or  with  the  intent  specified  in 
this  section,  it  is  void  even  in  the  hands  of  a  bona  fide  holder,  for  no  exception 
is  made  in  favor  of  innocent  holders  of  ne<rotiable  securities  made  in  violation 
of  the  law.     {Dalrymple  v.  Hillenbrand,  62  N.  Y.  5;  s.  c.  5  N.  Y.  Supr.  57.1 

A  note  given  by  a  third  person,  without  the  knowledge  or  intervention  ot 
the  b.mkrupt,  to  induce  a  creditor  to  withdraw  his  objections  to  the  bank- 
rupt's dischar^^e.  is  founded  on  an  illegal  consideration,  and  is  void.  (^'^ 
V.  Leggett,  7  X.Y.  ITO.j 

A  note  given  in  consideration  of  a  promise  by  the  piyee  to  dismiss  V^' 
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ceedings  in  bankruptcv  institute  1  by  him,  and  to  procure  the  assent  of  other 
creditors  to  a  composition  for  a  less  sum  than  be  receives,  can  not  be  enforced 
against  tjie  indorser  if  tlie  promise  is  not  performed.  (Clajiin  v.  T(/rliria,  11 
B.  R.  521 ;  s.  c.  55  Mo.  309.) 

An  agreement  between  creditors  who  have  received  preferences  to  con- 
tribute proportionately  such  sum  as  may  be  necessary  to  induce  other  credit- 
ors to  forbear  to  put  the  debtor  into  bankruptcy  is  valid.  (Perrymun  v. 
Allen,  60  Ala.  573.) 

An  agreement  by  a  debtor  to  consent  to  an"  adjudication  of  bankruptcy 
and  to  procure  the  consent  of  his  copartners  to  an  adjudication  against  the 
firm,  is  not  in  fraud  of  the  bankrupt  law,  and  the  debtor  may  recover  the  con- 
eideration  therefor.     (Siinfard  v.  Huxford,  32  Mich.  813.) 

Sec.  5132. — Every  person  respectinor  wlioin  proceedings  in 
bankruptcy  are  commenced,  either  upon  his  own  petition  or  upon 
that  of  a  creditor: 

First.  Who  secretes  or  conceals  (a)  any  property  belonging  to 
his  estate ;  or. 

Second.  Who  parts  with,  conceals,  destroys,  alters,  mutilates, 
or  falsifies,  or  causes  to  be  concealed,  destroyed,  altered,  muti- 
lated, or  falsified,  any  book,  deed,  document,  or  writing  relating 
thereto ;  or. 

Third.  Who  removes,  or  causes  to  be  removed,  any  such 
property  or  book,  deed,  document,  or  writing  out  of  the  district, 
or  otherwise  disposes  of  any  part  thereof,  with  intent  to  prevent  it 
from  coming  into  the.  possession  of  the  assignee  in  bankruptcy,  or 
to  hinder,  impede,  or  delay  him  in  recovering  or  receiving  the 
same;  or. 

Fourth.  Who  makes  any  payment,  gift,  sale,  assignment, 
transfer,  or  conveyance,  {b)  of  any  property  belonging  to  his  estate 
with  the  like  intent ;  or, 

Fifth.  Who  spends  any  property  belonging  to  his  estate  in 
gaming;  or. 

Sixth.  Who,  W'ith  intent  to  defraud,  wilfully  and  fraudulently 
conceals  from  his  assignee,  or  omits  {c)  from  his  inventory,  any 
property  or  effects  required  by  this  Title  to  be  described  therein  ; 
or, 

Seventh.  Who,  having  reason  to  suspect  that  any  other  person 
has  proved  a  false  or  fictitious  debt  against  his  estate,  fails  to  dis- 
close the  same  to  his  assignee  within  one  month  after  coming  to 
the  knowledge  or  belief  thereof;  or, 

Eiglith.  Who  attempts  to  account  for  any  of  his  property  by 
fictitious  losses  or  expenses  ;  or. 

Ninth.  Who,  within  three  months  before  the  commencement 
of  proceedings  in  bankruptcy,  under  tiie  false  color  and  pre- 
tense {d)  of  carrying  on  business  and  dealing  in  the  ordinary 
course  of  trade,  obtains  on  credit  from  any  person  any  goods  or 
chattels  wMth  intent  to  defraud  ;  or. 

Tenth.  Who,  within  three  months  next  before  the  comraence- 
nicnt  of  proceedings  in   bankruptcy,  with  intent  to  defraud  his 
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creditors,  pawns.  ]>ledges,  or  disposes  of,  {e)  otherwise  than  by 
transactions  made  in  good  faith  in  the  ordinary  way  of  his  trade 
any  of  his  goods  or  cliattels  which  have  been  obtained  on  credit 
and  remain  unpaid  for, 

Shall  be  punishable  by  imprisonment,  with  or  without  hard 
labor,  for  not  more  than  three  years. 

(a)  A  person  is  not  criminally  liable  for  the  paymont  of  fair  current  ex- 
penses for  the  support  of  his  family  between  the  cfommencement  of  proceed- 
ings in  bankruptcy  against  him  and  the  final  adjudication.  {In  re  Brooks,  5 
Pac.  L.  R  191.) 

If  the  bankrupt  has  been  examined  before  the  register  in  regard  to  the 
property  which  is  charged  to  have  been  concealed,  no  demand  before  the  ia- 
dictment  is  necessary.     {U,  S.  v.  Smith,  13  B.  R.  61.) 

(b)  The  gist  of  the  offense  created  by  this  clause  is  a  conveyance  with 
intent  to  keep  property  from  an  assignee  in  bankruptcy,  and  the  offense  can 
not  be  committed  unless  proceedings  in  bankruptcy  have  been  commenced 
in  a  court  of  competent  jurisdiction,  in  which  an  assignee  can  be  appoiated. 
An  indictment  for  a  misdemeanor  must  state  an  offense,  and  must  convey  to 
the  accused  the  information  necessary  to  enable  him  to  make  his  defense.  A 
mere  averment  of  the  commencement  of  proceedings  in  blinkruptcy,  pursu- 
ant to  the  act,  without  in  any  way  describing  the  proceedings,  except  by  the 
names  of  the  creditors,  and  the  words  **  pursuant  to  the  act,"  is  insufficient, 
for  it  does  not  state  a  time  nor  a  place,  nor  a  tribunal  before  which  the 
alleged  proceedings  in  bankruptcy  were  taken,  subsequent  to  which  and  with 
reference  to  which  the  accused  made  the  alleged  conveynnce  of  property,  nor 
allege  any  adjudication  or  proceedings  in  bankruptcy  b«*fore  a  court  of  com- 
petent jurisdiction,  nor  get  forth  any  facts  from  which  it  can  be  seen  that  anj 
court  had  jurisdiction  of  the  proceedings  alluded  to.  {U.  S,  v.  Latorre/S 
Blatch.  134.) 

(c)  This  clause  is  not  qualified  by  the  original  limitation  of  time.  It  is  a 
new  division  of  the  subject,  and  one  which  requires  no  such  limitation,  because 
the  prohibited  act  can  not  be  committed  before  bankruptcy.  The  offense  is 
complete  if  a  bankrupt  fraudulently  omits  from  his  schedule  any  property  or 
effects  with  the  designated  intent.  It  is  complete  without  a  final  examination. 
In  practice,  there  is  no  last  examination  in  bankruptcy,  nor  any  examination 
at  all,  unless  specially  ordered.  When  the  indictment  does  not  on  its  face  show 
that  the  defendant  was  a  citizen  of  the  United  States,  it  need  not  aver  that  he 
took  the  outh  of  allegiance.  If  the  defendant  was  a  citizen,  and  neglected  to 
take  the  oath,  he  must  show  it  in  defense.  {U.  S.  v.  CUirke,  4  B.  R.  59;  s.  c. 
1  L.  T.  B.  237 ;  s.  c.  3  L.  T.  B.  223.) 

{d)  Neither  as  to  the  proceedings  nor  jurisdiction  of  the  court  in  bankruptcy 
is  it  sufficient  in  an  indictment,  under  the  act,  to  rely  merely  upon  a  general 
averment.     All  matters  necessary  to  constitute  the  offense  must  be  pleaded. 
It  is  not  sufficient  to  aver  that  proceedings  in  bankruptcy  were  duly  com- 
menced.    It  must  be  pleaded  andproven,  m  order  to  convict,  that  a  petition 
in  bankruptcy  was  presented  to  the  district  court  by  a  certain  creditor,  nam- 
ing him,  and  also  the  amount  of  the  debt  of  such  petitioning  creditor,  and 
the  alleged  case  of  bankruptcy,  and  the  adjudication  of  bankruptcy.    It  roust 
appear  affirmatively  that  the  petitioning  creditor  had  a  right,  under  the  law*, 
to  commence  and  prosecuta  proceedings  in  bankruptcy.     The  amount  of  his 
debt  must  appear,  otherwise  the  court  would  have  no  jurisdiction     It  must 
appear  that  the  bankrupt  obtained  goods  within  three  months  of  the  bank- 
ruptcy by  mv?ans  of  a  representation,  which  he  knew  to  be  false,  that  he  was 
carrying  on  business  and  dealing  in  the  ordinary  course  of  trade,  and  such 
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repres3DtQtioD  must  actually  be  made- by  him.  The  description  of  the  goods 
obtained  by  the  defendant  should  state  a  certain  number  of  packages,  instead 
of  a  large  quantity.  This  can  be  ascertained  from  the  bills  of  sale.  The  de< 
scription  of  the  goods  in  an  indictment  should  be  as  definite  -as  in  a  declara- 
tion in  trover.  The  word  feloniously  should  be  omitted.  The  offenses  made 
indictable  are  misdemeanors.  And  in  drawing  indictments,  figures  for  dates 
should  not  be  used.  (Z7.  8.  v.  Prescott  €f  a/.  4  B.  R.  112;  s.  c.  2  Abb.  C.  C. 
169;  s.  c.  2  Biss.  325;  s.  c.  2  L.  T.  B.  184.) 

To  constitute  the  offense  the  accused  must — 

1.  Obtain  goods  and  chattels  from  some  person  or  persons  on  credit, 
under  the  false  pretense  of  carrying  on  business  and  dealing  in  the  ordinary 
course  of  trade. 

2.  Such  credit  must  be  obtained  within  three  months  before  the  com- 
mencement of  proceedings  in  bankruptcy. 

3.  Such  goods  and  chattels  must  be  obtained  on  credit  as  aforesaid  with 
intent  to  defraud. 

The  obvious  purpose  of  the  statute  is  to  prervent  persons  from  obtaining 
l^ods  on  credit,  with  the  expectation  on  the  part  of  those  who  give  the 
credit  that  they  will  be  disposed  of  in  the  ordinary  coarse  of  business,  when 
in  fact,  the  purchaser  intends  to  dispose  of  such  goods  in  some  extraordinary 
or  unusual  manner,  or  knows  that  he  is  insolvent,  and  that  the  goods  will  go 
into  the  hands  of  his  assignee  in  bankruptcy,  and  be  disposed  of  for  the 
benefit  of  his  creditors  generally,  and  not  in  the  usual  course  of  trnde.  It 
was  to  prevent  men  from  abusing  their  credit,  and  imposing  by  means  of  it 
upon  others,  that  the  act  was  passed  to  compel,  so  far  as  law  will  do  it,  the 
observance  of  good  faith  in  commercial  transactions  between  business  men. 
A  man^s  intentions  can  only  be  ascertained  from  his  acts.  Criminal  intentions 
are  not,  as  a  rule,  divulged,  but  arc  to  be  inferred  from  the  conduct  of  the 
parties.  From  the  circumstances  surrounding  the  whole  transaction,  the  jury 
are  to  infer  what  was  the  probable  purpose  and  intent  of  the  defendant  at 
the  time  he  obtained  the  goods.  The  short  time  that  elapsed  between  the 
purchase  and  the  unusual  transfer  of  the  goods,  the  false  and  conflicting 
statements  made  by  him  in  regard  to  his  financial  condition,  and  the  subter- 
fuges and  acts  resorted  to  by  him  to  keep  his  creditors  quiet,  are  circum- 
stances to  be  considered  as  tending  to  show  a  fraudulent  intent.  The  crim- 
inal intent  is  not  to  be  presumed  without  evidence.  The  law  presumes  every 
one  innocent  until  proven  guilty,  and  the  defendant  is  entitled  to  the  benefit 
of  every  reasonable  doubt.  The  doubt  must  be  a  reasonable  doubt — a  doubt 
engendered  by  the  insufiiciency  of  the  evidence  for  the  prosecution  to  estab- 
lish a  belief  of  guilt.  In  other  words,  it  must  be  unreasonable  to  believe 
him  guilty  under  all  the  proofs  in  the  case.  (U.  8.  v.  Franhy  3  B.  R.  quarto, 
175;  8.  c.  2  Biss.  263;  U,  8.  v.  Geary,  4  B.  R.  534;  U,  8.  v.  Thomas,  7  B.  R. 
188;  U.  8.  V.  Penn,  13  B.  R.  464.) 

The  statute  is  not  against  obtaining  goods  under  all  false  colors  and  pre- 
tenses, but  against  the  single  one — that  of  currying  on  business  and  dealing 
in  the  ordinary  course  of  trade.     (U.  8.  v.  PenUj  13  B.  R.  464.) 

The  pretense  may  be  by  conduct  as  well  as  by  words.  (CT.  8,  v.  Penn,  13 
B.  R.  464.) 

This  section  does  not  reach  an  offense  which  consists  in  a  conspiracy  to 
obtain  goods  under  faUe  pretenses.  The  adjudication  of  bankruptcy  against 
one  of  the  parties  engaged  in  such  a  conspiracy  does  not  divest  the  State 
courts  of  jurisdiction  to  try  the  other  conspirators.  {Comm.  v.  Walker,  4  B. 
R.  672;  8.  c.  108  Mass.  809.) 

{e)  The  scope  of  the  act  is  to  punish  frauds  on  the  creditors  generally, 
and  not  on  the  particular  creditor  who  sold  the  goods,  and  an  indictment 
which  charges  a  fraud  on  one  creditor  only  can  not  be  sustained.  If  the 
goods  were  obtiined  upon  credit  with  the  intent  of  di3{K>sing  of  them  to 
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raise  money,  the  fraud  on  the  seller  would  be  the  most  obvious  one ;  but  tl- 
object  of  the  statute  seems  to  be  to  punish  frauds  on  the  creditors   ffenerallv 
and  it  does  not  refer  the  intent  to  the  time  of  the  disposing  of  the  ^oods  om 
ot  the  usual  course  of  trade,  and  at  that  time  the  fraud  would  not  be  of  om 
creditor  more  than  of  the  rest.     {[L  8.  v.  Clark,  4  B.  R.  59;  s   c   1  L  T  B 
237  ;  8.  c.  3  L.  T.  B.  223 ;    U,  S.  v.  Penn,  13  B.  R.  464.) 

When  there  Ls  a  several  finding  on  each  count,  the  verdict  can  not  be  «e* 
aside  if  either  of  the  counts  is  good.  (U,  S.  v.  Clark,  4  B.  R.  59;  s  c  1 
L.  T.  B.  237;  s.  c.  3  L.  T.  B.  223.) 

The  making  of  a  fraudulent  chattel  mortgage  renders  a  party  liable  unde- 
this  provision.     (U.  8.  v.  Bayer,  13  B.  R.  88.) 

It  is  not  necessary  that  the  goods  which  have  been  fraudulently  disposed 
of  shall  have  been  obtained  within  three  months  before  the  commencemeDi 
of  the  proceedings  in  bankruptcy.     (U.  8.  v.  Smith,  13  B.  R.  61.) 

The  intent  to  defraud  may  be  established  bv  facts  and  circumstances.    (C. 
8.  V.  Penn,  13  B.  R.  464.) 

The  intent  to  defraud  may  be  inferred  from  all  the  circumstances  of  the 
case.     (U.  8.  v.  8mith,  13  B.  K.  61 ;   [T.  8.  v.  Bayer,  13  B.  R.  88.) 

It  must  be  shown  that  the  intent  existed  in  the  mind  of  the  defendant  at 
the  time  the  sale  was  made.     {U.  8.  v.  Penn,  13  B.  R.  464.) 

Every  man  is  presumed  to  intend  the  usual  and  ordinary  consequences  of 
an  act.     (U.  S.  v.  8mith,  13  B.  R.  61.) 

When  the  Government  introduces  evidence  tending  to  prove  that  the  de- 
fendant left  the  State  with  the  intention  of  remaining  absenr  therefrom,  the 
defendant  may  prove  that  while  on  the  journey  he  stated  his  intention  to  re- 
turn.    (JI,  8,  V.  Pe7m,  13  B.  R.  464.) 

The  defendant  may  put  in  evidence  his  former  good  character  in  rela- 
tion to  the  particular  crime  with  which  he  stands  charsred.  (U.  8.  v.  Penn, 
18  B.  R.  464.)  ^  ^ 

An  examination  of  a  witness  taken  before  a  commissioner  upon  an  issue 
contained  in  one  of  the  counts  is  admissible  if  he  has  since  died.  (U.  S.  v. 
Ptfnw,  13  B.  R.  464.) 

QiuBre.  Can  Congress  legislate  for  frauds  committed  by  a  debtor  on  a  sin- 
gle creditor  within  the  same  State,  unless  the  act  relates  to  bankruptcv  or  io 
some  other  matter  within  the  Federal  jurisdiction  ?  {U.  8,  v.  Clark,  4  B.  R. 
69;  8.  c.  1  L.  T.  B.  237;  s.  c.  3  L.  T.  B.  223.) 

Among  the  powers  of  Congress  enumerated  in  the'  Constitution  are  the 
powers  "to  establish  uniform  laws  on  the  subject  of  bankruptcies  throughout 
the  United  States,"  and  "to  make  all  laws  which  shall   be  necessary  and 
proper  for  carrying  into  execution  the  foregoing  powers  and  all  other  powers 
vested  by  the  Constitution  in  the  Government  of  the  United  States,  or  in  any 
department  or  officer  thereof."    If  this  clause  is  a  law  '*  necessary  and  proper" 
for  carrying  the  bankrupt  law  into  effect,  it  comes  within  the*latter  power 
named,  and  is  constitutional.     The  subject  of  bankruptcy,  in  a  general  sense, 
concerns  the  relation  of  debtor  and  creditor,  and,  in  a  particular  and  no  doubt 
stricter  sense,  concerns  such  relation  in  cases  where  the  debtor  is  unable  or 
unwilling  to  pay  his  debts.     Laws   upon  that  subject  have  for  their  object 
the  appropriation,  either  voluntarily  or   by  compulsion,  of  the  debtor's  prop- 
erty to  the  payment  of  his  debts  pro  tuato  or  in  full,  as  the  case  may  be,  and 
the  relief  of  honest  debtors.     To  accomplish  this  object,  these  laws  are  nisd<; 
to  operate  upon,  aflfect,  and  control  the  relations  of  the  parties  so  as  to  limit 
and  circumscribe  the  rights  of  the  debtor  in,  and  his  control  over,  his  P^P" 
erty,  and  the  rights  of  others  dealing  with  him  in  regard  thereto,  in  niany 
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particulars,  before  any  proceedings  in  bankruptcy  shall  have  been  com- 
menced by  or  against  such  debtor.     The  meaning  of  the  words  **  necessary 
and  proper"  has  been  judicially  determined  by  the  supreme  court  to  be 
*'  needfnV  "requisite,"  "  essential,"  '* conducive  to."    The  end  sought  by  a 
"bankrupt  law  is  the  appropriation  of  the  debtor's  property  to  the  payment  of 
liis   debts.     This  clause  is  for  the  prevention  of  frauds  by  debtors' on  their 
creditors,  by  which  that  end  may  be  defeated  or  impaired,  and  is  clearly  con- 
ducive and  plainly  adapted  to  the  end  sought.     The  proceedings  in  bank- 
ruptcy merely  constitute  the  machinery  by  which  the  appropriation  of  the 
debtor's  property  to  the  payment  of  his  debts  is  attained.    The  prevention  of 
tlie  fraud  denounced  by  the  clause  being  conducive  to  that  end,  it  makes  no 
difiference  whether  it  relates  to  a  fraud  committed  before  or  after  the  ma- 
chinery provided  for  the  accomplishment  of  the  end  is  set  in  motion.     A 
debtor  may  or  may  not  be  a  bankrupt.     From  the  fact  that  both  words 
**  debtor"  and  **  bankrupt,"  are  used,  and  in  the  disjunctive,  it  must  be  held 
Ihat  the  former  is  used  iti  the  clause  as  descriptive  of  a  person  who  is  a 
debtor,  but  who  has  not  at  the  time  of  committing  the  offense,  become  a 
bankrupt.     The  **  subject  of  bankruptcies,"  however,  as  used  in  the  Consti- 
tution, concerns  the  relation  of  debtor  and  creditor.    The  provision  in  regard 
to  the  time  is  merely  a  limitation.     The  act  which  the  clause  purports  to 
punish  is  an  offense  the  moment  it  is  committed.     ( U,  8,  v.  Fuzey^  6  B.  R. 
284;  s.  c.  6L.  T.  B.  184.) 

The  duty  of  a  commissioner  is  narrowed  to  the  single  inquiry,  not  whether 
there  is  sufficient  legal  evidence  to  convict  and  imprison  the  accused,  but 
whether  there  is  a  prima  facie  case.  If  probable  cause  is  shown  to  justify  the 
belief  that  the  accused  has  committed  the  crime  charged,  he  should  be  com- 
mitted for  trial.     (U.  8.  v.  Thomas,  7  B.  R.  188.) 

If  the  bankrupt  and  other  persons  conspire  to  commit  the  acts  made 
criminal  by  this  section  and  either  does  any  act  in  pursuance  of  such  con- 
spiracy to  effect  its  object,  they  are  liable  to  indictment  under  section  5440. 
{IT,  8.  V.  Bayer,  13  B.  R.  400.) 


NOTES   TO   RULES. 


RULE  I. 


Thb  entry  required  by  this  rule  should  be  roade  on  every  paper  filed  wi^li 
the  clerk,  whether  filed  with  him  in  the  first  instance,  or  with  the  register 
first  and  then  with  him.  Such  entry  is  a  certificate  for  which  he  is  entitled 
to  charge  fifteen  cents.     (In  re  Dean,  1  B.  R.  249;  s.  c.  1  L.T.  B.  9.) 

RULE  IV. 

The  proceedings  which  are  required  to  be  had  before  a  register  are  pro- 
ceedings which  are  to  take  place  after  an  adjudication  in  involuntary  bank- 
ruptcy, or  after  the  filing  of  a  voluntary  petition  whereon  an  adjudication  caa 
be  immediately  had.  {In  re  Holmes  &  Lissberger,  12  B.  R.  86 ;  s.  c.  49  Rovr. 
Pr.  142.) 

"When  the  petitioner  fails  to  appear  on  the  day  appointed  in  the  orJer  of 
reference,  he  may  appear  at  any  subsequent  day,  but  should  file  a  writtei 
affidavit  explaining  the  delay.     {In  re  Hatcher,  1  B.  R.  390.) 

RULE  V. 

Registers  may  take  cognizance  of  uncontested  petitions  filed  by  an  attorney 
against  the  asdgnee  to  compel  the  payment  of  his  fees  and  disbursements. 
{In  re  Henry  H.  Stafford,  13  B.  R.  378.) 

RULE  vn. 

The  register's  certificate  of  correctness  is  not  conclusive.  {In  re  W.  D. 
HUl,  1  B.  R.  16 ;  s.  c.  1  Ben.  821.) 

RULE  XI[. 

All  the  effect  that  can  be  given  to  this  rule,  so  far  as  it  relates  to  the  nwr- 
shal's  fees,  is  that  he  must  accompany  his  return  with  vouchers  whenever 
practicable.  {In  re  Donahue,  8  B.  R.  453;  contra^  in  re  Talbot,  2  B.  R.  280; 
8.  c.  2  L.  T.  B.  15.) 

Whenever  vouchers  are  omitted,  the  marshal  must  state  in  his  return  the 
reasons  for  such  omission,  or  produce  other  testimony  for  that  pnrpose,  m 
order  that  the  court  may  judge  of  the  practicability  of  his  obtaining  Touch- 
ers.    {In  re  Eugene  Comstoak  et  al.  9  B.  R.  88.) 

The  courl;  may  exercise  a  discretion  in  the  matter,  and  act  upon  the  ac- 
count without  insisting  upon  the  production  of  the  vouchers,  where  it  is  mw^ 
to  appear  that  they  were  omitted  by  oversight,  and  it  is  impracticable  to  ob- 
tain tham.     {In  re  Eugone^Comstock  et  al,  9  B.  R  88.) 
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RULE  xnr. 


This  rule,  as  far  as  it  relates  to  the  seizure  of  property  by  the  marshal, 
applies  only  to  involuntary  cases.  {la  re  Hasbrouck,  1  B.  R.  75 ;  s.  c.  1  Ben. 
402.) 

This  rule  provides  a  particular  course  of  procedure  in  all  cases  of  contro- 
verted possession,  both  when  the  property  has  already  come  to  the  hands  of 
the  marshal  as  when  it  is  in  the  hands  of  the  adverse  claimant,  and  the  as- 
sig^nee  or  petitioning  creditor  seeks  its  possession.  The  amendment  was  un- 
doubtedly made  on  account  of  the  too  general  terms  of  the  original  rule  to 
m<;et  vexed  questions  of  possession,  pendente  lite.  {In  re  Hunt,  2  B.  R.  589 ; 
8.  c.  1  C.  L.  N.  169 ;  in  re  Briggs,  3  B.  li.  688 ;  9.  c.  2  C.  L.  N.  218.) 

RULE  XIV. 

This  rule  prohibits  the  use  of  dots  to  indicate  anything  necessary  to  be 
stated.     {In  re  Ome,  1  B.  R.  79;  s.  c.  1  Ben.  420.) 

An  illegible  petition  can  not  be  filed.  (Anon.  1  B.  R.  215;  in  re  Robert 
Malcolm,  4  Law  Rep.  488.) 

Illegible  schedules  should  be  amended.  {In  re  Hall,  2  B.  R.  192;  s.  c.  16 
Pitts.  L.  J.  52.)  ^ 

RULE  XVL 

If  no  express  rule  were  prescribed  no  doubt  would  exist  as  to  the  proper 
practice  where  the  jurisdiction  of  two  diflferent  courts,  to  adjudge  the  debtor 
bankrupt  and  administer  his  estate,  should  be  invoked.    The  familiar  practice 
of  courts  of  equity  acting  under  the  same  general  jurisdiction  would  require 
them,  when  their  jurisdiction  should  be  invoked  for  the  distribution  of  the 
same  fund  by  different  complainants,  to  admit  the  court  first  obtaining  juris- 
diction of  the  fund  by  the  institution  of  a  suit,  to  proceed  therewith  to  its 
full  and  complete  disposal.    The  district  courts  are  Federal  tribunals  acting 
under  Federal  laws,  constituting  a  single  system  operating  alike  in  both  juris- 
dictions, and  necessarily  governed  by  the  same  rules,  and  proceeding  to  the 
same  identical  result.    There  is  but  one  bankrupt  law.    Tne  authority  and 
jurisdiction  of  the  courts  are  derived  from  one  source,  and  the  reasons  for  con- 
fining the  administration  of  the  estate  to  a  single  tribunal  are  of  great  force. 
If  the  character  of  the  case  is  anomalous,  not  precisely  answering  the.  descrip- 
tion of  the  Rule  or  the  act,  the  Rule,  from  its  obvious  fitness  and  propriety, 
should  be  the  guide,  to  avoid  complication,  embarrassment  and  expense,  if 
not  inevitable  conflict.    It  may  not  follow  that  the  court  in  which  the  latest 
petition  is  filed  must  or  ought  to  dismiss  the  proceeding  lawfully  and  reg- 
ularly instituted,  but  it  should  at  least,  on  proper  application,  stay  the  pro- 
ceedings until  some  adjudication  touching  the  bankruptcy  be  had  in  the 
tribunal  in  which  the  petition  was  first  filed,  or,  if  the  debtor  has  already  been 
adjudged  bankrupt  there,  abstain  from  an  apparent  interference  with  the 
title  of  the  assignee  to  the  estate.     {In  re  Boston  R.  R.  Co.  6  B.  R.  209,  222 ; 
B.  c.  9  Blatch.  101,  409.) 

RULE  XIX. 

Where  there  is  litigation  concerning  the  property  to  be  exempted,  the 
twenty  days  is  to  be  computed  from  the  t^srmination  of  the  suit.  {In  re 
Shields,  1  B.  R.  344.) 

The  auxiliary  *'may"  in  this  rule  is  not  to  be  taken  in  an  imperative 
sense.  The  supreme  court  intended  to  leave  a  discretion  to  the  district  and 
circuit  courts,  to  permit  them  to  repair  accidents,  correct  mistakes,  and  pre- 
vent frauds.     {In  re  Perdue,  2  B.  R.  183 ;  s.  c.  2  W.  J.  279.) 
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Where  the  exceptions  go  to  the  title  of  the  exempted  property,  they  need 
not  be  filed  within  the  required  time.  {In  re  Perdue,  2  B.  R.  183;  8.  c.  2  W. 
J.  279;  in  re  Jackson  &  Pearce,  2  B.  R.  508.) 

Where  the  exceptions  relate  to  articles  included  in  the  terms  "  household 
and  kitchen  furniture  or  other  articles,"  they  must  be  filed  within  the  pre- 
scribed time.     {In  re  Gainey,  2  B.  R.  526.) 

RULE  XXIV. 

This  rule  is  enabling,  not  prohibitory.  A  creditor  who  does  not  file  bi:» 
specifications  within  the  prescribed  time  will  lose  the  opportunity  of  doing 
so.  But  he  has  the  right  to  file  them  at  any  stage  of  the  proceedings.  [In  rt 
Baum,  1  B.  R.  5;  8.  c.  1  Ben.  274;  in  re  McVey,  2  B.  R.  257.) 

Where  a  creditor  regularly  enters  his  appearance,  but  fails  through  inad- 
vertence to  file  his  specifications  within  the  prescribed  time,  the  court,  on 
cause  shown,  will  allow  him  to  file  them  nunc  pro  tune.  {In  re  Grefe,  2  B.  R 
529.) 

RULE  xxvn. 

This  rule  only  applies  to  the  court  in  which  the  proceidings  in  bank- 
ruptcy are  pending.     {In  re  Seymour,  1  B.  R.  29 ;  s.  c.  1  Ben.  348. ) 

RULE  xxvm. 

When  an  assignee  fails  to  make  a  report  to  the  court,  of  funds  received  by 
him,  it  must  be  assumed  that  no  funds  have  been  received  by  him,  and  that 
no  deposits  have  been  made  by  him.  In  order  to  w^arrant  proceedings  against 
an  assignee  for  not  complying  with  Rule  XXYIII,  it  must  be  shown  at  lesft 
by  prima  facie  evidence  that  he  has  received  funds  or  made  deposits  in  respect 
to  which  he  ought  to  have  made  a  report  under  Rule  XXVIII.  {In  re  Good- 
win, 3  B.  R.  417.) 

RULE  XXX. 

The  following  fees  may  be  charged  by  the  register  in  composition  cases: 

For  ofiice  and  incidental  expenses $5  00 

For  general  meeting  of  creditors 3  00 

For  service  under  order  of  court,  per  day 6  00 

For  filing  papers  not  before  filed  with  clerk,  each 10 

For  examination  of  bankrupt,  each  folio  20 

For  aflSdavits,  each 25 

For  ordering  adjourned  meeting 1  00 

For  holding  adjourned  meeting 3  00 

For  each  folio  in  the  report 10 

{In  re  Benjamin  F.  Spillman,  13  B.  R.  214.) 

An  allowance  for  the  attention  of  the  marshal  in  taking  care  of  property 
can  only  be  made  when  the  marshal  himself  in  person  actually  and  Dcceasarily 
gives  his  personal  attention  in  taking  care  of  the  bankrupt's  property,  and 
does  not  cover  personal  attention  by  a  deputy.  {In  re  Johnston  «  Hall,  12 
B.  R.  345.) 

For  the  custody  of  property  the  marshal  is  entitled  to  be  allowed  what  is 
necessarily  and  actually  disbursed  and  paid  by  him  to  a  keeper  or  keepeWi 
but  the  entire  amount  can  not  exceed  two  dollars  and  fifty  cents  a  day.  v^ 
re  Johnston  &  Hall,  12  B.  R.  345.) 
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A  party  who  is  in  the  employ  of  the  marshal,  and  in  receipt  of  his  usual 
salary,  can  not  be  allowed  compensation  for  services  rendered  in  making  out 
the  bankrupt's  schedules.     {In  re  Barnes  Brother  &  Herron,  1  W.  N.  21.) 

If  the  keeper  is  employed  during  any  part  of  the  time  in  taking  an  in- 
ventory, and  is  entitled  to  be  paid  therefor,  that  ought  to  diminish  his  al- 
lowance as  keeper.     {In  re  Johnston  &  Hall,  12  B.  R.  345.) 

At  the  rate  of  $2  50  per  day  the  marshal  can  only  be  allowed  for  the  serr- 
ices  of  one  keeper.     {In  re  Johnston  &  Hall,  12  B.  R.  345.) 

The  marshal  has  a  right  to  be  allowed  one  dollar  per  hour  for  the  time  of 
persons  whom  he  employs  to  take  an  inventory  which  is  necessarily  employed 
in  taking  it.     {In  re  Johnston  &  Hall,  12  B.  R.  345.) 

No  allowance  can  be  made  for  the  time  spent  by  the  marshal  in  verifying 
the  inventory  with  the  assignee.     {In  re  Johnston  &  Hall,  12  B.  R.  345.) 

The  marshal  may  charge  for  a  copy  of  the  inventory  furnished  to  the  as- 
signee at  the  rate  of  ten  cents  a  folio.    (In  re  Johnston  &  Hall,  12  B.  R.  345.) 

The  marshal  is  entitled  to  a  fee  of  two  dollara  for  serving  a  copy  of  the 
petition,  as  well  as  a  copy  of  the  order  to  show  cause  on  the  debtor  in  an 
involuntary  case.     {In  re  Burnell  Bros.  14  B.  R. ;  s.  c.  3  Cent.  L.  J.  450.) 

The  marshal  may  be  allowed  a  commission  on  money  collected  by  him 
under  the  warrant.     {In  re  Frederick  Pfaff,  7  Ben.  61.) 

The  marshal  is  entitled  to  two  per  centum  on  the  disbursements  made  by 
him.  {In  re  Johnston  &  Hall,  12  B.  R.  345 ;  in  re  Burnell,  14  B.  R. ;  s.  c.  3 
Cent.  L.  J.  450.) 

The  marshal  is  not  entitled  to  an  allowance  by  way  of  commissions  on  the 
value  of  property  for  its  custody.  {In  re  Johnston  &  Hall,  12  B.  R.  345;  in 
re  Burnell,  14  B.  R. ;  s.  c.  3  Cent.  L.  J.  450.) 

Where  the  case  is  settled,  the  marshal  is  entitled  to  a  commission  of  one 
per  centum  on  the  first  five  hundred  dollars,  and  one-half  of  one  per  centum 
on  the  excess  over  fiye  hundred  dollars,  for  the  custody  of  property  and 
money.     {In  re  Johnston  &  Hall,  12  B.  R.  345.) 

When  the  marshal  has  concluded  his  services,  he  may  have  bis  bill  taxed, 
if  there  is  an  assignee,  without  waiting  for  the  presentation  of  the  final  ac- 
count.   {In  re  Philip  Rein,  18  B.  R.  551.) 

Notice  of  the  taxation  may  be  given  to  the  assignee,  and  it  is  not  neces- 
sary to  give  notice  to  the  creditors.     {In  re  Philip  Rein,  13  B.  R.  551.) 

The  assignee  should  examine  the  bill,  and  if  he  is  satisfied  that  it  is  law- 
fully taxable  at  a  certain  amount,  he  may  consent  to  its  being  taxed  at  that 
amount.     {In  re  Philip  Rein,  13  B.  R,  551.) 

The  consent  of  the  assignee  is  a  sufficient  warrant  for  the  clerk  to  tax  a 
bill  for  the  amount  so  consented  to.     {In  re  Philip  Rein,  13  B.  R.  551.) 

When  the  taxation  is  made,  it  is  conclusive  on  the  marshal  and  the  as- 
signee for  the  time  being,  and  the  marshal  is  entitled  to  receive  the  amount 
of  his  bill  so  taxed,  unless  it  is  shown  that  there  is  some  fraud  or  bad  faith 
on  the  part  of  the  marshal  or  the  assignee.    {In  re  Philip  Rein,  13  B.  R.  551.) 

RULE  XXXII. 

The  petitioner  need  only  use  such  of  the  forms  as  are  appropriate  to 
and  descriptive  of  the  debts  and  property  he  is  required  to  list.  He  should 
state,  however,  the  reason  why  the  other  forms  are  omitted.  (Anon.  B.  R. 
Sap.  27.) 
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The  petitioner  is  not  restricted  to  the  letters  printed  on  the  echedule-?. 
He  may  exhaust  the  alphabet,  and  use  other  marks,  if  he  can  thereby  set 
forth  his  property  more  lucidly.     (In  re  Bailee,  2  B.  R.  228. ) 

RULE  XXXIV. 

If  the  creditor  fails  to  appear  and  submit  to  examination,  the  register 
may  expunge  or  diminish  the  claim  by  default.  The  citation  throws  upon 
the  creditor  the  burden  of  supporting  his  claim  by  further  proof  than  that 
already  filed.  If  the  creditor  is  unable  to  attend  in  pursuance  of  the  notice, 
he  should  take  steps  to  procure  a  postponement  until  he  can  attend  or  the 
taking  of  the  examination  elsewhere  before  another  register  or  commis- 
sioner if  need  be.  (In  re  Ira  A.  &  Chas.  W.  Lount,  11  B.  R.  315;  8.  c.  7 
C.  L.  N.  155.) 

When  an  assignee  files  a  petition  for  the  re-examination  of  a  proof,  the 
creditor  need  only  ofier  himself  for  cross-examination,  and  the  assignee,  if 
he  wishes  to  contest  the  proof,  must  offer  such  opposing  evidence  as  he  may 
have.     (In  re  Wm.  L.  Robinson,  14  B.  R.  130.) 

The  exhibits  annexed  to  the  answer  can  not  be  used  as  evidence,  unless 
they  are  proved  in  the  usual  manner.     (Ganby  v.  McLear,  13  B.  R.  22.) 

The  answer  to  a  motion  to  expunge  a  proof  can  not  be  used  as  evidence. 
(Canhy  v.  McLtar,  13  B.  R.  22.) 

Where  a  motion  is  made  to  expunge  a  proof,  the  burden  of  proof  resta  on 
the  par<y  making  the  motion,  and  he  is  entitled  to  the  opening  and  reply. 
(Canby  v.  McLear^  13  B.  R.  22.) 

Upon  a  motion  to  expunge  a  proof,  the  testimony  of  the  bankrupt  is  mi 
competent  unless  he  is  produced  as  a  witness.     ( Canhy  v.  McLear,  13  B.  R  22.) 

A  party  who  has  obtained  an  order  for  forming  an  issue  can  not  have  it 
revoked  if  the  other  party  did  not  object  to  the  order  but  does  object  to  the 
revocation.     (In  re  James  8.  Aspinwall,  7  Ben.  154.) 

The  register  has  no  authority  to  require  the  parties  to  form  an  issue  if 
either  of  them  objects  until  it  appears  to  the  register  that  the  claim  ought  to 
be  expunged  or  diminished,  and  until  objection  is  then  made  to  his  making 
an  order  to  that  eflect.     (In  re  James  S.  Aspinwall,  7  Ben.  154.) 

The  justices  of  the  supreme  court  did  not  intend  to  make  this  mode  of 
proving  or  acknowledging  letters  of  attorney  exclusive.  (In  re  Butterfield  & 
Burr,  14  B.  R.  195.) 

A  power  of  attorney  which  is  not  acknowledged  before  a  register  in  bank- 
ruptcy, or  a  commissioner  of  a  circuit  court  is  not  sufficient  to  authorize  the 
agent  to  act.     (In  re  Wm.  C.  Christley,  10  B.  R.  268.) 

RULE  XXXVI. 

This  Rule  is  entirely  prospective  in  its  operation,  and  purports  to  refer  only 
to  proceedings  for  composition  initiated  after  its  adoption.  (In  re  Bo\mes& 
Lissberger,  12  B.  R  86;  s.  c.  49  How.  Pr.  142.) 
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FORM  No.  4. 


This  form  is  not  a  special  order.  The  authority  conferred  by  it,  **  to  take 
such  other  proceedings  as  are  required  by  the  act,"  means  such  other  proceed- 
ings as  the  act  requires  the  register  to  take.  {In  re  Bellamy,  1  B.  R.  113  ;  s. 
c.  1  Ben.  474.) 

FORM  No.  6. 

The  marshal  has  no  discretion,  but  must  serve  all  notices  by  mail,  unless 
otherwise  specially  directed.  It  is  competent  for  the  register  to  strike  out 
the  words  ''  or  personally."    (Anon.  1  B.  R.  216.) 

FORM  No.  15. 

The  register  has  no  power  to  approve  or  confirm  the  choice  of  an  assignee 
elected  by  the  creditors.  (In  re  J.  O.  Smith,  1  B.  R.  243;  s.  c.  2  Ben.  113  ; 
in  re  BcheiflFer  &  Garrett,  2  B.  R.  691 ;  s.  c.  1  C.  L.  N.  261.) 

FORM  No.  18. 

The  word  "is"  in  the  form  before  the  word  •*  possessed,"  is  probably  a 
misprint.  The  form  is  evidently  copied  almost  verbatim  from  the  form  of 
assignment  used  under  the  Massachusetts  insolvent  law.  {In  re  Patterson,  1 
B.  R.  126 ;  8.  c.  1  Ben.  608.) 

m 

FORM  No.  26. 

There  are  no  general  words  in  the  power.  Throughout  the  whole  instru- 
ment there  are  only  three  things  authorized  to  be  done  by  the  attorney :  1st. 
To  attend  meetings  or  sittings ;  2d.  To  vote  at  the  same ;  and,  8d.  To  accept, 
for  the  signer  of  the  letter  of  attorney,  the  appointment  of  assignee.  No 
other  power  is  granted ;  no  other  act  is  specified  to  do  which  authority  is 
given,  and  there  are  no  general  words  whatever,  which  will  include  any 
other  act.     {Creditors  v.  Williams,  4  B.  R.  680;  s.  c.  2  L.  T.  B.  166.) 

FORM  No.  84. 

The  note  to  this  form  contemplates  that  a  petition  for  the  sale  of  property 
subject  to  a  mortgage  may  be  presented  to  the  court  by  the  assignee,  but  the 
assignee  may  sell  the  property  subject  to  the  mortgage  without  such  an  order. 
(In  re  McClellan,  1  B.  R.  389.) 

FORM  No.  61. 

The  words  "  other  persons  in  interest,'  in  the  order  of  this  form,  author- 
izes a  party  having  a  pecuniary  Interest,  though  not  a  creditor  who  has  proved 
his  debt,  to  appear  and  oppose  the  discharge.     (In  re  Bcutelle,  2  B.  R.  129  ; 
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8.  c.  15  Pitts.  L.  J.  616 ;  in  re  Murdock,  3  B.  R.  146  ;  s.  c.  Lowell,  369 ;  a.  c.  t 
L.  T.  B.  97.) 

FORM  NO.  52. 

This  notice  is  to  be  sent  by  the  clerk  when  served  by  mftil.  (In  re  BeUunj, 
1  B.  R.  113;  B.C.  IBen.  474.) 

FORM  No.  53. 

The  recital  in  this  form  that  the  creditor  ^*  has  proyed  his  debt,"  shows 
that  no  creditors  except  those  who  have  proved  their  debts  can  oppose  tbe 
discharge.    (In  re  Burk,  8  B.  R.  296 ;  s.  c.  1  Deady,  425 ;  s.  c.  3  L.  T.  B.  45.) 


ADDENDA. 


Article  I9  Section  S. 


Whether  a  State  insolvent  law  is  unconstitutional,  is  a  question  that  can 
not  be  raised  by  the  defendant  in  an  action  by  an  insolyent  trustee  to  recover 
a  debt  due  to  the  estate.     (Shryock  y.  Bashore,  33  Leg.  Int.  383.) 

Section  563. 

Where  an  involuntary  proceeding  is  dismissed,  and  then  reinstated  with- 
out further  notice  to  or  appearance  by  the  debtor,  the  adjudication  is  void, 
and  a  payment  to  an  assignee,  under  an  order  of  the  district  court,  will  not 
protect  the  party  making  such  payment.     {Gtige  v.  Gates,  62  Mo.  413.) 

Section  711. 

The  jurisdiction  of  a  State  court  over  a  pending  action  to  enforce  a  me- 
chanic's lien  is  not  divested  by  proceedings  in  bankruptcy.  {8Usbel  v.  Simeon, 
62  Mo.  255.) 

Section  4972. 

If  a  creditor  claims  that  a  sale  of  his  claim  is  void,  on  account  of  fraud, 
the  controversy  may  be  determined  by  the  bankrupt  court  that  has  control  of 
the  fund.     {Frank  v.  Tolman,  75  III.  748.) 

This  clause  does  not  confer  or  take  away  jurisdiction  of  the  State  courts, 
but  simply  allows  the  Federal  courts  to  decline  to  entertain  actions  at  com- 
mon law  to  which  the  assignee  is  a  party  in  which  the  debt  demanded  is  less 
than  five  hundred  dollars.    {Goodrich  v.  Wilson,  119  Mass.  429.) 

If  the  execution  creditor,  who  is  restrained  on  a  summary  petition,  ap- 
pears and  asks  for  an  order  directing  the  sheriff  to  sell  the  propertv  and  bring 
the  proceeds  into  the  bankrupt  court,  he  can  not  maintain  an  action  against 
the  sheriff  to  recover  the  proceeds  after  the  latter  has  complied  with  this 
order.    {O'Brim  v.  Weld,  92  U.  8.  R.  81.) 

A  State  court  has  jurisdiction  of  an  action  brought  by  an  assi^ee  to 
recover  money  received  by  a  creditor  from  the  bankrupt  as  a  pre^rence. 
{Glajtin  v.  Houseman,  14  A.  L.  J.  873 ;  Goodrich  v.  WUsan,  119  Mass.  429.) 

Section  4979. 

A  bill  in  equity  may  be  filed  to  recover  money  paid  by  the  bankrupt  to  the 
defendant  as  a  preference.     {Flanders  v.  Abbey,  6  Biss.  16.) 

Section  4986. 

The  power  to  stay  proceedings  in  the  district  court  pending  a  review  is  a 
matter  in  the  discretion  of  the  court,  and  ought  not  to  be  exercised  onlees  it 
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is  shown  that  the  plaintiff  in  the  review  will  otherwise  be  prejudiced  or 
seriously  endangered  in  his  rights.  (In  re  Oregon  B.  P.  &  P.  Co.  14  B.  K 
394.) 

Section  5021. 

The  appointment  of  a  receiver  in  a  proceeding  in  a  State  court  to  wind 
up  an  insolvent  corporation  is  no  bar  to  a  proce^ing  in  involuntary  bank- 
ruptcy against  the  corporation.     (In  re  National  Life  Ins.  Co.  6  Bias.  85.) 

An  allegation  upon  belief  without  charging  either  information  or  know- 
ledge that  the  petitioners  constitute  the  requisite  proportion  of  creditors  is^ 
sufficient.     (In  re  Henry  A.  Mann,  51  How.  Pr.  174.) 

Section  5024. 

An  attorney  who  directs  the  marshal  to  take  goods  under  a  warrant  is  not 
liable  for  trespass  unless  the  direction  in  some  degree  wrought  injury  to  the 
owner,  or  was  in  some  degree  the  cause  of  such  injury.  (Riee  v.  Melendy,  41 
Iowa,  895.) 

If  the  preferred  creditor  was  a  witness  in  the  proceedings  to  put  the 
debtor  into  bankruptcy,  he  may  be  enjoined  from  prosecuting  a  suit  subse- 
quently instituted  in  a  State  court  against  the  marshal  for  trespass  in  taking^ 
the  property  under  the  warrant    (In  re  S.  S.  Miller,  6  Biss.  80.) 

Section  5044. 

A  certificate  of  membership  in  a  board  of  trade  where  no  profits  are  given 
to  the  members  further  than  what  is  derived  from  the  incidental  use  made  by 
a  member  of  the  privileges  which  his  membership  g^ves  him,  is  a  mere  per- 
sonal privilege,  and  does  not  pass  to  the  assignee.  (In  re  Israel  Sutherland,  6 
Biss.  620.) 

If  an  insolvent  debtor  in  an  attachment  suit  gives  a  bill  of  sale  of  the 
attached  goods  to  a  receiptor,  with  an  understanding  that  the  property  shall 
be  sold  and  the  proceeds  applied  toward  the  payment  of  the  debt  of  the 
attaching  creditor,  without  regard  to  the  attachment  and  without  a  demand 
perfected  in  an  execution,  that  is  a  preference,  but  if  the  understanding  is 
that  the  proceeds  shall  be  held  by  the  receiptor  as  security  against  his  liabUity 
on  his  receipt  and  applied  to  the  debts  only  upon  demand  duly  made  on 
execution,  the  bill  of  sale  is  valid.     (Parsons  v.  fopliff^  119  Mass.  245.) 

Section  5046. 

A  creditor  who  is  precluded  from  assailing  an  assignment  as  fraudulent 
can  not  obtain  a  lien  on  the  property  which  will  be  valid  as  against  the 
assignee.     (Johnson  v.  Rogers^  14  B.  R.) 

A  creditor  who,  with  full  knowledge  of  the  facts  that  constitute  the  frandr 
concurs  with  other  creditors  in  assenting  to  its  execution,  can  not  impeach  it 
as  fraudulent.    (Johnson  v.  Rogers^  14  B.  R.) 

A  party  who  takes  a  colorable  transfer  of  a  claim  from  a  trustee  who  has 
accepted  the  trust  with  full  knowledge  of  all  the  facts,  can  not  impeach  the 
assignment.    (Johnson  v.  Rogers^  14  B.  R.) 

A  creditor  who  has  assented  to  an  assignment  Tnay  purchase  a  claim  from 
a  creditor  who  has  not  done  so,  and  as  to  that  claim,  may  impeach  the  assign- 
ment.   (Johnson  v.  Rogers,  14  B.  R.) 

A  creditor  who  purchases  property  from  the  trustee  in  ignorance  of  the 
fhiud  is  not  precluded  from  impeaching  the  assignment.  (Johnson  v.  Rogert, 
14  B.  R.) 

A  party  who  purchases  a  judgment  has  no  higher  right  to  impeach  a 
fraudulent  assignment  than  his  assignor  had.     (Johnson  v.  Rogers,  14  B.  R.) 
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Section  5075. 


The  lien  acoulred  by  filing  a  creditor's  billeztonds  only  to  property  which 
'can  not  be  reached  on  execution.     (Johnson  v.  Rogers^  14  B.  R.) 

Until  a  receiver  is  appointed  in  the  creditor's  action,  there  is  no  lien  as 
against  chattels  that  are  subject  to  levy  and  sale  on  execution  that  can  be  up- 
held as  against  the  assignee.     (Johnson  v.  Bogers,  14  B.  R.) 

If  an  assignment  is  fraudulent,  a  creditor  may  obtain  a  lien  upon  the  real 
estate  by  getting  a  judgment,  and  upon  the  personal  property  by  the  levy  of 
an  execution  thereon,  and  such  lien,  if  obtained  before  the  commencement  of 
the  proceedings  in  bankruptcy,  is  valid  as  against  the  assignee.  (Johnson 
V.  Bogers,  14  B.  R.) 

If  there  are  several  judgments,  the  priority  of  the  lien  on  the  real  estate 
13  determined  by  the  order  in  which  the  judgments  are  obtained,  and  the 
prioritv  of  the  lien  on  the  personal  property  is  determined  by  the  order  of  the 
levy  Of  execution.     (Johnson  v.  Rogers^  14  B.  R.) 

A  judgment  {gainst  a  partner  individually  is  a  lien  on  real  estate  held  by 
the  firm,  subject,  however,  to  the  payment  of  the  firm  debts  and  the  equities 
of  the  other  partner.     (Johnson  v.  Rogers,  14  B.  R.) 

A  sale  under  a  deed  of  trust  is  valid,  although  the  holder  of  a  second 
deed  of  trust  on  the  property  was  bankrupt  at  the  time  thereof.  (Long  v. 
Rogers,  6  Biss.  416.) 

Section  50S4. 

If  the  creditor  is  precluded  from  proving  his  claim,  on  account  of  receiv- 
ing a  preference  and  refusing  to  surrender  it,  a  guarantor  can  not  prove  it. 
4^In  re  C.  B.  Ayers,  6  Biss.  48.) 

Section  5092. 

It  is  proper  to  take  the  views  of  the  creditors  in  regard  to  the  fees  and 
charges  of  the  assi^ee,  whether  a  majority  is  present  or  not,  but  their  views 
are  not  necessarily  binding.     (In  re  Merchants'  Ins.  Co.  6  Biss.  252.) 

The  allowance  of  a  reasonable  compensation  is  no  part  of  the  duty  of  the 
creditors'  meeting,  nor  of  the  register,  but  is  to  be  made  by  the  court  in  the 
exercise  of  a  jumcial  discretion  in  view  of  the  nature  of  the  duties  per- 
formed, and  the  degree  of  compensation  received  from  the  regular  fees.  Tlie 
proper  practice  is  to  apply  to  the  court  for  the  allowance  previous  to  the  final 
meeting.     (In  re  Merchants'  Ins.  Co.  6  Biss.  252.) 

The  assignee's  account  may  be  submitted  to  the  creditors'  meeting  for 
examination,  discussion,  explanation,  and  approval  before  it  is  audited.  (In 
re  Merchants'  Ins.  Co.  6  Biss.  252.) 

Ample  opportunity  should  be  given  all  creditors  to  examine  and  object  to 
the  assignee's  account,  but  the  meeting  may,  on  motion,  dispense  with  the 
reading  of  the  account  and  vouchers  in  detail.    (In  re  Merchants'  Ins.  Co.  6 

Biss.  252.) 

Section  5102. 

If  the  assignee  resists,  the  bankrupt  is  not  entitled  to  have  the  property 
turned  over  to  him,  although  no  debts  have  been  proved  against  the  estate, 
and  a  long  time  has  elapsed  since  the  filing  of  the  petition.  (In  re  John  8. 
Wright,  6  Biis.  817.) 
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Section  5106. 

A  proceeding  on  an  attachment  issued  more  than  four  months  before  the 
commencement  of  the  proceedings  in  bankruptcy  may  be  stayed,  (iiay  y. 
WigU,  119  Mass.  426.) 

Section  5128. 

Statements  made  by  the  bankrupt  in  regard  to  his  condition  at  the  time 
of  getting  the  money  are  not  admissible,    {^oodrick  v.  WtUon^  119  Mass  .429.) 

Where  the  defendant  admits  that  a  statement  made  by  the  bankrupt  on 
examination  in  his  presence  is  true,  the  statement  may  be  proTed  by  any  ooe 
who  heard  it.     {^Goodrich  y.  Wilton,  119  Mass.  429.) 

Section  51 29, 

If  an  insolvent  debtor  pays  a  fee  to  an  attorney  for  the  purpose  of  hinder 
ing,  delaying,  or  impeding  the  provisions  of  the  act,  and  the  atto  mey  know 
that  the  debtor  is  insolvent,  and  that  such  is  his  purpose,  the  fee]  may  be 
recovered  by  the  assignee.     (Ooadrieh  v.  WiUon^  119  Mass.  429.) 
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OcTOBEB  Tebm,  1874. 

It  is  hereby  ordered  by  the  Chief  Justice  and  Associate  Justices  of 
the  Supreme  Court  of  the  United  States,  in  pursuance  of  the  powers 
conferred  upon  them  by  the  several  acts  of  Congress  in  that  behalf,  that 
the  general  orders  in  bankruptcy  heretofore  established  by  the  court  be, 
and  they  are  hereby,  amended  so  as  to  read  as  follows : 

I. 

DUTIKS   OF   CLERKS    OF   DISTRICT   OO0RT8.     . 

The  clerks  of  the  several  district  courts  shall  enter  upon  each  petition 
in  bankruptcy  the  day,  and  the  hour  of  the  day,  upon  which  the  same 
shall  be  filed ;  and  shall  also  make  a  similar  note  upon  every  subsequent 
paper  filed  with  them,  except  such  papers  as  have  been  filed  before  the 
register,  and  so  indorsed  by  him ;  and  the  papers  in  each  case  shall  be 
kept  in  a  file  by  themselves.  No  paper  shall  be  taken  from  the  files  for 
any  purpose  except  by  order  of  the  court.  Every  paper  shall  have  in- 
dorsed upon  it  a  brief  statement  of  its  character.  The  clerks  shall  keep 
a  docket,  in  which  the  cases  shall  be  entered  and  numbered  in  the  order 
in  which  they  are  commenced ;  and  the  number  of  each  case  shall  be  in- 
dorsed on  every  paper.  The  docket  shall  be  so  arranged  that  a  brief 
memorandum  of  every  proceeding  in  each  case  shall  be  entered  therein, 
in  a  manner  convenient  for  reference,  and  shall  at  all  times  be  open  for 
public  inspection.  The  clerks  shall  also  keep  separate  minute-books  for 
the  record  of  proceedings  in  bankruptcy,  in  which  shall  be  entered  a  min- 
ute of  all  the  proceedings  in  each  case,  either  of  the  court  or  of  a  register 
of  the  court,  under  their  respective  dates. 

II. 

PROCESS. 

All  process,  summons,  and  subpoenas  shall  issue  out  of  the  court 
under  the  seal  thereof,  and  be  tested  by  the  clerk ;  and  blanks,  with  the 
signature  of  the  clerk  and  seal  of  the  court,  may,  upon  application,  be 
furnished  to  the  registers. 

IH. 

APPEARANCE. 

Proceedings  in  bankruptcy  may  be  conducted  by  the  bankrupt  in 
person  in  his  own  behalf,  or  by  a  petitioning  or  opposing  creditor ;  but  a 
creditor  will  only  be  allowed  to  manage  before  the  court  his  individual 
interest.      Either  party  may  appear  and  conduct  the  proceedings  by 


858        GBNEEAL  ORDERS  IN  BANKRUPTCY. 

• 

attorney,  who  shall  be  an  attorney  or  counsellor  authorized  to  practice  in 
the  circuit  or  district  court.  The  name  of  the  attorney  or  counsellor,  with 
his  place  of  residence  and  business,  shall  be  entered  upon  the  docket,  with 
the  date  of  the  entry.  '  All  papers  or  proceedings  offered  by  an  attorney 
to  be  filed,  shall  be  indorsed  as  above  required ;  and  orders  granted  on 
motion  shall  contain  the  name  of  the  party  or  attorney  making  the  mo- 
tion. Notices  and  orders  which  are  not,  by  the  act  or  by  these  rules,  re- 
quired to  be  served  on  the  party  personally,  may  be  served  upon  his 
attorney. 

IV. 

COMMENCEMENT   OF   PROCEEDINGS. 

Upon  the  filing  of  a  petition  in  case  of  voluntary  bankruptcy,  or  as 
soon  as  any  adjudication  of  bankruptcy  is  made  upon  a  petition  filed  in 
case  of  involuntary  bankruptcy,  the  petition  shall  be  referred  to  one  of 
the  registers  in  such  manner  as  the  district  court  shall  direct,  and  the  pe- 
titioner shall  furnish  the  register  with  a  copy  of  the  papers  in  the  case, 
and  thereafter  all  the  proceedings  required  by  the  act  shall  be  had  before 
him,  except  such  as  are  required  by  the  act  to  be  had  in  the  district 
court,  or  by  special  order  of  the  district  judge,  unless  some  other  r^:is- 
ter  is  directed  to  act  in  the  case. 

The  order  designating  the  register  to  act  upon  any  petition  shall 
name  a  day  upon  which  the  bankrupt  shall  attend  before  the  register, 
from  which  date  he  shall  be  subject  to  the  orders  of  the  court  in  all  mat- 
ters relating  to  his  bankruptcy,  and  may  receive  from  the  register  a  pro- 
tection against  arrest,  to  continue  until  the  final  adjudication  on  his  appli- 
cation for  a  discharge,  unless  suspended  or  vacated  by  order  of  the  court. 

A  copy  of  the  order  shall  forthwith  be  sent  by  mail  to  the  register, 
or  be  delivered  to  him  personally,  by  the  clerk  or  other  officer  of  the 
court. 

V. 

REGISTERS. 

The  time  when  and  the  place  where  the  registers  shall  act  upon  the 
matters  arising  under  the  several  cases  referred  to  them,  shall  be  fixed 
by  special  order  of  the  district  court,  or  by  the  register  acting  under  the 
authority  of  a  general  order,  in  each  case,  made  by  the  district  court ; 
and  at  such  times  and  places  the  registers  may  perform  the  acts  which 
they  are  empowered  to  do  by  the  act,  and  conduct  proceedings  in  rela- 
tion to  the  following  matters,  when  uncontested,  viz. :  making  adjudica- 
tion of  bankruptcy  on  petition  of  the  debtor;  administering  oaths; 
receiving  the  surrender  of  a  bankrupt;  granting  protection  thereon; 
giving  requisite  direction  for  notices,  advertisements,  and  other  ministerial 
proceedings ;  taking  proofs  of  claims ;  ordering  payment  of  rates  and 
taxes,  and  salary  or  wages  of  persons  in  the  employment  of  the  assignee ; 
ordering  amendments,  or  inspections,  or  copies,  or  extracts  of  any  pro- 
ceedings ;  taking  accounts  of  proceeds  of  securities  held  by  any  creditor; 
taking  evidence  concerning  expenses  and  charges  against  the  bankrupt's 
estate  ;  auditing  and  passing  accounts  of  assignees ;  proceedings  for  the 
declaration  and  payment   of  dividends,  and  generally  dispatching  all 
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administrative  business  of  the  court  in  matters  of  bankruptcy,  and 
mailing  all  requisite  .uncontested  orders  and  directions  therein,  which 
are  not,  by  the  acts  of  Congress  concerning  bankruptcy,  specifically 
required  to  be  made,  done,  or  performed  by  the  district  court  itself; 
all  of  which  shall  be  subject  to  the  control  and  review  of  the  said 
court :  Provided,  ^kowever,  That  by  the  surrender  of  a  bankrupt  men- 
tioned and  referred  to  in  this  order  and  in  the  act  in  that  behalf  is 
intended  and  understood  a  personal  submission  of  the  bankrupt  him- 
self for  full  examination  and  disclosure  in  reference  to  his  propexty 
and  affairs,  and  not  a  surrender  or  delivery  of  the  possession  of  hi» 
property. 

VI. 

DISPATCH    OF   BUSINESS. 

Every  register,  in  performing  the  duties  required  of  him  under  the 
act,  and  by  these  orders,  or  by  orders  of  the  district  court,  shall  use  all 
reasonable  dispatch,  and  shall  not  adjourn  the  business  but  for  good 
cause  shown.  Six  hours'  session  shall  constitute  a  day's  sitting  if  the 
business  requires ;  and  when  there  is  time  to  complete  the  proceedings  in 
progress  within  the  day,  the  party  obtaining  any  adjournment  or  post- 
ponement thereof  may  be  charged,  if  the  court  or  register  think  proper,, 
with  all  the  costs  incurred  in  consequence  of  the  delay.    . 

VII. 

EXAMINATION   AND   FILING   OF  PAPERS. 

It  shall  be  the  duty  of  the  register  to  examine  the  bankrupt's  petition 
and  schedules  filed  therewith,  and  to  certify  whether  the  same  are  correct 
in  form  ;  or,  if  deficient,  in  what  respect  they  are  so  ;  and  the  court  may 
allow  amendments  to  be  made  in  the  petition  and  schedules  upon  the 
application  of  the  petitioner,  upon  proper  cause  shown,  at  any  time  prior 
to  the  discharge  of  the  bankrupt.  The  register  shall  indorse  upon  each 
paper  filed  with  him  the  time  of  filing,  and  at  the  close  of  the  last  exam- 
ination of  the  bankrupt,  the  register  having  charge  of  the  case  shall  file 
all  the  papers  relating  thereto  in  the  office  of  the  clerk  of  the  district 
court,  and  these  papers,  together  with  those  on  file  in  the  clerk's  office, 
and  the  entries  in  the  minute-book,  shall  constitute  the  record  in  each 
case ;  and  the  clerk  shall  cause  the  papers  in  each  case  to  be  bound 
t<^ther. 

VIII. 

ORDERS   BT   THE   REGISTER. 

Whoever  an  order  is  made  by  a  register  in  any  proceeding  in 
which  notice  is  required  to  be  given  to  either  party  before  the  order  can 
be  made,  the  fact  that  the  notice  was  given,  and  the  substance  of  the  evi- 
dence of  the  manner  in  which  it  was  given,  shall  be  recited  in  the  pream- 
ble to  the  order,  and  the  fact  also  stated  that  no  adverse  interest  was  rep- 
resented at  the  time  and  place  appointed  for  the  hearing  of  the  matter 
upon  such  notice ;  and  whenever  an  order  is  made  where  adverse  inter, 
ests  are  represented  before  the  register,  the  fact  shall  be  stated  that  the 
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opposing  parties  consented  thereto,  or  that  the  adverse  interest  repre- 
sented made  no  opposition  to  the  granting  of  such  order :  Provieied,  horn- 
every  if  any  party  interested  adversely  to  such  order  shall  not,  before 
the  hearing  of  the  application  therefor,  give  reasonable  notice  in  writing 
to  the  register  that  he  intends  to  contest  the  same,  and  objects  to  its 
being  heard  by  the  register,  the  same  shall  be  heard  by  the  register  u 
by  consent.  But  all  such  orders  may  be  reviewed  by  the  district  court 
at  the  request  of  any  party  aggrieved,  upon  his  paying  the  cost  of  certi- 
fying the  matter  to  said  court  within  ten  days  from  the  making  of  the 
order  ;  which  request  and  payment  shall  be  entered  by  the  register  on 
his  docket ;  and  he  shall  thereupon  forthwith  certify  the  said  matter  to 
the  court,  and  said  court,  upon  making  its  decision,  may  make  such 
order  with  regard  to  the  costs  as  justice  shall  require. 

IX. 

NOTIFICATION   TO   ASSIONKS   OF   HIS   APPOINTMBNT. 

It  shall  be  the  duty  of  the  register,  immediately  upon  the  appoint- 
ment of  an  assignee,  as  prescribed  in  sections  twelve  and  thirteen*  of  the 
.act  (should  he  not  be  present  at  such  meeting),  to  notify  him,  by  per- 
sonal or  mail  service,  of  his  appointment ;  and  in  such  notification  the 
assignee  so  appointed  shall  be  required  to  give  notice  forthwith  to  the 
register  of  his  acceptance  or  rejection  of  the  trust. 

No  official  assignee  shall  be  appointed  by  the  court  or  judge ;  nor 
any  general  assignee  to  act  in  any  class  of  cases. 

No  additional  assignee  shall  be  appointed  by  the  court  or  judge  un- 
der section  thirteen  f  of  the  act,  except  upon  petition  of  one-fourth  in 
number  and  value  of  the  creditors  who  have  proved  their  debts,  and 
upon  good  and  sufficient  cause  shown. 

X. 

TESTIMONY,    HOW   TAKEN. 

The  examination  of  witnesses  before  a  register  in  bankruptcy  may  be 
conducted  by  the  party  in  person  or  by  his  counsel  or  attorney,  and  the  wit- 
nesses shall  be  subject  to  examination  and  cross-examination,which  shall  be 
had  in  conformity  with  the  mode  now  adopted  in  courts  of  law.  The  de- 
positions upon  such  examination  shall  be  taken  down  in  writing  by  or  under 
the  direction  of  the  register  in  the  form  of  narrative,  unless  he  determines 
that  the  examination  shall  be  by  question  and  answer  in  special  instances, 
and  when  completed  shall  be  read  over  to  the  witness  and  signed  by  him 
in  the  presence  of  the  register.  Any  question  or  questions  which  may  be 
objected  to  shall  be  noted  by  the  register  upon  the  deposition,  but  he 
shall  not  have  power  to  decide  on  the  competency,  materiality^  or  rele- 
vancy of  the  question ;  and  the  court  shall  have  power  to  deal  with  the 
oosts  of  incompetent,  immaterial,  or  irrelevant  depositions,  or  parts  of 
them,  as  may  be  just.  In  case  of  refueal  of  a  witness  to  attend,  or  to 
testify  before  a  register,  the  same  proceedings  may  be  had  as  are  now 
authorized  with  respect  to  witnesses  to  be  produced  on  examination  be- 
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fore  an  examiner  of  any  of  the  courts  of  the  United  States  on  written 
interrogatories. 

XL 

MINUTES   BEFORE  RSGISTBR,  FILING,   ETC. 

A  memorandum  made  of  each  act  performed  by  a  roister  shall  be 
in  suitable  form  to  be  entered  upon  the  minute-book  of  the  court,  and 
shall  be  forwarded  to  the  clerk  of  .the  court  not  later  than  by  mail  the 
next  day  after  the  act  has  been  performed.  Whenever  an  issue  is  raised 
before  the  register  in  any  proceedings,  either  of  fact  or  law,  he  shall 
cause  the  same  to  be  stated  in  writing  in  the  manner  required  by  the 
fourik  and  sixth*  sections  of  the  act,  and  certify  the  same  forthwith  to  the 
district  judge  for  his  decision.  The  pendency  of  the  issue  undecided 
before  a  judge  shall  not  necessarily  suspend  or  delay  other  proqeedinga 
before  the  register  or  court  in  the  case. 

XII. 

ACCOUNTS   FOR   8ERVI0ES   OF   REGISTER   AND   MARSHAL. 

Every  register  shall  keep  an  accurate  account  of  his  traveling  and 
incidental  expenses,  and  those  of  any  clerk  or  other  officer  attending  him 
in  the  performance  of  his  duties  in  any  case  or  number  of  cases  which 
may  be  referred  to  him ;  and  shall  make  return  of  the  same  under  oath, 
with  proper  vouchers  (when  vouchers  can  be  procured),  on  the  first 
Tuesday  in  each  month ;  and  the  marshal  shall  make  his  return,  under 
oath,  of  his  actual  and  necessary  expenses  in  the  service  of  every  war- 
rant addressed  to  him,  and  for  custody  of  property,  publication  of  notices 
and  other  services,  and  other  actual  and  necessary  expenses  paid  by  him, 
with  vouchers  therefor  whenever  practicable,  and  also  with  a  statement 
that  the  amounts  charged  by  him  are  just  and  reasonable. 

XIII. 

MARSHAL   AS   MESSENGER. SURRENDER    OF   PROPERTT. 

In  cases  of  voluntary  bankruptcy,  the  bankrupt,  after  being  decreed 
such,  and  after  the  appointment  of  an  assignee  or  trustee,  and  assign- 
ment duly  made,  shall,  unless  the  court  otherwise  direct,  deliver  posses- 
sion of  all  his  property  and  assets  (including  evidences  of  debt  and  books 
of  account)  to  said  assignee  or  trustee,  unless  at  or  after  such  decree  and 
before  said  assignment  the  court,  on  application  of  any  creditor  or  cred- 
itors, and  upon  good  cause  shown  by  affidavit,  shall  deem  it  necessary 
for  the  interest  of  the  creditors  that  possession  of  such  property  and 
assets  should  be  sooner  delivered  up;  in  which  case,  as  in  cases  of  in- 
voluntary bankruptcy,  the  court  may  order  said  property  and  assets  to 
be  taken  possession  of  by  the  marshal  as  messenger,  directions  for  which 
may  be  inserted,  in  pursuance  of  such  order,  in  the  original  warrant  in 
bankruptcy,  or  in  a  special  warrant  to  be  issued  for  that  purpose. 

It  shall  be  the  duty  of  the  marshal  as  messenger  to  take  possession 
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of  the  property  of  the  bankrupt  when  required  thereto  by  warrantor 
order  of  the  court,  and  to  deliver  the  same  to  the  assignee  or  trustee 
when  appointed  and  assignment  made  as  aforesaid.    The  marshal,  when 
taking  possession  as  aforesaid,  shall  make  an  inventory  of  the  property 
and  assets  by  him  received^  and  deliver  the  same,  with  the  said  property 
and  assets,  to  said  assignee  or  trustee,  who  shall  verify  the  same,  and  if 
found  correct  and  full,  no  further  inventory  shall  be  required  :  Provided, 
however,  That  if  any  goods  or  effects  so  taken  into  possession  as  tbe. 
property  of  the  bankrupt  shall  be  claimed  by  or  in  behalf  of  any  other 
person,  the  marshal  shall  forthwith  notify  the  petitioning  creditor,  or  as- 
signee, if  one  be  appointed,  of  such  claim,  and  may,  within  five  days 
afler  so  giving  notice  of  such  claim,  deliver  them  to  the  claimant  or  his 
agent,  unless  the  petitioning  creditor  or  party  at  whose  instance  posses- 
sion is  taken  shall  by  bond,  with  sufficient  sureties,  to  be  approved  by 
the  marshal,  indemnify  the  marshal  for  the  taking  and  detention  of  such 
goods  and  effects,  and  the  expenses  of  defending  against  all  claims  there- 
to ;  and,  in  case  of  such  indemnity,  the  marshal  shall  retain  possession 
of  such  goods  and  effects,  and  proceed  in  relation  thereto  as  if  no  such 
claim  had  been  made :  And  provided  further,  That  in  case  the  petition- 
ing creditor  claims  that  any  property  not  in  the  possession  of  the  bank- 
rupt belongs  to  him,  and  should  be  taken  by  the  marshal,  the  marshal 
shall  not  be  bound  to  take  possession  of  the  same,  unless  indemnified  in 
like  manner.     He  shall  also,  in  case  the  bankrupt  is  absent  or  can  not  be 
found,  prepare  a  schedule  of  the  names,  and  residences  of  his  creditors, 
and  the  amount  due  to  each,  from  the  books  or  other  papers  of  tbe 
bankrupt  that  may  be  seized  by  him  under  his  warrant,  and  from  any 
other  sources  of  information ;  but  all  statements  upon  which  his  return 
shall  be  made  shall  be  in  writing,  and  sworn  to  by  the  parties  making 
them,  before  one  of  the  registers  in  bankruptcy  of  the  court,  or  a  com- 
missioner of  the  courts  of  the  United  States.     In  cases  of  voluntary 
bankruptcy,  the  marshal  may  appoint  special  deputies  to  act,  as  he  may 
designate,  in  one  or  more  cases,  as  messengers,  for  the  purpose  of  caas- 
ing  the  notices  to  be  published  and  served  as  required  in  the  eleventh  * 
section  of  the  act,  and  for  no  other  purpose.     In  giving  the  notices  re- 
quired by  the  third  subdivision  of  the  eleventh  f  section  of  the  act,  it 
shall  be  sufficient  to  give  the  names,  residences,  and  the  amount  of  the 
debts  (in  figures)  due  the  several  creditors,  so  far  as  known,  and  no  more. 

XIV. 

PETITIONS   AND   AMENDMBNT8. 

All  petitions,  and  the  schedules  filed  therewith,  shall  be  printed  or 
written  out  plainly,  and  without  abbreviation  or  interlineation^  except 
where  such  abbreviation  and  interlineation  may  be  for  the  purpose  of 
reference ;  and  whenever  any  amendments  are  allowed,  they  shall  be 
written  and  signed  by  the  petitioner  on  a  separate  paper,  in  the  same 
manner  as  the  original  schedules  were  signed  and  verified ;  and  if  the 
amendments  are  made  to  different  schedules,  the  amendments  to  each 
schedule  shall  be  made  separately,  with  proper  reference  to  the  schedule 
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proposed  to  be  amended,  and  each  amendment  shall  be  verified  by  the 
oath  of  the  petitioner  in  the  same  manner  as  the  original  schedules. 

XV. 

PRIORITY    OF   ACTIONS   (INVOLUNTARY   BANKRUPTCY). 

Whenever  two  or  more  petitions  shall  be  filed  by  creditors  against  a 
common  debtor,  alleging  separate  acts  of  bankruptcy  committed  by  said 
debtor  on  different  days  within  six  months  prior  to  the  filing  of  said 
petitions,  and  the  debtor  shall  appear  and  show  cause  against  an  adjudi- 
cation of  bankruptcy  against  him  on  the  petitions,  that  petition  shall  be 
first  heard  and  tried  which  alleges  the  commission  of  the  earliest  act  of 
bankruptcy  ;  and  in  case  the  several  acts  of  bankruptcy  are  alleged  jn 
the  different  petitions  to  have  been  Committed  on  the  same  day,  the  court 
before  which  the  same  are  pending  may  order  them  to  be  consolidated, 
and  proceed  to  a  hearing  as  upon  one  petition  ;  and  if  an  adjudication  of 
bankruptcy  be  made  upon  either  petition,  or  for  the  commission  of  a 
single  act  of  bankruptcy,  it  shall  not  be  necessary  to  proceed  to  a  hear- 
ing upon  the  remaining  petitions,  unless  proceedings  be  taken  by  the 
debtor  for  the  purpose  of  causing  such  adjudication  to  be  annulled  or 
V  Seated. 

XVI. 

FILING    PETITIONS    IN    DIFFERENT    DISTRICTS. 

• 

In  case  two  or  more  petitions  shall  be  filed  against  the  same  indi- 
vidual in  different  districts,  the  first  hearing  shall  be  had  in  the  district 
in  which  the  debtor  has  his  domicile,  and  such  petition  may  be  amended 
by  inserting  an  allegation  of  an  act  of  bankruptcy  committed  at  an  earlier 
date  than  that  first  alleged,  if  such  earlier  act  is  charged  in  either  of  the 
other  petitions  ;  and  in  case  of  two  or  more  petitions  against  the  same 
firm  in  different  courts,  each  having  jurisdiction  over  the  case,  the  peti- 
tion first  filed  shall  be  first  Jheard,  and  may  be  amended  by  the  insertion 
of  an  allegation  of  an  earlier  act  of  bankruptcy  than  that  first  alleged,  if 
such  earlier  act  is  charged  in  either  of  the  other  petition^,  and,  in  either 
cose,  the  proceedings  upon  the  other  petitions  may  be  stayed  until  an  ad- 
judication is  made  upon  the  petition  first  heard  ;  and  the  court  which 
makcb 'the  first  adjudication  of  bankruptcy  shall  retain  jurisdiction  over 
all  proceedings  therein  until  the  same  shall  be  closed.  In  case  two  or 
more  petitions  for  adjudication  of  bankruptcy  shall  be  filed  in  different 
districts  by  different  members  of  the  same  copartnership  for  an  adjudi- 
cation of  the  bankruptcy  of  said  copartnership,  the  court  in  which  the 
petition  is  first  filed  having  jurisdiction  shall  take  and  retain  jurisdiction 
over  all  proceedings  in  such  bankruptcy  until  the  same  shall  be  closed  ; 
and  if  such  petition  shall  be  filed  in  the  same  district,  action  shall  be 
first  had  upon  the  one  first  filed. 

XVII.       ' 

CONCERNING  REDEMPTIONS  OF  PROPERTY  AND  COMPOUNDING  CLAIMS. 

Whenever  it  may  be  deemed  for  the  benefit  of  the  estate  of  a  bank- 
rupt to  redeem  and  discharge  any  mortgage  or  other  pledge,  or  deposit. 
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or  lien  upon  any  property,  real  or  personal,  or  to  relieve  said  property 
from  any  conditional  contract,  and  to  tender  performance  of  the  condi- 
tions thereof^  or  to  compound  any  debts  or  other  claims  or  securities  due 
or  belonging  to  the  estate  of  the  bankrupt,  the  assignee,  or  the  bankrupt, 
or  any  creditor  who  has  proved  his  debt,  may  file  his  petition  therefor  id 
the  office  of  the  clerk  of  the  district  court;  and  thereupon  the  court  shall 
appoint  a  suitable  time  and  place  for  the  hearing  thereof,  notice  of  which 
shall  be  given  in  some  newspaper,  to  be  designated  by  the  court,  at  least 
ten  days  before  the  hearing,  so  that  all  creditors  and  other  persons  inter- 
ested may  appear  and  show  cause,  if  any  they  have,  why  an  order  should 
not  be  passed  by  thje  court  upon  the  petition  authorizing  such  act  on  the 
part  of  the  assignee. 

XVIII. 

PROCEEDINGS   IN   CASE   OF   COPARTNERSHIPS. 

In  case  one  or  more  members  of  a  copartnership  refuse  to  join  in  a 
petition  to  have  the  firm  declared  bankrupt,  the  parties  refusing  shall  be 
entitled  to  resist  the  prayer  of  the  petition  in  the  same  manner  as  if  the 
petition  had  been  filed  by  a  creditor  of  the  partnership,  and  notice  of  the 
filing  of  the  petition  shall  be  given  to  him  in  the  same  manner  as  pro- 
vided by  law  and  by  these  rules  in  the  case  of  a  debtor  petitioned  against ; 
and  he  shall  have  the  right  to  appear  at  the  time  fixed  by  the  court  for 
the  hearing  of  the  petition,  and  to  make  proof,  if  he  can,  that  the  copart- 
nership is  not  *  insolvent,  or  has  not  committed  an  act  of  bankruptcy  ; 
and  to  take  all  other  defenses  which  any  debtor  proceeded  against  is  en- 
titled to  take  by  the  provisions  of  the  act ;  and  in  case  an  adjudication 
of  bankruptcy  is  made  upon  the  petition,  such  copartner  shall  be  required 
to  furnish  to  the  marshal,  as  messenger,  a  schedule  of  his  debts  and  an 
inventory  of  his  property,  in  the  same  manner  as  is  required  by  the  act 
in  cases  of  debtors  against  whom  adjudication  of  bankruptcy  shall  be 
made. 

XIX. 

DUTIES    OF   ASSIGNEES. 

The  assignee  shall,  immediately  on  entering  upon  his  duties,  prepare 
a  complete  inventory  of  all  the  property  of  the  bankrupt  that  comes 
into  his  possession,  except  where  an  inventory  is  furnished  to  him  by 
the  marshal;  in  which  case,  having  verified  the  same,  he  shall  add 
thereto  a  certificate  that  the  same  is  correct,  or  that  the  same  is  correct 
as  modified  by  a  supplemental  inventory,  to  be  annexed  thereto ;  in 
which  supplemental  inventory  he  shall  state  any  deficiency  of  assets 
named  in  the  marshal's  inventory,  and  shall  add  any  property  or  asseta 
not  contained  therein. 

The  assignee  shall  make  report  to  the  court,  within  twenty  days 
afler  receiving  the  deed  of  assignment,  of  the  articles  set  off  to  the  bankrupt 
by  him,  according  to  the  provisions  of  the  fourteenth  section  *  of  the  act, 
with  the  estimated  value  of  each  article,  and  any  creditor  may  take  excep- 
tions to  the  determination  of  the  assignee  within  twenty  days  ailer  the  filing 
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of  the  report.  The  register  may  require  the  exceptions  to  be  argued  before 
him, and  shall  certify  them  to  the  court  for  final  determination  at  the  request 
of  either  party.  The  substance  of  each  monthly  return  of  the  assignee  shall 
be  sent  by  the  register  to  any  creditor  who  shall  request  it  and  pay  the  fee 
provided  for  notices  to  creditors.  In  case  the  assignee  shall  neglect  to 
file  any  report  or  statement  which  it  is  made  his  duty  to  file  or  make  by 
the  bankrupt  act,  or  any  general  order  in  bankruptcy,  within  five  days 
after  the  same  shall  be  due,  it  shall  be  the  duty  of  the  register  to  make 
an  order  requiring  the  assignee  to  show  cause  before  the  court,  at  a  time 
specified  in  the  order,  why  he  should  not  be  removed  from  office.  The 
register  shall  cause  a  copy  of  the  order  to  be  served  upon  the  assignee  at 
least  seven  days  before  the  time  fixed  for  the  hearing,  and  proof  of  the 
service  thereof  to  be  delivered  to  the  clerk.  All  accounts  of  assignees 
are  to  be  referred  as  of  course  to  the  register  for  audit,  unless  otherwise 
specially  ordered  by  the  court. 

XX. 

COMPOSITION   WITH   CREDITORS   (ARBITRATION). 

Whenever  an  assignee  shall  make  application  to  the  court  for  author- 
ity to  submit  a  controversy  arising  in  the  settlement  of  demands  against 
the  bankrupt's  estate,  or  of  debts  due  to  it,  to  the  determination  of  arbi- 
trators, or  for  authority  to  compound  and  settle  such  controversy  by 
agreement  with  the  other  party,  the  subject-matter  of  the  controversy 
and  the  reasons  why  the  assignee  thinks  it  proper  and  most  for  the  interest 
of  the  creditors  that  it  should  be  settled  by  arbitration  or  otherwise,  shall 
be  set  forth  clearly  and  distinctly  in  the  application ;  and  the  court,  upon 
examination  of  the  same,  may  immediately  proceed  to  take  testimony 
and  make  an  order  thereon,  or  may  direct  the  assignee  to  give  notice  of 
the  application,  either  by  publication  or  by  mail,  or  both,  to  the  creditors 
who  have  proved  their  claims,  to  appear  and  show  cause,  on  a  day  to  be 
named  in  the  order  and  notice,  why  the  application  should  not  be  grant- 
ed, and  may  make  such  order  thereon  as  may  be  just  and  proper. 

XXI. 

DISPOSAL   OF    PROPERTY    BT    ASSIGNEE. 

Upon  application  to  the  court,  and  for  good  cause  shown,  the  assig- 
nee may  be  authorized  to  sell  any  specified  portion  of  the  bankrupt's 
estate  at  private  sale ;  in  which  case  he  shall  keep  an  accurate  account 
of  each  article  sold,  and  the  price  received  therefor,  and  to  whom  sold ; 
which  account  he  shall  file  with  his  report  at  the  first  meeting  of  credit- 
ors after  the  sale.  In  making  sale  of  the  franchise  of  a  corporation,  it 
may  be  offered  in  fractional  parts,  or  in  certain  numbers  of  shares  cor- 
responding to  the  numbers  of  shares  in  the  bankrupt  corporation. 

XXII. 

PERISHABLE   PROPERTY. 

In  all  cases  where  goods  or  other  articles  come  into  possession  of  the 
messenger  or  assignee  which  are  perishable,  or  liable  to  deterioration  in 
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value,  the  court  may,  upon  application,  in  its  discretion,  order  the  same 
to  be  sold  and  the  proceeds  deposited  in  court. 

XXIII. 

SEBVICE  OF   KOTICB. 

The  notice  provided  by  the  eighteenth  section*  of  the  act  shall  be 
served  by  the  marshal  or  his  deputy,  and  notices  to  the  creditors  of  the 
time  and  place  of  meeting  provided  by  the  sectionf  shall  be  given  through 
the  mail  by  letter,  signed  by  the  clerk  of  the  court. 

Every  envelope  containing  a  notice  sent  by  the  clerk  or  messenger 
shall  have  printed  on  it  a  direction  to  the  postmaster  at  the  place  to 
which  it  is  sent  to  return  the  same  within  ten  days  unless  called  for. 

XXIV. 

OPPOSITION   TO   DISCHARGB. 

A  creditor  opposing  the  application  of  a  bankrupt  for  disdiai^ 
shall  enter  his  appearance  in  opposition  thereto  on  the  day  when 
the  creditors  are  required  to  show  cause,  and  shall  file  his  speciti' 
cation  of  the  grounds  of  his  opposition,  in  writing,  within  ten  days 
thereafter,  unless  the  time  shall  be  enlarged  by  order  of  the  dis- 
trict court  in  the  case ,  and  the  conrt  shall  thereupon  make  an  order  as 
to  the  entry  of  said  case  for  trial  on*  the  docket  of  the  district  court,  and 
the  time  within  which  the  same  shall  be  heard  and  decided. 

XXV. 

SECOND   AND   THIRD    MESTINGB   OF   CREDITORS. 

Whenever  any  bankrupt  shall  apply  for  his  discharge,  within  three 
months  from  the  date  of  his  being  adjudged  a  bankrupt,  under  the  pro- 
visions of  the  twenty-ninth  section  J  of  the  act,  the  court  may  direct  that 
the  second  and  third  meetings  of  creditors  of  said  bankrupt,  required  by 
the  twenty-seventh  and  twenty -eighth  sections  |  of  said  act  shall  be  had  od 
the  day  which  may  be  fixed  in  the  order  of  notice  for  the  creditors  to 
appear  and  show  cause  why  a  discharge  should  not  be  granted  such 
bankrupt ;  and  the  notices  of  such  meeting  shall  be  sufficient  if  it  be^ 
added  to  the  notice  to  show  cause,  that  the  second  and  third  meetings  of 
said  creditors  shall  be  had  before  the  register  upon  the  same  day  that 
cause  may  be  shown  against  the  discharge,  or  upon  some  previous  dava 
or  day. 

XXVI. 

APPEALS. 

Appeals  in  equity  from  the  district  to  the  circuit  court,  and  from  the 
circuit  to  the  Supreme  Court  of  the  United  States,  shall  be  regulated  by 
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the  rules  governing  appeals  in  equity  in  the  courts  of  the  United  States. 
Any  supposed  creditor  who  takes  an  appeal  to  the  circuit  court  from  the 
decision  of  the  district  court  rejecting  his  claim,  in  whole  or  in  part,, 
according  to  the  provisions  of  the  eighth  section  of  the  act,  shall  give 
notice  of  his  intention  to  enter  the  appeal  within  ten  days  from  the  entry 
of  the  final  decision  of  the  district  court  upon  his  claim  ;  and  he  shall  file 
his  appeal  in  the  clerk's  office  of  the  circuit  court  within  ten  days  there- 
after, setting  forth  a  statement  in  writing  of  his  claim  in  the  manner 
prescribed  by  said  section  ;  and  the  assignee  shall  plead  or  answer  there- 
to in  like  manner  within  ten  days  after  the  statement  shall  be  filed. 
£very  issue  thereon  shall  be  made  up  in  the  court,  and  the  cause  placed 
upon  the  docket  thereof,  and  shall  be  heard  and  decided  in  the  same- 
•  manner  as  other  actions  at  law. 


XXVII. 

i 

IMPRISONED    DEBTOR. 

If  at  the  time  of  preferring  his  petition  the  debtor  shall  be  im- 
prisoned, the  court,  upon  application,  may  order  him  to  be  produced 
upon  habeas  carpus  by  the  jailor,  or  any  officer  in  whose  custody  he  may 
be,  before  the  register,  for  the  purpose  of  testifying  in  any  matter  relat- 
ing to  his  bankruptcy ;  and  if  committed  after  the  filing  of  his  petition 
upon  process  in  any  civil  action  founded  upon  a  claim  provable  in  bank- 
ruptcy, the  court  may,  upon  like  application,  discharge  him  from  such 
imprisonment.  If  the  petitioner,  during  the  pendency  of  the  proceed- 
ings in  bankruptcy,  be  arrested  or  imprisoned  upon  process  in  any  civil 
action,  the  district  court,  upon  his  application,  may  issue  a  writ  of  habeas 
corpus  to  bring  him  before  the  court,  to  ascertain  whether  such  process 
has  been  issued  for  the  collection  of  any  claim  provable  in  bankruptcy, 
and,  if  so  provable,  he  shall  be  discharged ;  if  not  he  shall  be  remanded 
to  the  custody  in  which  he  may  lawfully  be.  Before  granting  the  order 
for  discharge,  the  court  shall  cause  notice  to  be  served  upon  the  creditor^ 
or  his  attorney,  so  as  to  give  him  an  opportunity  of  appearing  and  being 
heard  before  the  granting  of  the  order. 


XXVIIl. 

DEPOSIT  AND  PAYMENT  OF  MONEYS. 

The  district  court  in  each  district  shall  designate  certain  national 
banks,  if  there  are  any  within  the  judicial  district,  or  if  there  are  none, 
then  some  other  safe  depository,  in  which  all  moneys  received  by 
assigneeis  or  paid  into  court  in  the  course  of  any  proceedings  in  bank- 
ruptcy shall  be  deposited ;  and  every  assignee  and  the  clerk  of  said 
court  shall  deposit  all  sums  received  by  them,  severally,  on  account  of 
any  bankrupt's  estate,  in  one  designated  depository,  and  every  clerk 
shall  make  a  report  to  the  court  of  the  funds  received  by  him,  and  of 
deposits  made  by  him,  on  the  first  Monday  of  every  month.  On  the  first 
day  of  each  month,  the  assignee  shall  file  a  report  with  the  register,  stat- 
ing whether  any  collections,  deposits,  or  payments  have  been  made  by 
bim  during  the  preceding  month,  and  if  any,  he  shall  state  the  gross 
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amount  of  each.  The  register  shall  enter  such  reports  upon  a  book  to 
be  kept  by  him  for  that  purpose,  in  which  a  separate  account  shall  be 
kept  with  each  estate ;  and  he  shall  also  enter  therein  the  amount,  the 
date,  and  the  expressed  purpose  of  each  check  countersigned  by  bim. 
No  moneys  so  deposited  shall  be  drawn  from  such  depository  unless 
upon  a  check,  or  warrant,  signed  by  the  clerk  of  the  court,  or  by  an 
assignee,  and  countersigned  by  the  judge  of  the  court,  or  one  of  the  reg> 
isters  designated  for  that  purpose,  stating  the  date,  the  sum,  and  the 
account  for  which  it  is  drawn ;  and  an  entry  of  the  substance  of  such 
check  or  warrant,  with  the  date  thereof,  the  sum  drawn  for,  and  the 
account  for  which  it  is  drawn,  shall  be  forthwith  made  in  a  book  kept 
for  that  purpose  by  the  assignee  or  the  clerk ;  and  all  checks  and  drafts 
shall  be  entered  in  the  order  of  time  in  which  they  are  drawn,  and  shall 
be  numbered  in  the  case  of  each  estate.  A  copy  of  this  rule  shall  be 
furnished  to  the  depository  so  designated,  and  also  the  name  of  any 
register  authorized  to  countersignsaid  checks. 

a 

XXIX. 

PREPAYMBNT   OB   SBCUttITT  OF   FBB8. 

The  fees  of  the  register,  marshal,  and  clerk  shall  be  paid  or  secured 
in  all  cases  before  they  shall  be  compelled  to  perform  the  duties  required 
of  them,  by  the  parties  requiring  such  service;  and  in  the  case  of  wit- 
nesses their  fees  shall  be  tendered  or  paid  at  the  time  of  the  service  of 
the  summons  or  subpoena,  and  shall  include  their  traveling  expenses  to 
and  from  the  place  at  which  they  may  be  summoned  to  attend.  The 
court  may  order  the  whole  or  such  portion  of  the  fees  and  costs  in  each 
case  to  be  paid  out  of  the  fund  in  court  in  such  case  as  shall  seem  just. 

The  funds  deposited  with  the  register,  marshal,  and  clerk  shall,  in  all 
cases  where  they  come  out  of  the  bankrupt's  estate,  be  considered  as  a 
part  of  such  estate,  and  the  assignee  shall  be  charged  therewith,  and 
shall  not  be  allowed  for  any  disbursements  therefrom,  except  upon 
the  production  of  proper  vouchers  from  such  officers,  respectively, 
given  after  the  due  allowance  of  their  respective  bills. 

XXX. 

FBES    AND    OOSTS. 

CUrks. 

The  fees  of  the  clerl(  shall  be  the  same  as  now  allowed  by  law 
for  similar  services  in  the  general  fee-bill,  section  828  Revised 
Statutes,  except  as  herein  provided ;  but  no  charge  shall  be  made 
for  filing  any  paper  previously  filed  with  the  register.     Also, 

For  entering  memoranda  or  minutes  of  register,  each  folio 10  10 

For  sending  notice  to  creditors  by  mail,  each 15 

For  inserting  notice  in  newspaper 50 

(The  necessary  cost  of  advertising  to  be  paid  as  an  expense  of 
the  estate.) 

For  taxing  the  costs  in  each  case t  00 

— ^and  for  each  folio  of  taxed  bill 10 
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The  following  and  no  other  fees  shall  be  allowed  to  the  register  : 
For  filing  and  entry  of  the  general  order  of  reference,  and  for 
office-rent,  stationery,  and  other  incidental  expenses  of  proceed- 
ings, conducted  in  the  usual  office  of  the  register,  to  be  allowed 

once  only  in  any  cause |5  00 

When  the  proceedings  are  not  conducted  in  the  usual  office  of  the 
register,  but  in  some  other  city  or  town,  he  shall  be  allowed  for 

each  day  employed  in  going,  attending,  and  returning 5  00 

Also,  in  such  case,  traveling  and  incidental  expenses  of  himself 
and  of  any  clerk  or  other  officer  attending  him,  which  expenses 
and  fees  shall  be  appropriated  among  the  cases,  as  provided  in 
section  5  of  the  act,  or  section  5125  of  the  Revised  Statutes. 
For  each  day's  service  while  actually  employed  under  a  special 
order  of  the  court,  a  sym  to  be  allowed  by  the  court,  not  ex- 
ceeding       5  00 

But  only  one  per  diem  allowance  to  be  made  for  a  single  day,  and 
no  duplication  of  such  allowances  to  be  made  for  diSerent  cases 
on  the  same  dav ;  and  no  other  allowance  shall  be  made  for 
clerk  hire  except  as  above  stated. 
For  every  affidavit  to  any  petition,  schedule,  or  other  proceeding 
in  bankruptcy,  except  proof  of  debt  by  a  creditor  or  his  agent, 

for  each  oath  and  certifying  the  same 25 

For  examining  petition  and  schedules,  and  certifying  to  their  cor- 
rectness       3  00 

For  every  warrant  in  bankruptcy,  or  other  process,  issued  and 
directed  to  the  marshal  (not  including  warrants  for  payment  of 

money  or  anything  other  than  process) 2  00 

For  each  day  in  which  a  general  meeting  of  creditors  is  held,  and 

attending  same 3  00 

For  notification  to  assignee  of  his  appointment 50 

For  assignment  of  bankrupt's  effects 1  00 

For  every  bond  with  sureties 1  00 

For  every  application  for  a  general  meeting  of  creditors 1  00 

For  every  summons  or  subpoena  requiring  the  attendance  of  a 
bankrupt,  a  bankrupt's  wife,  or  a  witness  for  examination,  for 

each  person  summoned ' 10 

For  taking  depositions,  including  proofs  of  debts,  and  examination 

of  bankrupt  or  his  wife,  for  eacti  folio 20 

For  certifying  proof  of  debt  as  satisfactory , 25 

For  copies  of  depositions  and  other  papers,  each  folio 10 

For  each  notice  which  the  register  may  be  required  to  send  to  or 
serve  on  any  creditor  (which  shall  include  for    postage  and 

stationery) 15 

For  mileage  in  making  personal  service  when  necessary,  the  same 
as  allowed  by  law  to  the  marshal. 

For  inserting  notice  in  newspaper  when  required 60 

(Costs  of  advertising  to  be  allowed  as  part  of  the  expenses  of 
the  estate.) 

For  each  order  for  a  general  dividend 3  00 

For  computation  of  dividends 3  00 

In  addition  thereto,  for  each  creditor 10 
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For  every  judicial  order  made  by  a  register,  necessary  or  proper 
to  be  made  by  him,  and  not  herein  otherwise  specially  pro- 

vidde  for,  and  not  including  matters  merely  ministerial #1  Oo 

For  every  discharge  where  there  is  no  opposition 2  00 

For  auditing  the  accounts  of  assignees 1  00 

— and  for  each  additional  hour  necessarily  employed  therein, 

after  the  first  hour 1  00 

For  every  certificate  of  question  to'  the  district  court  or  judge, 
under  sections  four  and  six  of  the  act,  or  sections  5009  and 

5010  of  the  Revised  Statutes 1  00 

For  preparing  such  certificate,  each  folio 20 

For  each  folio  of  memorandum  sent  to  the  clerk 10 

For  countersigning  each  check  of  assignee 10 

For  filing  every  paper  not  previously  filed  by  the  clerk,  and 

mark'ng  and  identifying  every  exhibit 10 

(Fees  paid  by  creditors  for  establishing  their* debts  shall  be  en- 
titled to  rank  with  other  fees  and  costs  in  the  case  under  section 
5101,  Revised  Statutes.) 

2.  The  deposit  of  150  required  to  be  made  as  security  for  the  fees  of 
the  register,  shall  be  delivered  by  the  clerk  to  the  register  to  whom  the 
case  is  referred,  and  be  by  him  accounted  for  at  the  termination  of  the  case. 

Marshals, 
The  fees  of  the  marshal  shall  be  same  as  are  allowed  for  similar 
■services  by  the  general  fee-bill  in  section  829  of  the  Revised  Statutes,  as 
modified  by  section  5126,  including  additional  fees  allowed  by  the  latter 
section  for  distinct  services ;  but  no  allowances  shall  be  made  under  the 
last  clause  of  section  5126,  commencing  with  the  words  "  For  cause 
ishown." 
The  marshal  shall  be  allowed  for  each  hour  necessarily  employed 

in  making  inventory  of  bankinipt's  property $1  00 

— and  for  each  folio  of  inventory 20 

For  each  hour  actually  and  necessarily  employed  in  personal  at- 
tention in  taking  care  of  bankrupt's  property 1  00 

(No  other  allowance  to  be  made  for  custody  of  property,  except  for 
actual  disbursements,  which  shall  in  all  cases  be  passed  upon  by  the 
court.) 

Assignees. 
The  fees  and  allowances  of  assignees  shall  be  as  prescribed  and  pro- 
vided for  in  sections  5099  and  5100  of  the  Revised  Statutes ;  provided^ 
that,  in  addition  to  disbursements  made,  no  allowance  shall  be  made 
other  than  the  commissions  provided  for  in  section  5100,  except  as  here- 
inafter specified ;  and  said  commissions  shall  be  calculated  but  once  upon 
the  amount  of  moneys  received  and  paid,  and  not  upon  both  the  receipt 
and  payment  thereof.  Besides  which,  there  shall  be  allowed  to  the  as- 
signee as  follows : 

For  serving  or  sending  notices  to  creditors,  or  publishing  the 
same,  when  required  to  be  done  by  the  assignee,  the  same 
amount  allowed  to  the  register  for  like  services. 
For  each  hour  necessarily  employed  in  making  inventory  or  sup- 
plemental inventory  of  bankrupt's  property,  or  verifying  mar- 
shal's inventory $1  00 
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For  each  folio  of  inventory  or  supplemental  inventory  made  by 

assignee $0  20 

For  all  services  in  designating  the  exempt  property  of  a  bank- 
rupt, and  filing  report  thereon 5  00 

BF'or  attending  a  general  meeting  of  creditors 3  00 

For  every  deed  for  real  estate  sold 2  00 

For  drawing  and  filing  each  monthly  report 1  00 

For  drawing  and  filing  each  quarterly  report,  not  exceeding  four, 

unless  specially  allowed 5  00 

For  each  general  account  submitted  to  a  creditors'  meeting,  not 

exceeding  two,  unless  specially  allowed 10  00 

For  all  services  in  paying  a  general  dividend,  or  executing  an 
order  of  final  distribution,  and  making  report  thereon,  includ- 
ing all  disbursements 5  00 

In  addition,  for  each  creditor  to  whom  a  dividend  is  paid 25 

Witnesses  and  Jurors, 

The  fees  of  witnesses  and  jurors  shall  be  the  same  as  prescribed  in  the 
general  fee-bill,  in  sections  848  and  852  of  the  Revised  Statutes. 

Attorneys. 

No  allowance  shall  be  made  against  the  estate  of  a  bankrupt  for 
fees  of  attorneys,  solicitors,  or  counsel,  except  when  necessarily  em- 
ployed by  the  assignee,  when  the  same  may  be  allowed  as  a  disburse- 
ment ;  and  no  allowance  shall  be  made  to  the  assignee  for  custody  of 
the  bankrupt's  property,  except  necessary  disbursements  in  relation 
thereto.  The  necessity  and  reasonableness  of  disbursements  shall  in  all 
cases  be  passed  upon  by  the  court. 

Any  money  received  by  either  of  the  officers  mentioned,  in  excess  of 
lawful  fees  or  compensation,  shall  be  ordered  by  the  judge  to  be  paid  into 
court,  and  such  order  may  be  enforced,  if  necessary,  by  attachment  as  for 
•contempt. 

No  bankrupt's  discharge  shall  be  refused  or  delayed  by  reason  of 
the  non-payment  of  any  fees  except  the  fee  for  his  certificate  of  dis- 
charge. 

Taxation  of  Costs. 

Ten  days  before  the  day  fixed  for  the  consideration  of  the  assignee's 
final  account,  or  at  any  other  time  fixed  by  the  court  on  its  own  motion, 
or  on  the  application  of  any  person  interested,  the  clerk,  marshal,  and 
register  shall  file  with  the  clerk  a  statement  of  fees,  including  prospective 
Yees  for  final  distribution,  which  shall  exhibit,  by  items,  each  service  and 
the  fee  charged  for  it,  and  the  amount  received.  Said  clerk  shall  tax 
each  fee-bill,  allowing  none  but  such  as  are  provided  for  by  these  rules, 
which  taxation  shall  be  conclusive,  reserving  to  any  party  interested  ex- 
ceptions to  the  bills  as  taxed,  which  shall  be  decided  by  the  court.  The 
•office  of  auditor  is  hereby  discontinued. 

XXXI. 

COSTS   IN   CONTESTED    ADJUDICATIONS. 

In  cases  of  involuntary  bankruptcy,  where  the  debtor  resists  an  adju- 
dication, and  the  court,  after  hearing,  shall  adjudge  the  debtor  a  bank- 


872        GENERAL  ORDEB8  IN  BANKRUPTCY. 

rupt,  the  petitioning  creditor  shall  recover,  to  be  paid  out  of  the  fimd^ 
the  same  costs  that  are  allowed  bj  law  to  a  party  recovering  in  a  suit  in 
equity  ;  and  in  case  the  petition  shall  be  dismissed,  the  debtor  may  re- 
cover like  costs  from  the  petitioner. 

"When  a  debtor  shall  be  adjudged  a  bankrupt  on  the  application  of  a 
creditor,  and  shall  be  required  under  the  provisions  of  the  act  to  furnish 
a  schedule  of  his  creditors,  and  an  inventory  and  valuation  of  his  estate, 
the  court,  if  the  estate  is  large  and  the  required  schedule  and  inventory 
are  likely  to  be  voluminous  or  complicated,  or  other  good  reason  exist, 
may,  on  the  application  of  such  debtor,  allow  him  the  services  of  a  clerk 
or  accountant  to  aid  him  therein,  at  such  rate  of  compensation,  not  to 
exceed  five  dollars  per  day,  as  the  court  may  deem  reasonable. 

XXXII. 

AS   TO   FORMS   AND   SCHEDULES. 

The  several  forms  specified  in  the  schedules  annexed  to  the  former 
general  orders  for  the  several  purposes  therein  stated  shall  be  observed 
and  used,  with  such  alterations  as  may  be  necessary  to  suit  the  circum- 
stances of  any  particular  case.  The  tabular  forms  hereto  annexed  shall 
be  used  respectively  by  the  several  ofiiccrs  named  in  section  nineteen  of 
the  amendatory  act  of  June  22,  1874,  in  making  the  returns  required  by 
said  section.  .  In  all  cases  where,  by  the  provisions  of  the  act,  a  special 
order  is  required  to  be  made  in  any  proceeding,  or  in  any  case  instituted 
under  the  act  in  a  district  court  of  the  United  States,  such  order  shall  be 
framed  by  the  court  to  suit  the  circumstances  of  the  particular  case ;  and 
the  forms  hereby  prescribed  shall  be  followed  as  nearly  as  may  be,  and 
so  far  as  the  same  are  applicable  to  the  circumstances  requiring  such 
special  order.  In  proceedings  in  equity,  instituted  for  the  purpose  of 
carrying  into  effect  the  provisions  of  the  act,  or  for  enforcing  the  rights 
and  remedies  given  by  it,  the  rules  of  equity  practice  established  by  the 
Supreme  Court  of  the  United  States  shall  be  followed  as  nearly  as  mav 
be.  In  proceedings  at  law,  instituted  for  the  same  purpose,  the  rules  ot 
the  circuit  court  regulating  the  practice  and  procedure  in  cases  at  law 
shall  be  followed  as  nearly  as  may  be.  But  the  court,  as  the  judge  thens 
of,  may,  by  special  rule  in  any  case,  vary  the  time  allowed  for  return  of 
process,  for  appearance  and  pleading,  and  for  taking  testimony  and  pub- 
lication, and  may  otherwise  modify  the  rules  for  the  preparation  of  any 
particular  case  so  as  to  facilitate  a  speedy  hearing. 

XXXIIL 

OMISSIONS   AND   AMENDMENTS. 

Whenever  a  debtor  shall  omit  to  state  in  the  schedules  annexed  to 
his  petition  any  of  the  facts  required  to  be  stated  concerning  his  debts  or 
his  property,  he  shall  state,  either  in  its  appropriate  place  in  the  sched- 
ules or  in  a  separate  aflfidavit  to  be  filed  with  the  petition,  the  reason  for 
the  omission,  with  such  particularity  as  will  enable  the  court  to  deter- 
mine whether  to  admit  the  schedules  as  sufficient,  or  to  require  the  debtor 
to  make  further  efforts  to  complete  the  same  according  to  the  require- 
ments of  the  law ;  and  in  making  any  application  for  amendment  to  tb^ 
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aohedules,  the  debtor  shall  state  under  oath  the  substance  of  the  matters 
proposed  to  be  included  in  the  amendment,  and  the  reasons  why  the  same 
had  not  been  incorporated  in  his  schedules  as  originally  filed,  or  as  pre- 
viously amended.  In  like  manner,  he  may  correct  any  statement  made 
daring  the  course  of  his  examination. 


XXXIV. 

PROOF   OF   DEBTS. 

Depositions  to  prove  claims  against  a  bankrupt's  estate  shall  be  cor- 
rectly entitled  in  the  court  and  iu  the  cause.  When  made  to  prove  a 
debt  due  to  a  copartnership,  it  must  appear  on  oath  that  the  deponent 
is  a  member  of  the  creditor  firm ;  when  made  by  an  agent,  the  reason 
the  deposition  is  not  made  by  the  claimant  in  person  must  be  stated  ; 
and  when  made  to  prove  a  debt  due  to  a  corporation,  and  the  corporation 
has  no  such  officer  as  cashier  or  treasurer,  the  deposition  may  be  made 
by  the  officer  whose  duties  most  nearly  correspond  to  those  of  cashier  or 
treasurer.  Depositions  to  prove  debts  existing  in  open  account  shall 
state  when  the  debt  became  or  will  become  due;  and  if  it  consists  of 
'  items  maturing  at  different  dates,  the  average  due  date  shall  be  stated  ; 
in  default  of  which  it  shall  not  be  necessary  to  compute  interest  upon  it. 
All  Buch  depositions  shall  contain  an  averment  that  no  note  has  been 
received  for  such  account  nor  any  judgment  rendered  thereon.  Proofs  of 
debt  received  by  any  assignee  shall  be  delivered  to  the  register  to  whom 
the  cause  is  referred.  The  register  may  decline  to  file  any  deposition 
until  the  fee  for  filing  the  same  is  paid.  When  a  proof  of  debt  is  sent  by 
mail  to  the  register,  and  it  shall  be  accompanied  by  the  fee  for  filing  it> 
and  the  fee  for  sending  a  notice  to  a  creditor,  the  register  shall  acknowl- 
edge the  receipt  of  it,  and  state  the  amount  at  which  he  has  entered  it, 
and  if  it  shall  be  insufficient  or  unsatisfactory  to  the  register  he  ^shall 
state  the  reason. 

Any  creditor  may  file  with  the  register  a  request  that  all  notices  to 
which  he  may  be  entitled  shall  be  addressed  to  him  at  any  place,  to  be 
designated  by  the  post  office  box  or  street  number,  as  he  may  appoint, 
and  thereafter  and  until  some  other  designation  shall  be  made  by  such 
creditor,  all  notices  shall  be  so  addressed ;  and  in  other  cases  notices 
shall  be  addressed  as  specified  in  the  proof  of  debt. 

Claims  which  have  been  assigned  before  proof,  shall  be  supported  by 
a  deposition  of  the  owner  at  the  time  of  the  commencement  of  proceed- 
ings, setting  forth«the  true  consideration  of  the  debt,  and  that  it  is  entirely 
unsecured,  or  if  secured,  such  deposition  shall  set  forth  the  security,  as  is 
required  in  proving  secured  claims. 

Upon  filing  with  the  register  satisfactory  proof  of  the  assignment  of  a 
elaim  proved  and  entered  on  the  register's  docket,  the  register  shall  im- 
mediately give  noMce  by  mail,  to  the  original  claimant,  of  the  filing  of 
such  proof  of  assignment. 

And  if  no  objection  be  entered  within  ten  days,  he  shall  make  aa 
order  subrogating  the  assignee  to  the  original  claimant. 

If  objection  be  made  within  the  time  specified,  or  within  such  further 
tinie  as  may  be  granted  for  that  purpose,  the  register  shall  certfy  the 
i^hjection  into  court  for  determination.    The  claims  of  persons  contin^ 
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gently  liable  for  the  bankrupt,  may  be  proved  in  the  name  of  the  cred- 
itor, when  known  by  the  party  contingently  liable. 

When  the  name  of  the  creditor  is  unknown,  such  claims  may  be 
proved  in  the  name  of  the  party  contingently  liable  ;  but  no  dividend 
shall  be  paid  upon  such  claim,  except  upon  satisfactory  proof  that  it  will 
diminish,  pro  ianto,  the  original  debt.  The  execution  of  any  letter  of 
attorney  to  represent  a  creditor,  or  of  an  assignment  of  claim  after  proof, 
or  of  the  consent  of  a  creditor  to  a  bankrupt's  discharge,  may  be  proved 
or  acknowledged  before  a  register  in  bankruptcy,  or  a  United  States 
circuit  court  commissioner.  When  executed  on  behalf  of  a  copartner- 
ship, or  of  a  corporation,  the  person  executing  the  instrument  shall  make 
oath  that  he  is  a  member  of  the  firm,  or  duly  authorized  officer  of  the 
corporation,  on  whose  behalf  he  acts. 

When  the  party  executing  is  not  personally  known  to  the  officer 
taking  the  proof  or  acknowledgment,  his  identity  shall  be  established  by 
satisfactory  proof. 

When  the  assignee  or  any  creditor  shall  desire  the  re-examination 
of  any  claim  filed  against  the  bankrupt's  estate,  he  may  apply  by  peti- 
tion to  the  register  to  whom  the  cause  is  referred,  for  an  order  for  such 
re-examination  ;  and  thereupon  the  register  shall  make  an  order  fixing 
a  time  for  hearing  the  petition,  of  which  due  notice  shall  be  given  by 
mail,  addressed  to  the  creditor. 

At  the  time  appointed,  the  register  shall  take  the  examination  of  the 
^creditor,  and  of  any  witnesses  that  may  be  called  by  either  party  ;  and 
if  it  shall  appear  from  such  examination  that  the  claim  ought  to  be  ex- 
punged or  diminished,  the  register,  if  no  objection  be  made,  may  order 
accordingly.  If  objection  be  made,  the  register  shall  require  the  parties 
then,  or  within  a  time  to  be  fixed  for  that  purpose,  to  form  an  issue  to  be 
certified  into  court  for  determination. 

If  the  petitioner  is  in  default  in  making  up  said  issue,  the  petition 
shall  be  dismissed  ;  if  the  creditor  whose  claim  is  re-examined  is  in  de- 
fault *in  making  said  issue,  the  claim  may  be  diminished  or  expunged 
by  the  register. 

All  orders  thus  made  by  the  register  niay  be  reviewed  by  the  court 
on  special  petition,  and  upon  showing  satisfactory  cause  for  such  review. 

XXXV. 

TRIAL   BEFORE   MARSHAL. 

If  the  debtor,  under  the  provisions  of  section  fourteen  of  the  amend- 
atory act  relating  to  proceedings  in  bankruptcy,  approved  June  22, 1874, 
shall  elect  to  have  a  trial  of  the  facts  before  the  marshal,  he  shall  make 
such  election  in  writing,  and  file  the  same  with  the  clerk  of  the  court; 
and  thereupon  the  court,  on  application  of  the  debtor,  may  award  the 
venire  facias  in  said  section  prescribed,  upon  and  by  virtue  of  which 
the  marshal  shall  summon  twenty-four  good  and  lawful  men,  inhabitants 
of  the  vicinity  of  the  place  of  trial,  and  indiflferent  between  the  parties, 
from  whom  to  select  a  jury  to  try  the  said  facts ;  and  the  names  of  the 
persons  so  summoned  shall  be  drawn  by  lot  to  make  the  said  jury,  and 
each  party  shall  be  entitled  to  challenge  four  persons  peremptorily ;  and 
if  a  sufHcient  number  of  jurors  unchallenged  and  free  from  exception 
shall  not  appear  to  make  the  full  panel  of  twelve  men  (or  such  less 


GEKERAIi  ORDERS  IN  BANKRUPTCY.  875 

number  as  the  parties  may  agree  upon)  to  try  the  said  cause,  the 
marshal  shall  complete  the  number  by  forthwith  summoning  other 
proper  persons  for  the  purpose.  And  any  person  summoned  by  the 
marshal  to  sit  on  said  jury,  and  failing  to  appear  without  sufficient  ex- 
cuse, shall  be  returned  by  the  marshal  and  subject  to  be  fined  by  the 
court. 

The  petitioning  creditor  shall  be  deemed  the  actor,  give  due  notice  of 
trial,  and  have  the  opening  and  close  before  the  jury.  Subpoenas  may 
be  issued  to  witnesses,  and  objections  to  evidence  shall  be  decided  by 
the  marshal  presiding  at  the  trial,  subject  to  review  by  the  court.  The 
trial  shall  be  had  upon  the  petition  to  have  the  debtor  declared  a  bank- 
rupt, and  no  other  pleadings  shall  be  necessary.  The  debtor  may,  on 
his  part,  prove  any  fact  or  state  of  facts  which  will  entitle  him  to  have  the 
case  dismissed.  The  jury,  if  desired,  shall  find  a  special  verdict  upon 
any  point  or  question  of  fact  stated  for  that  purpose  in  writing  by  either 
party  before  the  case  shall  have  been  submitted  to  them.  The  verdict 
shall  be  signed  by  the  foreman  of  the  jury  and  countersigned  by  the 
marshal,  who  shall  immediately  return  the  same  to  the  court  with  the 
venire,  and  any  points  or  questions  raised  and  decided  by  him  at  the 
trial.  The  court,  for  good  and  legal  cause  shown,  may  set  aside  the  ver- 
dict, and  award  a  new  venire  as  often  as  occasion  shall  require. 

XXXVf. 

COMPOSITION    UNDER   SECTION    17   OF   AMENDATORY   ACT. 

If  at  any  time  after  the  filing  of  a  petition  for  an  adjudication  in 
bankruptcy,  a  petition  duly  verified  be  filed  by  the  debtor  or  bankrupt,, 
or  by  any  creditor  of  such  debtor  or  bankrupt,  setting  forth  that  a  com^ 
position  has  been  proposed  by  such  debtor  or  bankrupt,  and  that  ii 
verily  believes  that  such  proposed  composition  would  be  accepted  by  , 
two-thirds  in  number,  and  one-half  in  value  of  the  creditors  of  suc^ 
debtor  or  bankrupt,  in  satisfaction  of  the  debts  due  from  such  debtor  o 
bankrupt,  the  court  shall  forthwith  order  a  meeting  of  the  creditors  to 
be  called  to  consider  of  the  said  proposition  as  provided  in  the  17th 
section  of  the  said  amendatory  act,  whereupon  such  proceedings  shall  be 
had  as  are  therein  directed.  The  register  acting  in  the  case,  or,  if  no 
register  has  been  assigned,  a  register  to  be  designated  by  the  court, 
shall,  at  the  time  and  place  specified  in  the  notice  for  holding  such 
meeting,  hold  and  preside  at  the  same,  and  report  to  the  court  the  pro- 
ceedings thereof,  with  his  opinion  thereon  ;  upon  the  filing  of  which,  the 
clerk  shall  give  the  notices  to  creditors  required  by  said  section,  and  the 
court  shall,  at  the  time  therein  fixed,  proceed  to  hear  and  determine  the 
matter  as  in  said  section  is  prescribed. 

In  like  manner,  additional  meetings  in  relation  to  such  proposed  com- 
position, or  any  modification  thereof,  may,  upon  like  application,  be 
called  and  held,  and  the  proceedings  returned  in  like  manner. 

XXXVII, 

REFERENCE   TO   SECTIONS   OF   ACT,   ETC.  ^ 

All  orders  referring  specifically  to  any  section  or  sections  of  the 
original  bankrupt  act,  shall  be  deemed  and  construed  to  refer  to  the 
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corresponding  sections  respectively,  in  the  Revised  Statutes  of  the  United 
States ;  for  example,  Order  IX,  in  referring  to  sections  12  and  13  of  the 
act,  shall  be  construed  to  refer  to  sections  5033  and  5034,  respectlTelj, 
of  the  Revised  Statutes  ;  and  so  of  the  rest.  And  all  forms  heretofore 
prescribed  shall  be  adapted  to  any  modification  of  the  law,  or  of  these 
orders. 


REPORT  OF  MARSHAL. 


Annual  report  of  marshal  of  the  district  of 

for  the  year  ending  June  30,  18  ,  required  by  the  19th  section  of  the 
amendatory  act  of  Congress,  relating  to  matters  of  bankruptcy,  ap- 
proved June  22,  1874. 

Number  of  cases  in  bankruptcy  in  which  warrants  were  re- 
ceived   

Number  of  warrants  returned  during  year 

Fees  for  service  of  warrants  so  returned 

For  serving  creditors  with  notice 

Mileage  thereon 

Expenses  of  publication  thereon 

Expenses  of  postage  thereon 

Other  expenses  thereon,  such  as  for 

Other  fees,  costs,  expenses,  and  emoluments,  namely  : 

For  service-fees  for  serving  writs  and  process 

For  mileage  thereon 

For  serving  notices 

For  mileage  thereon 

Expenses  of  publication  thereon 

Expenses  of  postage  thereon 

For  making  inventories  of  property 

For  taking  care  of  property 

Expenses  and  disbursements  thereon 

All  other  fees  and  emoluments,  such  as  for : 

All  other  expenses  and  disbursements,  such  as  for : 


SUMMARY   OF   FEES,    COSTS,  AND    EMOLUMENTS,   EXCLUSIVE   OF   ACTUAL 

DISBURSEMENTS. 

Service  fees ♦ , 

Mileage , 

Making  inventories • 

Care  of  property 

Other  fees  and  emoluments  in  bankruptcy 

SUMMARY   OF  ACTUAL   DISBURSEMENTS. 

For  publications 

For  postage 

For  custody  of  property 

For  traveling  expenses 

For  other  expenses,  such  as 
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REPORT  OF  REGISTER. 

Annual  report  of  ,  register  in  bankruptcy  in 

and  for  the  district  of  the  State  and  district  of  , 

for  the  year  ending  June  30,  18  ,  in  pursuance  of  section  19  of  the 
amendatory  act  relating  to  proceedings  in  bankruptcy,  approved  June 
22,  1874. 

Number  of  cases  of  voluntary  bankruptcy  referred 

Amount  of  assets  of  the  bankrupts  therein 

Amount  of  liabilities  of  the  bankrupts  therein 

Amount  of  dividends  declared  therein • 

Average  rate  per  cent,  of  dividends  declared  therein 

Number  of  cases  in  which  discharge  granted 

Number  in  which  discharge  not  granted 

Number  of  compulsory  cases  referred 

Amount  of  assets  of  the  bankrupts  therein 

Amount  of  liabilities  of  the  bankrupts  therein 

Amount  of  dividends  declared  therein 

Average  rate  per  cent,  of  dividends  declared  therein 

Number  of  cases  in  which  discharge  granted 

Number  in  which  discharge  not  granted  •...-. 

Amount  of  fees,  costs,  &c.,  received  or  earned  in  cases  of  volun- 
tary bankruptcy 

Amount  of  fees,  costs,  dec,  received  or  earned  in  oases  of  invol- 
untary bankruptcy • 
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REPORT  OF  ASSIGNEE. 

Annual  report  of  ,  of  the  ,  in  the  State  of 

assignee  in  bankruptcy,  for  the  year  ending  June  30,  18  ,  in  pursuance 
of  section  19  of  the  amendatory  act  relating  to  proceedings  in  baok- 
ruptxsy,  approved  June  22,  1874. 


Name  and  number  of  bankrupts. 
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REPORT  OF  CLERK,  No.  1. 

Annual  statement  of  ,  clerk  of  the  district  court  of  the- 

United  States  for  the  district  of  ,  for  the  year  ending  June,. 

30,  18  ,  in  pursuance  of  section  19  of  the  amendatory  act  relating  to 
proceedings  in  bankruptcy,  approved  June  22,  1874,  of  all  cases  of  bank 
Tuptcy  pending,  &;c. 


Oaaee  pending  at  banning  of 
year. 

Names  of  bankrapta. 

Whether 
dispoeedof. 

Amount  of 
dividend. 

Numb.er  of 
reports  of 
assignee. 

Disposition 
or  ease. 

Number  of 
assignee's 
accounts 
filed  and 
settled. 

« 

* 

Caaei  begun  during  year. 
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REPORT,  OF  CLERK,  No.  2. 

Names  and  residence  of  all  marshals,  registers,  and  assignees  who 
'have  failed  to  make  and  file  reports,  as  required  by  section  IP  of  ameod- 
^tory  act  relating  to  proceedings  in  bankruptcy,  for  the  }ear  ending 
June  30,  18     ,  furnished  in  pursuance  of  said  section. 

MARSHAL. 

[Here  insert  names  and  residences  of  delinquents.] 

BSOI8T£B8. 

[Here  insert  names  and  residences  of  delinquents.] 

ABSIOVSX8. 

{Here  insert  names  and  residences  of  delinquents.] 


REPORT  OF  CLERK,  No.  3. 


Annual  report  of  ,  clerk  of  the  district  court  of  the  United 

States  for  the  district  of  ,  for  the  year  ending  June  30, 18   , 

of  all  his  fees,  charges,  costs,  and  emoluments  earned  or  accrued  in  bank- 
ruptcy cases  during  said  year ;  and  also  of  all  moneys  paid  into  and  dis- 
bursed out  of  court  in  bankruptcy,  and  the  balance  in  hand  or  on  deposit, 
made  in  pursuance  of  section  ]  0  of  the  amendatory  act  relating  to  pro* 
oeedings  in  bankruptcy,  approved  June  22,  1874. 

Seryioes.  Amoont 

For  performing  all  ordinary  duties  of  clerk,  such  as  issuing 
process,  filing  and  entering  papers,  orders,  rules,  &c.,  in 

bankruptcy  cases » 

For  entering  memoranda  or  minutes  of  registers 

For  giving  notice  to  creditors  by  mail  or  publication  (exclusive 

of  postage  and  cost  of  publication) 

For  taxing  costs 

For  receiving,  keeping  and  paying  out  money 

For  taking  examinations 

For  preparing  and  certifying  papers  on  appeal  to  circuit  court. 


Moneys  received  in  court  in  cases  in  bankruptcy 

Balance  on  hand  at  beginning  of  year 

Moneys  paid  out  of  court  in  cases  in  bankruptcy 

Balance  on  hand  at  end  of  year  . . . « 

Balance  on  deposit  at  end  of  year 
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Form  No.  1. 

I>ETITION-    BY    DEBTOR 

T<J  the  Honorable  ,  Judge  of  the  District  Court  of  the  United 

States,  for  the  District  of  : — 

The  Petition  of  ,  of  the  of  ,  in  the 

County  of  ,  and  State  of  ,  and  District  aforesaid^ 

Respectfully  Represents  :^-That  he  has 

for  months  next  immediately  preceding  the  filing  of  this  petition, 

at  ,  within  said  Judicial  District ;  that  he  owes  debts  exceeding 

the  amount  of  three  hundred  dollars,  and  is  unable  to  pay  all  of  the  same  in 
full ;  that  he  is  willing  to  surrender  all  his  estate  and  effects  for  the  benefit 
of  his  Creditors,  and  desires  to  obtain  the  benefit  of  the  Act  entitled  "  Ad 
Act  to  Establish  a  Uniform  System  of  Bankruptcy  throughout  the  United 
States,"  approved  March  2, 1867 : 

That  the  Schedule  hereto  annexed,  Marked  A,  and  verified  by  Tour  Pe- 
titioner's oath,  contains  a  full  and  true  statement  of  all  his  debts,  and  (so 
far  as  it  is  possible  to  ascertain)  the  names  and  places  of  residence  of  his 
creditors,  and  such  further  statements  concerning  said  debts  as  are  requir^ 
by  the  provisions  of  said  Act : 

That  the  Schedule  hereto  annexed,  marked  B,  and  verified  by  Your  Pe- 
titioner's oath,  contains  an  accurate  inventory  of  all  his  estate,  bc^th  real  anid 
personal,  assignable  under  the  provisions  of  said  Act :  ^ 

Wherefore,  your  Petitioner  prays,  that  he  may  be  adjudged  by  tl^e 
Court  to  be  a  Bankrupt,  within  the  purview  of  said  Act ;  and  that  he  majr 
be  Decreed  to  have  a  Certificate  of  Discharge  from  all  his  debts  provable 
mnder  the  same. 


^  Solicitor^  [or.  Attorney^  Jbc. 


Oath  to  foregoing  Petition. 

CN.  B.— If  Petitioner  is  Dot  a  citizen,  the  last  danse  of  this  oath  should  be  omlttedO 

United  States  op  America,  ' 

District  of  ,  «».• 

I,  ,  the  Petitioning  Debtor  mentioned  and  described  in  the  fore- 

going Petition,  do  hereby  make  solemn  oath  [or,  afiirmation]  that  the  state- 
ments contained  therein  are  true  according  to  the  best  of  my  Jcnowl^dge, 
information  and  belief;  and  I  do  further  make  oath  [or,  affirmation]  that  I 
am  a  citizen  of  the  United  States  of  America,  and  that  I  will  beair  true  faith 
and  allegiance  to  the  same. 


Subscribed  and  sworn  [oTy  affirmed]  to,  before  me,  this        dajif  of 
AD.  18    . 

L  ! 


U,  S,  District  Judge^  [JRegister  hi  JBankhiptcj/^ 
55  or^  IT,  S.  Commfssioner.l 
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Nature  and  Consideration  of  the  Debt, 
and  whether  contracted  as  copartner  or 
joint  contractor;  and,  if  so,  with  whom. 

V 
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1 

Where  and  When 
contracted. 
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«» 
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Residences  and 
Occupations. 
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Names  of  Cred- 
itors. 
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licference  to  Ledg- 
er or  Voucher. 

Order  of  Payment ;  Pre- 
ferred Claims. 

1. 

S)ebts  dne  to  the  United 
States,  and   taxes   and 
assessments   under   the 
laws  thereof. 

2. 

Debto  due  to  the  State  of 
,  and  taxes  and  as- 
sessments under  the  laws 
of  said  State. 

S-«8  C.OC0 

4. 
Other  dfbts  Preferred  by 

said  Act. 
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FOBMS  IN  BANKBUPTCY. 


EFetitkm  by  D«litor.] 


SCHEDUItB  B. 


M 


Personal  Property, 


Dollars. 


GtSL 


A — Cash  on  hand... 

6. — Bills  of  Exchange,  FromiBsory  Notes,  or  Secorities  of  any  description, 
(each  to  he  set  oat  separately) 

«. — Stock  in  Trade,  in  my  hnsiness  of                  ,  at                      ,  of  the 
Taloe  of \ 

d, — Hoosehold  Goods  and  Famiture,  Household  Stores,  Wearing  Apparel, 
and  Ornaments  of  the  Person 

<« — Books,  Prints,  and  Pictures 

f. — Horses,  Cows,  Sheep,  and  other  Animals 

g. — Carriages,  and  other  Vehicles 

A.— Fanning  Stock,  and  Implements  of  Husbandly 

t. — Shipping,  and  Shares  in  Vessels 

i.— ACachineiy,  Fixtures,  and  Apparatus  used  in  Business ;  with  the  place 
where  each  is  Situated 

il— Goods  or  Personal  Property  of  any  other  Description,  with  the  place 
where  each  is  Situated 


-,  Petitioner. 
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[Petltloii  by  Debtor.] 


SCSBDULB  B. 


(8.) 


Chases  in  Action, 


Cts. 


a. — Debts  due  Petitioner  on  open  Acconnt 

b, — Stocks  in  Incorporated  Companies,  and  Interest  in  Joint-stock  Com 
panics 

c — Policies  of  Insnraoce..... 

d. — Unliquidated  Claims  of  every  nature,  with  their  Estimated  Value 


f 


^  Petitioner. 
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[Petition  of  Debtor.] 


SCHEDULB    B. 


(4.) 


Property  in  Reversion^  Remainder^  or  Expectancy^  including  Properly  held 
in  IVust  for  Oie  Petitioner^  or  subject  to  any  Power  or  Might  to  Jjispom 
ofy  or  to  Charge, 

CN.  B.  —A  Partlcnlar  Description  of  each  Interest  mnst  be  Entered.  If  all  or  any  of  the  debtor'9  PropatT 
has  been  Couveved  by  Deed  of  As^ifrnment.  or  otherwise,  for  the  benefit  of  Creditors,  the  date  or.«iicb  vtK 
should  i)e  t*tfltca,  tbe'Name  and  Address  of  the  Pert»ou  to  whom  the  Property  was  Conveyed,  the  Anwesi 
realized  IVom  the  Proceeds  thereof,  and  the  Disposal  of  the  Same,  as  far  as  known  to  tha'Petitiuner.} 


General  Interest. 


Particular  Description. 


Interest  in  Land 


Peracnal  Property 


Property  in  Money,  Stock, 
Sharci«,  Bunds,  Anunities, 
etc,  etc. 


Rights  and  Powers. 


Property  heretofore  conveyed 
for  benefit  of  Creditors. 


What  portion  of  Debtor's 
Property  has  been  Con- 
veyed by  Deed  of  Assign- 
meut,  or  otherwise,  for 
Benefit  of  Creditors :  Date 
of  such  Deed,  Name  and 
Addre!*s  of  Party  to  whom 
Conveyed :  Amount  real- 
ized therefrom  and  Disposal 
of  same,  so  far  as  known  to 
Petitioner. 


Real  Estate  and  Leasehold  Property,  with  Locality,  Name», 
and  Descriptions  of  Parties  now  Enjoying  the  Same,  aiid 
the  Value  thereof;  also  the  Nature  of  my  Interest  there- 
in, and  Arom  Whom,  and  in  what  Manner  it  is  derived. . 


Personal  Property,  with  Locality,  Names,  and  Descriptions 
of  Persons  now  Enjoyini;  the  Same :  also  the  Nature  of 
my  Interest  therein,  and  from  Whom,  and  in  what  Man- 
ner it  is  derived  


Annuities,  Money  in  Public  or  other  Funds,  Shares  in  Rail- 
road and  other  Companies,  showing  in  whose  names 
the  same  are  standiui^,  with  Names  and  Descriptions  of 
persons  now  Enjoyiiig  the  Same:  also  the  Natnre  of 
my  Interest  therein,  and  fh>m  Whom,  and  in  what  Man- 
ner it  is  derived 


Rights  and  Powers  wherein  I,  or  any  other  Person  or 
rersons  in  Trust  for  me  or  for  my  benefit,  have  any 
power  to  Dispose  of^  Charge,  or  Exercise 


Snppcved  Vala 
ofrnvIntensiL 


DoUs.     Oi. 


Description  of  Property  of  Debtor  heretofore  conveyed 
for  benefit  ofCreuiuir  by  deed  of  assignment,  or  other- 
wise :  date  of  such  deed  or  instmmeut  of  conveyance, 
with  name  and  address  of  party  to  whom  made :  amount 
realized  from  same,  nnd  the  aisposal  of  such  property, 
so  far  as  known  to  Petitioner. 


Am'nt  wSati 
from  pmcee* 
of  projw^ 
conveyed- 


Dolls.      Cts. 


Petitioner. 
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etition  by  Debtor.] 


SCHEDUI«E    B. 


(5.) 


.  Particular  Statement  of  the  property  claimed  as  Excepted  from,  the  Opera- 
tiwx  of  eaid  Act^hy  the  provisions  of  the  \Ath  Section  thereof  giviiig  Each 
J[tem  of  Property  and  its  Valuation  ;  and^  if  any  portion  of  it  is  Heal  -&- 
tcUe^  its  Locatiofiy  Description^  ayid  Present  Use. 

CTT.  B.— Tbe  property  claimed  to  be  Exempt  nnder  the  Laws  of  any  State  Is  to  be  described  separatf  Ij 
>TO  the  rest,  and  reference  given  to  tbe  Stamte  of  said  State  creating  tbe  Exception.} 


'ropertj  claimed  to  be  Ex- 
cepted from  tbe  opera- 
tions of  said  Act,  and 
^rhicli  mnj  be  set  apart 
by  the  AHsi^nee  under 
the  14tli  Section 


Property  claimed  to  be  Ex- 
empt by  State  laws;  its 
Viiluntion  ;  whether 
Real  or  Personal  Estate; 
its  Description  and 
Present  Use;  and  nndor 
what  State  LawExemp 
tion  it  claimed 


Ynluation. 


Dolls.      Cts 


Petitioner, 
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{Petition  of  Debtor.] 


SCHEHUIiE    II. 


<•-) 


The  following  is  a  True  Zist  of  all  Books^  PaperSy  Deeda^  and  Wriiingt  n- 
lating  to  my  IVade^  Business^  DeaUngs^  Estatey  and  EffectSy  or  anyPis^ 
thereof  tohichy  at  the  date  of  this  Petition,  are  in  my  Possession  or  mde 
my  Custody  and  Control,  or  which  are  in  the  Possession  or  Cutiody  of 
any  Person  in  Trust  for  me,  or  for  my  UseyBen^,  or  Advantage;  tnti 
also  of  All  others  which  have  been  heretofore,  at  any  time,  in  my  Amu- 
sion^  or  under  my  Custody  or  Control,  and  which  are  now  hM  by  th 
Parties  whose  names  are  hereinafter  set  forth,  with  the  reason  for  their 
Custody  of  the  same  : — 


Books. 


Deeds 


Papees,  etc. 


«.   •*« 


.^,  Petitioner. 


[K.  B  -Here  fo)  owe  oath  to  Schedule  B,  as  hereinafter  preacribed.1 
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OATHS  TO  SCHEDTJLES  A  AND  B. 

C19'.  B.--Tbe  following  forma  of  oaths  to  Schedules  A  and  B  of  the  Petition  by  Debtor  are  prescribed,  and 
tlkey  are  to  be  annexed  to  the  same,  respeetively.] 

OcUh  to  Sc/iedzile  A. 
Unitxd  States  op  Ahbriga. 

District  of  ^ss: 

On  this        day  of  ,  A.D.  18    ,  before  me  personally  came  , 

the  person  mentioned  in  and  who  subscribed  to  the  foregoing  Petition  and 
Schedule,  Marked  A,  respectively,  and  who  being  by  me  first  duly  sworn 
[oTy  affirmed],  did  declare  the  said  Schedule  to  be  a  statement  of  all  his 
debts,  Ac,  in  accordance  with  the  Act  of  Congress  entitled  "An  Act  to 
Establish  a  Uniform  System  of  Bankruptcy  throughout  the  United  States," 
approved  March  2,  1867. 


District  Jtidge^  [or.  Register ;  or,  II.  S.  Cofnmissi<>ner/\ 


Oath  to  Schedule  B. 
Untted  States  of  Ambbica« 

District  of  ,  ss : 

On  this        day  of  ,  A,D.  18    ,  before  me  personally  came  , 

the  person  mentioned  in  and  who  subscribed  to  the  foregoing  Petition  and 
Schedule,  Marked  B?  respectively,  and  who  being  by  me  first  duly  sworn 
\or^  affirmed],  did  declare  the  said  Schedule  to  be  a  statement  ot  all  his 
estate,  both  real  and  personal,  in  accordance  with  the  Act  of  Congress  en- 
titled "  An  Act  to  Establish  a  Uniform  System  of  Bankruptcy  throughout 
the  United  States,"  approved  March  2,  1867. 


District  JudgSy  [or.  Register^  or,  U.  S,  Commissioner,] 


Form  No.  2. 

COPARTNERSmP  PETITION. 

[In  case  of  a  Copartnership,  the  form  will  be  as  follows :] 

To  the  Honorable  Judge  of  the  District  Court  of  the  United 

States  for  the  District  of 

The  Petition  of  ,  and  y,  of  , 

in  the  County  of  ,  and  State  of  ,  and  District  afore- 

said, respectfully  represents :  That  the  said  ,  and  , 

copartners  transacting  business  at  ,  in  the  County  of  , 

and  State  of  ,  aud  in  said  District,  have  for  the 

months. 

[Or, 

That  the  said  and  members  of  a  copartnership 

composed  of  themselves,  and  one  of  ,  m  the  County  of  , 

and  State  of  ,  have  for  the  months : — 

next  immediately  preceding  the  filing  of  this  Petition  at  within 

6aid  Judicial  District ;  that  the  members  of  said  copartnership  owe  debts  oxt 
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ceeding  the  amount  of  three  hundred  doUarSy  and  are  unable  t; 

pay  all  their  debts  in  full ;  that  they  are  willing  to  surrender  all  their  -^r 
tate  and  effects  for  the  benefit  of  their  creditors,  and  desire  to  obtain  u- 
benefit  of  the  Act  entitled  "An  Act  to  Establish  a  Uniform  Svstem  .•: 
Bankruptcy  throughout  the  United  States,"  approved  March  2,  1 867. 

That  the  Schedule  hereto  annexed,  marked  Af  &ud  verified  by  their  oatk 
contains  a  Full  and  True  Statement  of  all  the  debts  of  said  Copartnenib, 
and,  as  far  as  possible,  the  Names  and  Places  of  Residence  of  their  Creds- 
ors,  and  the  further  statements  concerning  such  debts  required  by  the  p." 
visions  of  said  Act. 

That  the  Schedule  hereto  annexed,  Marked  B,  verified  by  their  oatk 
contains  an  accurate  Inventory  of  all  the  estate  of  said  Copartnership  as  t^ 
qjiired  by  the  provisions  of  said  Act. 

And  said  further  states,  that  the  Schedule  hereto  annexe! 

Marked  Ci  verified  by  his  oath,  contains  a  Full  and  True  Statement  of  d 
his  Individual  debts;  and,  as  far  as  possible,  the  Names  and  Places ofRf*- 
idence  of  his  Creditors  ;  and  the  further  Statements  concerning  such  deU< 
required  by  the  provisions  of  said  Act ;  and  that  the  Schedule  hereto  ir- 
nexed,  marked  D,  verified  by  his  oath,  contains  an  accurate  Inventory  c^ 
all  his  Individual  £state  as  required  by  the  provisions  of  said  Act 

And  said  further  states,  that  the  Schedule  hereto  annexe*! 

Marked  E,  verified  by  his  oath,  contains  a  Full  and  True  Statement  of  ;|^ 
his  Individual  debts,  and,  as  far  as  possible,  the  Names  and  Places  of  Kt«- 
dence  of  his  Creditors,  and  the  further  Statements  concerning  such  dtUs 
required  by  the  provisions  of  said  Act ;  and  that  the  Schedule  hereto  a^ 
nexed,  Marked  F,  verified  by  his  oath,  contains  an  accurate  Inventory  o: 
all  his  Individual  Estate  as  required  by  the  provisions  of  said  Act 

[N.  B.— Similar  eUnuea  to  be  added  far  Ttyiitidual  ScheduUt  qf  each  Ccparianer  joining  in  the  Pttitm.] 

Wherefore,  your  PETrriONERS  pray,  that  after  due  proceedings  hai, 
they  may  be  adjudged  by  a  Decree  of  the  Court  to  be  Banknipts  wirhis 
the  purview  of  said  Act;  and -upon  their  compliance  with  all  the  ^equi^^ 
ments  of  the  said  Act,  and  all  the  orders  and  directions  of  the  Court  mad* 
in  pureuance  thereof,  they  may  be  severally  decreed  to  have  a  Cektificati 
OF  Discharge  from  all  their  Debts  provable  under  said  Act,  and  otber 
wise  entitled  to  all  the  benefits  thei'eof. 


Petitionen, 

[N.  B.— The  Form  of  the  Oath  to  the  Petition  is  to  be  modified  br  employing  the  plnnlfcf 
the  singuhir  number,  and  by  the  addition  of  clauses  to  cover  the  Schedules  of  each  CoputflffJ 


Jbrm  No.  3. 
CORPORATION  PETITION, 

[N.  B. — Tf  a  Petition  in  Bankruptcy  is  filed  by  a  Corporation,  an  authenticated  cojff  rf* 
Vote  or  other  acrion  of  the  Stockholders,  (or,  parivor  parties  entitled  to  act  in  behnlf  of  *** 
Corporatiiin,)  authorising  such  proceedings  should  be  filed  with  the  Petition,  and  wbicb,iB 
substance,  should  be  as  follows :] 

Statement  to  accompany  Petition  of  Corporation^  {In  J^ankrvptcy) 

At  a  meeting  op  the  Stockholdebs,  [or^  of  the  Board  of  Direcf/)^,^' 
Trustees,  as  the  Case  may  be  J  of  the  Company,  [or,  Association,  a^i 
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Bank,  or,  Society,]  a  Corporation  created  by  ,  of  the  State 

of  ,  held  at  ,  in  the  county  of  ,  and  State  of  , 

on  this      day  of  ,  A.D.  1 8     ,  the  Condition  of  the  Affairs  of  said  Cor- 

poration having  been  inquired  into,  and  it  being  ascei*tained  to  the  Satisfaction 
of  said  meeting  that  the  said  Corporation  was  Insolvent,  and  that  its  Affairs 
ought  to  be  wound  up,  it  was  Voted  [or  Resolved]  by  a  Majority  of  the  Cor- 
porators [or,  Stockholders,  or.  Directors,  or.  Trustees]  present  at  such  Meeting, 
(which  was  duly  called  and  notified  for  the  purpose  of  takine  action  upon  the 
subject  aforesaid  |)  that  be,  and  thereby — Authorized, 

Empowered,  and  Required  to  file  a  Petition  in  the  District  Court  of  the  United 
States  for  the  District  of  ,  within  which  said  Corporation  has  carried 
on  its  business,  for  the  purpose  of  having  the  same  adjudged  Bankrupt ;  and 
that  such  proceedings  be  had  thereon  as  are  provided  by  the  Act  of  Congi'ess 
entitled  "An  Act  to  Establish  a  Uniform  System  of  Bankruptcy  throughout 
the  United  StJ^tes,"  approved  March  2, 1867. 

In  witness  whereof,  I  have  hereunto  subscribed  my  name  as  President 

[aPj  other  officer  or  agent]  of  said  Corporation,  and  affixed 
{of  Corporation.}    the  Seal  of  the  same  this  day  of  A.D. 

18    . 


President  [or,  other  officer]  of  said  Corporation. 

[N.B. — In  case  of  a  Corporation,  the  following  chanj^cs  are  to  be  made  in  the  form  of  Peti* 
tion  alrenUy  prescribed,  viz.  :  The  substitution  of  the  Name  of  the  Corporarion  for  that  of  the 
Individanl  Petitioner,  and  the  omission  of  the  Prnver  for  a  Discharfie  and  the  following;  pas- 
sage substituted  :  **  And  that  Wee  procenfUngs  may  be  hid  in  the  premises  as  t/i  said  net  are  pro- 
vided in  res/}ect  to  natural  persons,**  The  langua};e  of  the  Oath  to  the  Corporation  Petition  may 
be  changed  to  correspond  with  the  form  of  the  Petition.] 


Form  No.  4. 
ORDER  OF  REFERENCE  TO  REGISTER. 


In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


-  In  Bankruptct. 

A  Petitioner  for  Adjudication  in  Bank- 
ruptcy of  himself 

District  of  ,  as  : 

Whereas  ,  of  the  County  of  ,  State  of  , 

and  District  aforesaid,  has,  on  this  day  of  ,  A.D.  18     ,  at 

o'clock  m.,  filed  in  the  office  of  the  Clerk  of  said  Court  a  Petition  for  Ad- 
judication in  Bankruptcy  against  himself,  according  to  the  provisions  of  the 
Act  of  Congress  entitled  "  An  Act  to  Establish  a  Uniform  System  of  Bank- 
ruptcy throughout  the  United  States,"  approved  March  2, 1867, 

It  is  thereupon  Ordered^  That  said  Petition  be  referred  to  , 

one  of  the  Registers  in  Bankruptcy  of  this  Court,  to  make  Adjudication 
thereon,  and  take  such  other  proceedmgs  therein  as  arc  required  by  said  Act ; 
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n,nd.  further  J  That  the  said  shall,  on  or  before  the  day  of 

at  o'clock  m.,  file  with  said  Register  a  duplicate  copy  of  said  Petitioii 
and  the  Schedules  thereto  annexed,  and  that  he  attend  before  said  Rt-gi- 
ter  on  said  day,  and  thenceforth  as  said  Register  may  direct,  to  submit  t- 
such  orders  as  may  be  made  by  said  Register,  or  by  this  Court  relating  to 
his  said  Bankruptcy. 

And  further,  that  until  otherwise  ordered  by  the  Court,  the  said  Register 
shall  act  upon  the  matters  arising  in  this  case  at  his  office,  at  , 

at  such  times  as  he  shall  fix  for  that  purpose. 

Witness  the  Honorable  ,  Judge  of  the  said  Court,  an4 

BCiti  thereof,  at  ,  in  said  District,  on  the  day  of  , 

AD.iS    . 

(    Seal  of  >  

Clerk  of  District  Courts/or  said  XHstricL 


Form  No.  6. 
ADJUDICATION  OF  BANKRUPTCY  UPON  DEBTOR'S  PETITIGN- 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


y  In  Bankbuptot. 


By  whom  a  Petition  for  Adjudication  of 
Bankruptcy  was  filed  on  the 
day  of  ,  A.D.  18     ,in  said  Court. 

At  ,  in  said  District, 

on  the        day  of       ,  A.D.  1 8    . 

Before  ,  one  of  the  Registers, 

of  said  Court  in  Bankruptcy. 

I,  THE  Undersigned,  a  Register  of  said  Court  in  Bankruptcy,  upon  good 
proof  before  me  ,  taken,  do  find,  that  the  said  has 

become  a  Bankrupt  within  the  true  intent  and  meaning  of  the  Act  of  Con- 
gress entitled  "An  Act  to  Establish  a  Uniform  System  of  Bankruptcy 
throughout  the  United  States,"  approved  March  2, 1867;  and  I  do  hereby 
declare  and  adjudge  him  a  Bankrupt  accordingly. 


Register  in  JBankrvptcy, 

[N.6. — When  a  Debtor  is  declared  a  Bankrupt  upon  a  Creditor's  Petition,  the  Order  shooM 
be  made  by  the  Court  and  entered  as  an  Order  of  the  Court  in  substantially  the  form  aboTe 
prescribed.] 
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Form  No.  6. 

WARRANT  TO  MESSENGER. 

(  Voluntary  Bankruptcy.) 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


.In  Bankruptcy. 


By  whom  a  Petition  for  Adjudication  of 
Bankruptcy  was  filed  on  the       day  of 
,  AD.  18    ,  in  said  Court. 

District  of  , «» .• 

To  the  Marshal  of  the  District  of  : — 

Greeting  : — Whereas,  a  Petition  for  Adjudication  of  Bankruptcy  and  fdr 
Relief,  under  the  Act  of  Congress  entitled  "  An  Act  to  Estahlish  a  Uniform 
System  of  Bankruptcy  throughout  the  United  States,"  approved  March  2, 
1867,  was,  on  the  day  of  1 18     ,  filed  by  ,  of 

,  in  said  District,  upon  which  he  hath  been  found  and  adjudged 
a  Bankrupt,  there  being  no  opposing  party  thereto : — You  are,  therefore, 
HEREBY  DIRECTED,  AS  MESSENGER,  to  publish  times  in  the — [^Here 

name  the  newspapers  in  which  the  notice  is  to  be  published,']  (the  first  publi- 
cation to  be  made  forthwith,)  the  following  notice,  to  wit : — 

This  is  to  oivb  Notice:   That  on  the  day  of  ,  A.D.  18    ,  a 

Warrant  in  Bankroptcj  was  issaed  against  the  Estate  of  ,  of  ,  in 

the  county  of  ,  and  State  of  ,  who  has  been  adjudged  a  Bankrupt,  on 

bis  own  Petition ;  that  the  Payment  of  any  Debts  and  Delivery  of  any  Property  belonging  to 
such  Bankrupt,  to  him,  or  for  his  use,  and  the  Transfer  of  any  Property  by  him  are  forbidden 
by  Law ;  that  a  Meeting  of  the  Creditors  of  the  said  Bankrupt,  to  Prove  their  Debts,  and  to 
Choose  one  or  more  assignees  of  his  Estate,  will  be  held  at  a  Court  of  Bankruptcy,  to  be  holden 
[Here  designate  the  Plcux^  and  Building^  Room,  or  Office  where  the  Court  is  to  be  held,"}  before 
,  Register,  on  the  day  of  ,  A.D.  18    ,  at        o'clock       M. 

And  tou  are  further  directed  to  Serve  Written  or  Printed  Notice,  ybrMift/A,  either 
by  Mail  or  Pei*8onally,  [^Those  Vfton  whom  personal  Service  is  to  be  made  should  be  designateil  bjf 
the  Court,  or  Register^']  on  all  Creditor  upon  the  Schedule  filed  with  said  Bankrupt's  Petition, 
[or,  where  names  may  be  given  you  in  addition  thereto  by  the  Debtor,]  at  least  ten  days  before 
the  appointed  meeting  of  said  Court,  in  the  following  form,  to  wit : — 

To  Mr.  ,  of  ,  County  of  ,  and  State  of  ,  Creditor  of  , 

Bankrupt. 

You  are  hereby  notified  that  a  Warrant  in  Bankruptcy  has  been  issued  ont  of  the  District 
Court  of  the  United  States,  for  the  District  of  ,  against  the  estate  of  » 

adjudged  a  Bankrupt,  upon  his  own  Petition : — That  the  Payment  of  any  Debts,  and  the  De- 
livery of  any  Property  belonging  to  said  Bankrupt,  to  him,  or  for  his  use,  and  the  transfer  of 
any  Property  by  him  are  Forbidden  by  Law : — That  a  Meeting  of  the  Creditors  of  said  Bank- 
rupt, to  wit :  [Here  insert  names  of  the  Several  Creditors  of  Bankrupt,  with  their  places  of 
residence  and  amount  of  their  debts,  respectively,  in  the  following  form,  e.  g. : — 

A.  B.  ,1  Boston,  Mass |   $500] 

to  Prove  their  Debts  and  Choose  one  or  more  Assignees  of  his  E^state,  will  be  held  at  a  Court 
of  Bankruptcy,  to  be  holden  on  the  day  of  ,  A.D.  18    ,  at         o'clock, 

M.,  at  [Iiere  insert  the  Place,  Building,  Bootu,  or  Office  where  the  Court  wiU  be  held,]  before 

,  Register. 

And  have  you  then  there  this  "Warrant,  with  your  doings  thereon. 
Witness  the  Honorable  ,  J  udge  of  the  said  Conrt,  and 

Seal  of  \    the  seal  thereof,  at  ,  in  said  District,  on  the 

the  Court;    day  of  ,A.D.  18    . 


{. 


->. 


Clerk  of  District  Court,  for  mid  District^ 
67 


A 
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/  Form  No,  7. 

RETURN  OF  MESSENGER  TO  ACCOMPANY  WARRANT. 
CN.  B.— This  Return  may  be  Sodonsed  on  the  Warrant,  or  follow  Uie  feignatore  of  the  Clerk.] 

District  of  ,  S8 : 

At  ,  on  the  day  of  ,  A.D.  18     . — ^By  virtue  of  the  witbia 

Warrant,  I  have  caused  the  notice  therein  ordered  to  be  published,  by  a^ 
vertisement,  times,  in  the  Newspapers  within  mentioned  ;  the  f  i^t 

publication  of  which  was  on  the        day  of  ,  A.D.  18     ,in  \^IIere  i«"= 

tiofi  Newspaper  in  xohich  first  publication  was  had] : — And  I  also,  on  the 
"day  of  ,  A.D.  18     ,  sent  by  mail  or  served  personally  upon  the  creJ:'- 

ors  and  others  named  in  said  Warrant  a  copy  of  the  notice  required  thervly 
to  be  sent  to,  or  served'  on  them : — ^And  all  of  the  said  notices  were  aecora- 
ing  to  the  directions  set  out  in  said  Warrant. 

Fees. 

1.  For  service  of  warrant 

2,  For  necessary  travel  miles,  at  5  cents  per  mile,  each  way 

8.  For  each  written  note  to  Creditor  named  in  the  Schednlc,  lO' cents 

4.  For  nctnaland  ncccspary  expenses  in  publication  of  notices 

[N.B.~J^  there  are  any  vUugf  neceiiMrj/  expeiutat,  the  mmu  may  be  inserted  in  epecijic 
terme,  numbering  the  tame  eimeecutively.} 


U.  S.  Marshal^  as  Messenger^ 

District  of 

Dbtrict  of  ^ss: 

,A.D.  18    .     Then  personally  appean  4 
the  ,  and  made  oath  that  the  above  Expenses  returned  \  j 

him, in  addition  to  his  fees,  were  actually  and  necessarily  incuired  and  pnii 
by  him,  and  that  the  same  are  just  and  reasonable. 

Before  me,  „ , 

District  Judge^ 

[or,  Register  in  DankruptcyJ] 


Form  No,  8. 
REGISTER'S  OATH  OF  OFFICE. 

United  States  op  America, 

District  of  ,  ss : 

I,  ,  having  been  duly  nominated  and  recommended  by  the  Cliief  Jus- 

tice of  the  Supreme  Couit  of  the  United  States,  and  appointed  by  the  Distric: 
Judge  of  the  United  States  for  the  district  of  ,  as  a  K^aristtr 

in'Bankruptcy  under  the  act  entitled  "  An  Act  to  Establish  a  Uniform  System 
of  Bankruptcy  throughout  the  United  States,'*  approved  March  2, 1867,  do 
solemnly  swear  that  1  have  never  voluntarily  borne  arms  against  the  Unitotl 
States  smce  I  have  been  a  citizen  thereof;  that  I  have  voluntarily  given  no 
a^df  ^countenance,  counsel,  or  encouragement  to  persons  engaged  in  armed  ho**- 
tility  thereto ;  that  I  have  neither  sought  nor  accepted,  nor  attempted  to  exer 
cise  the  functions  of  any  office  whatever  under  any  authority  or  pretended  au- 
thority in  hostility  to  tne  United  States ;  that  I  have  not  yielded  a  voluntary 
(support  to  any  pretended  govemmeut,authority, power, or  constitution  within 
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i,he  United  States  hostile  or  inimical  thereto.  And  I  do  further  swear,  that 
uo  the  best  of  my  knowledge  and  ability,  I  will  support  and  defend  the  Con- 
stitution of  the  United  States  against  all  enemies,  foreign  and  domestic ; 
that  I  will  bear  true  faith  and  allegiance  to  the  samej  that  I  take  this  obli- 
pration  freely,  without  any  mental  reservation  or  purpose  of  evasion ;  and 
that  I  will  well  and  faithfully  discharge  the  duties  of  the  office  on  which  I 
ain  about  to  enter ;  and  also,  that  I  will  not,  during  mv  continuance  in  of- 
fice, be  directly  or  indirectly  interested  in,  or  benefited  by,  the  fees  or  emol- 
uments arising  from  any  suit  or  matter  pending  in  bankruptcy  in  either  the 
District  or  Circuit  Court  in  thb  District.     So  help  me  God. 

Subscribed  and  to,  before  me  this  day  of  ,A.D.  18    . 


District  Judge. 


Form  No.  9. 
OFFICIAL  BOND  OF  REGISTER. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 

In  Bankruptcy. 

Know  all  men  by  these  Pbesents  :  That  we  [Insert  names  and  resi- 
dences in  full  of  Bondsmeri]  are  held  and  finnly  bound  to  the  United  States 
of  America  in  the  sum  of  dollars,  lawful  money  of  the  United 

States,  to  be  paid  to  the  said  United  States,  for  the  payment  of  which,  well 
and  truly  'to  be  made,  we  bind  ourselves  and  each  of  us,  our  and  each  of  our 
hell's,  executors,  and  administrators,  jointly  and  severally,  firmly  by  these 
presents. 

Sealed  with  our  seals,  and  dated  this  day  of  .  ,  Anno 

Domini  one  thousand  eight  hundred  and 

Whereas  the  said  ,  having  been  on  the  day  of  , 

AD.  1 8     ,  appointed  by  the  Honorable  ,  Judge  of  the  Dis- 

trict Court  of  the  United  States  for  the  District  of  . 

a  Register  in  Bankuptcjr,  in  and  for  said  District,  this  Bond  is  executed  pur- 
suant to  the  Third  Section  of  the  Act  of  Congress  entitled  "  An  Act  to  Es- 
tablish a  Uniform  System  of  Bankruptcy  throughout  the  United  States,"  ap- 
proved March  2, 1867,  and  is  conditioned  for  the  faithful  discharge  of  the 
duties  pertaining  to  said  office  of  Register  in  Bankruptcy. 

In  witness  whereof  we  have  hereunto  set  our  hands  and  seals  this 
day  of  ,  A.D.  one  thousand  eight  hundred  and 


^  [l.  s.] 
^  [l.  b.] 


Signed,  sealed,  and  filed  in  office  of  the  Clerk  of  said  District  Court. 
Attest :  , 

Clerk  District  of 


[N.  B.— The  above  Bond  to  be  endorsed  wirh  the  approTRl  of  the  Jndj^e  of  the  District 
Court  tiins:  **I  hereby  approve  the  withih  Bond,  and  declare  the  sureties  thbrbon 
TO  BE  hatisfactory  ;''  and  the  usaal  certificate  of  the  Clerk  of  the  District,  as  to  the  exact 
time  and  date  of  filing.] 


i 
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Form  No.  10. 

COMMON  ORDER. 

%i  the  District  Coart  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


'In  Bankruptcy. 


Bankrupt  . 


District  of 
Upon  the  application  of 


At  ,  in  said  District. 

on  the  day  of  ,  AD.  18 

Before  Mr.  ,  one  of  the  Hegisters 

of  said  District  Court,  in  Bankruptcj. 


ss: 


,  of  ,  in  the  County  of  ,  anJ 

State  of  ,  there  being  no  opposing  interest,  [or,  the  party,  or  partita, 

appearing  assenting  thereto,]  It  is  0£D£R£D  :  \^Here  insert  the  order.] 
Witness  the  Honorable  ,  Judge  of  the  said  Court,  aci 

the  seal  thereof,  at  ,  in  said  District,  on  the 

{thf^^o?^}     day  of  ,AD.18    . 


Clerk  oflHstrict  Court,  for  said  DistrkL 


Form  No.  11. 
CERTIFIED  MEMORANDUM  OF  FIRST  MEETING  OF  CREDITOB& 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Bankrupt  . 


••  In  Bankeuptcy. 


At  ,  in  said  Distnct. 

on  the        day  of         ,  AD.  18  . 
Before  Mr.  , 

Register  in  HankruptcU' 
District  of  ,  m  .• 

Memorandum. — ^This  being  the  day  appointed  by  the  Court  for  the  Fir< 
Meeting  of  Creditors  under  the  said  I5ankruptcy,  whereof  the  notice  re- 
quired in  that  behalf  has  been  duly  given,  I,  the  undersigned,  Register  of  th< 
said  Court  in  Bankruptcy,  sat  at  the  time  and  place  above  mentioned,  pnr* 


ID 


part  m  number  and  m  value  of  the  creditors  who  have  proved 
were  present,  or  duly  represented,  and  made  choice  of  ,  of 

the  Cfounty  of  ,  and  State  of  ,  as  the  Assignee  of  the  »ii 

Bankrupt's  estate. 

Failed  to  make  choice  of  an  Assignee  of  said  Bankrupt's  estate,  and  there 
being  no  opposing  interest,  I  appointed  ,  of  ,  in  the  Coaoty 

of  ,  and  State  of  ,  as  Assignee  of  the  same. 
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Failed  to  make  choice  of  an  Assignee  of  said  Bankrupt's  estate,  and  there 
"being  no  opposing  interest,  I  further  certify  to  the  Court  the  failure  to  make 
such  choice  of  Assignee,  in  order  that  the  Court  may  take  action  in  the 
premises. 


JRegister  in  Bankrvptcy. 

[N.  B. — ^When  the  matter  of  appointment  is  referred  to  the  Court,  the  Register  mar,  if  re- 
quested, certifjr  the  names  of  the  persons  proposed  at  the  Creditor's  meeting  and  the  TOtes 
^ven  for  each.} 


Farm  No.  12. 

ABSTRACTS  OF  PROCEEDINGS  UNDER  SECTION  FOUR  — FORM  OF  MEMO- 
RANDUM TO  BE  RETURNED  TO  CLERK  BY  REGISTER,  OF  HIS  ACTION  IN 
EACH  CASE. 

« 

In  the  District  Court  of  the  United  States,  • 

For  the  District  of 


In  the  Matter  of 


>-In  Bankruptcy. 


Bankrupt  • 


District  of  ,«a; 


At  ,  in  said  District, 

on  the         day  of  ,  AD.  18    . 

Before  Mr.  , 

Heffister  in  JBankrvptcy, 


Memorandum. — This  day  attended  the  fii*st  meeting  of  Creditors  of  , 

the  Bankrupt  aforesaid,  at  said  ,  where  choice  was  made  of 

assignee  as  appears  by  the  papers  herewith  returned.     [Here  insert  particv- 
lar  stcUetnent  of  all  that  was  done  be/ore  tJie  liegister.'] 


Register  in  Bankruptcy, 

[N.  B. — ^A  memorandum  of  what  is  done  in  each  case  respectivelj  most  be  returned  on  sep- 
lurate  sheets  of  paper.] 


Form  No.  13. 
CREDITORS  WHO  HAVE  PROVED  THEIR  DEBTS  AT  FIRST  MEETING. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Bankrupt  . 


>-In  Bankruptcy. 


At  ,  in  said  District,  on 

the        day  of  ,A.D.  18    • 

Before  Mr.  , 

Megister  in  Bankruptcy, 
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District  of  ,  «9 ; 


The  following  is  a  list  of  Creditors  who  have  this  day  proved  their  debts  :— 


Names  of  Credir.or8. 


Residence. 


Debts  Prored. 


Register  in  JBankruptc^. 


Form  No.  14. 


FORM  OF  SPECIAL  LETTER  OF  ATTORNEY. 


In  the  Matter  of 


Bankrupt 


>.  In  Bankruptcy. 


To 


Sir  :  [or^  Messrs.,  or,  Gentlemen,]  I,  [or^  we,] 
hereby  authorize  you,  or  any  one  of  you,  to  attend  the  meeting  of  Creditors 
in  this  matter,  advertised  or  directed  to  be  holden  at    .  ,  on  the 

day  of  ,  before  ,  or  on  the  day  advertised  in  the  [Name  the 

Newspapers,']  or  any  adjournment  thereof,  and  then  and  there  for  , 

and  in  name  to  vote  for  or  against  any  proposal  or  resolution  that 

may  be  lawfully  made  or  passed  at  such  meeting  or  adjourned  meeting ;  and 
in  the  choice  of  Assignee,  or  Assignees  of  the  Estate  of  the  said  Bankrupt,  aud 
for  ,  or  ,  to  accept  such  appointment  of  Assignee: 

Dated  this  day  of  ,  AD.  1 8    . 

Witness  to  the  signature  of  , 


Exhibited  to  me  this 


day  of 


,A.D.  18    . 


Jiegister  in  Bankruptcy. 


FORMS  IN  BANKRUPTCY. 

Form  No.  15. 
CHOICE  OF  ASSIGNEES. 
(First  Meeting  of  Creditors.) 

In  the  District  Court  of  the  United  States, 
For  the  District  of 
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In  the  Matter  of 


>-In  Bankruptcy. 


Bankrupt  . 


At  ,  in  said  District^ 

on  the        day  of  ,  A.D.  18    . 

Before  Mr,  , 

JRegisto'  in  Banlcniptcy. 
District  of  ^BB : 

Memorandum. — ^Tliis  being  the  day  appointed  by  the  Court  for  the  First 
Meeting  of  Creditora  in  the  above  Bankruptcy,  and  of  which  due  notice  has 
been  given  in  the  \IIere  insert  the  names  of  the  Newspapers  i7i  which  notice  was 
jniblished.l  and  by  special  notice  served  personally,  or  through  the  mail.  We, 
whose  names  are  hereunder  written,  bemg  the  greater  part  in  number  and  in 
value,  of  the  Creditors  of  the  said  ,  Bankrupt  aforesaid,  pres- 

ent at  this  Meeting,  and  who  have  proved  our  Debts,  have  chosen,  and  do 
hereby  nominate  and  choose  [^Here  insert  the  name^  or  names  of  assignees^ 
with  their  places  of  residence^  respectively]  to  be  the  assignee  of  the  said 
Bankrupt's  Estate  and  Effects,  and  we  do  desire  that  he  [or,  they]  may  be 
appointed  such  assignee  ,  accordingly : 


Names  of  Creditors  above  men- 
tioned. 

Residences  of  the  Same. 

Am*t  of  Debt. 

Dulls. 

-• 

Cts. 

I  [or,  we]  do  hereby  accept  the  said  Trust,  [or,  Appointment.] 


Assifpice  . 
I,  ,  a  Register  of  the  said  Court  in  Bankruptcy,  do  hereby 

approve  of,  and  confirm  the  said  choice  of  Assignee  . 

,  Register  in  JSankmptcy. 

*  hereby  appoint  Mr.  ,  of  ,  to  act 

as  Solicitor,  and  Attorney  in  the  above  Bankruptcy. 

-,  Jicgister  [or,  Assignee^ 


",  District  Judge. 


mcnt 


♦  N.  B. — If  no  attorney  be  appointed,  strike  the  latter  form  out,  ^    \  t<\\<i^  ^^   wj^^ 
!nt  is  made  file  nn  appointment  as  above,  sif^ned  hy  iho  A»sipnee.       ^XV<*  ^  ^^ 


iVo^- 


The  District  Judge  will  endorse  hereon,  in  case  of  appruval  of 
proved.*' 


x-v  -^ 


•e,  x\w». 


NV- 
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Form  No.  16. 
NOTIFICATION  OF  APPOINTMENT  OF  ASSIGNEE. 

In  the  District  Coui*t  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


^In  Bankruptcy. 


Bankrupt  . 


District  oi  ,  88  : 

To  ,  of  ,  in  the  County  of 

and  State  of  : — 

I  DO  HEREBY  CERTIFY  to  you,  that  you  Were  duly  chosen  [or,  ai 

assignee  [or,  one  of  the  assignees]  of  the  Estate  and  Effects  of  toe  above 

named  Banki*upt,  at  the  first  meeting  of  the  Creditors,  on  the  day  of 

,  A.D.  1 8     ,  and  I  do  hereby  approve  and  confirm  said  election 

[or  appointment ;]  and  I  do  further  certify,  that  the  greater  part  in  value  and 

in  number  of  the  Creditors  of  said  Bankrupt  who  h&d  proved  their  claims 

were  present,  or  were  duly  represented  at  said  meeting. 

Dated  at  ,  the  day  of  ,  A.D.  18    . 


Judge  of  8aid  District^  [or,  JRegiUer  in  Bankruptct/.] 
[N.  B. — If  the  appointment  is  made  bj  the  Jadge,  the  last  clause  shoald  bo  omitted.] 

Acceptance  of  A8sign€e. 

[\.  IX-^To  be  endoned  on  notification,  or  to  foUoir  ft.] 

To  WHOM  n  MAY  Concern  :  Be  it  known,  that  I  hereby  signify  my  ac- 
ceptance of  the  Trust  of  Assignee  of  the  Estate  of  the  above  [or,  within  j 
named  Bankrupt  this  day  of  ,  AD.  18    . 


Form  No,  1 7. 
BOND  OF  ASSIGNEE. 


In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


>-In  Bankruptcy. 


Bankrupt  . 


District  of  ,  88: 

Know  all  men  by  these  presents  :  That  we,  ,  of  ; 

of  ;  and  of  , 

are  held  and  firmly  bound  unto  the  United  States  of  America  in  the  just  and 
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fall  Bum  of  dollars,  to  the  payment  whereof,  well  and  truly  to  be 

made,  we  do  bind  ourselves,  our  and  each  of  our  heirs,  executors,  and  admin- 
istrators. 

Signed,  Sealed,  and  Deli  veered  at  ,  this  day  of  ^ 

A.D.  18    . 

•The  said  ,  having  been,  on  the  day  of  ,  A.D.  1 8     , 

by  order  of  the  District  Court  of  the  United  States  for  the  District 

of  ;  In  Bankruptcy,  appointed  assignee    of  the  estate  of  , 

a  Bankrupt,  this  Bond  is  executed  pursuant  to  the  thirteenth  Section  of  the  Act 
of  Congress  entitled  "  An  Act  to  Establish  a  Uniform  System  of  Bankruptcy 
throughout  the  United  States,"  approved  March  2, 1867 ;  and  is  conditioned 
for  the  due  and  faithful  discharge  of  all  duties  by  the  said  , 

as  such  assignee,  and  in  compliance  with  the  Orders  and  Directions  of  the 
Court  in  the  matter  of  Bankruptcy  of  the  said 

Signed,  Sealed,  and  Delivered 


in  presence  of — 

[N.  B. — ^To  be  Endorsed  on  the  abore  "  On  the 
Approved : 


L.8. 
L.8. 
L.S. 


day  of 


,  Li 

,  A.D.  18    ."] 


District  Judge^  [or,  Register  in  Bankruptcy i\ 


Form  JVb.  18. 
ASSIGNMENT  OF  BANKRUPT'S  EFFECTS. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Bankrupt 


^  In  Bankruptct. 


8s: 


,  of  the 


of 


District  of 

Know  all  men  by  these  presents,  that 
in  the  County  of  ,  and  State  of  ,  in  said  District  ha    been 

duly  appointed  assignee  [7^  wore  thmi  one  assignee  is  appointed^  insert  ac- 
cordingly] in  said  matter.  Now,  therefore,  I,  ,  Judge  of  said 
District  Court,  [or,  Register  in  Bankruptcy  of  said  District,]  by  virtue  of 
the  authority  vested  in  me  by  the  14th  Section  of  an  Act  of  Congress  enti- 
tled "  An  Act  to  Establish  a  Uniform  System  of  Bankruptcy  throughout  the 
United  States,"  approved  March  2, 1867,  do  hereby  convey  and  assign  to  the 
said  ,  assignee,  as  aforesaid,  all  the  Estate,  Real  and  Personal,  of 
the  said  ,  Bankrupt,  aforesaid,  including  all  the  property,  of 
whatever  kind,  of  which  he  is  possessed,  or  in  which  he  was  interested,  or 
entitled  to  have  on  the  day  of  ,  A.D.  18  ,  with  all 
his  Deeds,  Booka^  and  Papers  relating  thereto,  excepting  such  ]^roperty  as  is 
Exempted  from  the  operation  of  this  Assignment  by  the  provisiouft  oi  aa\d 
Fourteenth  Section  of  said  Act. 

To  HAVE  AND  TO  HOLD  all  the  foregoiug  premises  to  th^  ^'liA^  ,•  ^ 

and  his  heirs  forever.  In  trust,  nevertheless,  for  the  us^  ^^J^  V^^^^^^-^^LcX 
the  powers,  and  subject  to  the  conditions  and  limitations  ^    ^o^^^^  ^^^^ 
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In  witness  whbbbof,  I,  the  said  Judge  [or,  the  said  Register]  have  here* 
.    unto  set  my  hand,  aud  caused  the  seal  of  said  Court  to  be  affixed. 


oftheCoart.|    this 


day  of 


,AD.  18 


District  Judge^  [or,  Register  in  JBankrupicy.'] 


Form  No.  19. 
NOTICE  OF  ASSIGNEE  OF  HIS  APPOINTMENT. 

(In  Banki'uptcy.) 

District  of  ,  ss: 

At  ,  the  day  of  ,  A.D.  18    . 

The  undersigned  hereby  gives  notice  of  his  appointment  as  assignee  of  , 
of  ,  in  the  County  ot  ,  and  State  of  ,  within  said 
District,  who  has  been  adjudged  a  Bankrupt  upon  his  own  Petition,  [or,  on 
Creditor's  Petition ;  or,  as  the  case  may  be]  by  the  District  Court  of  said  Dis- 
trict.                                                     ,  Assignee^  Ac. 

To , 


Form  No.  20. 
EXEMPTED  PROPERTY. 

In  the  District  Court  of  the  Uuited  States, 
For  the        '  District  of 


In  the  Matter  of 


Bankrupt  . 


^Ix  Bankruptcy. 


At       ,  on  the       day  of       ,18 


District  of  ss: 

The  following  is  a  Schedule  of  property  designated  and  set  apart  to  be  re- 
tained by  the  Bankrupt  aforesaid,  as  his  own  property,  under  the  provisions 
of  the  1 4tli  Section  of  the  Act  of  Congress  entitled  "  An  Act  to  ei>tablish  a 
Uniform  System  of  Bankruptcy  throughout  the  United  States,"  approved 
March  2,  1867: 


General  Head. 

Particular  nescription. 

Vuiue. 

Necessary  hoasehold  and  kitchen 
furnitura 

• 

Dolls. 

Cts. 

Other  articles  and  necessaries 

Wcnrinfx  apparel  of  Bankrupt  and 
his  faniilv • 

Equipments,  if  any,  as  a  Soldier... 

Other  Property  Exempted  by  the 
laws  of  the  United  States 

Property  Exempted  by  State  Laws. 

District  Judge  [or,  Register.^ 
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Form  No.  21. 

PROOF  OF  DEBT,  WITH  SECURITT, 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Bankrupt  * 


>  In  Bankeuptct. 


8s: 


District  of 

On  this  day  of  ,  A.D.  18     ,  before  me  ,  a  Reg- 

ister in  Bankruptcy  [w,  United  States  Commissioner,  or  other  proper  officer] 
of  said  District,  personally  appeared  ,  of  ,  m  the  County 

of  ,  and  State  of  ,  and  who,  after  being  duly  swoni  [or, 

affirmed]  and  examined,  at  the  time  and  place  aforesaid,  upon  h  oath,  says 
that  ,  the  person  by  [or,  against]  whom  a  Petition  for  Adjudica- 

tion of  Bankruptcy  is  filed,  w  at  and  before  the  filing  of  the  said  Pe- 

tition and  still  ,  justly  and  truly  indebted  to  this  Deponent,  [or,  the 

firm  of  ,  composed  of  this  deponent  and  ,  transacting 

business  at  ,]  in  the  sum  of  dollars  and  cents,  for  which 

said  sum  of  dollars  and  cents,  or  any  part  thereof,  this  Depo- 

nent has  not  nor  any  pei*son  by  order,  or  to  this  Deponent's 

knowledge  or  belief,  for  use,  received  any  security  or  satisfaction 

whatsoever,  save  and  except  the  ,  hereinafter  mentioned ;  that  the 

claim  was  not  procured  for  the  purpose  of  influencing  the  proceedings  under 
the  Act  of  Congress  entitled  "An  Act  to  Establish  a  Uniform  System  of 
Bankruptcy  throughout  the  United  States,"  approved  March  2,  1867  ;  that 
no  bargain  or  a«;reement,  expressed  or  implied,  has  been  made  or  entered 
into  by  or  on  behalf  of  this  Deponent  to  sell,  transfer,  or  dispose  of  said 
claim,  or  any  part  thereof,  against  said  Bankrupt,  or  to  take  or  receive,  di- 
rectly or  indirectly,  any  money,  property,  or  consideration  whatever,  where- 
by the  vote  of  this  Deponent  [or^  the  firm  of  which  this  Deponent  is  a  mem- 
ber] for  Assignee,  or  any  action  on  the  part  of  this  Deponeht,  or  any  other 
pei-son,  in  the  proceedings  under  said  act,  has  been,  is,  or  shall  be  in  any 
way  affected,  influenced,  or  controlled ;  [Here  insert  a  particular  description 
of  the  debt^  and  also  of  the  property  field  as  security^  and  the  estimated  value 
of  such  property,^ 


Deponent, 


Subscribed  and  sworn  \or^  affirmed]  to,  at 
day  of                       ,A.D.  18     . 
Before  me  


,  on  the 


District  Jndge^  [or.  Register  in  HaJikrtfjptc^j^ 

Or,  U.  S,  (;orr»mi8sioncr A 
Received  by  me,  at  this  day  of  ,  i^rO.X'^    • 


^»%\.rj?v^^ 
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Jbrm  No.  22. 
DEPOSITION  FOR  PROOF  OF  DEBT  WITHOUT  SECURITY. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


►  In  Baijkbuptct. 


Bankrupt  . 


District  of  ,  88  : 

At  ,  in  the  County  of  ,  and  State  of  , 

on  the  day  of  ,  A.D.  1 8     ,  before  me  came  , 

of  ,  ill  the  County  of  ,  and  State  of  ,  and 

made  oath,  [or,  affirmation,]  and  says,  that  the  said  ,  the  per- 

son whom  a  Petition  for  adjudication  of  Bankruptcy  has  been  filed, 

at  and  before  the  filing  of  the  said  Petition,  and  still 

justly  and  truly  indebted  to  this  Deponent  in  the  sum  of,  [^Here  state  the 
amount^  and  describe  the  consideration  of  the  Debt^  and  tchether  any^  and 
what^  payments  have  been  made  thereon^]  for  which  said  sum  of 
dollars  and  cents,  or  any  part  thereof,  this  Deponent  says  that 

he    has  not,  nor  has  any  pei*son  by  h  order,  or  to  this  De- 

ponent's knowledge  or  belief,  for  use,  had,  or  received  any 

manner  of  satisfaction  or  security  whatsoever. 

And  this  Deponent  further  says  that  the  said  claim  was  not  procured  for 
the  purpose  of  influencing  the  jproceedhigs  under  the  Act  of  Congress  on- 
titled  "  An  Act  to  Establish  a  Uniform  System  of  Bankruptcy  throughout 
the  United  States,"  approved  March  2, 1867  ;  that  no  bargam  or  agreement, 
express  or  implied,  has  been  made  or  entered  into  by  or  on  behalf  of  this 
Deponent,  to  sell,  transfer,  or  dispose  of  said  claim,  or  any  part  thereof, 
against  said  Bankrupt,  or  to  take  or  receive,  directly  or  indinectljr,  any 
money,  property,  or  consideration  whatever,  whereby  the  vote  of  this  De- 
ponent for  Assignee,  or  any  action  on  the  pait  of  this  Deponent,  or  any 
other  person  in  "the  proceedings  under  said  Act,  has  been,  is,  or  shall  be  in 
any  way  affected,  innuenced,  or  controlled. 


Deposing  Creditcf. 
Subscribed  and  sworn  [or,  affirmed]  to,  before  me, 


Register  in  Bankrtq^* 


FOBMS  IN  BANKRUPTCY. 


909 


Form  No,  23. 
DECLARATION  FOR  PROOF  OF  DEBT  BY  OFFICER  OF  CORPORATION. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


^In  Bankruptcy. 


Bankrupt 


District  of  ^as: 

I,  ,  of  ,  in  the  County  of  ,  and  State 

of  ,  President  [or,  Cashier,  or,  Treasurer,  or,  as  the  case  may  be] 

of  ,  ,  being  a  Corporation  incorporated  by  and  under  the  laws 

of  the  State  of  ,  and  carrying  on  business  at  ,  in  the  State 

of  ,  being  duly  sworn,  do  solemnly  declare  that  I  am  such  officer,  and 

duly  authorized  to  make  this  proof,  and  that  the  statement  of  the  , 

between  the  said  Corporation  and  the  said  Bankrupt,  hereunto  annexed,  is  a 
fulL  true,  and  complete  statement  of  account  between  the  said  Corporation 
and  the  said  Bankrupt ;  and  that  it  is  within  my  own  knowledge  that  the 
debt  thereby  appearing:  to  be  due  from  the  estate  of  said  Bankrupt  to  the 
said  Corporation  was  incurred  on,  or  before  the  day  of  ,  and 

for  the  consideration  therein  stated ;  and  that  to  the  best  of  my  knowledge 
and  belief  the  said  debt  still  remains  unpaid  and  unsatisfied.  And  I  do  fur- 
ther declare  that  said  claim  was  not  procured  for  the  purpose  of  influencing 
the  proceedings  under  said  Act,  and  that  no  bargain  or  agreement,  express 
or  implied,  has  been  made  or  entered  into  by  or  on  behalf  of  said  Corpora- 
tion to  sell,  transfer,  or  dispose  of  the  said  claim  or  any  part  thereof,  against 
such  Bankrupt,  or  to  take  or  receive,  directly  or  indirectly,  any  money,  prop- 
erty, or  consideration  whatever,  whereby  tne  vote  of  such  Corporation,  or 
of  any  person  in  the  proceedings  under  said  Act  was,  is,  or  shall  be,  in  any 
way,  anected,'  influenced,  or  controlled. 


Declared  under  oath  at 
Before  me, 


President  [or,  as  the  case  may  he'\ 
of  the  Company^  [or,  As80ciation,'\ 

,  this         day  of  ,  A.D.  18 


Register  in  Bankruptcy. 


N 
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Form  No.  24. 
AFFIDAVIT  FOR  PROOF  OF  DEBT  BY  AGENT  OR  ATTORNEY, 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


.  In  Bankeuptcy. 


Bankrupt  • 


District  of  ,  m  .' 

On  this         day  of  ,  A.D.  18    ,  before  me,  ,  Rerister 

in  Bankruptcy,  [or,  U.  S.  Commissioner,  or  other  proper  officer,]  of  saia  Disr 
trict,  personally  appeared  ,  of  ,  in  the  County  of  , 

and  State  of  ,  Attorney,  \or^  Authorized  A^ent,]  of  ,  in  the 

County  of  ,  and  State  of  ,  and  after  oeing  by  me  duly  swoni, 

[or,  afhrmed,]  says  that  the  said  ,  the  person  by  [or,  against]  whom 

a  Petition  for  Adjudication  of  Bankruptcy  has  been  filed,  ,  at 

and  before  the  filing  of  the  said  Petition,  and  still  justly  and  truly  in- 

debted to  the  said  ,  in  the  sum  of  dollai-s  and  cents, 

[Ilere  particularly  describe  the  coimdei'oXion  of  the  debty  a«cf  whether  any^ 
&c.,]  for  which  said  sum  of  dollars  and  cents  ,  or  any  part 

thereof,  this  Deponent  says  that  he  has  not,  nor  has  any  person  by 

h      Order,  or  to  this  Deponent's  knowledge  or  belief,  for  use  had  or 

received  any  manner  of  satisfaction  or  security  whatsoever.  And  this  De- 
ponent farther  says,  that  the  claim  was  not  procured  for  the  purpose  of  influ- 
encing the  proceedings  under  the  Act  of  Congress  entitled  "  An  Act  to  Es- 
tablish a  Uniform  System  of  Bankruptcy  throughout  the  United  States," 
approved  March  2, 1867;  that  no  bargain  or  agreement,  express  or  implied, 
has  been  made,  or  entered  into,  by,  or  on  behalf  of  such  creditor  to  sell,  transr 
fer,  or  dispose  of  said  claim,  or  any  part  thereof,  against  said  Bankrupt,  or 
to  take  or  receive,  directly  or  indirectly,  any  money,  property,  or  consider- 
ation whatever,  whereby  the  vote  of  such  Creditor  for  assignee,  or  any  ao 
tion  on  the  part  of  such  Creditor,  or  any  other  person  in  the  proceedings  un- 
der said  Act,  has  been,  is,  or  shall  be,  in  any  way  affected,  influenced,  or  con- 
trolled. And  this  Deponent  further  says,  that  he  is  duly  authorized  by  his 
principal  to  make  this  Affidavit,  and  that  it  is  within  his  knowledge  that 
the  aforesaid  debt  was  incurred,  as  and  for  the  consideration  above  stated, 
and  that  such  debt,  to  the  best  of  his  knowledge  and  belief,  still  remains  un- 
paid and  unsatisfied. 

Subscribed  and  sworn  [or,  affirmed]  to,  this        day  of  ,  A.D.  18    , 

before  me — 


District  Judge^  [or,  Hef/ister  in  Bankruptcy  ; 

Or,  IT.  S.  CommissionerJ] 

Received  by  me,  this  day  of  ,  A.D.  18    . 

Assiynee, 
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Form  No,  25. 
PROOF  OF  DEBT  WITH  SECURITY  BY  AGENT. 


In  the  District  Court  of  the  United  States, 
For  the  District  of  . 


In  the  Matter  of 


Bankrupt  . 


►  In  Bankruptcy. 


At  ,  in  said  District, 

on  the     day  of         ,A.D.  18    . 
Before  Mr.  , 

Register  in  Bankruptcy. 


District  of 


88: 


On  the  day  above  mentioned,  personally  came  ,  attorney  [or,  au- 

thorized agent]  of  ,  who  being  duly  and  examined  at  the  time 

and  place  aforesaid,  upon  h  oath,  says  that  ,  the  per- 

son whom  a  Petition  for  Adjudication  of  Bankruptcy  is  filed,  w 

at  and  before  the  filing  of  the  said  Petition,  and  still  justly  and 

truly  indebted  to  the  said  ,  in  the  sum  of  dollars  and  cents, 

for  which  said  sum  of         dollars  and  cents,  or  any  part  thereof, 

this  Deponent  has  not,  nor  any  person  by  order,  to  this  De- 

ponent's knowledge  or  belief,  for  the  use  of  said  ,  re- 

ceived any  security  or  satisfaction  whatsoever,  save  and  except  the 
hereinafter  mentioned.  And  this  Deponent  further  says  that  he  is  duly  au- 
thorized by  his  principal  to  make  this  deposition,  and  that  it  is  within  his 
knowledge  that  the  aforesaid  debt  was  incurred  as  and  for  the  considei-ation 
above  stated;  and  that  such  debt,  to  the  best  of  his  knowledge  and  belief, 
still  remains  unpaid  and  unsatisfied ;  that  the  claim  was  not  procured  for 
the  purpose  of  influencing  the  proceedings  under  the  Act  of  Congress  en- 
titled "An  Act  to  Establish  a  Uniform  System  of  Bankruptcy  throughout 
the  United  States,"  approved  March  2, 1867  ;  that  no  bargam  or  agreement, 
expressed  or  impliea,  has  been  made,  or  entered  into,, by  or  on  behalf  of 
such  Creditor  to  sell,  transfer,  or  dispose  of  said  claim,  or  any  part  thereof, 
against  said  Bankrupt,  or  to  take  or  receive,  directly  or  indirectly,  any 
money,  property,  or  consideration  whatever,  whereby  the  vote  of  such  Cred- 
itor for  Assignee,  or  any  action  on  the  part  of  such  Creditor,  or  any  other 
pei-son  in  the  proceedings  under  said  Act,  has  been,  is,  or  shall  be  in  any 
way  affected,  influenced,  or  controlled. 

yllere  insert  a  description  of  the  delt^  and  also  of  the  property  held  as  se- 
curity^ and  the  estimated  value  of  such  property. 1 

Subscribed  and  to,  this  day  of  ,  A.D.  1 8     . 


Before  me, 


Received  by  me,  thifl 


day  of 


Register  in  ^anfcruplcy- 
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Form  No.  20. 
LETTER  OF  ATTORNEY  TO  REPRESENT  CREDITOR. 

In  the  District  Court  of  the  United  States^ 
For  the  District  of 


In  the  Matter  of 


Bankrupt 


>.  In  Bankruptcy. 


To 


Sir,  [Messre.,  or  Gentlemen :] — 

I,  ,  of  the  of  ,  in  the  County  of  , 

and  State  of  ,  do  hereby  authorize  you  [or^  either  of  you]  to  attend 

the  meeting,  or  meetings  of  Creditors  of  the  Bankrupt  aforesaid,  advertised, 
or  directed  to  be  held  at  a  Court  of  Bankruptcy  at  ,  on 

the  day  of  ,A.D.  18     ,  the  day  notified  in  the  Warrant 

issued  to  the  Messenger  by  said  Court  in  said  matter,  or  at  such  other  place 
and  time  as  may  be  appointed  by  the  Court  for  holding  such  meeting  or 
meetings,  or  at  which  such  meeting  or  meetings,  or  any  adjournment  or  ad- 
journments thereof,  may  be  held,  and  then  and  there,  from  time  to  time, 
and  as  often  as  there  may  be  occasion,  for  ,  and  in 

name  to  vote  for  or  against  any  proposal  or  resolution  that  may  be  then 
submitted  under  the  12th,  13th,  14th,  18th,  19th,  21st,  22d,  23d,  27th,  28th, 
33d,  36th,  37th,  42d,  and  43d  Sections  of  the  Act  entitled  "An  Act  to  Ei*- 
tablish  a  Uniform  System  of  Bankruptcy  throughout  the  United  States," 
approved  March  2, 1867 ;  and  in  the  choice  of  assignee,  or  assignees,  of  the 
Estate  of  the  said  Bankrupt,  and  for  ,  [oTy  either  of  us]  to  accept 

such  appointment  of  assignee  ;  and  with  like  powere  to  attend  and  vote  at 
any  other  meeting,  or  meetings,  of  Creditors,  or  sitting,  or  sittings,  of  the 
Court,  which  may  be  held  therein  for  any  of  the  pui*poses  aforesaid,  or  the 
Declaration  of  Dividend,  or  for  any  other  purpose  in  interest 

whatsoever. 

In  witness  whereof,  have  hereunto  signed  name  , 

and  affixed  seal   the        day  of  ,A.D.  18    . 


Signed,  Sealed,  and  Delivered  in 
presence  of — 


-,  [l.  s.] 
-,  [l.  a] 
-,  [l.  s.] 


[NoTB. — ^The  party  execntinpr  the  aborc  letter  of  aftornej  mtiy  acknowledge  the  same  be- 
fore a  Jadgc,  Rei^lster,  Clerk,  or  CommisBioncr  of  the  Conrt,  or  any  officer  authorized  to  take 
tho  acknowledgment  of  Deeds  or  other  Instruments  in  Writing.] 

[N.  B. — Upon  the  above  letter  of  attorney  should  be  endorsed  the  following  Certificate  of  the 
Register,  to  wit:  '*  Exhibited  to  me,  this         day  of  ,  A.I).  18    ,  at  .j 


Hegister  in  Bankruptcy. 
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Form  No,  27. 
APFroAVlT  OF  LOST  BILL  OR  NOTE. 


In  the  District  Cojart  of  the  United  StatOB, 
For  the  District  of 


In  the  Matter  of 


.In  Bankbuptct. 


Bankrupt  . 


On  this 
before  me 
of 


District  of  sa: 

day  of  ,  A.D.  1 8    ,  at  ,  oomeB 

,  of  ,  in  the  County  of  ,  and  State 

,  and  makes  and  says  that  he  has  made  a  careful  search 

for  the  Bill  of  Exchange,  [or,  note,]  the  particulars  where'of  ai^e  under  writ- 
ten, and  which  ha  been  proved  under  this  estate  by  ,  but  that  he, 
this  Deponent,  has  not  been  able  to  find  the  same,  and  verily  believes  that 
the  same  has  been  lost  or  mislaid ;  and  this  Deponent  further  says  that  he 
has  not,  nor  has  the  said  ,  or  any  person  or  persona, 
to  their  use,  to  this  Deponent's  knowledge  or  belief,  negotiated  the  said 
Bill,  \or^  note,]  nor  in  any  manner  parted  with,  or  assigned,  the  legal  or  ben- 
eficial interest  therein,  or  any  part  thereof;  and  that  he,  this  Deponent,  is 
the  pei*son  now  legally  and  beneficially  interested  in  the  same,  and  entitled 
to  receive  for  his  own  use  all  dividends  in  respect  thereof 

BiU  or  note  above  referred  to,. 


Date. 

Drawer  or  Maker. 

Acceptor. 

Sum. 

Subscribed  and 
AD.  18    . 


to,  before  me, 


,  on  this        day  of 


Hegister^  or  U,  S.  Commissioner  [or,  other  proper  officer.'] 

Upon  the  above-named  Deponent  signing  the  annexed  letter  of  indemm- 
ty,  and  giving  security  to  the  satisfaction  of  the  ofiicial  assignee,!  dir^eX.  tX^^ 
dividend  to  be  paid  to  him. 


58 


Register  -     J}at*i-upicv| 
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Form  of  notice  of  Indemnification  to  Regist^. 

In  the  matter  of  ,  of  ,  Bankrupt  . 

Sir  :  The  Bill  [or,  Note]  mentioned  below,  proved  by  ,  under  this 

estate,  having  been  lost  or  mislaid,  and  the  following  dividend  having  been 
declared  thereon,  but  not  yet  paid,  viz : —  ,  in  consideration  of 

your  paying  to  or  to  order  the  dividend  above  men* 

tionea  ,  hereby  undertake  to  indemnify  you  against  all  claims  of  any 

other  person  to  the  said  dividend,  or  any  part  thereof;  and  from  all  los>, 
damage,  and  expense,  which  you  or  your  Executors  or  Administrators  may 
sustain  by  reason  of  your  making  such  payment  to  me ;  and  if  it  shoulil 
'  hereafter  appear  that  the  said  sum  of  $  ,  or  any  part  thereof,  with 

the  dividend  ah*eady  received  or  declared  up  to  this  day,  exceed  the  amount 
of  the  Bill  [or^  Note]  hereby  engage  to  repay  the  same  to  you,  or  to  the  as- 
signee, or  assignees,  of  the  above  estate,  with  interest  at  the  rate  of  per 
cent,  per  annum  from  this  day. 

Dated  at  ,  this  ,  A.D.  18    . 


BiU  or  Note  above  referred  to. 

Date. 

m 

Drawer  or  Maker. 

Acceptor. 

Sam. 

■ 

To  Mr. 


Sureties  of  Creditor  receiving  Dividend, 
,  Register  in  Bankruptcy, 


Form  No.  28. 
NOTICE  AND  REQUEST  OF  ASSIGNEE. 
(2d  meeting  of  Creditors.) 
In  the  District  Court  of  the  United  States, 


For  the 


District  of 


In  the  Matter  of 


"  In  Bankruptcy. 


Bankrupt  . 


.,  Judge  of  the  District  Court, 


To  the  Hon 

[or.  Register  in  Bankr\tpi.cy\  in  the  above  District 

Sir  :  I,  [or,  we,]  the  Assignee    of  the  estate  of  said  Bankrupt   ,  respectfiiUy 
represent,  that     have  accepted  the  appointment  of  Assignee    of  said  estate ; 
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that  the  period  of  three  months  has  elapsed  since  the  date  of  the  Adjudica- 
tion of  Bankruptcy  in  said  case,  and  request  that  the  Court  will  order  a  Gen- 
eral Meeting  of  the  Creditors  of  said  Bankrupt ,  to  which  may  make 
report  of  proceedings  in  trust,  according  to  the  provisions  of  the  1  wenty- 
seventh  Section  of  the  Bankrupt  Act  of  March  2, 1867. 

^Assignee, 

Order  Thereon — By  tlie  Courts  or  Register. 

Upon  the  foregoing  application  of  ,  Assignee    of  the  estate  of  , 

Bankrupt ,  it  is  Ordered  that  a  second  General  Meeting  of  the  Creditors  of 
said  Bankrupt  be  held  at  ,  in  said  District,  on  the        day  of        ,  A.D. 

18     ,  at      o'clock     m.,at  the  office  of  ,one  of  the  Registers  in 

Bankruptcy  in  said  District,  for  the  purposes  named  in  the  Twenty-seventh 
Section  of  the  Bankrupt  Act  of  March  2, 1867. 

And  it  is  further  Ordered^  That  the  Assignee  give  notice  of  said  meeting 
by  sending  written  or  printed  notices  by  mail,  post-paid,  of  the  time  and  place 
of  said  meeting  to  all  known  Creditors  of  said  Bankrupt ;  and  that  also 
notify  the  Banlcrupt  to  be  present  thereat ;  and  shall  also  publish  notice 
of  the  time  and  place  of  said  meeting  on  two  different  days  in  the  newspaper 


called  the  ,  printed  at 

meeting. 

Witness  the  Honorable 
Seal  of  \    the  seal  thereof,  at 

[the  Court./     ^gy  of 


{. 


,A.D.  18 


at  least         days  prior  to  said 

,  Judge  of  the  said  Court,  and 
,  in  said  District,  on  the 


Clerk  of  District  Courts  for  said  District. 


Form  No.  29. 

FORM  OF  RETURN  OF  ASSIGNEE  TO  BE  SUBMITTED  TO  THE  REGISTER  IN 

RANKRUPTCY  PRESIDING  AT  SAID  MEETING. 


In  the  Matter  of 


>-  In  Bankruptcy. 


Bankrupt  . 


District  of 


ss: 


I,  [or,  we,]  Assignee  of  the  estate  of  ,  a  Bankrupt,  do  certify  that 

have  caused  the  notices  required  by  the  foregoing  order  to  be  published 
in  the  newspaper  called  the  ,  printed  at  ,  on  the 

dajr  of  ,  A.D.  18     ;  and  that  have  caused  written  or  printed 

notices  of  the  time  and  place  of  said  meeting  to  be  sent  by  mail,  post-paid,  to 
all  known  Creditors  of  said  Bankrupt.  Said  notices  were  mailed  at  tbe  post- 
office  in  ,  on  the  day  of  ,A.D.  IB  ,at  ^^^^^ 
prior  to  the  date  appointed  for  the  said  meeting. 


Subscribed  and 
Before  me, 


to,  at 


,  this        day  of 


J|CT"^*^P^.<S«^- 


Register^ 

[N.B.— LtA»/orm*  may  he  used  for  the  third  meeting  of  Creditors^  and /or  nih^  ^^ 

ordered  by  the  Court.}  ^T%  t  **^ 


.4* 
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Form  No.  30. 
DIVIDEND  MEETING. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


>  In  Bankruftct. 


Bankrupt  . 


At  ,  in  said  District, 

on  the  day  of  ,A.D.  18    - 

District  of  , ««  ; 

Memorandum. — ^That  at  a  meeting  of  the  Bankrupt's  Creditors  duly  called 
and  held  this  day  for  the  purposes  set  forth  in  the  27th  Section  of  the  Act 
entitled  "  An  Act  to  Establish  a  Uniform  System  of  Banki-uptcy  throughout 
the  United  States,"  approved  March  2, 1807,  we,  the  undereigned,  being  tlie 
majority  in  value  of  the  Creditors  of  the  said  Bankrupt  present,  or  reprvsenl- 
ed  at  this  meeting,  seeing  that  it  apj)ears  by  the  accounts  of  the  Assignee 
,  now  tiled,  tliat  there  is  a  balance  of  dollars,  standing 

to  the  credit  of  this  estate,  in  the  Bank  of  ,  and  a  balance  of 

dollars  in  the  hands  of  the  ,  do  Resolve  that  after  payment  of 

all  proper  costs,  charges,  and  expenses,  and  after  deducting  and  retaining  % 
sum  sufficient  for  all  undetermined  claims,  which^  by  reason  of  the  distant 
residence  of  the  Creditors,  or  for  other  reason  satisfactory  to  us,  have  not 
been  proved,  and  for  other  expenses  and  contingencies,  the  sum  of 
dollars  remains  for  distribution  among  the  Creditors  of  the  above-named 
Bankrupt,  who  have  proved  their  debts  against  the  said  Bankrupt's  estata 
And  it  was  further  Jttesolved  by  the  undersigned  Creditoi-s  that  the  said 
gum  be  divided  among  the  Creditors  who  have  proved  their  claims  against 
said  estate,  and  that  such  proceedings  be  had  for  declaring  and  paying  said 
dividend  as  are  required  by  the  27th  Section  of  said  Act. 


Creditors, 

I  hereby  certify  to  the  above. ^ 

Begister  in  JBctnkrJtptct/. 

m 

[N.  B. — In  case  one  half  in  value  of  the  Creditors  shall  not  be  represented  at  such  meeting, 
the  fact  shall  be  so  stated  in  the  Memorandum,  and  the  amount  to  be  divided,  and  the  order 
for  a  dividend,  shall  be  made  and  signed  by  the  Assignee  in  accordance  with  the  provisions  of 
the  27th  Section  of  said  Act.] 

[N.  B. — Like  forms  may  be  used  for  the  further  proceedings  provided  for  in  the  28th  SectioB 
of  said  Act.] 


«/J.I 


Ibrm  No.  31. 

NOTICE  OF  DIVIDEND, 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


>-In  Bankruptcy. 


Bankrupt  . 


At  ,  on  the        day  of        ,  A.D.  18    . 

Sib:  I  hereby  inform  you  that  you  may,  on  application  at  my  ofiiee, 

,  on  the  day  of  ,  or  on  any  day  thereafter, 

between  the  hours  of  ,  receive  a  Warrant  for  the  Divi- 

dend due  to  you  out  of  the  above  estate.  If  you  cannot  personally  attend, 
the  Warrant  will  de  delivered  to  your  order  on  your  filling  up  and  signing 
the  subjoined  letter.  The  bills  and  securities,  if  any,  exhibited  at  the  time 
of  the  proof  of  your  debt  must  be  produced  to  me  before  the  Warrant  of 
Dividend  can  be  received. 

1  am,  sir,  your  obedient  servant, 

,  Assignee^ 

To 
Subjoined  letter  authorizing  Assignee  to  give  Warrant  to  party  other  than 

Creditor. 


To  Mr.  , 

Assignee  in  Barikruptcy  of  the  estate  of 

Sib  :  \or^  Messrs.]  Please  to  deliver  to 
payable  to  me  out  of  the  above  estate* 

Yours,  &c., 


,  ,  18    . 

,  Bankrupt. 
the  Dividend  Warrant 


.,  Creditor. 


JForm  No.  32. 
LIST  OF  PROOFS  AND  CLAIMS  FOR  DIVIDEND. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


^  In  Bankbuptcy, 


Bankrupt  . 


At 
on  the        da 


\n 


V^{ 


I 


y 
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A  list  of  debts  proved  and  claimed  under  the  Bfl>nkruptcy  of  , 

aforesaid^  with  Dividend  at  the  rate  of  per  cent.  thU 

day  declared  thereon  by  Mr,  ^' one  of  the  Registers  in 

Bankruptcy  of  said  District  Court, 


No. 

Creditors. 

To  be  placed  alphabetically,  and  the  names  of  all  the  par- 
ties to  the  proof  to  be  carefaiiy  set  forth. 

Rom  proved. 

The  claims   to  be  set 
forth  iu  the  same  man- 
ner at  the  end  of  the 
whole  of  the  profits. 

DiTidfnd 

I 

Dollars. 

Cents. 

DolK 

1 

Cti. 

1 

Register  in  Bankruptcy. 
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Form  No,  34. 

PETinON  OF  ASSIGNEE  FOR  POWER  TO  RELIEVE  PROPERTY  FROM  LIEN. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


^In  Bankruptcy. 


Bankrupt  . 


To 


• 
,  Assignee  of  the  estate  of  said  Bankrupt,  respectftilly  rep- 
resents that  a  certain  portion  of  said  Bankrupt's  estate,  to  wit :  [Sere  descrtoe 
the  estate  09* property  and  its  estimated  value,]  is  subject  to  a  mortgaore,  [Jk- 
scribe  the  mortgage^l  or  to  a  conditional  contract,  [^Describing  t^]  or  to  a  lien, 
[Describe  t/ie  origin  and  nature  of  the  lien^]  or^  (fi*  the  property  be  personal 
property,)  has  been  pledged  or  deposited  and  is  subject  to  a  lien  ibr^  [De- 
scrwe  the  nature  of  t/ie  lien  A  and  that  according  to  the  best  judgment  of 
your  Petitioner  it  would  be  lor  the  interest  of  the  Creditors  of  said  estate 
that  said  property  should  be  redeemed  and  discharged  from  the  lien  there- 
on. Wherefore  pray  that  may  be  empowered  to  pay  out  of  the  assets 
of  said  estate  in      hands  the  sum  of  ,  being  the  amount  of  said  h'en,  in 

order  to  redeem  said  property  therefrom. 

Dated  this  day  of  ,  A.D.  18    . 

,  Assignee. 

[N.  B. — If  the  prayer  is  for  a  snle  of  the  property,  strike  out  all  after  the  words  *'judffmat 
•fyowr  Petitioner,**  and  insert  **it  would  l)c  for  the  intercfit  of  ihe  creditors  of  said  estate  that 
said  property  should  be  sold,  subject  to  paid  mortgage,  lien,  or  other  encumbrance.  Where- 
fore he  prays  that  he  may  be  anthorizod  to  make  sale  of  said  property,  subject  to  the  encom- 
brance  thereon,  in  the  manner  prescribed  by  the  general  order  for  the  sale  of  pi-opcrtj  not 
encumbered.'' 


Form  No.  35. 
ASSIGNEE'S  RETURN  WHERE  THERE  ARE  NO  ASSETS. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Banknipt  . 


VIn  Bankeuftct. 


At  ,  in  said  District, 

on  the        day  of        ,  A.D.  18    . 

District  of  ,ss: 

On  the  day  aforesaid,  before  me  comes  ,  of  ,  in  the  County 

of  ,  and  State  of  ,  and  makes  ,  and  says  that  he,  this 
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Deponent,  as  Assignee  [or,  one  of  tho  Assi^ees]  of  the  estate  and  effects  of 
the  above-named  Bankrupt ,  neither  received  nor  paid  any  moneys  on  ac- 
count of  the  estate. 

Subscribed  and  to,  at  ,  this  day  of  ,  A.D.  18    . 

Before  me, , 

Begister  in  JBankruptcy. 


Fbrm  No.  36. 

ASSIGNEE'S  NOTICE  FOR  SETTLEMENT  OF  HIS  ACCOUNTS  PREPARATORY 

TO  FINAL  DIVIDEND. 

* 

In  the  District  Court  of  the  United  States^ 
For  the  District  of 


In  the  Matter  of 


-In  Banbleuptcy, 


Bankrupt  • 


At        ,  on  the        day  of  ,  AD.  18 


To 

Sir  : 

This  is  to  give  you  notice  that  I  have  filed  my  final  accounts  as  assignee 
of  the  estate  of  ,  Bankrupt  ,  m  said  Court,  and  that  on  the 

day  of  next,  I  shall  apply  to  said  Court  for  the  settlement  of  my 

said  accounts,  and  for  a  discharge  from  all  liability  as  Assignee  of  said  estate 
in  accordance  with  the  provisions  of  the  twenty-eighth  section  of  the  Bank- 
rupt Act  of  March  2, 1867. 

Yours,  Ac, ,  Assignee, 


Form  No,  37. 
AFFIDAVIT  TO  BE  MADE  BY  ASSIGNEK 


In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


^In  Bankruptcy. 


Bankrupt  . 


District  of  ,  ss  : 

On  this  day  of  ,  A.D.  18    ,  before  me  coine6  "> 

of  ,  in  the  county  of  ,  and  State  of  ,  ^^^  \a»Vfi» 

,  and  says  that  he,  this  Deponent,  was,  on  the  day  o^  ^^ 

AD.  18     ,  appointed  Assifi^nee  of  the  estate  and  effect^     r  \S\^  ^^^^"^^^\>v<^ 
Bankrupt,  and  that  as  such  he  has  conducted  -tx^    ^e^X.Vivciexv'^  ^^ 


^Vx( 


6 


\ 
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said  estate.     That  the  account  hereto  annexed  containing  sheets  of 

Paper,  the  first  sheet  whereof  is  marked  with  the  letter  [^Heference  may 

here  also  be  made  to  any  prior  account  JUed  by  Deponent'\  is  true,  and  such 
account  contains  entries  of  every  sum  of  money  received  by  Deponent,  on 
account  of  the  estate  and  effects  of  the  above-named  Bankrupt  ,  and  that 
the  payments  purporting  in  such  account  to  have  been  made  oy  Dej>onent 
have  been  so  made  by  hmi.  And  he  asks  to  be  allowed  for  said  payments 
and  for  charges  of  settlement  as  set  forth  in  said  accounts. 

,  Assignee. 


Sworn  to  and  subscribed  at  ,  in  said         District  of         ,  this 

of 
efore  me, 

Heffister  in  JBankrtipicy, 


day  of  ,  AS>.  18 
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Form  No.  89. 

ORDER  OF  SETTLEMENT  AND  DISCHARGE  OF  ASSIGNEE. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


1 


Bankrupt  . 


Bankruptcy. 


District  of  , ««; 

The  foregoing  account  having  been  presented  for  allowance,  and  having 
been  examined  and  found  correct,  it  is  Ordered^  That  the  same  be  allowed, 
and  that  the  said  Assignee  be  discharged  according  to  the  provisions  of  the 
28th  Section  of  the  Bankrupt  Act  of  March  2, 1867. 


District  Judge^  [or,  Register^ 


Form  Ko,  40. 
PETITION  FOR  REMOVAL  OF  ASSIGNEE. 


In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


>1n  Bankruptcy. 


Bankrupt  . 


To  the  Hon.  , 

Judge  of  the  District  Courts  for  the  District  of 

District  of  ,  ss  : 

The  petition  of  ,  one  of  the  parties  interested  in  the  settlement 

of  said  Bankrupt's  estate,  petitioning:,  respectfully  represents,  that  , 

heretofore  appointed  Assignee  of  said  Bankrupt's  estate,  [Here  set  forth  the 
particular  cause  or  causes  for  which  such  removal  is  requested,^ 

Wherefore  pray  that  notice  may  be  served  upon  said  , 

Assignee  as  aforesaid,  to  show  cause,  at  such  time  as  may  be  fixed  by  the 
Court,  why  an  order  should  not  be  made  removing  him  from  said  trust. 


Subscribed  and  sworn  \or,  affirmed]  to,  this         day  of  ,  A.D.  18 

at                        ,  in  said  District 
Before  me,  

Register  in  bankruptcy. 
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Form  No.  41. 
NOTICE  OF  MOTION  FOB  REMOVAL. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


92S 


In  the  Matter  of 


Bankrupt  . 


To 


►  In  Bankruptcy. 


At    ,  on  the    day  of   ,  AD.  1 8 


Assiff?iee  of  the  estate  of  ,  bankrupt. 

You  are  hereby  notified  to  appear  before  this  Court,  at  ,  on  the 

day  of  ,A.D.  18     ,at       o'clock       m.,  to  show  cause  (if  any  you 

have)  why  you  should  not  be  removed  from  your  trust  as  Assignee  as  afore- 
said, according  to  the  prayer  of  the  Petition  of  ,  one  of  the  parties  in- 
terested in  said  estate,  filed  in  this  Court  on  the  day  of  ,  A.D.  18  , 
in  which  it  is  alleged,  \^Ifere  insert  the  allegation  of  the  Petition,] 

Hereof  fail  not. ,  Clerk,  &g, 

[N.  B. — ^To  be  served  hj  the  Marshal,  and  return  to  be  made  in  usual  form.] 


jForm  No.  42. 


ORDER  FOR  MEETING  OF  CREDITORS  TO  CONSIDER  QUESTION   OF  REMO- 
VAL OF  ^VSSIGNEE  AND  APPOINTMENT  OF  HIS  SUCCESSOR. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Bankrupt  . 


••In  Bankruptcy. 


At    ,  on  the   day  of  ,AD.  18 


District  of  ,  ss : 

Whereas  ^of  ,  has  filed  his  petition  in  this  Court  for 

the  removal  of  ,  heretofore  appointed  Assignee  of  the  estate  of 

said  ,  Bankrupt  ,  setting  forth,  [Here  insert  the  allegations  of 

the  Petition.'] 

It  is  Ordered,  That  the  Clerk  of  this  Court  give  notice  to  the  Creditors 
of                    ,by  letter  to  be  mailed  to  each  within  days  after  the  date 

of  this  order,  that  a  meeting  of  said  Creditors  will  be  held  at  ,  o^ 

the        day  of           ,  A.D.  18     ,  at      o'clock      m.,  at  which  Mr.  ,  <^^^^  * 

of  the  Registers  of  this  Court,  will  preside,  for  the  purpose  of  coi\s\der\^?> 
the  question  of  recommending  such  removal,  and  appointino;  a  swcc^^s.o'^  ^^ 
said  trust.  _^  district  Judff^' 

[N.  B. — If  the  meeting  w  called  upon  an  application  of  a  majority  ;«  titJitoX>^^  ^xv^^v^  ^^ 

the  Creditors  of  the  Bankrupt,  the  Form  may  be  varied  accordingly  .  J^    ^\c:8^ 

[The  vote  for  removal  is  substantially  the  same  Form  as  thut  fl       v.©  ^^^'^^^^^^^  ^ 
signee  in  Form  No.  15,  substituting  "removal"  for  "appointment  ;>?^  ^\vV«^^^         ^^"^^ 
choice  of  new  Assignee  will  be  substantially  the  same  as  the  Foru^       ^^\fC^  \.o-^ 


VCL 


oJ^ 


■^(^©^ 
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Form  No.  43. 
ORDER  FOR  REMOVAL  OF  ASSIGNEE. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


^  In  Bankruptcy. 


Bankrupt  . 


At  ,  on  the        day  of  ,  AD.  18    • 

District  of  ,  as : 

Whereas  ,  of  ,  did,  on  the  day  of  , 

A.D.  18  ,  present  his  Petition  to  this  Court,  stating  as  therein  set  forth,  and 
praying  that  ,  the  Assignee  of  the  estate  of  said  , 

bankrupt,  might  be  removed  : 

Now,  THEREFORE,  upou  reading  the  said  Petition  of  the  said  , 

and  the  evidence  submitted  therewith,  and  upon  hearing  what  was  alleged 
by  Mr.  ,  of  counsel  on  behalf  of  said  Petitioner,  and  by  Mr.  , 

of  counsel  for  ,  Assignee  as  aforesaid,  and  upon  the  evidence  sub- 

mitted on  behalf  of  said  Assignee, 

It  is  Ordered^  That  the  said  be  removed  from  the  trust  of  As 

signce  of  the  estate  of  said  Bankrupt,  and  that  the  costs  of  the  said  Petition* 
er  incidental  to  said  Petition  be  paid  by  said  ,  Assignee,  [or,  out 

of  the  estate  of  the  said  ,  subject  to  prior  charges.] 

Witness  the  Honorable  ,  Judsfe  of  the  said  Court,  and 

/  Seal  of  \   the  seal  thereof,  at  ,  in  said  District,  on  the 

tthe  Court./   day  of  ,  AD.  18    . 


Cleric  of  District  Court  for  said  DikricL 


Form  No.  44. 
FURTHER  ORDER. 


In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


►  In  BANKRrPTCY. 


Bankrupt  • 


At  ,  on  the        day  of  ,AD.  18     . 

District  of  ,  ss : 

Whereas  ,  heretofore  appointed  Assignee  of  the  estate  of 

said  Bankrupt  ,  has,  upon  the  Petition  of  ,  and  after  hearing  there- 

on, been  removed  from  said  tnist, 

It  is  Orderedy  That  a  meeting  of  the  Creditors  of  said  be  held  at  , 
in  ,in  said  District,  on  the        day  of  ,  AD.  18     ,at 

which  Mr.  ,  one  of  the  Registers  of  this  Court,  shall  preside,  for  the 

choice  of  a  new  Assignee  of  said  estate. 
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And  it  is  further  Ordered^  That  the  Clerk  of  this  Court  give  notice  to  said 
Creditors  of  the  time,  place,  and  purpose  of  said  meeting,  by  letter  to  each, 
to  be  deposited  in  the  mail  within  days  from  the  date  of  this  order. 

Witness  the  Honorable  ,  Judge  of  the  said  Court,  and 

(  Seal  of  \    the  seal  thereof,  at  ,  in  said  District,  on  the 

tthe  Court/    day  of  ,A.D.  18     . 

Clerk  of  District  Courts  for  said  IHstrict, 


Form  No.  45. 
ORDER  FOR  BANKRUPT'S  EXAMINATION. 


In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 

Bankrupt  . 


>•  In  Bankruptcy. 


At  ,  on  the        day  of  ,AD.  18    . 

District  of  ,  ss : 

On  the  application  of  ,  Assignee  of  said  Bankrupt,  [or,  Creditor 

of  said  BanKrupt,  as  the  case  may  be,]  it  is  Ordered,  That  said  Bankrupt  at- 
tend before  ,  one  of  the  liegisters  in  Bankruptcy  of  this  Court, 
at  his  office,  [Describing  the  place]  on  the  day  of  ,  at      o'clock 
m.,  to  submit  to  the  examination  required  by  the  26th  Section  of  the 
Banknipt  Act  of  March  2, 1867,  and  that  a  copy  of  this  order  be  delivered 
to  him,  the  said                    ,  forthwith.  ^ 
Witness  the  Honorable                                    ,  Judge  of  the  said  Court,  and 
/  Seni  of  \    tlie  seal  thereof,  at                         ,  in  said  District,  on  the 
tthe  Court. ;    day  of                   ,  A.D.  1 8     . 

Clerk  of  District  Court,  for  said  District. 


after 

be  required 


Form  N'o,  46. 

EXAMINATION  OF  BANKRUPT  OR  ANY  WITNESS  EXAMINED  RELATIVE  TO 

THE  BANKRUPTCY. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 

Bankrupt  . 


—  •% 


>•  In  Bankruptcy. 


At  .  ^  6«^^  Tyv%\Tvc'^  \ 


cs^ 


the       day    >-^  ,-^:^,V 


Before  Mr.     ^    ^^ 
One  of  the  JRegisters  in  Bank^^  . 


o/  8o.i.a.  o^< 
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District  of  ^ss: 

y  of  9  in  the  County  of  ,  and  State  of  , 

being  duly  and         examined  at  the  time  and  place  above  mentioned, 

upon  h       oath  says  [Sisre  insert  substance  of  examination  of  party, \ 

^  ^Hegiskr, 


Form  No.  47. 

DECLARATION  TO  BE  MADE  BY  BANKRUPT  OR  fflS  WIFE. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 

Bankrupt  . 


>  In  Bankeuptcy. 


At  ,  in  said  District,  on 

the        day  of  ,A.D.  18    . 

District  of  ,  ss : 

The  person  declared  a  Bankrupt  under  a  Petition  for  Adjudication  of  Bant- 
ruptcy,  filed  on  the  day  of  ,  in  the  year  of  our  Lord  one 

tliousaud  eight  hundred  and  ,  do  solemnly  that  I  will  make 

true  answer  to  all  such  questions  as  may  be  proposed  to  me  i"especting  all 
the  property  of  the  said  ,  and  all  dealmgs  and  transactions  relating 

thereto,  and  will  make  a  full  and  true  disclosure  of  all  that  has  been  done 
with  the  said  property,  to  the  best  of  my  knowledge,  infomiation,  and  belie£ 


Bankrupt^  [  Or,                ,  the  wife  of  the  said               ,  Bankmpt^ 
Subscribed  and             to,  this           day  of                        ,  AD.  18    . 
Before  me, , 

Megister  in  JSanknq)tcy. 


Form  No.  48. 
SUMMONS  OF  WITNESS  AFTER  ADJUDICATION. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Bankrupt  . 


•■  In  Bankbuptcy. 


District  of  ,  ss : 

Whereas,  ,  of  ,  in  the  County  of  ,  and 

State  of  ,  has  been  duly  declared  and  adjudged  Bankrupt,  within  the 

true  intent  and  meaning  of  the  Act  entitled  "  An  Act  to  Establish  a  Uniform 
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System  of  Bankruptcy  throughout  the  United  States,"  approved  March  2, 
1 867,  and  such  Bankruptcy  is  in  due  course  of  prosecution  in  the  District 
Court  of  the  United  States  for  the  District  of  ,  at  , 

in  said  District, 

These  are  to  require  you,  to  whom  this  summons  is  directed,  personally 
to  be  and  appear  befoi^e  ,  Esquire,  one  of  the  Refijistera  in  Bank- 

ruptcy of  the  said  Court,  acting  in  the  matter  of  the  said  Bankruptcy,  on 
the        day  of  ,  at      o'clock      m.,  precisely,  at  [Here  insert  place  of 

examination']  ,  then  and  there  to  be  examined  in  relation  to  said 

Bankruptcy  according  to  the  provisions  of  said  Act. 

And  hereof  fail  not. 

Witness  the  Honorable  ,  Judge  of  the  said  Court,  and 

Seal  of  !    the  Seal  thereof,  at  ,  in  said  District,  on  the  day 

[the  Court.;     of  ,A,D.  18     . 


{. 


Clerk  of  District  Courts  for  said  District. 


Form  No.  49. 
RETURN  OF  THE  ABOVE  SUMMONS 


In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


>  In  Bankruptcy. 


Bankrupt 


ss: 


District  of 

On  this  day  of  ,  A.D,  18     ,  before  me  came 

of  ,  in  the  county  of  ,  and  State  of 

makes  ,  and  says  that  he,  this  Deponent,  did,  on  ,  the 

of  ,  one  thousand  eight  hundted  and  ,  personally  serve 

of  ,  in  the  County  of  ,  and  State  of 

true  copy  of  the  Summons  hereto  annexed,  by  delivering  the  same  to 
and  he,  this  Deponent,  further  makes  ,  and  says  that  he  is  not  inter 

ested  in  the  proceedings  in  Bankruptcy  named  in  said  Summons. 


,  and 
day 

with  a 


Subscribed  and 
Before  me, 


to,  this        day  of 


,AD.  18    . 


Eegister  in  BartkrwgtiCiy' 


the  witness  is  to  be  summoned  before  adjadicatioi)   *.  ^  f ottti  nwy  \ife  ^\a*<^**^ 
the  recital  the  following  words:— **%  vtrtue  o/*\P  pet>^^^  -vS  -^^^'*><^''^ 
filed  in  said  Court  by  ,  of/airiMt  ^   ^ht  ^  ^^  iHe  X>x»Xtv\  ^       . 


[N.  B. — In  case 

by  sabstitating  for 

tion  in  Bankruptcy  filed  in  said  Court  by 

of  the  United  States  for  the  District  of 

59 
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JFbrm  No.  60. 

FORM  OF  CERTIFICATE  UNDER  SECTION  SIX. 

In  thaDistrict  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Bankrupt  . 


►  In  Bankruptcy. 


District  of  ,««; 

I,  ,  one  of  the  Registers  of  said  Court  in  Bankruptcy,  do 

hereby  certify  that  in  the  course  of  the  proceedings  in  said  cause  before  me 
the  following  question  arose  pertinent  to  the  said  proceedings,  and  was 
stated  and  agreed  to  by  the  counsel  for  the  opposing  parties,  to  wit:  Mr. 

,  who  appeared  for  the  Bankrupt,  and  Mr.  ^  who 

appeared  for  ,  one  of  the  Creditora  of  said  Bankrupt,  [Add  otJirr 

names  if  others  are  interested^  and  [Here  follows  a  summaiy  of  the  evidence 
upon  the  point  or  matter  to  be  submitted  to  the  Courts  and  the  question  of  law 
arising  thereon  as  agreed  to  by  the  cotiTiselJ] 

And  the  said  parties  requested  that  the  same  should  be  certified  to  the 
Judge  for  his  opinion  thea'eon. 

Dated  at  ,  the  day  of  ,  A.D.  18    . 


JRegister  in  Bankrupicy. 


jFomi  No.  61. 
PETITION  OF  BANKRUPT  FOR  HIS  DISCHARGE. 


In  the  Matter  of 


In  Bankruptcy. 


Bankrupt  . 


To  the  Hon. ,  Judge  of  the  District 

Court  of  the  United  States^  for  the         District  of 
A.  B.,  of  ,  in  the  County  of  ,  and  State  of  , 

in  said  District,  respectfully  represents,  that  on  the  day  of  , 

last  past,  he  was  duly  declared  a  Banknipt  under  the  Act  of  Congress  m 
that  case  made  and  provided ;  that  he  hath  duly  surrendered  all  his  prop- 
erty and  rights  of  property,  and  fully  complied  with  and  obeyed  all  the  or- 
ders and  directions  of  the  Court  touching  his  Bankmptcy,  and  is  ready  to 
submit  himself  to  any  other  and  further  examinations,  orders,  and  directions 
which  the  Court  may  require. 

[N.  B. — If  thi<t  Petition  is  filed  within  Icm  than  six  months  after  the  filing  of  the  original 
Petition,  it  should  state  that  no  deT)ts  have  been  proved  against  the  Bankrapr,  or  that  no  aMet» 
have  come  to  the  hands  of  the  Assignee.] 


lUKMB     i«     JlA.-NKKUl'IVI.  »3l 

Wherefore  he  Prays  that  be  may  be  decreed  by  the  Court  to  have  a 
full  didchai^e  from  all  hU  debts  provable  under  said  Bankrupt  Act,  and  a 
cci-tificatc  thereof  granted  according  to  the  said  Act  of  Congress. 
Dated  this  day  of  ,A.D.  18    . 

,  Sankrupt. 

Order  of  Court  thereon. 

District  of  ,ss: 

On  this  day  of  ,  AD.  18    ,  on  reading  the  foregoing 

Petition,  it  is  Ordered  by  the  Court,  Tliat  a  hearing  be  had  upon  the  a&me 

on  the         day  of  ,A.D.  18     ,  before  said  Court,  at  , 

in  said  District,  at       o'clock      m. ;  and  that  notice  thereof  be  published  in  ■ 

newspapei-a  printed  in  said  District  for  tinier  once  a  week ;  and 
that  all  Creditors  who  have  proved  their  dtbts,  and  other  persons  in  inter- 
est, may  appear  at  the  said  time  and  place,  and  show  cause,  if  any  they 
have,  why  the  prayer  of  the  said  Petition  should  not  be  granted. 

And  it  is  further  ordered  by  the  Conit,  That  all  such  Creditors  whose 
places  of  residence  are  known  shall  be  entitled  to  a  service  of  notice  of  the 
said  Petition  and  order,  either  personally  or  by  letter  addressed  to  them  at 
their  known  usual  place  of  residence,  attested  by  the  Clerk  of  the  Court,  or 
served  at  their  usual  place  of  abode  by  the  Marshal  or  his  deputy,  or  scut  by 
mail,  whereof  due  notice  shall  be  given. 

Witness  the  Honorable  ,Jnd!ie  of  the  said  Court,  and 

(  Seal  or  )     the  seal  thereof,  at  ,  in  said  District,  on  the 

*"»  '-■'"^J         day  of  ,  AD.  18    . 


Clerk  ofDittrict  Court,  for  said  District. 


In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


\  In  Bankbdftct. 


Bankrupt  . 


At  ,  in  said  District,  on 

the        day  of  ,  AD.18    . 

District  of  ,  ss .' 

Sir  :  Take  notice  that  a  Petition  has  been  filed  in  said  court  by  , 

of  ,  in  said  District,  duly  declared  a  Bankrupt  under  the  Act 

of  Congress  of  March  2, 1867,  for  a  discharge,  and  certificate  tliereof,  from 
all  his  debts,  and  other  claims  provable  under  said  Act,  and  that  vUe 
day  of  next,  at  o'clock       ni.,  is  asBisTncd  for  ^^*_^'^*'^ 

ing  of  the  same,  when  and  where  you  may  attend  and  rY^o'"  *:*^*^i^  *"■"* 
you  have,  why  the  prayer  of  the  said  Petition  should  not,  V™  gT**^^^^ 


CUrk  of  ^Z^^ ^-.A-n-^'^  C-af^. 


''■K^r 
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[N.  B. — The  certificate  of  the  Clerk  that  these  letters  were  duly  raaiicd  to  each  Creditor, 
and  that  the  proper  postage  stamps  were  placed  thereon,  will  be  evidence  of  ilie  fau-t  of  notice. 
If  any  are  delivered  to  the  Creditors  or  left  at  iheir  usual  place  of  residence,  the  persons  ;<, 
delivering  or  leaving  them  should  inukc  aflSdavit  a^;  follows : 

Affidavit  of  Service  of  Notice, 

District  of  ,  ss  : 

I,  Marshal^  [or,  Deputy  Marshal^  as  the  case  may  he^  make  oath,  that  I 
delivered  letters  of  which  a  copy  is  hereto  annexed  to  the  Ibllowing  nanitd 
persons,  at  the  times  and  places  stated  in  connection  with  the  name  of  each, 
and  that  I  left  at  the  last  and  usual  place  of  abode  in  said  District  copies  of 
the  same  letter,  with  the  following  named  persons,  on  the  day  and  hour 
mentioned  in  connection  with  the  name  of  each.  \^Uere  insert  ftames  and 
other  required  particulars.] 

Served  personally  day  of  ,A.D.  18    . 


Marshal^  [or,  I^eputy.] 
[  Or,  left  at  last  usual  place  of  abode        day  of  ,  A.D.  18    . 


I  Marshal,  [or,  Deputy,] 

This  day  of  ,A.D.  18    ,  subscribed  and  to,  be- 

fore me. 


One  of  the  Registers  in  Dankruptcy  of  said  Court. 


Form  No.  53. 


CREDITOR'S  SPECIFICATION  OF  THE  GROUNDS  OF  HIS  OPPOSITION  TO 

THE  BANKUUPTS  DISCHARGE. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


^  In  Bankruptcy. 


Bankrupt  . 


,  of  ,  in  the  County  of  ,  and  State  of  , 

Creditor,  having  proved  debt  against  the  estate  of 

-Baid  ,  Bankrupt,  and  having  received  notice  of  his  Petition  for 

a  discharge  from  his  debts,  do  hereby  oppose  the  granting  of  said  discharge, 
and  for  the  grounds  of  such  opposition  do  file  the  following  specification: 
[ffere  insert  on^  or  more  of  the  causes  which  should  prevejit  the  granting  of 
the  Bankrupts  discharge  according  to  the  provisions  of  Section  Tlccnty-nine 
of  said  Act.] 

,  Creditor,  <ft<^ 

To ,  District  Judge^ 

\qx.  Register  in  Bankruptcy]  of  said  DistruU, 


'^ 
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Form  No,  54. 

CREDITOR'S  PETITION. 

To  the  Honorable  ,  Judge  of  the  District  Court  of  the  TJnited 

States  for  the  District  of 

The  Petition  of  ,  of  the  ,  of  , 

in  the  County  of  ,  and  State  of  ,  Respectfully 

shows  r — That  he  is  a  Creditor  of  ,  who  for  a  period 

of  months  next  preceding  the  date  of  the  filing  of  this  Petition,  has  re- 

sided at  ,  in  County  of  ,  and  State  of  , 

and  District  aforesaid ; — That  Your  Petitioner's  demand  is  provable  against 
the  said  ,  in  accordance  with  the  provisions  of  the  Act  of  Con* 

^ress  entitled  "An  Act  to  Establish  a  Uniform  System  of  Bankruptcy  through- 
out the  United  States,"  approved  March  2,  1867;  That  he  believes  that 
said  owes  debts  to  an  amount  exceeding  the  sum  of  Three 

Hundred  Dollars ;  That  Your  Petitioner's  demand  exceeds  the  amount  of 
Two  Hundred  and  Fifty  Dollars ;  and  that  the  nature  of  Your  Petitioner's 
demand  against  the  said  is  as  follows : — 

A  certnin  promissorv  note  signed  by  said  ,  payable  to  the  order  of 

Your  Petitioner,  [or,  naming  the  party  to  whose  order  the  said  note  is  made  payable,]  of 
which  the  following  is  a  Copy,  to  wit:  [o»%  set  forth  cviilence  of  indebtedness  in  any  other 
form  to  a  liquidated  amount,  exceeding  Two  Hundred  and  Fifty  Dollars,  to  meet  the  case.] 

And  Your  Petitioner  further  represents,  that  within  the  Six  calendar  Months 
next  preceding  the  date  of  this  Petition,  the  said  did  com- 

mit an  act  of  Bankruptcy  within  the  meaning  of  said  Act,  to  wit :  In  that  the 
isaid  did  heretofore,  to  vAt :  on  the  day  of  , 

A.D.  1 8     ,  depart  out  of,  and  from  the  State  of  of  which  he  is 

an  inhabitant  as  aforesaid,  with  intent  to  defraud  his  creditors,  [or,  being 
absent  during  said  period,  he  has,  with  intent  to  defraud  his  creditors,  re- 
mained absent  from  said  State :] — 

That  the  said  ,  within  the  period  aforesaid,  to  wit :  On 

the  day  of  ,  A.D.  1 8     ,  within  said  District,  did  conceal 

himself,  [or,  did  disguise  himself,]  to  avoid  the  service  of  Legal  Process  in  an 
action  for  the  recovery  of  a  debt  or  demand,  provable  under  said  Act,  to  wit : 
To  avoid  the  service  of  Legal  Process  in  a  suit  brought 

l>y  ,  in  the  Court,  of  the  State  of  , 

[or,  any  other  Court]  in  which  such  process  had  been  issued,  to  be  served 
upon  the  said  ,  by  ,  Marshal  for  said  District, 

[or.  Sheriff,  Constable,  or  other  Officer,  or  party,  as  the  case  may  be,]  at  which 
time  the  said  did  conceal  himself,  and  remain  secreted,  to 

avoid  the  service  of  said  Process,  so  that  the  said  officer  or  party  having  the 
same  to  serve  upon  said  Debtor  was  unable  to  find  him,  in  order  to  make 
proper  service  of  the  same : — 

[^'•'  .   ^     .  .       . 

That  the  said  ,  vrithin  the  period  aforesaid,  to  V\\.*. 

At  ,  in  said  District,  on  the  day  of  -» A..Y). 

18     ,  being  possessed  of  certain  Property,  to  wit:  [//ere  {[escvH^  tKe  Prop^rr- 
tj/y]  and  he,  being  aware  that  Leiyal  process  had  been  i^^^,.,o(\,V^^'>^^'^  ^t^VC^a. 

levied  thereon  at  the  Suit  of  somi/'^^^p  ^^  t>c\w^  o\  \ 


to  be  issued,]  to  be —  ."'**\^      <s^  •  A^     V 

Creditors,  did  conceal  [or^  remove ;  o7\  destroy  the  id^^>.     ^    A  o^  ^^^^  x\OV 
ty  to  avoid  its  being  Attached,  Taken,  or  Scquesterecl    _^^^  ^^^\V'^<^^Ki.<^&,\' 


e.^- 


1 
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That  the  said  ,  within  the  period  aforesaid,  to  wit : — ^At  , 

in  said  District,  on  the         day  of  ,  A.D.  18     ,  being  possessed  of 

certain  Estate,  Property,  Rights  or  Credits,  to  wit :  [Sere  describe  the  Prop- 
erty and  where  situated^]  did  make  an  Assignment  [or,  Gill,  Sale,  Convey- 
ance, or  Transfer,  as  the  case  may  be]  of  the  same  [or,  of  any  part  thereof- 
mentioning  the  part]  to  ,  of  ,  in  the  County  of  , 
and  State  of  ,  with  intent  to  delay  \or,  hinder ;  or,  defraud]  the 
Creditors  of  him,  the  said                                : — 

[^' 

That  the  said  ,  within  the  period  aforesaid,  and  within  said  Dis- 

trict, to  wit :  At  ,  has  been  arrested  and  held  in  custody  under  and 

by  virtue  of  mesne  process,  [or  Execution ;  o?*,  as  the  case  may  be,]  issued  out 
otthe  Court  of  the  United  States  for  the  District  of  , 

[or,  of  any  Court  of  any  State,  District,  or  Territory,]  within  which  such 
debtor  resides  or  has  property,  founded  upon  a  demand,  in  its  nature,  prov- 
able against  the  Bankrupt's  Estate  under  said  Act,  and  for  a  sum  exceeding 
One  riundred  Dollars ;  and  that  such  Process  is  remaining  in  force,  and  not 
discharged  by  payment,  or  in  any  other  manner  provided  by  the  Laws  of 
such  State  applicable  thereto,  for  a  period  of  Seven  days : — 

[Or,  

That  the  said  ,  within  the  period  aforesaid,  and  within  said  Dis- 

trict, to  wit : — On  the  day  of  ,  A.D.  18     ,  being  Bank- 

rupt, [or,  insolvent ;  or,  in  Contemplation  of  Bankruptcy,  or  Lisolvency,]  did 
make  to  ,  of  ,  in  the  County  of  ,  and 

State  of  ,  a  payment  [or.  Gift,  Grant,  Sale,  Conveyance,  or 

Transfer]  of  money  [or,  of  any  other  Property,  Estate,  Rights  or  Credits,! 
[or,  did  give  to  ,  of  ,  in  the  County  of  ,  and 

State  of  ,  a  Warrant  to  Confess  Judgment,  or,  did  procure,  or 

Suffer  his  Property  to  be  taken  on  Legal  Process,]  in  favor  of  ,  of 

,  m  the  County  of  ,  and  State  of  ;  the 

said  judgment  to  bo  confessed,  issuing  out  of  the  Court  of  ; 

with  the  intent  to  give  a  preference  to      •  ,  of  ,  in  the 

County  of  ,  and  State  of  ;  [or,  to  one  or  more  of  his 

Creditors  ;  or,  with  the  intent,  thereby,  to  give  preference  to  ,  of 

,  in  the  County  of  ,  and  State  of  ,  being  a 

person,  [or,  persons,]  who  were  liable  for  him  as  Endorser,  Bail,  Sureties,  or 
otherwise,  [describing  the  particular  relation,']  or,  with  the  intent  by  such 
disposition  of  his  Property  to  Defeat,  or  Delay  the  operation  of  said  Act] 

lOr,  ^  .... 

That  the  said  ,  within  the  period  aforesaid,  and  within  said  Dis- 

trict, to  wit :  On  the  day  of  ,  A.D.  1 8     ,  being  a  Banker, 

[or,  Merchatit ;  or.  Trader ;  or,  as  the  case  may  be,]  has  fraudulently  stopped, 
or,  suspended  (and  has  not  resumed)  payment  of  his  Commercial  Paper 
within  a  period  of  fourteen  days. 

[K.  B.— Whichever  qf  the  acta  ts  rdied  upon  as  the  act  c/ Bankruptcy  qf  Debtor^  the  aimu  mnatbepartievh 
karly  described.'] 

Wherefore  tour  Petitioner  prays  that  he,  the  said  ,  may 

be  declared  a  Bankrupt,  and  that  a  Warrant  may  be  issued  to  take  possession  of 
his  Estate ;  that  the  same  may  be  distributed  according  to  law;  and  that  such 
further  proceedings  may  be  had  thereon  as  the  law  in  such  case  prescribes. 


Solicitor  [or  Attorney.]  Petitioner. 
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Oath  to  Foregoing  Petition. 

United  States  of  America, 

District  of  ,  as  : 

I,  ,  the  Petitioner  above  named,  do  hereby  make  solemn  oath 

that  the  statements  contained  in  the  foregoing  Petition  subscribed  by  me 
are  true,  so  far  as  the  same  are  stated  of  my  own  knowledge,  and  that  those 
matters  which  are  stated  therein  on  information  and  belief,  are  true  accord- 
ing to  the  best  of  my  knowledge,  information,  and  belief. 

JPetitiofier. 

Subscribed  and  sworn  [oTy  affirmed]  to,  before  me,  this        day  of  , 

AD.  18    . 


District  Judge,  [or,  Register  in  Bankruptcy,  or,  U,  JS.  Commissio7ierJ] 

[N.  B. — In  case  the  parties  proceeded  against  are  a  Copartnership,  or  a  Corporation,  the 
above  forms  may  be  varied  accordingly.] 


JFbrm  No.  55. 

DEPOSITION  AS  .TO  PETITIONING  CREDITOR'S  CLAIM. 

[To  be  filed  with  Creditor's  Petition.] 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 

Against  whom  a  Petition  for  Adjudi-  ^^  Bankruptcy. 
cation  of  Bankruptcy  was  filed  on 
the  day  of  ,  A.D.  1 8     . 

At  ,  in  said  District, 

on  the         day  of  ,AD.  18    . 

Before  ,  one  of  the  Registers 

of  said  Court,  in  Bankruptcy. 

District  of  ,ss: 

,  of  ,  in  the  County  of  ,  and  State  of  , 

being  duly  Sworn  [or,  affirmed]  and  Examined,  at  the  Time  and  Place  above 
mentioned,  upon  his  Oath,  [or,  affirmation,]  says  that  the  said 
was,  [or,  were,]  on  and  before  the  day  of  ,  A.D.  18     ,  and 

still  justly  and  truly  indebted  unto  this     Deponent,  in  the  sum  of, — [Here 

give  a  particular  description  of  the  DebtJ^ 

,  Petitioning  Creditor » 

On  the         day  of  ,  before  me  personally  appeared  ,  the 

above-named  Petitioning  Creditor,  and  was  duly  sworn  to  the  truth  of  the 
foregoing  statement. 

,  Register  in  Bankruptcy, 
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Form  No.  66. 
DEPOSITION  OF  WITNESS  TO  ACT  OF  BANKRUPTCT. 

[To  be  filed  with  Creditor's  Petition.] 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


A     •    *     u         x>  *•*•     J*     A  J-  J-   Hn  Bankruptcy. 

Against  whom  a  Petition  for  Adjudi- 
cation of  Bankruptcy  was  filed  on 
the        day  of  ,AD.  18    . 

___^ > 

At  ,  in  said  District,  on 

the        day  of  ,  A.D.  18    . 

Before  ,  one  of  the  Registers 

of  said  Court  in  Bankruptcy : — 

District  of  ,  ss : 

being  duly  Swom,  [or.  Affirmed,]  and  Examined,  upon  his  Oath,  [or,  Affirma- 
tion, J  says  that,  \Here  set  forth  partiaUarly  the  Witness's  knowledge  of  (he 
Act  of  Bankruptcy  alleged  to  have  been  committed  by  the  party  proceeded 
against^ 

On  the  day  of  ,  appeared  personally  ,  the 

above-named  Witness,  and  was  duly  sworn  to  the  truth  of  the  foregoing 
statement. 

^  Register  in  Bankruptcy. 


Form  No,  67. 
ORDER  TO  SHOW  CAUSE,  UPON  CREDITOR'S  PETITION. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


> 


In  Bankruptct, 


Against  whom  a  Petition  for  Adjudi- 
cation of  Bankruptcy  was  filed  on 
the        day  of  ,  A.D.  18     . 

District  of  ,  ss: 

Upon  filing  proofs  sustaining  the  allegations  of  the  Petition  aforesaid,  it  is 
Ordered,  That  the  said  do  appear  at  this  Court,  as  a  Court  of 

Bankruptcy,  to  be  holden  at  ,  in  the  County  of  ,  and 

State  of  ,  and  District  aforesaid,  on  the  day  of  ,  at 

o'clock  m.,  and  show  cause,  if  any  there  be,  why  the  Prayer  of  said 
Petition  should  not  be  granted ;  and — 

It  is  further  Ordered,  That  a  copy  of  said  Petition,  together  with  a  copy 
of  this  order,  be  served  on  said  ,  by  delivering  the  same  to  hun 
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personally,  or  by  leaving  the  same  at  his  last  usual  place  of  abode,  in  said 
district,  at  least  five  days  previous  to  the  day  herein  required  for  his  ap- 
pearance. 

Witness  the  Honorable  ,  Judge  of  the  said  Court,  and 

^   ,  .   ,    the  seal  thereof,  at  ,  in  said  District,  on  the  day 

j    Seal  of    \       «  A  "Tfc   1  o  ^ 

\  the  Court.  /     Ot  ,  A,D.  18      . 

— — — ^— — — —  ■'  ■  't 

Clerk  of  District  Courts  for  said  District, 


Form  No,  58. 

ADJUDICATION  OF  BANKRUPTCY— CREDITOR'S  PETITION. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Bankrupt 


^In  Bankruptcy. 


At  ,  in  said  District,  on  the 

day  of  ,A.D.  18     . 

District  of  ,  ss: 

Tliis  cause  came  on  to  be  heard  at  ,  in  said  Court,  and  , 

l^Ilere  state  the  proceedings^  ichtther  there  was  910  opposition^  or^  if  ojyposition^ 
ichat  proceedings  were  had^  and  when  and  wherCy  and  what  counsel  appeared 
Jor  the  sereral  jMirties.] 

And  thereupon,  and  upon  consideration  of  the  proofs  in  said  cause,  {and 
the  arguments  of  counsel  thereon^  if  any,)  it  was  found  that  the  facts  set 
forth  in  said  Petition  were  true,  and  it  is  therefore  adjudged  that 
became  Bankrupt  within  the  true  intent  and  meaning  of  the  Act  entitled 
**  An  Act  to  Establish  a  Uniform  System  of  Bankruptcy  throughout  the 
United  States,"  approved  March  2, 1H67,  before  the  filing  of  the  said  Peti- 
tion, and  he  is  therefore  declared  and  adjudged  a  Bankrupt  accordingly. 
And  it  is  further  ordered  that  the  said  Bankrupt  shall,  within  five  days  after 
the  date  of  this  order,  mak^  and  deliver,  or  transmit  by  mail,  post  paid,  to 
the  Marshal,  as  Messenger,  a  Schedule  of  his  Creditors,  and  Inventory  of  his 
estate,  in  the  form,  and  verified  in  the  manner  required  of  the  Petitioning 
debtor  by  the  said  Act. 

Witness  the  Honorable  ,  Judge  of  the  said  Court,  and 

the  seal  thereof,  at  ,  in  said  District,  on  the  day 

{  the  Court,  }     of  ,  A.D.  18      . 


Clerk  of  District  Court^for  said  District, 
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Form  No.  69. 

WARRANT  OF  SEIZURE  UPON  ADJUDICATION  OF  BANKRUPTCY  ON  CRED- 

ITOR'S  PETITION. 


In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Bankrupt  . 


>  In  Bankruptcy. 


District  of  ,  ss : 

To  the  Marshal  of  said  District^  [or,  to  either  of  hie  Dqjuties^]  Greeting: 

Whereas  a  Petition  for  Adjudication  of  Bankruptcy  was,  on  the 
day  of  ,  AD.  18     ,  filed  against  ,  of  the  County  of  , 

ana  State  of  ,  in  said  District,  under  which  he  has  been  duly  de- 

clared and  adjudicated  Bankrupt;  you  are  therefoi-e,  by  virtue  of  the" said 
Petition  and  the  adjudication  thereon,  according  to  the  provisions  of  tlie  Act 
entitled  "  An  Act  to  Establish  a  Uniform  System  of  Bankruptcy  throusfhout 
the  United  States,"  approved  March  2, 1807,  required,  authorized,  and  em- 
powered, as  Messenger,  to  take  possession  of  all  the  estate,  real  and  personal, 
of  said  ,  the  said  Bankrupt,  except  such  as  may  be  by  law  ex- 

empt from  the  operation  of  said  Act,  and  of  all  his  deeds,  books  o^  account, 
and  papers,  and  to  keep  the  same  safely  until  the  appointment  of  an  assignee. 

And  you  are  also  directed  to  publish  notice  twice  in  the  newspapers" call- 
ed and  ,  printed  at  ,  in  tlie  County  of  , 
the  fii-st  publication  to  be  made  forthwith  as  follows : 

District  Coart  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 

In  Baxkbctptot. 

Bankmpt . 


A  toarrant  in  Bankruptey  ha$  been  isawd  by  said  Cofirt  afmiruft  the  eaUUe  ef  %^0*f  OnmQr 

af  ,  of  tJte  State  qf  ,  in  mid  District^  adjudrred  a  Bankn^t  upon  the  P.  titian  </ 

hilt  Creditors^  and  thepaijment  of  any  debts  and  the  delivery  qf  arw  property  bdonffintr  to  mid  liankntjit^  to  him 
or  to  hiH  i«.»",  and  the  transfer  qf  atv;  propert'/  by  /m«,  are  forbidden  by  teir.  A  meeliny  qf  the  Crfditorit  qf  aaid 
DaTikrupt  Oj  prove  tJieir  debts  and  choose  otie  or  more  AMifjmies  of  his  estate  will  be  held  at  a  Omirt  qf  Bank- 
niptry  to  be  holdt-n  at  ,  in  said  District^  on  the  day  of  ,  A  .D.  1**    »  at 

o*elock        m..  at  the  office  qf  ,  [giving  the  street  and  number,^  one  of  the  Registers  in  Bant- 

rrtplcy  qfsaia  CVurt. 


Marshal^  [or,  Deputy  Marshal^]  Messenger, 
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And  you  will  also  serve  written  or  printed  notice  by  mail  or  personally 
on  all  Creditors  whose  names  may  be  given  to  you  by  said  Bankrupt  withm 
five  days  from  the  date  of  such  adjudication,  within  days  after  the 

date  hereof,  and  also  to  said  ,  the  Bankrupt,  which  notice  shall 

be  as  follows: 


In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 

Ik  Bansbuptot. 
Bankrupt  . 


District  of  ,8a: 

To  ,  one  of  the  Creditors  of  said  ,  Bankmpt. 

This  is  to  give  yon  notice : 
1st.  That  a  Warrant  in  Bankruptcy  has  been  issued  against  the  estate  of  ,  Bankmpt  aforesaid. 

Sd.  That  the  payment  of  any  debts,  and  the  delivery  of  any  proper! v  belonging  to  said  Bankrupt,  to  him 

by  him,  are  forniduen  by  law. 


or  to  his  use,  and  the  transfer  of  any  pro))erty 
8d.  That  a  -----  -  .      . 

of  the  estate 

day  of  .  »•,  u  v.iv\.n.       lu.,  ui,  hu 

one  of  the  Registers  in  Bankruptcy  of  said  Court. 


meeting  of  the  Creditors  of  the  debtor  to  prove  their  debts  and  choose  one  or  more  Assignees 
will  be  ueld  at  a  Court  of  Bankinptcy  to  be  holden  ct  ,  in  said  District,  on  the 

.  at  o'clock       in.,  at  the  office  of  ,  [giviTig  the  afreet  and  numl>er,l 


And  the  following  are  the  names  of  the  creditors  of  said  Bankrupt  and 
the  amount  of  their  debts  as  given  to  me  by  him. 
[K  g. — A.  B.,  (of  Boston,)  dollars.] 

,  Messenger, 

And  have  you  there  this  warrant,  with  your  doings  thereon. 

In  testimony  whereof,  1  have  hereunto  set  my  hand  and  caused  the  seal 
of  this  Court  to  be  affixed  at  ,  this  day  of  ,  in 

the  year  of  our  Lord  1 8    . 

"» 

[l.  s.]  District  Judge, 

Clerk  of  the  Court. 

Return  by  Marshal  thereon. 

District  of  ySs: 

By  virtue  of  the  within  warrant,  I  have  taken  possession  of  the  estate  of 
the  within  named  ,  Bankrupt,  except  such  as  is  by  law  ex- 

cepted from  the  operation  of  said  warrant  by  the  act  of  Congress,  and  of  all 
his  deeds,  books  of  account,  and  papera  which  have  come  to  my  knowledge, 
and  I  have  published  notice  by  advertisement  on  two  different  days  in  the 
newspapers  within  mentioned,  the  first  publication  of  which  was  on  the 
day  of  ,  A.D.  18     .     I  also  within  days  after  the  date  of 

the  within  warrant  sent  written  or  printed  notice,  as  within  directed,  to  the 
within  named  ,  Bankrupt,  and  to  the  creditors  named  on  the 

schedule  delivered  to  me  by  him,  and  herewith  returned.     The  notices  sent 
by  mail  were  deposited  in  the  post-office  at  ,  on  the  day  of 

,  A.D.  1 8  ,  with  the  proper  postage  stamp  affixed  thereto,  and 
those  delivered  personally  by  me  to  said  creditors  were  delivered  at  the 
times  and  the  places  set  opposite  to  the  name  of  each,  ^nd  all  of  said  no- 
tices were  accordhig  to  the  directions  set  out  in  this  warrant. 


Marshal^  [or.  Deputy  Marshal^]  Messenger, 
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Fees  and  Expenses. 

1.  Service  of  warrant 

2.  Necessiiry  travel  at  the  rate  of  5  cents  a  mile  each  way  ... 

3.  Notice  to  creditors,  10  cents  each 

4.  Actual  expenses  in  publishing  notices  as  follows 


5.  Actual  expenses  in  custody  of  property  and  other  services  as  follows. , 


[Here  render  the  particulars.'] 


Marshal^  [or,  Deputy  Marshal^  Messenger, 

Affidavit  as  to  Expenses. 

District  of  ,  A.D.  1 8     . 

Personally  appeared  the  said  ,  Messenger,  and  made  oath 

that  the  above  expenses  returned  by  him  under  numbei-s  four  and  live  have 
been  actually  incurred  and  paid  by  him,  and  are  just  and  reasonable. 


One  of  the  Registers >  in  Bankruptcy  in  said  DistricL 


Form  No.  60. 

ADJUDICATION  WHERE  DEBTOR  IS  FOUND  NOT  BANKRUPT, 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


hhf  Bankruptcy, • 


Bankrupt  . 


At 


Before  Honorable 
District  of 


,  in  said  District, 
on        day  of  ,  A.D.  18    . 

^  Judge  of  the  District  of 


ss: 


Tliis  cause  came  on  to  be  heard  at  ,  in  said  Court,  and  [Ilerr 

state  the  jwoeeedings.,  'tnhether  there  teas  no  opposition,  or,  if  o/j^^osed^  state 
what  proceed i?}gs  were  had,  and  ichen  and  tohcrc,  and.  what  counsel  appeared 
for  the  several  2?arties.] 
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And  thereupon,  and  upon  consideration  of  the  proofs  in  said  cause,  (and  the 

arguments  of  counsel  thereon^  if  any,)  it  was  fouxd  that  the  facts  set  forth  in 

said  Petition  were  not  proved  ;  and  it  is  therefore  Ordered^  That  said  Petition 

be  dismissed,  and  that  all  proceedings  under  the  same  be  vacated  and  annulled. 

Witness  the  Honorable  ,  Judge  of  the  said  Court,  and 

/  Seal  of  ?      ^^^  seal  thereof,  at  ,  in  said  District,  on  the         day 

\the  court;       of  ,A.D.  18      , 


Clerk  of  District  Court,  for  said  District. 

[N.  B.  1.  If  default  be  made  by  tlio  Debtor  to  appenr  pursuant  to  the  order  upon  a  Creditor's 
Petition,  the  subsequent  order  may  be  mndc  by  a  Rcj^istcr  in  Bankruptcy. 

[N.  B.  2.  If  no  Schedule  of  Creditors  slinll  bo  delivered  to  the  Messenger  by  the  Bankrupt, 
the  Messenger  shall  prepare  such  Schedule  from  the  best  information  he  can  obtain,  and  send 
notices  accordingly.] 


Form  JVo.  61. 
DENIAL  OF  BANKRUPTCY,  AND  DEMAND  FOR  JURY  BY  DEBTOR. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of  the  Petition 
of  ,  Creditor, 


V8. 


"•In  Bankruptcy. 


,  Debtor. 


.■^  •' 


At  ,  in  said  District, 

on  the        day  of  ,  AD.  18     . 

District  of     '  , «« : 

And  now  on  this  return  day  [or,  adjourned  return  day]  for  the  hearing  of 

said  Petition,  the  said  appears  and  denies  that  he  has  committed  the 

act  of  Bankruptcy  set  forth  in  said  Petition,  and  avers  that  he  should  not 

be  declared  Bankrupt  for  any  cause  in  said  Petition  alleged,  and  this  he  prajs 

may  be  inquired  of  by  the  Court,  [or,  he  demands  that  the  same  may  oe  m- 

quired  of  by  a  Jury,  J 

Witness  the  Honorable  ,  Judge  of  the  said  Court,  and 

f  Feni  of  \     ^^*®  s^^l  thcrcof,  at  ,  in  said  District,  on  the        day 

ItheCourtl       of  ,AD.  18      . 


Clerk  of  District  Courts  for  said  District, 
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Form  No.  63. 

ORDER    OF  COURT   UPON   DENIAL    OF  BANKRUPTCY   AND   DEMAND   FOR 

JURY  TRIAL. 

{Involuntary  JSankruptcy,) 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of  the  Petition 
of  ,  Creditor, 


% 


V8. 

,  Debtor. 


•"In  Bankruptcy, 


At  ,  in  the  said  District, 

on  the        day  of  ,  18    . 

District  of  , «» ; 

Upon  the  demand  in  writing  filed  by  the  Respondent  to  said  Petition,  that 

the  fact  of  the  commission  of  an  act  of  Bankruptcy  may  be  inquired  of  by  a 

Jury,  it  is  Ordered^  That  said  issue  be  submitted  to  a  Jury  at  the  present 

term  of  this  Court,  (if  a  Jury  be  in  attendance,)  or,  if  in  vacation,  at  the 

next  term  of  this  Court. 

Witness  the  Honorable  ,  Judge  of  the  said  Court,  and 

/  Seal  of  \    the  seal  thereof,  at  ,  in  said  District,  on  the 

luie  Court./    day  of  ,A.D.  18    . 


Clerk  of  District  Courty  for  said  DiHricL 


Form  No.  63. 
APPOINTMENT  OF  TRUSTEES  UNDER  SECTION  43. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


■*-  > 


In  the  Matter  of 


"In  Bankruptcy. 


Bankrupt 


At  this  meeting  of  the  Creditors  of  said  Bankrupt,  called  specially  by  order 
of  said  Court  for  the  purpose  of  determining  in  what  manner  the  estate  of 
said  Bankrupt  shall  be  settled,  it  was  resolved  by  three  fourths  in  value  of 
the  Creditors  whose  claims  have  been  proved,  as  follows: 

1  St.  That  it  is  for  the  interest  of  the  general  body  of  the  Creditors  of  said 
that  the  estate  of  said  ,  Bankrupt,  should  be  wound  up  and  settled, 
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and  distribution  made  amon^  the  Creditors  by  trustees  under  the  inspec- 
tion and  direction  of  a  Committee  of  Creditors. 

2d.  That  this  resolution  be  certified  and  reported  to  the  Court. 

3d.  That  be  nominated  as  trustee  to  take,  hold,  and  distribute 

Baid  estate. 

4th.  That  ,  of  ,  of  ,  be  the  Committee 

of  the  Creditors  under  whose  direction  the  said  Trustees  shall  act. 


Creditors. 

Amount  of  Debts, 

Dolls. 

Cts. 

Affidavit  of  Bankrupt 

A.  B.,  the  said  Bankrupt,  being  duly  sworn,  [or,  affirmed,]  says  that  the 
names  of  the  persons  afiixed  to"  the  foregoing  resohition  represent  three 
fourths  in  value  of  all  his  creditors  whose  claims  have  been  proven  against 
his  estate. 


Subscribed  and  to,  before  me,  this         day  of  ,AD.  18    • 


Register^  [or,  U.  8,  Commissioner, 1 


Certificate  ofJRegiater  thereon. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 

(In  Bankruptcy.) 

At  ,  the  day  of  ,  AD.  18     ,1  hereby  certify  that 

at  a  meeting  of  the  Creditors  of  said  ,  held  this  day  in  pursuance 

of  a  notice  regularly  given  according  to  the  provisions  of  the  Act  of  Con- 
gress entitled,  <fcc.,  approved  March  2, 1867,  [or,  according  to  the  order  of 
the  Courty  as  the  case  may  be,]  the  above  resolutions  were  adopted  and 
signed  by  three  fourths  in  value  of  the  Creditors  of  said  Bankrupt,  who 
were  present  or  were  represented  at  said  meeting. 


Register  in  Bankruptcy^ 
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Order  of  the  Court  on  above  Proceedings, 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Banknipt  . 


..  In  Bankruptcy. 


The  foregoing  certificate  having  been  filed  and  read,  it  Ls  Ordered,,  That 
the  said  shall  convey,  transfer,  and  deliver  all  his  property  or 

estate  to  ,  as  trustee  by  deed,  m  the  following  form : 

District  of  ,  8S  : 

In  the  District  Court  of  the  United  States  for  said  District. 

This  indenture  made  this  day  of  ,  A.D.  18     ,  between 

,  {tlie  Debtor^  of  ,  in  the  County  of  , 

and  State  of  ,  and  ,on  behalf  and  with  the 

consent  of  *        ,  Creditors  of  the  said  ,  wpfness- 

ETH,  that  the  said  {the  Debtor^)  hereby  conveys,  ti-ansfere, 

and  delivers  all  his  estate  and  effects  to  ,  absolutely,  to  have 

and  to  hold  the  same  in  the  same  manner  and  with  the  same  riijhts  in  all 
respects  as  the  said  would  have  had  or  held  the  same  if  no  pro- 

ceedings in  bankruptcy  had  been  taken  against  him,  to  be  applied  and  ad- 
ministered for  the  benefit  of  the  Creditors  of  said  ,  in  like  man- 
ner as  if  said  had  been  at  tlie  date  hereof  duly  adjudged  Bank- 
rupt, and  the  said  {trustees)  had  been  appointed  assignee  in  bankruptcy  un- 
der said  act. 

In  testimony  whereof,  the  said  {debtor^  and  the  said  , 

{trustees^)  in  acceptance  of  said  trust,  have  hereunto  set  their  hands  and  seals, 
this  day  of  ,A.D.  18     . 

Executed  in  presence  of— 

,  [l.  s.1 

,  [^  s.] 

This  day  appeared  before  me,  a  Register  in  Bankruptcy,  the  above-named 
,  {Bankrupt^)  and  acknowledged  the  foregoing  instrument  by 
him  signed  to  be  his  free  act  and  deed. 

■""■— ^■~~~"~~"  > 

Register  in  Banknj^ptcy. 
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Names  of  Creditors. 

Rcsklence. 

Amoant. 

4 

I 

Dolls. 

Cte. 

Oath  of  Bankrupt. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


^In  Bankruptcy, 


Bankrupt  . 


,  the  said  Bankrupt,  being  duly  sworn,  doth 
depose  and  say  that  he  has  conveyed,  transferred,  and  delivered  all  his  prop- 
erty to  the  trustees  in  the  above  indenture  named,  and  that  the  persons  sign- 
ing their  consent  to  the  above  conveyance  represent  three  fourths  in  value 
of  all  his  Creditora  whose  claims  have  been  proved  against  his  estate. 

,  Bankrupt. 

Subscribed  and  sworn  [or,  affii-med]  this  day  of  ,A.D.  18     . 

Before  me, , 

Register  in  Bankruptcy, 

Witness  the  Honorable  ,  Judge  of  the  said  Court,  and  the  seal 

thereof,  at  ,  in  said  District,  on  the  day  of  ,  A.D.  1 8     . 


/     Seal  of    \ 
\  the  Court,  j 


Clerk  of  District  Courts  for  said  District, 
Advertisement  of  Trustee, 


In  the  District  Court  of  the  United  States, 
For  the  District  of 

(In  Bankruptcy.)  ^ 

This  is  to  give  notice,  that  by  an  indenture  bearing  date  the 
of  ,  A.D.  18     ,  of 

conveyed  and  assigned  all  his  estate  and  effects  whatsoever  to 
as  trustee,  upon  trust  for  the  benefit  of  all  the  Creditors  of  , 

and  that  said  conveyance  was  duly  executed  according  to  the  provisions  of 
the  43d  Section  of  the  Bankrupt  Act  of  March  2, 1867. 

Dated  this  day  of  ,A.D.  18    . 


day 
,  has 


60 


Trustees. 
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Order  of  Court. 

The  foregoing  proceedings  under  the  43d  Section  of  the  Bankrupt  Act  of 
March  *?,  iy07,liaving  been  placed  on  file  and  read,  it  is 

Ordered^  That  all  proceedings  upon  said  Petition  in  Bankruptcy  be  stayed 
until  the  further  order  of  the  Court. 

Witness  the  Honorable  ,  Judge  of  the  said  Court,  and  the  seal 

thereof,  at  ^  in  said  District,  on  the        day  of  ,  AD.  1 8    . 

(    Seal  of  )  5 

Vhe  Court.;  Clerk  of  District  Courts  for  said  District. 


Form  No.  64. 

ORDER  CONCERNING  SALE  OF  PROPERTY  BY  ASSIGNEE. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


>-  In  Bankruptcy. 


Bankrupt  . 


—  y 


At  ,  in  said  District, 

on  the        day  of        ,  AD.  1 8    . 
District  of  ,  ss : 

Upon  the  rej)resentation  of  ,  a  Creditor  of  said  ,  and 

upon  the  proofs  filed  tlierewith,  it  is  Ordered,  That  the  real  estate  of  said 
Bankrupt,  when  offered  for  sale  by  his  Assii^nee,  shall  be  sold  in  lots  or  par- 
cels as  follows,  [Here  follows  the  direction  hy  reference  to  plat  or  any  other 
specif  c  description  or  order  in  which  the  property  shall  be  sold.! 

Witness  the  Honorable  ,  Judge  of  the  said  Court,  and 

/  Seal  of  !     the  scal  thereof,  at  ,  in  said  District,  on  the  day 

Ithe  Court.;    of  ,AD.  18     . 


Clerk  of  District  Court,  for  said  District, 


Form  Ao.  65. 
ORDER  CONCERNING  SALE  OF  PROPERTY  OP  CORPORATION. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of  the  Bankruptcy  of 


A  corporation  fonned  under  the  laws 
of  the  State  of 


)-  In  Bankruptcy. 


At  ,  in  said  District, 

on  the        day  of  ,  AD.  18  . 
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District  of 

Upon  the  representation  of  ,  a  Creditor,  [ar^  the  party  in 

interest,]  and  upon  the  proofs  filed  therewith,  it  is  Orderedy  That  tne  fran- 
chise of  said  corporation  be  sold  in  fractional  parts  according  to  the  number 
uf  shares  therein,  as  follows,  [If  there  be  one  thousand  shares  of  the  cor- 
poration,  the  order  may  require  that  the  franchise  he  sold  in  fractions  of 
,  or,  Z7i  any  other  proportion.'] 
Witness  the  Honorable  ,  Judge  of  said  Court,  and 

f    Seal  of   >    the  seal  thereof,  at  ,  in  said  District,  on  the        day 

\  the  Court  i  ~ 


of 


A.D.  18 


Clerk  of  District  Court ^  for  said  District. 


Form  No,  66. 
ORDER  OF  DIMINUTION  OF  CLAIM. 


In  the  District  Court  of  the  United  States, 
For  the  Di^rict  of 


In  the  Matter  of 


^In  Bankeuptct. 


Bankrupt 


At 


District  of 


the 


day  of 


,  in  said  District,  on 
,  A.D.  18    . 


Upon  the  evidence  submitted  to  this  Court  upon  the  claim  of  , 

against  said  estate,  (aiid^  if  the  fact  be  so,  upon  hearing  counsel  thereon^  it 
is  Ordered^  That  the  amount  of  said  claim  be  reduced  from  the  sum  pf 

,  as  set  forth  in  the  affidavit  in  proof  of  claim  filed  by  said 
Creditor,  in  said  case,  to  the  sum  of  ,  and  that  the  latter-named 

sum  be  etitered  upon  the  books  of  the  Assignee  as  the  true  sum  upon  which 
a  dividend  shall  be  computed,  [if  with  interest,  insert, "  with  interest  there- 
on from  the  day  of  ,AD.  18     . 

Witness  the  Honorable  ,  Judge  of  the  said  United  States 

District  Court. 


Clerk  of  District  Court^for  said  District* 


^ 
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Form  No.  67. 

EXPUNGING  OR  ALLOWANCE  OF  CLAIM. 

I 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


"-In  Bankkitptcy. 


Bankrupt  . 


At  ,  in  said  District, 

on  the  day  of  .  A.D.  18    . 

District  of  ,  fis; 

TTpon  the  evidence  submitted  to  the  Court  upon  the  claim  of 
against  said  estate,  {and^  if  the  fact  be  so,  upon  hearing  coufisd  thereon^)  it 
is  Ordered^  That  said  claim  be  disallowed  and  expunged  from  the  list  ol 
claims  upon  the  Assignee's  record  in  said  case. 

Witness  the  Honorable  ,  Judge  of  said  XJiyted  States  District 

Court 


Clerk  of  District  Court^  for  said  District. 

[N.  B. — If  the  claim  is  fooBd  to  be  good,  say,  ^*Ilis  Ordered,  That  taid  claim  be  eMtabEshed 
to  theJuUamomt  thereof,''^ 


Form  No.  68. 


IN  CASE  OF  DISALLOWANCE  THE  CREDITOR  MAY  FILE  THE  FOLLOWINQ 

NOTICE  OE  APPEAL. 

In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Jn  Bankruptct. 


Bankrupt  . 


At  ,  on  the        day  of  ,  A.D.  18     . 

To , 

Assignee  of  said  estate : 
You  are  hereby  notified  that  I  claim  an  appeal  from  the  decision  of  the 
Judge  of  said  Court  made  on  the  day  of  ,  A.D.  1 8     ,  refusing  to 

allow  my  claim  when  presented  against  the  estate  of  ,  Bankrupt,  to 

the  Circuit  Court  of  the  United  States  next  to  be  holden  at  ,  in  said 

District,  on  the  day  of  ,  A.D.  18     . 


[If  the  appeal  is  from  a  disallowance  of  part  of  the  claim,  instead  of  ^re- 
fusing to  aUow  my  ciaim,^^  say,  "  reducing  my  claim,^^'\ 

^  Creditor. 


GENEEAL  INDEX. 
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ABATEMENT  not  caused  by  death  of  debtor,  652. 

death  or  removal  of  assignee,  146,  644. 
ACCOUNTS,  assignee  to  keep,  140,  560. 

to  allow  inspection  of,  140,  560. 

to  exhibit,  235,  653. 

to  verify,  235,  653. 

to  apply  for  settlement  of,  240,  657. 

of,  to  be  audited,  74,  254,  376. 
separate,  of  joint  and  separate  property,  l40,  761. 
of  sums  drawn,  141,  863. 
of  register,  75,  857. 
of  marshal,  857. 
ACTIONS,  bankrupt's  rights  of,  vest  in  assignee,  143,  535. 

by  or  against  assignee  limited  to  two  years,  227,  550. 
on  assignee's  bond,  476. 

none  against  assignee  without  notice,  227,  550. 
assignee  may  maintain,  in  his  own  name,  143,  535. 
not  to  abate  by  death  or  removal  of  assignee,  146,  544. 
assignee  may  prosecute  and  defend  pending,  143,  535. 
when  creditors  may  continue  pending,  145,  539. 
surrendered  by  proof  of  debt,  112,  684. 
when  stayed,  181,  686. 
when  allowed  to  be  commenced,  184,  687. 

district  court  can  not  withdraw  pending,  from  State  courts,  213,  580. 
may  proceed  when  amount  is  in  dispute,  183, 686. 
to  set  aside  fraudulent  conveyances,  526. 
by  summary  petition,  220,  333. 
by  action  at  law,  224,  341. 
by  bill  in  equity,  225,  341. 
when,  must  be  by  bill  in  equity,  222,  331. 
ACTS  OF  BANKRUPTCY,  filing  voluntary  petition,  385. 
what  are,  in  involuntary  bankruptcy,  32,  397. 
departing  from  the  State,  32,  397. 
remaining  absent  from  the  State,  32,  397. 
avoiding  service  of  civil  process,  32, 397. 
removal  of  goods,  32,  897. 
fraudulent  conveyances,  32,  397. 
arrest  on  mesne  process,  32,  397. 


/ 
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ACTS  OF  BANKRUPTCY— continued. 

imprisoDment,  32, 807. 

preferences,  32,  397,  400. 

suspension  of  commercial  paper,  83,  398,  419. 

fraudulent  suspension  of  payment,  38,  898. 

failure  to  pay  depositoi;,  33,  398. 

assignment  for  benefit  of  fcreditors,  397,  416. 
ADDENDA  (notes  of  the  latest  decision),  851. 
ADJOURNMENT  in  discretion  of  register,  878. 

party  desiring  must  pay  costs,  855. 

when  service  of  warrant  is  defective,  120,  467. 

of  meetings  of  creditors,  122,  469. 

of  examination,  196. 

of  proceedings  on  order  to  show  cause,  263,  275,  717. 

of  proceedings  in  involuntary  bankruptcy,  449. 
ADJUDICATION  OF  BANKRUPTCY,  character  o^  20,  390. 

what  found  by,  20,  390. 

how  set  aside,  8,  888. 

when  register  may  make,  20,  878. 

in  voluntary  bankruptcy,  20,  885. 

on  petition  of  creditor,  60,  464. 

when  debtor  is  absent,  60,  464. 

copy  to  bo  served  on  debtor,  63,  465. 
ADVERTISEMENT  in  voluntary  bankruptcy,  24,  894. 

of  assignee's  appointment,  137,  548. 

of  sales,  168,  560. 

of  application  for  discharge,  268,  696. 

of  second  meeting  of  creditors,  236, 653. 

of  third  meeting  of  creditors,  239,  655. 
I  in  case  of  dissolved  corporations,  42,  447. 

in  case  debtor  is  absent,  42,  447. 
I  ALIENS  may  become  bankrupt,  1,  385. 

j  debts  of,  barred  by  discharge,  746. 

AMENDMENTS,  when  allowed  in  voluntary  petition,  21,  895. 

how  made.  22. 

do  not  affect  the  time  of  filing,  886. 

of  proof  of  claim,  104,  626. 

of  examination,  205,  868. 

of  specifications,  281,  719. 

of  involuntary  petition,  53, 437. 
APPEALS  from  district  to  circuit  courts,  287,  353. 

when  may  be  taken,  287,  253. 

what  notice  given,  289,  358. 

bond  in,  289,  358. 

in  what  cases  lies,  287,  353. 

when  entered  in  circuit  court,  289, 358. 

from  rejection  or  allowance  of  claim,  110,  358. 

statement  made  in  circuit  court,  111,  359. 
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AFP^ALS— continued. 

defense  of  assignee.  111,  359,  863. 

may  be  waived,  291,  859. 

from  circuit  to  supreme  court,  300,  368. 

how  proceedings  in  bankruptcy  may  be  reviewed,  391,  361. 
APPEARANCE,  when  to  be  in  person,  223,  835. 

when  by  attorney,  656,  868. 

in  involuntary  proceedings,  47,  449. 
ARBITRATION,  assignee  may  submit  to,  142,  555. 

manner  or  mode  of  submitting,  142,  861. 
ARREST,  when  bankrupt  not  liable  to,  1S5,  692. 

bankrupt  exempt  from,  attending  for  examination,  645. 

when  marshal  to  make,  in  involuntary  cases,  44,  441. 
ASSENT  TO  DISCHARGE,  when  procuring,  bars  discharge,  278,  698. 

in  case  of  second  bankruptcy,  when  necessary,  £83,  728. 

contract  for,  void,  838. 

penalty  for  procuring,  838. 

when  necessary,  282,  722. 
ASSETS,  what  are,  13,  480. 

what  amount  necessary  to  a  discharge,  282,  724. 

jurisdiction  extends  to  collection  of,  207,  324. 

how  distributed  when  partnership  is  bankrupt,  244,  761. 

assignee's  return  when  no,  269,  695. 
ASSIGNEE,  who  may  be,  131,  473. 

choice  of,  123,  468. 

who  may  vote,  123,  468. 

in  case  of  partnership,  124,  761. 

when  appointment  may  be  made,  130,  468. 

who  may  appoint,  130,  469. 

approval  of,  131,  472. 

to  accept  in  f  ve  days,  1*86,  468. 

additional  appointed,  185,  468. 

bmd  of,  138,  476. 

approval  of  bond,  136,  476. 

when  new  choice  ordered,  185,  469. 

give  notice  of  appointment,  137,  548. 

what  propeily  vests  in,  138,  480. 

to  record  assignment,  548. 

rights  against  bankrupt,  481. 

third  parties,  488. 

what  property  passes  to,  484. 

rights  under  contracts,  487. 

purchaser  with  notice  of  equities,  494. 

rights  under  statutes,  494. 

against  bankrupt's  wife,  495. 

children,  496. 

represents  creditors,  496. 

unrecorded  conveyances,  499. 
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may  reject  property,  500. 
property  conveyed  in  fraud,  525. 
liable  in  State  court  for  tort,  563. 
bankrupt's  books  not  withheld  from,  5i5. 
to  report  exemptions  within  twenty  days,  152, 860. 
to  prosecute  and  defend  suits,  143,  535. 
must  be  admitted  to  pending  suits,  145,  535. 
copy  of  assignment  evidence  of  right  to  sue,  146,  544. 
how  admitted,  146,  545. 
may  institute  suits,  535. 
limitation  of  suits  by  and  against,  227,  550. 
in  what  court  suits  must  be  brought,  222,  881. 
not  to  be  sued  without  notice,  227,  550. 
may  sell  unencumbered  property,  167,  555. 
to  deposit  money,  140, 554. 
to  keep  goods  separate,  140,  554. 
to  make  temporary  investment,  141,  555. 
to  compound  claims,  142,  555. 
to  submit  to  arbitration,  142,  555. 
to  redeem  mortgaged  property,  170,  664. 
to  sell  property  subject  to  mortgage,  173,  592. 
to  sell  free  from  encumbrances,  174,  608. 
to  receive  all  proofs  of  debt,  142,  630. 
removal  of,  147,  477. 
vacancies  how  filled,  150, 479. 
no  suit  to  abate  by  death  or  removal  of,  146,  644. 
to  call  meetings  of  creditora,  656. 
resignation  of,  150,  477. 
to  contest  pfoofs,  106,  631. 
to  examine  bankrupt,  191,  640. 
to  call  second  meeting,  235,  653. 
to  call  third  meeting,  239,  655. 
settlement  of  account,  240,  657. 
to  distribute  estate,  240,  657. 
expenses  of,  251,  658. 
commissions  of,  251,  662. 
discharge  of,  240,  657. 
penalties  against,  383. 
auditing  accounts  of,  254,  372. 
employment  of  clerks  by,  253,  658. 
ASSIGNMENT,  when  to  be  made,  137,  480. 
need  not  be  acknowledged,  138,  480. 
where  to  be  recorded,  139, 548. 
certified  copy  evidence  of,  139,  548. 
what  passes  by,  138,  480. 
subject  to  all  equities,  494. 
property  vested  under,  481. 
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ASSIGNMENT— a)n«intt<5<?. 

not  property  held  in  trust,  546. 

in  trust  by  debtor,  398,  404,  416. 

an  act  of  bankruptcy,  404,  416. 
bars  discbarge,  803,  716. 
when  set  aside,  881. 
ATTACHMENT,  when  dissolved,  480,  601. 

lien  for  costs,  504. 

return  in,  conclusive,  608. 

when  valid,  507. 

how  valid  lien  enforced,  607. 

effect  of  discbarge  on  bond  for  dissolution,  606. 

on  final  process,  608. 

on  rent,  507. 

no  retroactive  effect  of  failure  to  dissolve,  705. 

funds  in  bands  of  assignee  subject  to,  670. 

what  is  mesne  process,  501. 

is  a  lien,  602. 

lien  may  be  divested,  602. 

not  dissolved  after  judgment,  602. 

when  surplusage,  603. 

assignee  may  appear,  603. 

stay  of,  604,  689. 

when  one  partner  is  bankrupt,  506. 

liability  of  receiptor,  509. 

when  bond  may  be  filed  to  dissolve,  508. 
ATTORNEYS,  creditors  may  act  by,  666. 

how  constituted,  115,  656. 

petitioning  creditor  may  act  by,  858. 

may  conduct  case  for  bankrupt,  853. 

name  indorsed  on  papers,  853. 

what  notices  served  on,  854. 

appearance  for  debtor  in  involuntary  cases,  47,  450. 

who  may  be  for  assignee,  135,  476. 

effect  of  voluntary  appearance  by,  208,  331,  334. 

appearance,  how  withdrawn;  334, 

when  $20  allowed  to,  250,  664. 

may  be  assignee,  133,  475. 

fees  of,  for  assignee,  254,  660. 

for  debtor  proceeded  against,  248,  666. 
for  petitioning  creditor,  248,  665. 
for  vohmtary  bankrupt,  249,  664. 

lien  on  papers,  597. 

authority  conferred  by  form,  110,  849. 

BAIL,  demands  against,  provable,  580. 
when  may  prove,  582. 
when  debtor  may  give,  45,  441. 
when  may  share  in  estate,  241,  652. 
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BANKRUPT,  wbo  may  become,  1,  885. 

who  may  be  involuntary,  30,  897. 

subject  to  orders  of  court,  688. 

to  execute  instruments,  546. 

fraudulent  conveyances  by,  525. 

property  held  in  trust  by,  646. 

may  have  actions  stayed,  181,  686. 

hold  property  acquired  after  petition,  481. 

may  be  attached  for  contempt,  876,  688, 705. 

may  obtain  injunction,  229,  529. 

to  protect  estate,  505. 

transfer  after  petition  void,  482. 

can  not  purchase  estate  before  appointment  of  assignee,  562. 

may  purchase  estate,  557. 

payment  to,  after  petition,  void,  482. 

examination  of,  191,  640. 

on  ^hat  may  be  examined,  200,  640. 

liable  for  contempt,  194,  688. 

may  consult  counsel,  200,  645. 

questions  that  would  criminate  himself,  202,  646. 

not  entitled  to  witness  fees,  195,  644. 

examination  of  wife  of,  191,  650. 

wife  of,  entitled  to  witness  fees,  195,  651. 

discharge  refused  if  she  does  not  attend,  650. 

may  amend  examination,  205,  868. 

may  amend  schedules,  22,  895. 

not  liable  to  arrest,  185,  692. 

when  to  apply  for  discharge,  266,  695. 

to  take  final  oath,  269,  725. 

grounds  for  opposing  discharge  of,  277,  697. 

obtaining  false  credit,  889. 

to  ftirnish  schedules,  68,  465. 

penalties  against,  889. 

selling  goods  fraudulently,  889. 
BONDS,  of  register,  72,  875. 

on  appeal  or  writ  of  error,  289,  858. 

of  assignee,  136,  476. 

claim  under,  provable,  577. 

no  stay  of  action  on  joint,  688. 
BOOKS,  kept  by  clerk,  75,  878. 

by  register,  74,  378. 

bankrupt's,  pass  to  assignee,  188,  480. 

no  right  to  withhold  bankrupt's,  545. 

production  of,  74,  379. 

witness  must  produce  copies  of,  649. 

mutilation  of,  278,  697. 

penalty  for  mutilation,  889. 

omission  to  keep,  698,  711. 
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BO  OKS— continued. 

what  are  proper  books,  718. 
assignee  to  keep,  140,  560. 
penalty  for  destroying,  839. 


CERTIFIED  COPIES  of  assignment,  544. 

of  records,  548. 

not  by  register,  373. 
CERTIFYING  QUESTIONS,  issues  of  law,  75,  381. 

who  may  take  certificate,  76,  381. 

what  may  be  certified,  76,  382. 

effect  of  decision  on,  77,  881. 
CLERKS  to  keep  minute  books,  75,  378. 

duties  on  filing  papers,  17,  853. 

process  tested  by,  853. 

to  furnish  blanks  to  register,  853. 

to  deposit  funds,  863. 

to  keep  account  of  moneys  received,  868. 

notice  to,  of  appeals,  289,  358. 

duties  of,  853. 

offenses  by,  383. 

fees  of,  259,  785. 

to  mail  notices  of  meeting,  149. 

manner  of  sending,  149. 

to  send  notice  of  application  for  discharge,  268,  696. 
COMMENCEMENT  OF  PROCEEDINGS,  what  is,*  372. 

assignment  relates  to,  480. 
COMMISSIONERS  may  take  testimony,  379. 

may  take  proofs,  86,  618,  629. 

proofs  by,  subject  to  revision,  86,  618. 
COMPOttlTION,  meeting  to  consider,  675. 

acceptance  of,  675. 

number  requisite,  675. 

recording  resolution,  675. 

varying  composition,  675. 

statement  of  debt,  675. 

correcting  mistake,  676. 

pro  rata  payment,  676. 

how  enforced,  676. 

how  set  aside,  676. 

computation  of  time,  676. 

meeting  may  be  called,  though  petition  defective,  677. 

schedules  used  as  statements,  677. 

examination  of  debtor,  675,  677. 

adjournment  of  meeting,  677. 

production  of  books,  677. 

who  may  vote,  678. 

mode  of  computation,  678. 

rrection  of  composition,  679. 
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CONVOSmON— continued. 

bow  defects  in  composition  cured,  681. 

when  property  surrendered  to  bankrupt,  681. 

payment  in  casb,  680. 

injunction  from  district  court,  682. 

conclusive  in  collateral  actions,  683. 

no  discharge  necessary,  683. 
COMPOUNDING  CLAIMS,  assignee  may,  143,  555. 

mode  of  proceeding,  142,  860. 
CONCEALMENT  of  books  bars  discharge,  278,  697. 

when  an  act  of  bankruptcy,  33,  897. 

of  propeity  an  act  of  bankruptcy,  83,  397. 
bars  discharge,  378,  697. 
CONFESSION  OF  JUDGMENT,  when  an  act  of  bankruptcy,  83,  397. 

when  a  preference,  795. 

when  set  aside,  811. 
CONSTITUTION,  extent  of  power,  805. 

meaning  of  bankruptcy,  305. 

not  limited  to  English  laws,  806. 

particular  class  of  persons,  306. 

voluntary  bankruptcy,  806. 

obligation  of  contracts,  306. 

selecting  tribunals,  306. 

suspension  of  State  insolvent  laws,  807. 

exemption  clause,  155,  517. 

liens  not  invalidated,  160,  513. 
CONTEMPLATION  OF  INSOLVENCY,  what  is,  37. 

acts  done  in,  are  acts  of  bankniptcy,  83,  397. 
CONTEMPLATION  OP  BANKRUPTCY,  what  is,  37,  407. 

acts  done  in,  acts  of  bankruptcy,  83, 897. 
bar  discharge,  278, 698. 
CONTEMPT,  district  court  may  punish  for,  307,  339, 

parties  and  witnesses  liable,  379. 

register  can  not  commit  for,  379. 

bankrupt  punishable  for,  683. 

assignees  liable  to,  151,  477. 

with  notice  of  injunction,  444. 

proceedings  for,  207. 

when  order  to  show  cause,  651. 

proceeding  for,  can  not  be  enjoined,  230,  339. 
CONTRACTS,  assignee  entitled  to  benefit  of,  487. 

for  not  opposing  discharge  void,  838. 

penalty  for,  888. 

for  withdrawing  involuntary  petition,  888. 
CONVEYANCES,  unrecorded,  499. 

fraudulent,  536. 

by  way  of  preference,  void,  795. 

in  fraud  of  the  act,  void,  838. 

what,  acts  of  bankruptcy,  33,  397. 
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COMVETANCES— wndnuei. 

fraudulent  by  corporations,  776. 
chattel  mortgages,  648, 
CORP0BATI0N3  may  become  bankrupt,  1,  77S. 
volnntary  petition  by,  S,  778. 
who  may  autlinrize,  3,  778. 
officers  to  fiirniBb  scht;dules,  776. 
execute  papers,  776. 
submit  to  ex  ami  nation,  776. 
penalties  for  coDcealing  property,  776. 
no  discharge  to  be  granted,  777. 
how  assets  to  be  distributed,  777. 
service  od,  after  dissolution,  447. 
effect  of  proceedings  to  forfeit  charter,  309,  794. 
State  insolvent  lows  relating  to  suspended,  309,  784. 
proof  of  debt,  84,  637. 
service  un,  447. 

when  release  of  stockholders  void,  4B7. 
assignee  may  impeach  transactions  by,  407. 
conventional  payment  of  stock  void,  498. 
attorney  may  admit  acts  of  bankruptcy,  778, 
assessment  on  stockholders,  780. 

not  impeached  collaterally,  781. 
liability  of  stockholders,  T8t. 
sued  after  proof  of  deht,  68S. 
no  stay  of  suit  against,  680. 
bankri  ptcy  is  dissolution  of,  780. 
COSTS  in  attachment  arc  not  a  lien,  504. 
when  not  provable,  G04. 
against  assignee,  allowed  out  of  estate,  360. 

on  disputed  claim,  8tlO. 

on  trial  of  Bpe<^ifl cations,  7S1. 

bankrujit's,  for  discharge,  payable  out  of  estate,  721. 

what  allowed  between  parties  in  involuntary  bankruptcy,  460, 

what  allon-cd  between  parties  in  involuntary  bankruptcy  cut  ot 
late,  348,  «6S. 

party  adjourning  must  pay,  859. 

of  petiiiuning  creditor,  665. 

of  attorney  for  voluntary  baukrupt,  248,  661. 

of  attorney  for  involuntary  bankrupt,  248,  666. 

of  attorney  for  petitioning  creditor,  248,  666. 

of  register,  260,  785. 

of  clerk,  350,  785. 

of  marshal,  356,  789. 

appearance  fee,  664. 

entitled  to  priority.  264,  683. 
CBEDITORS,  notice  to.  of  first  meeting,  24,  894. 

first  meeting  of,  110,  467. 
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CREDITORS— con^nt^^. 

who  may  vote,  123,  469. 

how  many,  necessary  to  choice  of  assignee,  128, 468. 

may  require  bond,  136,  476. 

may  remove  assignee,  147,  477. 

to  be  notified  of  meetings,  656.  ! 

what  claims  are  provable,  81,  564.  ' 

surrender  pending  suit  by  proof,  112,  684. 

when,  may  prosecute  pending  actions,  145,  635. 

when  suits  of  stayed,  181,  6^6. 

when  allowed  to  commence  suit,  184,  687. 

proof  of  debt  by,  83,  627. 

secured,  100,  623. 
how  proof  by,  made,  83,  620. 
may  notify  register  not  to  allow  claim,  631. 
when  proof  by,  postponed,  93,  635. 
when  to  surrender  preference,  95,  636. 
appeal  from  rejection  of  claim,  110,  353. 
how  appeal  prosecuted.  111,  858. 
may  appear  by  attorney,  656. 
notice  to,  of  application  for  discharge,  268,  696. 
may  oppose  discharge,  272,  716. 
when  to  file  specifications,  274,  717. 
when  assent  to  discharge  necessary,  281,  722. 
assent  :'n  case  of  second  bankruptcy,  283,  728. 
may  vacate  discharge,  284,  7o8. 
notice  to,  of  second  meeting,  231,  653. 
may  order  first  dividend,  237,  653. 
notice  to,  of  third  meeting,  239,  655. 
who  entitled  to  dividend,  241,  652. 

in  partnership  estates,  244,  761. 
priority,  241,  663. 
may  examine  bankrupt.  191,  640. 
who  may  file  involuntary  petition,  28,  397. 
no  notice  to,  for  dismissal,  47,  449. 
may  take  place  of  petitioning  creditor,  48,  463. 
may  file  petition  for  sale  of  securities,  177,  618. 

DAMAGES,  proof  of  unliquidated,  92,  564. 

assessment  of,  92,  676. 

creditor  must  ask  for  assessment  of,  92,  577. 

when  may  be  set  off",  91,  590. 
DATES  AND  DEPOSITIONS,  filing  of  petition,  372. 

time  of  filing  to  be  noted,  853. 

mode  of  computing  time,  383. 

all  proceedings  matters  of  record,  373. 

how  kept,  373. 

open  to  public  inspection,  373. 
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DEATH  of  bankrupt  no  abatement,  652. 

no  discharge  after,  652. 

of  assignee,  146,  544. 
DEBTS,  what  are  provable,  81,  564. 

mutual  and  set-oflf,  89,  587. 

interest  on,  82,  564. 

secured,  should  be  proved,  100,  623. 

proof  of,  83,  620. 

proof  of  secured,  101,  623. 

proof  of,  to  be  handed  to  assignee,  630. 

list  of,  to  be  certified,  640. 

postponement  of  proof  of,  93,  635. 

disputing  proof  of,  106,  631. 

mode  of  disputing,  106,  631. 

diminution  of,  109,  632. 

expunging,  109,  633. 

suits  for  collection  of,  143,  535. 

suits  for,  in  district  court,  224,  323. 

suits  for,  in  circuit  court,  227,  841. 

sale  of  uncoUectible,  168,  563. 

of  petitioning  creditor^  28,  397. 

what  to  have  priority,  241,  663. 

compounding,  142,  555. 

arbitration,  142,  555. 

what  not  discharged,  728. 

need  not  exist  at  time  of  the  act  of  bankruptcy,  28,  484. 

matters  examined  into,  647. 
act  urged  against  discharge,  721 
DEPOSITIONS,  register  may  take,  379. 

when  reduced  to  writing,  379. 

examination  is,  644. 

fees  for,  262. 
DEPOSITS,  assignee  to  make,  140,  554. 

where  made,  141,  863. 

how  drawn  on,  141,  863. 

to  secure  fees,  785,  864. 

by  clerks,  141,  863. 

reports  of,  141,  863. 
DISCHARGE  of  assignee  on  final  account,  240, 657. 

stay  of  action  to  await,  181,  686. 

application  for,  266,  695. 

when  may  be  made,  266,  695. 

of  involuntary  bankrupt,  267,  696. 

notice  of  application,  268,  696. 

grounds  for  withholding,  277,  697. 

oath  before  final,  269,  725. 

return  on  order  to  show  cause,  269,  696. 

certificate  of  conformity,  269,  726. 
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DISCHARGE— c(wrtntt«f. 

Bpecifications  against,  276,  710. 

must  be  definite,  279,  719. 
trial  of,  281,  716. 
none  for  misconduct  of  wife,  191,  650. 

willful  false  swearing,  277,  697. 

concealment  of  estate,  books,  &c.,  277,  697. 

fraud  or  negligence  in  custody  of  property,  278,  597 

causing  or  permitting  loss,  278,  697. 

procuring  attachment,  278,  697. 

destroying  or  mutilating  books,  278, 697. 

making  false  entries,  278,  697. 

removing  property  from  district,  278,  698. 

giving  fraudulent  preference,  278,  698. 

loss  by  gaming,  278,  608. 

admitting  false  or  fictitious  debts,  278,  698. 

not  keeping  proper  books  of  account,  278,  698. 

procuring  assent  of  creditors,  278,  6S8. 

making  preferences,  278,  698. 

transfers  in  contemplation  of  bankruptcy,  278,  698. 

conviction  of  misdemeanor,  279,  698. 
in  case  of  partnerships,  761,  775. 
of  one  partner  alone,  761,  775. 
on  appointment  of  trustee,  672. 
none  in  case  of  composition,  682. 
when  granted,  281,  726. 
in  case  of  second  bankruptcy,  283,  728. 
when  assets  must  equal  80  per  cent.,  282,  722. 
when  no  assets  required,  282,  722. 
form  of,  727. 
eflTect  of,  734. 

impeachincir  in  Qollateral  action,  735. 
to  what  claims  a  bar,  787. 
debts  to  United  States,  787. 

to  State,  737. 
fine,  788. 

warranty  of  title,  738. 
contingent  liabilities,  739. 
debts  of  wife  dum  wla,  739. 
rent,  739. 

suit  in  equity,  740. 
sureties,  740. 
judgments,  741. 

in  torts,  741. 
remedies  against  judgments,  743. 
stay  of  execution,  744. 
no  relief  in  equity  from  judgment,  745. 
debts  due  to  aliens,  746. 
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claim  to  property,  746. 

lien,  740. 

estoppel  in  mortgage,  748. 

Dew  promise,  748. 

plea  of,  758. 

demurrer  to  plea,  756. 

replication,  755. 

proof  of,  758. 

appellate  tribunala,  757. 

debts  not  released  by,  728. 

created  by  fraud,  7S8. 

by  embezzlement,  738. 
by  defalcLtion,  738.  780. 
by  fiduciary,  738,  780. 

not  affect  parties  jointly  liable,  732. 

how  pleaded,  T8S,  753. 

how  annulled,  284,  758. 

contracts  for  aswat  to,  Toid,  838. 

Dotes  or  eeeurities  gireo  therefor  void,  838. 

penalty  for  fraudulent  agreement,  888. 
DISPUTED  PROPERTY,  sale  of,  178,  581. 

proceeds  measure  of  value,  170,  GSl. 

recovered  fiom  assignee,  563. 

propter  action  for,  S63. 

when  bankrupt  can  not  purchase,  563. 
DISTRAINT  void  after  Sling  petitijn,  173,  819. 

when  enjoined.  81 0. 

gives  valid  lien,  685. 
DISTRIBUTION,  retfiaterB  msy  make,  78,  876. 

at  second  meeting,  337,  6.^3. 

at  third  meeting,  339,  65S. 

register  to  make  computation  for,  239,  659. 

who  entitled  to  priority,  341,  663. 

who  may  share  on  separste  petition,  243,  771. 

who  may  share  on  partnership  petition,  344,  761. 

when  bail,  surety,  &c.,  may  share  in,  341,  663. 
DISTRICT  of  Columbia  and  Territories,  power  of  supreme  courts  in,  840. 

when  exercised  by  judge,  349. 
DISTRICT  COURTS,  conrts  of  bankruptcy,  806,  813. 

jurisdiction  of,  20S.  812. 

exclusive,  210,  816. 

to  what  extends,  307,  838. 

to  be  always  open,  206,  388. 

power  of  judges  in  vacation.  206,  838. 

punish  for  contempt,  207,  33S. 

dt  anywhere  in  diatrict,  207,  839. 
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DISTRICT  COTJKTS—wntinued, 

suits  at  law,  224,  841. 

suits  iu  equity,  225,  841. 

how  invoked,  223,  888. 

by  summary  petition,  228,  884. 
by  action  at  law,  224,  841. 
bill  in  equity,  226,  841. 

may  issue  injunction,  227,  826. 

revising  decisions  of,  287,  861. 

appeal  from,  287,  858. 

writ  of  error,  287,  853. 

certificate  to,  75,  881. 

opinion  of  judge  on,  75,  881. 

entertain  voluntary  petition,  4,  885. 

issue  warrant,  24,  894. 

designate  place  of  deposit,  140,  554. 

fix  time,  place  and  manner  of  sales,  168,  556. 

remove  assignee,  147,  477. 

may  stay  suits,  181,  686. 

expunge  proofs,  106, 681. 

postpone  claims,  93,  685. 

examine  bankrupt,  191,  640. 

release  bankrupt  from  arrest,  185,  692. 

produce  imprisoned  debtor,  194,  651. 

hear  application  for  discharge,  266,  695. 

to  grant  discharge,  284,  726. 

vacate  discharge,  284, 758. 

may  entertain  involuntary  petition,  28,  897. 
issue  provisional  warrant,  44,  441. 
grant  temporary  injunction,  44,  441. 
DISTRICT  JUDGE,  powers  of,  in  chambers,  206,  338. 

to  appoint  registers,  72,  374. 

may  remove  registers,  72,  875. 

to  decide  issues  raised  before  registers,  75,  881. 

to  give  opinion  on  certificate,  76,  381. 

may  compel  attendance  of  witness,  379. 

to  designate  register  to  take  charge  of  case,  878. 

to  approve  assignee,  181,  468. 

when  to  appoint  assignee,  130,  408. 

may  require  bond,  136,  476. 

to  direct  temporary  investment,  141,  555. 

when  to  exercise  powers  of  circuit  courts,  868. 

who  to  act  in  case  of  disability,  840. 
DIVIDENDS,  registers  may  compute,  78,  376. 

when  to  be  made,  235,  653. 

creditors  to  determine,  237,  653. 

registers  to  give  notice,  289,  669. 

after  third  meeting,  240,  655. 
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DIVIDENDB— «m(int«iJ. 

not  disturbed  by  subsequent  proofs,  2iO,  6S8. 
on  separate  petition,  243,  TTl. 

partnership  petition,  244,  761. 
priority,  341,  883. 
floal,  240,  657. 

assignee  mnet  file  account  before,  340,  657. 
who  may  receive,  241,  653. 
register  to  make  computation  Cor,  339,  669. 

ELECTION  of  assignee,  122,  468. 

how  conducted,  123,  469. 

who  may  Tote^for,  123,469. 

what  votes  necessatj  to  e,  choice,  128, 468. 

approval  of,  131,  468. 

acceptance  of,  within  five  days,  136,  468. 

notice  of  appointment,  136,  468. 

in  case  of  partnership,  124,  761. 

in  case  of  corporation,  776. 

on  removal  of  assignee,  147,  477. 
EQUITT,  PHOCEEDINGS  IN,  in  district  court,  334,  341. 

in  circuit  court,  227,  341. 

for  what  purposes  used,  235,  345. 

when  action  must  be  by,  223,  331. 

appointment  of  receiver  in,  353. 

effect  of  bankruptcy  on  pending,  143,  535. 

to  vacate  fraudulent  conveyances,  526. 

when  creditor  may  continue,  53B. 

rules  of  practice  in,  236,  868. 

parties,  848. 

pleadings,  349. 

practice,  351. 

evidence,  363. 
EVIDENCE,  how  taken,  378. 

marshal's  returns  are  prima  facie,  120,  467. 

what,  ot  HBsignment,  544,  548. 

of  right  to  Buc,  146,  044. 

certificate  of  discharge  conclusive,  735,  759. 

copies  of  records  prima  facie,  373. 

sale,  etc.,  out  of  the  usual  course  of  business,  prima  facie,  836. 

on  trial  of  specifications,  721. 

in  equity.  353. 
involuntary  bankruptcy,  456. 

of  discharge,  756. 

bankrupt's  wife  can  not  testify,  TOO. 

oral  in  equity,  353. 
EXAMINATION,  who  may  apply  for,  191,  640. 

how  application  must  be  made,  161,  640. 
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EXAMINATION— wnftnt^. 

when  application  must  be  made,  192,  641. 
who  may  order,  190,  641. 
when  bankrupt  is  present,  193,  643. 
before  whom  made,  195,  644. 
creditor  to  appoint  time,  196,  644. 
how  conducted,  197,  644. 
to  be  in  writing  and  signed,  198,  644. 
on  what  topics,  200,  646. 
of  witness,  191,  648. 
of  bankrupt's  wife,  101,  650. 
by  trustee,  671. 

after  appointment  of  trustee,  671. 
register  to  pass  final,  74,  376.  * 

when  final  is  made,  877. 
how  attendance  compelled,  194,  379. 
when  bankrupt  is  imprisoned,  194,  651. 

absent,  194,  688. 

may  consult  with  counsel,  200,  645. 
privileged  communication,  202,  649. 
fees  for,  by  whom  paid,  204,  880. 
bankrupt  may  amend,  205,  868. 
when  witness  must  answer,  201,  648. 
witness  can  not  refuse  to  be  sworn,  202,  649. 
EXECUTION,  when  valid,  217,  819. 
lien  of,  602. 

may  be  stayed,  217,  327. 
set  aside  as  a  preference,  219,  846. 
sheriff  may  sell  under,  217,  819.' 
none  after  filing  of  petition,  211,  819. 

against  assignee  for  creditor's  debt.  111,  860. 
EXEMPTION,  title  to,  does  not  pass  to  assignee,  152,  610. 
what  property  is  exempt,  152,  510. 

absolutely,  153,  514. 

in  discretion  of  assignee,  157,  514. 

under  State  laws,  155,  516. 

furniture,  158,  514. 
money,  158,  516. 
provisions,  158,  516. 
Jand,  158,  516. 
apparel,  153,  514. 
arms  and  equipments,  153,  510. 
constitutionality  of,  under  State  laws,  155,  517. 
as  to  pre-existing  debts,  517. 
when  subject  to  liens,  160,  512. 
assignee  to  report  within  twenty  days,  152,  524. 
effect  of  failure  to  report,  164,  524. 
creditors  to  file  exceptions,  164,  524. 
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effect  of  failure  to  file  exceptions,  165,  GSl. 

act  of  assignee  not  ccDclusive,  IGl. 

direating  of  liens  unconstitutional,  161,  617. 

mode  of  enforcing  lien,  163. 
EXTORTION,  puniahment,  of,  383. 

FEES,  joaticeB  of  the  supreme  court  to  regalate,  871, 
reduction  of,  793. 

registera  not  interested  in  certain,  73,  875, 
by  whom  to  be  paid,  380. 
Trhat  allowed  in  referred  cases,  348,  785. 
when  to  be  secured,  785. 
of  clerk,  250,  785. 
marBha),  256.  785. 
asaignce,  251,  858. 

in  uncontested  cases,  2S1. 
coimsel  for  assignee,  353,  esO. 

petitioning  creditors,  248,  665. 
voluntary  bankrupt,  349,  084. 
invol'jntary  bankrupt,  24S,  665. 
what  to  have  priority,  341,  883. 
deposit  of  fSO  for,  785. 
petitioner  may  be  compelled  to  pay,  785. 
when  paid  out  of  fund,  660,  665. 
FEME  COVERT  may  become  volimtary  bankrupt,  1, 386. 

plead  coverture  to  involuntary  bankruptcy,  B7,  4B 
what  property  may  be  retained  by,  495. 
may  employ  her  hosbnud,  530. 
what  debts  provable  against,  570, 
when  may  prove  claim  against  estate  of  husband,  570. 
when  affected  by  husband's  knowledge,  570. 
property  of  bankrupt's,  495. 
FICTITI0U8  DEBTS,  allowance  bars  discharge,  378,  698. 

penalty  for  allowing,  839. 
FIDUCIARY  DEBTS,  not  barred  by  discharge,  738. 
what  are,  730. 
no  ground  for  withholding  discharge,  699. 

FOBMa. 

Adjudication  on  debtor's  petition,  896. 

on  creditor's  petition,  947. 

where  the  debtor  is  not  found  bankrupt,  S40. 
ArFiDAviTB,  register's  oath  of  office,  898. 

proof  of  debt  with  security,    905. 
without  security,  968. 


by  agent  with  iiecurity    ..* 

by  sgont  without  secii,i  ^"^  (v\(j. 

by  corporation,  900.      ^V^i.' 

. rnote.  918. 

made  by  assignee,  921. 


by  corporation,  900.      **V.-rf 
to  lost  bill '■' ""*"  "•«  ' 
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Affidayitb,  examination  of  bankrupt,  927. 

declaration  to  be  made  by  bankrupt  or  Ms  wife,  928. 
to  petitioning  creditor's  claim,  935. 
to  act  of  bankruptcy,  936. 
AppoiNTifB]!7T  of  trustee,  942. 

Assignees,  memorandum  of  proceedings  to  choose,  900. 
choice  of,  903. 

notification  of  appointment,  904. 
notice  by,  of  appointment,  904. 
notice  of  second  meeting  of  creditors,  914. 
petition  to  relieve  property  from  lien,  920. 
bond  of,  904. 

return  of,  at  second  meeting  of  creditors,  915. 
return  of  no  assets,  920. 
affidavit  to  be  made  by,  921. 
account  of,  923. 

order  of  settlement  and  discharge  of,  924. 
petition  for  removal  of,  924. 
notice  of  motion  for  removal,  925. 
order  of  removal,  926. 
Assignment  of  bankrupt's  effects,  905. 
Attorney,  special  letter,  902. 

general  letter,  902. 
Bond  of  register,  909. 

of  assignee,  904. 
Certificate,  930. 

Denial  of  bankruptcy,  and  demand  for  jury  trial,  941. 
Discharge,  727. 

Examination  of  bankrupt  or  witness,  927. 
Exemption,  906. 

List  of  creditors  at  first  meeting,  901. 
of  proofs  for  dividend,  917. 
of  proofs  to  pay  dividends,  919. 
Memorandum  of  first  meeting,  900. 
of  second  meeting,  916. 
of  proceedings,  901. 
Notice  to  assignee  of  his  appointment,  906. 
of  assignee  of  his  appointment,  906. 
for  second  meeting  of  creditors,  914. 
of  dividend,  917. 

of  settlement  of  account  be fol^  final  dividend,  921. 
of  motion  for  removal  of  assignee,  925. 
that  bankrupt  has  applied  for  his  discharge,  931. 
of  appeal,  948. 
Order  of  reference,  895. 
common,  900. 

of  settlement  and  discharge  of  assignee,  924. 
for  meeting  of  creditors  to  consider  question  of  remoTal  of 

assignee,  925. 
for  removal  of  assignee,  926. 
further  order,  926. 
for  examination  of  bankrupt,  927. 
to  show  cause  on  petition  of  creditors,  936. 
on  denial  of  bankruptcy,  942. 
for  sale  of  property  by  assignee,  946. 
for  sale  of  property  of  corporation,  946. 
for  diminution  of  claim,  947. 
expunging  or  allowing  claim,  948. 
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Pirmori  by  debtor,  881. 

by  partnership,  888. 

by  corporatinD,  894. 

to  relieve  property  from  Hon,  930. 

for  removal  of  assignee,  934, 

for  discharge,  930. 

of  creditors,  933. 
Pboof  ot  Debt,  with  secnrity,  907, 

witbout  security,  908. 

by  agent  with  securiiy.  911, 

by  agent  without  security,  908. 

by  corporation,  909. 
Repokt  of  marshal,  876. 

of  rcjrister,  877. 

of  assignee,  878, 

of  clerk,  679,  880. 
RBTDsn  OH  Warrant,  898. 

of  assignee  at  a  second  meeting  ot 

of  DO  assets,  920. 


BpKciriCATiONS  against  discharge,  938. 
SnuuoNS,  938. 

Wakraut  on  voluntary  petition,  897, 
on  petition  by  creditors,  988. 

PRADD.  claims  foondcd  on,  provable,  564,  578. 

discharge  does  not  release  from,  738. 

proof  rejected  for,  108,  631. 

evidence  of,  in  contract  inadmissible,  647. 

property  conveyed  in,  may  be  recovered,  535. 

in  creation  of  debt,  no  bar  to  discharge,  277,  699. 

discharge  obtained  by.  may  be  set  aside,  384,  758. 

conveyances  in,  of  act,  are  void,  828. 

what  prima  facie  evidence  of.  686. 
FRAUDULENT  CONVEYANCES  void  against  assignee,  523 

when  creditor  may  vacate,  537. 

unrecorded  deeds,  499. 

possession  by  vendor,  529. 

possession  on  sale  under  judgment,  529. 

stipulation  in  tnoitgagc,  of  right  to  sell,  528. 

judgment  on  defeciire  statement,  034. 

effect  of  filing  chattid  mortgage,  534. 

gift  from  huslMnd  to  wife,  530, 

fictitious  judgment,  404. 

a  mortgage  with  fraudulent  intent,  404. 

sale  for  long  notes,  404. 

assignment  exacting  releases,  533. 

retention  of  benefit,  by  grantor,  404. 

assignment,  authorizing  sale  on  credit,  405. 

an  act  of  bankruptcy,  404. 

bar  discharge,  398,  7'.U. 

in  fraud  of  act  void,  628. 
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FRAUDULENT  CONVEYANCE8-<»7i^mtt4ji. 

vacated  within  six  months,  828. 

against  second  vendee,  887. 

penalty  for,  839. 
FURNITURE,  what  exempt,  153,  510. 

when  deemed  necessary,  163,  514. 

GAMING,  loss  by,  bars  discharge,  278,  698. 

although  acquired-  by  gaming,  710. 
penalty  for,  839. 
GENERAL  ORDERS  IN  BANKRUPTCY,  657. 

HABEAS  CORPUS,  application  for,  185,  693. 

what  debts  release  from,  187,  693. 

not  from  arrest  before  petition,  186,  694. 

how  made  after  discharge,  190,  694. 

what  facts  inquired  into,  188,  698. 

when  proceedings  on  arrest  conclusive,  188,  698. 
HOMESTEAD,  when  application  for,  void,  521,  833. 

remainder  in,  sold,  523. 

not  defeat  vcndor^s  lien,  512. 

when  allowed,  516. 

State  law  must  be  complied  with,  519. 

when  contrary  to  bankruptcy  act,  833. 
HUSBAND  AND  WIFE,  husband  may  work  for  wife,  632. 

wife  bound  by  husband^s  knowledge,  570. 

when  transfers  between,  fraudulent,  530. 

bar  discharge,  702. 
an  act  of  bankruptcy,  403. 

IMPRISONED  DEBTOR,  when  imprisonment  an  act  of  bankruptcy,  895, 405. 

may  be  produced  on  habeas  corpus^  194,  651. 

when  released,  185,  692. 

while  attending  for  examination,  645. 
IMPRISONMENT  for  twenty  days  an  act  of  bankruptcy,  395,  405. 

to  what  debts  limited,  406. 
INDICTMENT,  when  against  bankrupt,  839. 

oflScers,  383. 

for  omitting  report,  794. 

how  drawn,  840. 
INJUNCTION,  in  involuntary  bankruptcy,  42,  441. 

who  may  be  enjoined,  43,  442. 

allegations  of  petition  for,  43,  442. 

no  notice  of,  43,  442. 

when  dissolved,  44,  443. 

violation  with  notice  of,  is  contempt,  444. 

power  to  issue,  227,  325. 

against  State  courts,  227,  325. 

practice  in  dissolving,  230,  330. 
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to  Btaj  proceedings,  180,  SBO. 

all  Baits  wiU  be  stayed,  180,  886. 

-whatie  violation  of  stay,  184,691. 

proceedingH  to  punisb  coctempt,  SSd. 

party  can  Dot  be  enjoined  from  going  into  bankruptcy,  81%. 
INSOLVENCY,  meaning  of,  406,  797. 

inability  to  pay  debts,  407,  797. 

property  worth  less  tban  debts,  408,  798. 

not  matter  of  definition,  797. 

non-payment  of  one  debt  not  sufflcient,  797, 

varies  with  localities,  798, 
INSOLVENT  LAWS,  suspended,  807. 

from  what  time,  310, 

proceedings  under,  void,  807. 

wbat  proceedings  may  be  continned,  808. 

effect  of  thirty  per  cent,  clanse,  308. 

in  force  as  to  debts  not  discharged,  310. 

poor  debtor's  act,  810. 

corpo  ratio  OS,  809. 

bond  to  take,  309. 

distribution  under,  811. 

right  of  trnatee,  310. 
INTENT,  when  presumed,  412,  801. 

judged  by  legal  effect,  413,  802. 

not  confonnded  with  motive,  41G,  802. 

when  conclusively  presumed,  413,  802. 

of  agent  ia  that  of  principal,  610, 

in  case  of  pressure,  805. 

what  facts  show  intent,  810. 
INTEREST,  when  provable,  81,  664. 

when  rebate  of,  81,  S04. 

in  case  of  tort,  81,  564. 

when  there  is  surplus,  660. 

in  case  of  partnership,  775. 
INVENTORY,  annexed  to  debtor's  petition,  13,  393. 

in  involuntary  proceedings,  (!2,  469. 

returned  by  marshal,  63,  465. 

made  by  assignee,  63,  465. 

submitted  at  creditors'  meeting,  387,  653. 
INVOLUNTARY  BANKRUPTCY,  who  may  file  petition,  28,  SOT. 

debt  of  petitioning  creditor,  28,  434. 

who  may  be  proceeded  against,  SO,  897. 

what  are  acts  of  bankruptcy,  32,  397. 

petition  must  be  filed  within  six  months,  83     ^ 

what  petition  must  state,  33.  427.  '  *^6* 

pleading  in  petition,  34,  427. 

bow  many  must  unite  in,  28,  432, 
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when  assignment  is  ground  for,  404,  416. 

receiver  by  State  court,  417. 

suspension  of  commercial  paper,  898,  419. 

fraudulent  conveyances,  897,  403. 

deposition  to  creditor's  debt,  39,  431. 

deposition  to  act  of  bankruptcy,  39, 431. 

deposition  not  amendable,  482. 

verification,  38,  430. 

when  amendments  of  petition  allowed,  58,  437. 

when  order  to  show  cause  issued,  41,  441. 

service  upon  debtor,  41,  447. 

provisioual  warrant,  44,  441. 

temporary  injunction,  42,  441 . 

discontinuance,  47,  4G1. 

intervention  by  others,  48,  463. 

appearance  of  debtor,  47,  449. 

judgment  by  default,  50,  464. 

demand  for  jury  trial,  53,  449. 

mode  of  taking  defense,  53,  451. 

trial,  58,  456. 

new  trial,  61, 458. 

costs,  449. 

proceedings  under  warrant,  63,  464. 

when  first  meeting  adjourned,  468. 

debtor  can  not  file  voluntary  petition,  458. 

exemptions  to,  512. 

may  be  discharged,  267,  696. 

when  default  bars  discharge,  720. 

80  per  cent,  clause  does  not  apply  to,  722. 
ISSUES,  when  adjourned,  75,  381. 

what  must  be  adjourned,  76,  381. 

efiect  of  adjournment,  80,  857. 

JUDGMENT,  when  proceedings  on,  enjoined,  227,  325. 
when  lien  of,  protected,  217,  319. 
how  sale  under,  set  aside,  218. 
may  be  enforced  in  bankruptcy,  172. 
when  validity  of,  must  be  attacked  in  State  court,  600, 
when  void  as  a  preference,  811. 
when  set  aside  by  district  court,  219. 
when  confession  of,  an  act  of  bankruptcy,  397. 
presumed  to  be  regular,  411. 
power  of  district  court  to  liquidate,  215. 
proof  of,  when  rendered  after  adjudication,  82,  575. 
warrant  to  confess,  effect  of,  813. 

no  presumption  of  insolvency,  408. 

takes  effect  from  entry,  813. 

when  levy  under,  valid,  813. 
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JURISDICTION  of  State  courts  not  divested,  145,  53fl. 
over  debtor,  4, 

in  voluntary  bnnkruptcj,  4,  385. 
in  involuntary  bankroptcy,  40,  437. 
in  cases  of  partnership.  68,  761. 
may  be  raised  on  petition.  8. 
EhowD  aa  objcctinu  to  diiicharge,  B,  099. 
of  district  court  in  bankruptcy,  203,  312. 
to  enjoin  State  coiirtu,  327,  325. 
tovbat  extends,  211,  323. 
on  summary  petition,  228,  331. 
by  suit  at  lav,  234,  341. 
by  suit  in  equity,  223,  341. 
when  parties  reside  in  same  district,  224. 
extent  territorially,  208.  314. 
conferred  by  appearance,  308,  381,  834. 
of  tlie  supreme  court,  300,  368. 

supreme  court  of  D.  C,  206,  340. 
district  courts  of  territories,  306,  340. 
to  reviae  decisions,  287,  853. 
of  circuit  courts,  237,  341. 

at  law,  227,  341. 

in  equity,  227,  341. 

to  revise  decisions,  201,  861. 

hov  inToked,  295,  366. 

to  wliat  extends,  292,  361. 

on  appeal,  287,  853. 

on  writ  of  error.  287,  353. 

when  petitions  filed  in  different  districts,  G 
of  6tate  conrts  over  suits  by  assignee,  331,  386. 
JURY  TRIAL,  on  summary  petiliona,  334,  836. 
on  specificatians,  281,  716. 
in  involuntary  proceedings^,  68,  465. 
JUSTICES  OF  SUPREME  COURT,  to  frame  rules,  371. 
can  not  extend  operatioa  of  act,  373. 

LAW,  PROCEEDINGS  AT,  in  distri9t  court,  324,  341. 

in  circuit  court,  327,  341. 

wben  must  be  used,  322,  831. 

rules  regulating,  226,  868. 

writ  of  error  in,  287,353. 
LIENS,  definition  of,  173. 

preserved  in  bankruptcy,  173,  593. 

equitable,  594. 

mechanics',  599. 

of  partDcrs,  095. 

on  vessel,  000. 

unrecorded,  598. 
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judgment,  600. 

execution,  602. 

of  vendor,  598. 

of  attorney,  597. 

mortgage,  604. 

pledges,  697. 

on  profits,  607. 

proof  of,  100,  623. 

^ben  forfeited,  101,  625. 

district  court  may  liquidate,  173,  592. 

assignee  sell  free  from,  173,  608. 
subject  to,  173j  612. 

lienor  may  apply  for  sale,  177,  613. 

cost  of  liquidation,  176,  611. 

redemption  of,  170,  564. 

by  bills  to  set  aside  fraudulent  conveyances,  527. 

by  creditor's  bill,  595. 

by  attachment,  507. 

how  enforced  after  discharge,  507. 

when  rent  is,  584. 

on  exempted  property,  160,  512. 
LIMITATION,  suits  by  and  against  assignee,  227,  550. 

not  revived  by  appointment  of  assignee,  227,  650. 

debts  barred  by,  to  be  scheduled,  11,  392. 

are  provable,  573. 
are  discharged,  738. 

proof  need  not  anticipate  defense  of,  622. 

of  six  months  to  act  of  bankruptcy,  398. 

of  four  months  to  preference,  795. 

of  six  months  to  assignments,  828. 

in  involuntary  bankniptcy,  837. 

MARRIED  WOMEN.     See  Feme  Covert. 
MARSHAL  to  serve  warrants  in  voluntary  cases,  26,  394. 

order  to  show  cause,  41,  447. 

when  to  arrest  debtor,  44,  441. 

take  debtor's  property,*  44,  441.' 

when  seizure  by,  proper,  46,  445. 

may  demand  indemnity,  46,  445. 

liable  for  trespass,  446. 

return  nt  creditors'  meeting,  119,  467. 

makes  return  of  expenses,  119,  857. 

fees  to  be  secured,  864. 

fees  of,  256,  7g9. 

for  custody  of  property,  257,  789. 

includes  assistants,  883. 
MEANING  OF  TERMS  used  in  the  act,  383. 
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partj,  883. 

given,  467. 

time  of  adjudication  of  baakraptc;,  56S. 

concealment,  701. 

fraudalent  preference,  707. 

after,  711. 

trader,  419,  711. 

becoming  liankrnpt,  71S. 

banhruptcy,  37,  407. 

insolvency,  37,  407. 

reasonable  cause,  8U. 

contemplation  of  bankruptcy,  87,  407. 

insolvency,  37,  407. 

manufacturer,  419. 

commercial  paper,  431. 

meetings,  788. 

lien,  173. 

residence,  388. 
MEETINGS,  the  lat,  when  to  be  called,  S4,  304. 

register  to  Gx  time  of,  35,  4QT. 

preside  at,  78,  3T0. 

return  of  mnrshnl  at,  119,  466. 

when  to  be  adjourned,  130,  467. 

election  at,  133,  468. 

how  long  to  be  held,  133,  469. 

the  3d,  when  to  be  called,  33S,  633. 

what  to  be  done,  337,  653. 

the  3d,  when  to  be  called,  339,  6S5. 

what  to  be  done,  339,  655. 

to  remove  assignee,  147,  477. 

to  consider  ftppointmentB  of  trustees,  671. 

to  be  called  by%gslgnee,  656. 

2d  and  3d,  on  discharge,  653. 

others,  when  called,  240,  855. 
MINUTE  BOOK,  clerk  to  keep,  378,  8S3. 

memorandum,  to  be  entered  in,  878,  353. 

constitutes  record,  373. 

what  to  be  entered  in,  658. 
H0RTQAGE8  of  chattels,  546. 

chattel  when  valid,  546. 

unrecorded,  499. 

on  exempted  property,  160. 

on  vesseU,  600. 

tSeet  on  vendor's  lien,  GOB. 

on  property  in  two  States,  805. 

by  partner  under  aeal,  605. 

by  agent  under  seal,  606. 
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for  future  advances,  605. 

effect  of  chaDge  of  note,  606. 

change  of  mortgage,  606. 

future  profits,  607. 

insurance,  607. 

district  court  may  liquidate,  173,  692. 

assignee  may  sell  free  from,  173,  608. 

subject  to,  173,  612. 

mortgagee  may  apply  to  district  court  to  sell,  176,  618. 

when  void  as  preference,  795. 

may  be  withheld  from  record,  799. 

in  pursunnce  of  previous  agreement,  806. 

when  fraudulent,  529. 

right  of  redemption,  170,  564. 

mortgagee  may  surrender,  592. 

proof  of,  99,  625. 
MUTUAL  DEBTS  to  be  set  ofiF,  89,  587. 

when  on  claim  purchased,  89,  587. 

not  on  unliquidated  claim,  91,  590. 

meaning  of  term,  90,  588. 

by  stockholder,  91,  589. 

joint  against  separate,  91,  588. 

debt  not  due,  01,  590. 

insurance  policy,  91,  589. 

not  by  nominal  owner,  591. 

effect  of  proof  without,  592. 

NOTICE  of  first  meeting,  25,  467. 

how  served,  25,  467. 
by  publication,  24,  394. 
adjourned  without  proper,  120,  467. 
when  new,  given,  120, 467. 
to  assignee  before  suit  brought,  227,  550. 
of  appointment  of  assignee,  187,  548. 
meetings  ordered  by  court,  656. 

for  removal  of  assignee,  147,  477. 
second  meeting,  236.  656. 
third  meeting,  239,  655. 
final  account  of  assignee,  240,  657. 
dividend,  239,  669. 
application  for  discharge,  268,  696. 
involuntary  petition,  41,  447. 
appeal,  289,  358. 
revisory  proceedings,  296,  366. 

applications  to  sell  incumbered  prox)erty  by  assignee,  175,  610. 

creditor,  178,  615. 
petition  for  counsel  fees,  666. 
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VARTKERB—e&ntinved, 

proceediDgs  by  one  against  another,  return  of  property  in,  71 

when  several  petitions  filed,  70,  859. 

petitions  filed  in  different  districts,  70, 775. 
conveyances  by,  may  be  set  aside,  762,  801. 

discharge  of,  761,  775. 

on  individual  petition,  732,  765. 
from  partnership  debts,  66,  732. 

discharge  of  one,  does  not  release  another,  732. 

proceedings  by  creditors  against,  428. 

petition  must  charge  joint  act,  428. 

act  of  one  is  act  of  all,  428. 

one  may  defend  though  others  make  default,  457. 

when  creditors  of,  share  in  separate  estate,  243,  771. 

"when  creditors  of,  share  in  individual  estate,  245,  766. 

can  not  vote  on  individual  petition,  124. 

rights  of  assignee  of  one  partner,  767. 
PAYMENT  of  claims,  237,  653. 

fraudulent,  prevents  discharge,  608. 

-when  a  preference,  795. 

on  contract  not  to  oppose  discharge,  888. 

what  an  act  of  bankruptcy,  397. 

suspension  of,  398. 

when  a  misdemeanor,  839. 

of  deposited  moneys,  141,  863. 

of  dividends,  141,  868. 
PENALTIES,  offenses  under  the  act,  839. 

concealment  of  property,  839. 

destruction  or  mutilation  of  books,  839. 

removing  books  out  of  district,  839. 

fraudulent  payments,  gifts,  &c.,  839. 

loss  by  gaming,  839. 

concealing  property  from  assignee,  889. 

omitting  property  from  schedule,  839. 

allowing  fictitious  debt,  839. 

alleging  fictitious  losses,  839. 

obtaining  credit  fraudulently,  839. 

indictment  for,  840. 

what  officers  subject  to,  388. 

what  acts  of  officers  punished,  888. 
PERISHABLE  PROPERTY,  or  in  dispute,  may  be  Bold,  179,  561. 

when  to  be  sold,  179,  562. 

proceeds  measure  of  value,  180,  561. 

ordered  into  possession  of  assignee,  179,  662. 
PETITION  in  voluntary  lanhruptey. 

who  may  file,  1,  886. 

what  to  set  forth,  8,  885. 

no  interlineation  or  abbreviation,  9,  868. 
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PETITION  against  astignee^continued, 

when  court  may  remove,  148,  478. 

when  meeting  of  creditors  called,  149,  477. 
PETITION  far  discharge, 

when  filed  in  60  days,  266,  695. 

may  be  filed  at  any  time,  266,  695. 

what  must  aver,  267,  695. 

order  upon,  268,  696. 

service  of  notice  under,  268,  696. 
PETITION,  revisory. 

when  filed  in  circuit  court,  291,  361. 

proper  mode  of  revising  decrees,  292,  861. 

to  what  decree  extends,  292,  361. 

jurisdiction  of  circuit  court  under,  292,  861. 

what  must  aver,  295,  866. 

practice  under,  295,  866. 
PLEADINQS  upon  appeal  on  disputed  claim,  111,  859. 

what  must  aver,  111,  359. 

to  be  filed  with  clerk,  111,  868. 

defense  of  assignee  within  ten  days.  111,  868. 
PRACTICE,  justices  to  regulate,  871. 

what  adopted  in  equity,  226,  868. 

at  law,  225,  868. 

when  summary  petition  may  be  used,  222,  881. 
suits  must  be  at  law  or  in  equity,  222,  881. 
decrees  may  be  reviewed  on  petition,  291,  861. 
appeal  lies,  287,  358. 
writ  of  error  lies,  287,  853. 
suits  in  State  courts  continued,  181,  686. 
State  courts  enjoined,  227,  825. 

what  proceedings  are  void,  211,  319. 

on  appeal  upon  disputed  claim,  111,  859. 

on  Jidbeas  corpus,  185,  692. 

on  petition  for  stay,  181 ,  686. 
PREFERENCE  is  an  advantage,  412. 

when  an  act  of  bankruptcy,  897,  409. 

when  void,  795,  807. 

what  may  be  set  aside,  811. 

what  must  concur  to  constitute,  796. 

standing  four  months  is  valid,  799. 

when  debtor  is  insolvent,  797. 

standing  two  months  is  valid,  837. 

what  constitutes  intent,  801. 

made  under  pressure,  805. 

what  is  reasonable  cause,  814. 

to  an  indorser,  824. 

to  surety,  824. 

to  principal  where  there  is  surety,  824. 
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PROOF  OF  DISIBTS— continued. 

relinquishment  of  preference  before,  90,  686. 

retained  by  creditor  no  proof,  104,  470. 

to  be  sent  to  assignee,  142,  630. 

to  be  filed  with  clerk,  855. 

court  has  control  over,  106,  681. 

who  may  ask  for  rejection  of,  106,  631. 

when  rejected,  109,  632. 

appeal  from  rejection  or  allowance  of,  110.  354. 

notice  of  appeal,  110,  358. 

pleadings  on  appeal,  111,  359. 

when  appeal  dismissed,  112,  858. 

when  debtor  member  of  two  firms,  88,  592. 

actions  surrendered  by,  112,  684, 

how  far  surrendered,  113,  684. 

for  unliquidated  damages,  92,  564. 

for  interest,  82,  564. 

of  judgment,  82,  565. 

by  bail,  surety  or  guarantor,  93,  582. 

for  rent,  584. 

contingent  liabilities,  92,  577. 
PROPERTY  not  collectible  to  be  sold,  168,  553. 

procuring,  to  be  attached,  679. 

removing  from  district,  607. 

lost  by  gaming,  698. 

conveyed  fraudulently,  698. 

conveyed  as  a  preference,  698. 

conveyed  to  defeat  act,  828. 

concealment  an  act  of  bankruptcy,  397. 

assignment  for  benefit  of  creditors,  404,  416. 

marshal  to  take  possession  of,  44,  441. 

taken  on  provisional  warrant,  45,  441. 

what  passes  to  assignee,  480. 

Acquired  after  petition,  481. 

when  sale  by  bankrupt  void,  482. 
PUBLICATIONS.     See  Advertisements. 

REASONABLE  CAUSE,  what  is,  814. 

belief  of  intelligent  man,  814. 

unusual  conveyance,  817. 

suspicion.  818. 

transfer  of  all  property,  820. 

by  retail  dealer,  820. 

knowledge  of  overdue  debts,  821. 

warrant  of  attorney,  819. 

suspension,  821. 
RECEIVER,  when  district  court  may  appoint,  852. 

when  distribution  made  by,  654. 
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acts  by,  to  be  reduced  to  writing,  75,  378. 
putiei  Bnmmoned  before,  must  attead,  379. 
to  isBue  a  narraDt,  34,  SM. 
to  be  impartial,  123,  469. 
to  preside  at  first  meeting,  123. 
duties  judidal,  123. 
to  make  a.ssignment,  137,  480. 
to  hold  meetiDgs  Tor  distribution,  237,  SiS- 
to  prepare  list  of  creditors,  239,  899. 
wtiat  constitutes  a  day's  sitting,  855. 
to  examine  bankrupt's  petition,  31. 
to  give  certificate  of  correctness,  31. 
to  notily  assignee  of  fais  appointmcot,  136,  40B. 
may  Qrder  an  eiamination,   IGO,  043. 
examination  before,  195,  644. 
no  power  to  decide  objections,  198,  641. 
to  note  objections,  198,  644. 
to  forward  memoranda  by  next  mail,  74,  378. 
to  keep  accoimt,  75,  857. 
to  make  returns  of,  75,  857. 
fees  of,  260,  785. 
fees  to  be  secured,  260,  785. 
what  expenses  allowed,  260. 
may  order  assignee  to  moke  return,  367,  6B7. 
when  case  taken  from,  S79. 
when  may  appoint  assignee,  130,  468. 
offenses  by,  883. 

evidence  may  be  taken  before,  379. 
can  not  certify  to  copies,  373. 
proof  must  be  satisfactorT,  94,  680. 
not  to  l>e  counsel  or  attorney,  73,  876. 
REMOVAL  of  register,  72,  375. 
of  assignee,  147,  477. 

who  may  file  petition  tbr,  U7,  477. 
order  on,  147,  478. 
of  property,  bars  discharge,  098. 

an  act  of  bankruptcy,  807, 
bow  punishe<],  630. 
HEST,  when  apportioned,  584, 

a  lien,  584. 

to  have  priority,  HSi. 

part  of  expenses.  580. 

disiressfor,  void,  211,319. 
REP0BT8,  ANNUAL,  by  marshal,  793. 
by  register,  793. 
clerk,  703. 
assignee,  793. 
penalty  for  omitting,  704. 
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SERVICE— (J<?n<inwi. 

how  notices  mailed,  862. 

of  notice  on  parties,  854. 

of  notice  on  attorney,  854. 

waived  by  appearance,  208,  534. 
SET-OFF,  right  of,  89,  667. 

of  unliquidated  claim,  91,  590. 

not  of  claim  purchased,  91,  591. 

how  far  allowed,  91,  591. 
SPECIFICATIONS,  who  may  file,  272,  710. 

when  to  be  filed,  274,  717. 

may  be  filed  with  register,  270,  717. 

must  be  definite,  279,  719. 

what  must  state,  279,  719. 

may  be  amended,  281,  719. 

mode  of  objecting  to,  280,  720. 

trial  of,  281,  720. 

evidence  in  support  of,  281,  721. 

what  creditors  estopped  from  filing,  281,  721. 
STATE  COURTS,  jurisdiction  of,  210,  316. 

suits  in,  may  be  continued,  213,  539. 

when  suits  in,  surrendered,  112,  684. 

injunction  against,  227,  325. 

interference  with,  by  district  court,  213. 

over  suits  by  assignee,  231,  836. 

can  not  enjoin  party  from  going  into  bankruptcy,  816. 
STAY  of  what  suits,  181,  686. 

till  what  time,  181,  686. 

by  State  court,  182,  687. 

by  court  of  bankruptcy.  182,  690. 

when  amount  in  dispute,  183,  686. 

by  debtor  proceeded  against,  184,  688. 

when  suits  allowed,  184,  687. 

after  discharge,  185,  744. 
SUPERSEDING  BANKRUPT  PROCEEDINGS  by  agreement  of  creditor., 
671. 

nomination  of  trustee,  671. 

court  to  confirm,  671 . 

who  are  moving  parties,  672. 

conveyance  to,  671. 

juiisdiction  over  trustees,  673. 

power  of  trustees,  674. 

examination  of  bankrupt,  671,  674. 

proof  of  debts,  673. 

discharge,  672. 

when  proceedings  continue,  672. 
SURETY  may  prove,  93,  582. 

when  may  receive  dividend,  241,  652. 
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UNITED  STATES— eoTttinwd. 

collection  ol  taxes,  663. 

not  afiected  by  discbarge,  737. 
UNLIQUIDATED  DAMAGES,  claim  for,  664,  578. 

aa  not  be  aet  off,  690. 

asacsament  or,  S77. 
USURY,  judgment  not  void  tor,  601. 

jadgment  can  not  be  vacated  for,  601,  608. 

by  corporation,  835, 

assignee  can  not  recover,  404. 

defenee  to  claim.  673. 

forfeiture  for,  eoforced  in  bankruptcy,  674. 

determined  by  lex  loci  eontraetn*,  574. 

VOLUNTARY  BANKRUPTCY,  who  may  petition,  1,  335. 

what  residence  neceeaary,  4,  885. 

petition  for,  8,  385. 

Bcliedulea  in,  10,  SSI. 

in  wbat  courts  commenced,  3,  385. 

commencement,  an  act  of  bankruptcy,  373. 

oatb  of  allegiance,  10, 364. 

adjudication,  20. 

issuing  of  warrant,  24,  894. 

publication  of  noticee,  24,  80^. 

what  pro[>cr  service,  24,  395. 

adjoummeDt  for  defects  in  scrrice,  130,  467. 
VOTE,  who  may  cast,  133,  409. 

solicitation  of,  134,  474. 

none  by  preferred  creditor,  124,  476. 

what  necessary  to  choice,  1S8,  468. 

on  removal  of  assignee,  148,  477. 

to  choose  successor,  150. 
VOUCHERS,  by  register,  75,  857. 

by  a&aignee,  857. 

by  marshal,  250,  857. 

WAGES  to  have  priority,  341,  603. 
WAiyER,  of  appeal,  359. 

of  right  of  action  by  proof,  684. 
WARRANT  on  debtor's  petition,  24,  304. 

to  be  under  seal,  24,  394. 

by  whom  issued,  24,  894. 

what  to  contain,  24,  394. 

mode  of  serving,  24,  304. 

to  be  served  by  marslial,  24, 304. 

what  is  proper  service  of,  24,  804. 

return  of,  110,  467, 

when  new  service  ordered,  120,  467. 

provinonnl,  44,  441. 


